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CHEEK  o.  JEFFERIES. 

TIm  memorial  of  an  anmittj  must  contain  the  Christian  name  of  the  rabaeribiiig  witness  to  the 

securities.    The  initial  of  the  Christian  name  is  not  sufficient. 

A  K17I.S  nisi  had  been  obtained  in  this  case,  for  cancelling  and  vacating  thel>ond 
and  warrant  of  attorney  and  judgment  for  securing  an  annuity,  and  the  execution 
issoed  thereon,  on  the  ground  that  the  memorial  did  not  contain  the  Christian 
name  of  one  of  the  subscribing  witnesses  to  the  securities.  In  the  memorial 
the  subscribing  witness  was  described  as  H«  Fleming,  his  name  being  Harris 
Fleming.     The  Court,  after  hearing 

Maryat^  in  support  of  the  rule,  and  Denman^  contri,  were  clearly  of  opinion, 
that  the  63  6*  3,  c.  141,  s.  2,  which  required  that  the  memorial  should  contain 
^•^       the  ^oames  of  all  the  parties  and  of  all  the  witnesses  to  the  deed,  had  not 

^       been  complied  with,  the  initial  not  being  a  name,  and  not  affording  that 
&cility  of  finding  the  subscribing  witness  which  it  was  the  intention  of  the  ~ 
htnie  to  secure. 

Bule  absolute  for  setting  aside  the  warrant  of  attorney, 
and  judgment  and  execution  issued  thereon. 


DBAPEB  V.  OARRATT  and  Another. 

Where  a  declaration  against  a  sheriff  for  takine  insufficient  pledges  in  a  replevin  bond*  stated  that 
the  party  reploTyingleried  his  plaint  "  at  Die  next  county  court,  to  wit,  at  the  county  court, 
holoen  on,  Ac  before  A.,  B.,  C,  and  D.,  suitors  of  the  court  :*'  which  plaint  was  afterwards 
lemored  byre.  ft.  lo.,  and  by  that  record  it  appeared  that  the  plaint  was  levied  at  a  court  holden 
before  E.,  F.,  6.,  H.:  HeU^  that  the  varianoe  was  immaterial,  for  that  it  was  unnecessary  to 
state  or  profo  the  names  of  the  suitors,  and  that  they  might  be  rejected  as  surplusage. 

Case  against  the  defendants,  sheriff  of  Middlesex,  for  taking  insufficient  sure- 
tfee  in  a  replevin  bond.  The  declaration  alleged  that  plaintiff  distrained  the 
goods  of  R.  Field  for  rent  arrear ;  that  the  defendants  made  deliverance  of  the 
■aid  goods  to  Field ;  and  that  "  at  the  next  county  court  for  the  said  county  of 
Middlesex,  to  wit,  at  the  county  court  of  the  said  sheriff,  holden  in  and  for  the 
county,  at,  dec,  on,d^.,  before  W.  W.,  A.  O.,  E.  C,  and  P.  D.,  then  suitors  of 
the  said  court,"  Field  appeared  and  levied  his  plaint  against  the  plaintiff,  which 
plaint  was  afterwards,  at  the  instance  of  the  plaintiff,  removed  by  re.  Jtk.  to. 
mto  the  court  of  our  lord  the  king,  before  the  king  himself,  at  W  estminster* 
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The  declaration  then  set  out  the  proceedings  in- that  suit,  and  that  it  was  con- 
sidered and  adjudged  that  Field  and  his  pledge  ahould  be  in  mercy,  and  that 
plaintiff  should  have  a  return  of  the  goods,  &;i^:;  and  then  averred  that  the  sure- 
ties taken  by  the  sherijS*  were  insufficient,\'Mid*that  no  part  of  the  goods  had 
been  returned,  nor  any  part  of  the  rent  49  «mear  paid.  Plea,  not  guilty.  At 
*the  trial,  before  Abbott,  C.  J.,  at^jJi^/Middlesex  sittings  after  last  ^^^ 
Easter  term,  the  plaintiff  gave  the^r^cti^fd'of  the  re.  fa.  lo,  in  evidence,  *- 
hy  which  it  appeared  that  the  plaft^t  was  levied  at  a  court  holden  before  A.,  B.« 
C,  and  Dm  and  not  before  W,.  •W.,  A.  O.,  E.  C,  and  P.  D.,  as  stated  in  the 
declaration ;  but  it  was  recorded  before  them  by  virtue  of  the  writ  of  re.  fa.  lo* 
Scarlett,  for  the  defend^ts,  contended  that  this  was  a  fatal  variance.  The 
lord  chief  justice  resecyed'the  point,  and  the  plaintiff  obtained  a  verdict. 

Scarlett  now  movei|i,\o  ^nter  a  nonsuit.  The  gist  of  the  plaintiff's  action  u^ 
that  the  sheriff  topVmsiifficient  sureties ;  but,  in  order  to  recover,  it  is  essential 
for  him  to  shojiy  a'^tle  to  proceed  against  the  sureties.  One  step  towards  thai 
is  the  prodqspopbf  the  record  of  the  plaint  originally  levied  in  the  county  courU 
Now  the  ^^e^rd*  produced,  being  different  from  that  described  in  the  declaratio^ii 
cannot  l)e«tak6n  to  bo  the  true  record.  Suppose  another  action  were  brought 
for  this  same  neglect,  and  the  record  were  in  that  properly  described,  the  de- 
fendants could  not  plead  the  former  recovery ;  for  they  could  not  aver  that  the 
record  set  out  in  that  case  and  in  this  is  the  same.  Nor  can  the  allegation  be 
rejected  as  surplusage.  There  is  a  difference  between  impertinent  and  unne- 
cessary allegations.  The  former  are  of  matter  which  need  not  be  either  alleged 
or  proved ;  the  latter  are  of  matter  which  must  be  proved,  but  need  not  be 
alleged  in  pleading.  If,  however  unnecessary,  allegations  are  made,  they  must 
be  made  correctly.  Briatow  v.  Wright,  2  Doug.  665  ;  TSimer  v.  Eylea,  3  B. 
&  P.  466.  Suppose,  in  this  •very  declaration,  where  it  is  alleged  that  r-^^ 
the  plaint  was  removed  into  the  court  of  our  lord  the  king,  the  words  *- 
**  of  the  bench*'  had  been  added,  surely  they  could  not  have  been  rejected  as 
surplusage ;  and  yet  there  appears  to  be  no  reason  for  not  rejecting  those  words, 
which  is  not  equally  applicable  to  the  matter  now  before  the  court. 

Abbott,  C.  J.     I  quite  agree  with  the  distinction  that  has  been  taken  be* 
tween  what  is  unnecessary  to  be  alleged,  and  what  is  altogether  immaterial* 
Applying  that  distinction  to  the  present  case,  I  am  satisfied  that  we  ought  no- 
te listen  to  this  application.     It  was  necessary  to  prove  that  at  the  next  coun^ 
court  after  the  replevin  Field  levied  his  plaint ;  but  it  was  perfectly  unnecessar; 
to  prove  who  were  the  suitors  before  whom  that  court  was  held.     That  allege 
tion  was,  therefore,  immaterial,  and  mif  ht  have  been  left  out  of  the  declaration , 
and  then  it  would  have  run  thus,  **  And  the  plaintiff  further  saith,  that  at  th^ 
next  county  court  for  the  said  county  of  Middlesex,  R.  Field  appeared  and  levied 
his  plaint  ;'*  that  is  the  material  part  of  the  allegation,  and  that  was  proved  a£ 
alleged.    There  are  several  cases  upon  this  subject,  but  I  shall  only  refer  to  oni 
of  them,  which  is  decisive  on  this  point,  Bushey  v.  TFataan,  2  Bl.  1050.    Tha 
was  an  action  on  the  case  for  a  malicious  prosecution  ;  the  declaration  stated 
that  at  the  general  quarter  sessions  of  the  peace  for  Middlesex,  on  a  certain  day. 
the  defendant  caused  the  plaintiff  to  be  indicted,  and  at  the  general  quartei 
sessions,  holden  by  adjournment  on  a  subsequent  day,  he  was  acquitted.     The 
plaintiff  gave  in  evidence  the  record  of  the  court,  •which  stated  the  in-       p^. 
dictment  to  have  been  found  at  the  general  sessions,  omitting  the  word       ^ 
quarter.     Upon  this  variance  the  plaintiff  was  nonsuited.     A  motion  was  after- 
wards made  for  a  new  trial,  and,  after  time  taken  to  deliberate,  the  rule  was 
made  absolute,  and  the  judgment  of  the  Court  was  delivered  by  De  Gray,  C.  J. 
After  adverting  to  the  sessions  being  held  eight  times  a-year  in  Middlesex,  and 
that  four  are  called  general  quarter  sessions,  and  the  other  four  general  sessions, 
he  observes,  that  both  have  an  equal  jurisdiction  to  take  and  to  try  indictments ; 
<uid  tlien  proceeds  thus,  '*  Now  it  is  held  in  Bams  v.  Conatantine^  Cro.  Jac. 
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32 ;  TeW.  46,  S.  C,  (and  we  all  concur  in  the  same  opinion,)  that  where  the 
declaration  sets  out  a  court  that  has  authority  to  proceed,  it  need  not  exacdy 
copy  the  style  set  out  in  the  record.'*  In  this  case  the  declaration  does  set  out 
a  court  that  had  authority  to  proceed,  viz.,  the  next  county  court ;  it  is  unneces- 
sary to  state  or  prove  before  what  suitors  it  was  held.  Besides,  the  allegation 
is  under  a  tcitieeif  which  has  a  very  healing  operation.  For  these  reasons,  I 
think  that  the  variance  insisted  upon  was  immaterial,  and  that  the  allegation 
was  in  substance  proved ;  the  rule  prayed  for  must,  therefore,  be  refused. 

Batlet,  J.  The  whole  of  the  allegation  in  question  was  under  a  BcUicety 
and,  if  it  was  substantially  proved,  that  is  sufficient.  Now  the  material  part  of 
the  allegation  is,  that  at  the  next  county  court  the  plaint  was  levied ;  and  that 
was  proved.  Besides  the  case  referred  to  by  my  lord  chief  justice,  there  are 
two  more  modem  cases*  in  which  the  Court  have  put  questions  *of  this 
nature  upon  a  reasonable  and  beneficial  ground ;  and,  as  far  as  they  can, 
have  prevented  parties  from  being  turned  round  on  matters  of  form  which  have 
connection  with  the  justice  of  the  case.  In  Purcell  v.  Macnamara^  9  East, 
157,  which  was  an  action  for  a  malicious  prosecution,  the  declaration  stated 
that  the  plaintiff  had  been  tried  and  acquitted  on  the  morrow  of  the  Holy 
Trinity ;  it  appeared  by  the  record,  when  produced,  that  the  trial  took  place 
on  Tuesday  next  aAer  the  end  of  Easter  term,  and  that  variance  was  held  to  be 
immaterial,  because  it  was  only  necessary  for  the  plaintiff  to  prove  that  he  was 
acquitted  before  his  action  was  commenced.  The  same  principle  was  recog-, 
nised  and  acted  upon  in  Pkillipa  v.  Shaw^  4  B.  ^  A.  436,  where  the  declaration 
alleged  that  a  judgment  was  recovered  in  Michaelmas  term,  whereas  the  record 
proved  it  to  have  been  recovered  in  Hilary  term.  Upon  these  authorities,  I 
think  that  the  variance  in  this  case  was  immaterial. 

HoLROTD,  J.  I  am  of  opinion  that  this  rule  must  be  refused,  both  upon  prin- 
ciple and  authority.  The  allegation  in  question  was  under  a  scilicet,  and  was 
proved  in  substance.  The  material  part  of  it  was,  that  Pield  levied  his  plaint 
at  the  next  county  court ;  that  was  proved  as  stated.  It  was  quite  immaterial 
before  whom  that  court  was  held ;  and,  therefore,  although  certain  names  were 
mentioned,  the  plaintiff,  according  to  the  general  rule,  was  not  bound  to  give 
any  proof  of  that.  Then  as  to  authority,  besides  the  cases  already  referred  to, 
Judge  y.  Morgan^  13  East,  547,  is  expressly  in  point.  That  was  an  action  for 
^-.        a  malicious  arrest ;  and  the  declaration  *stated  the  judgment  in  the 

-^  former  suit  to  be,  that  the  then  plaintiffs  and  their  pledges  to  prosecute 
should  be  in  mercy.  The  record,  when  produced,  had  not  the  words,  **  and 
their  pledges  to  prosecute ;"  but  the  Court  held  that  those  words  might  be  re- 
jected as  surplusage,  the  substance  of  the  allegation  being  the  discontinuance 
of  the  former  suit.  I  am,  therefore,  of  opinion  that  the  names  of  the  suitors 
may  be  rejected  as  surplusage  in  this  case ;  and,  if  so,  the  variance  is  imma- 
lernl. 

Bbst,  J*,  eoneiurred.  Rule  refused. (a) 


Ui)  See  King  v.  Pypei,  1 T.  R.  835,  where  many  authoiitiee  to  the  eame  effect  are  collected ; 
and  Beg  v.  X^«,  8  Camp.  139. 

SARQUT  and  Another  t;.  HOBSON. 

V'pon  a  policy  of  insurance  on  goods,  the  ship  being  disabled  by  the  perils  of  tbe  sea  from  pur- 
suing ner  voyage,  was  obligra  to  put  into  port  to  repair ;  and  in  order  to  defray  the  expenses 
of  soch  repairs,  the  master,  having  no  other  means  of  raising  money,  sold  part  of  the  goods, 
and  applied  the  proceeds  in  payment  of  these  expenses:  H3d,  that  the  underwriter  was  not 
answerable  for  tliis  loss. 

Ass0MPsrr  upon  a  policy  of  insurance  on  goods.  The  declaration  alleged  a 
loss  by  perils  of  the  seas.  Plea,  general  issue.  At  the  trial  before  Abbott, 
C.  J.,  at  the  sittings  after  term,  a  verdict  was  found  for  the  plaintiffs,  subject  to 
the  opinion  of  the  Court,  on  the  following  case : 
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The  plaintiffs,  on  Ae  12ih  May,  1817,  effected  a  policy  of  inraranee  on 
Weet  India  produce  in  the  ship  Pekin,  at  and  from  Jaemel  to  the  ship's  port 
of  discharge  in  Europe,  without  the  Mediterranean  and  Baltic,  with  liberty  to 
take  in  prmlnce  at  the  two  contiguous  ports  of  *Aequin  and  Aux  Cayes,  p^^ 
and  to  proceed  to  St.  lago,  in  the  Island  of  Cuba,  to  finish  her  loading,  ^ 
and  wait  at  or  off  any  port  in  the  channel  for  onders,  or  otherwise.  The  de- 
fendant subscribed  the  policy  of  assurance  for  500/.  The  plaintiffs  wore  inte- 
rested to  the  full  amount  of  the  policy  which  was  effected  on  their  own  account. 
On  the  30th  May,  1817,  the  ship  Pekin  was  in  safety  in  the  Island  of  Cuba, 
and  was  there  laden  by  the  plaintiffs  with  West  Indian  produce,  and  thence  set 
sail  to  her  port  of  discharge  in  Europe.  In  the  course  of  her  voyage  the  Pe- 
kin was  overtaken  by  a  tempest,  and  sprung  a  leak,  and  made  so  much  water 
that  it  became  necessary  for  the  preservation  of  the  ship  and  cargo,  to  make  for 
the  nearest  port,  which  turned  out  to  be  the  Havannah ;  to  which  port  the  mas- 
ter, after  consultation  with  the  crew,  proceeded.  Upon  the  arrival  of  the  Pekin 
at  the  Havannah  it  became  necessary,  for  the  purpose  of  ascertaining  the  causo 
of  her  leaking,  to  dischaige  the  cargo,  which  was  accordingly  done ;  and  sur« 
veys  of  the  ship  having  been  held,  it  was  found  expedient  to  remove  the  copper 
sheathing,  in  order  to  get  at  the  leak,  which  was  done ;  and  the  ship  was  re- 
paired, new-caulked,  and  refitted  for  sea.  Without  these  repairs  the  ship  could 
not  have  proceeded  on  her  voyage.  The  master  of  the  Pekin,  not  having  any 
other  means  of  defraying  the  expenses  occasioned  by  the  repairs  of  the  ship, 
sold  part  of  the  cargo,  consisting  of  716  bags  and  18  barrels  of  coffee,  belong- 
ing to  the  plaintiffs,  and  insured  by  the  policy,  and  then  l3ring  in  the  warehouses 
at  the  Havannah,  where  they  had  been  deposited  when  the  ship  was  discharged. 
The  expenses  of  the  repairs  of  the  ship  were  defrayed  by  the  proceeds  of  the 
goods  of  the  plaintiffs  *so  sold,  and  the  ship  then  proceeded  on  her  voy-  p^g 
age,  and  arrived  in  safety  at  her  port  of  diseham  in  Europe,  where  the  ^ 
remainder  of  her  cargo  was  truly  delivered.  The  defendant  paid  to  the  plain* 
tiffs  the  sum  claimed  as  his  contribution  in  respect  of  his  subscription  of  the 
policy,  as  for  a  general  average  loss  on  the  plaintiffs'  goods  insured  as  aforesaid. 

F.  Foliockf  for  the  plarntiffs.  The  plaintiffs  are  entided  to  recover  from  the 
defendant,  the  underwriter  on  goods,  the  value  of  the  goods  sold  for  the  pur- 
pose of  repairing  the  ship.  The  repaira  were  rendered  neeessary  by  a  peril 
of  the  sea.  The  assured  were  entided  to  abandon  when  the  ship  put  into  a 
port  out  of  the  course  of  her  voyage,  for  it  was  then  likely  that  a  total  loss 
would  ensue.  It  is  sufficient  for  that  purpose  if  the  property  be  lost  to  them, 
although  it  remain  entire.  Now  here,  in  consequence  of  a  peril  of  the  sea,  the 
vessel,  in  distress,  put  into  a  port  out  of  the  courae  of  her  voyage :  the  goods 
insured  from  that  moment  became  lost  to  the  assured.  It  is  true  there  has  been 
no  abandonment ;  and  in  consequence  of  the  repairs  having  taken  place,  the 
loss  upon  the  ship  and  the  other  parts  of  the  cargo  has  become  an  average  loes; 
but  as  to  the  goods  in  question,  (which  were  sold  for  the  purpose  q£  repairing 
the  ship,)  they  continue  totally  lost  to  the  assured.  If  the  underwriter  be  not 
liable,  then  there  will  be  a  peril,  against  which  there  will  be  no  complete 
indemnity.  The  case  of  Powell  v.  Gudgeon^  5  M.  &  S.  431,  is  certainly  in 
point ;  but  that,  for  the  reasons  already  given,  cannot  be  supported. 

Campbell,  eontri,  was  stopped  by  the  Court. 

*Per  Curiam.  The  case  of  Potoell  v.  Gudgeon  was  properiy  decided,  r-^,^ 
and  is  expressly  in  point.  The  loss  of  the  goods  in  this  case  did  not  arise  ^ 
from  any  peril  of  the  sea.  The  sale  of  the  goods  was  rendered  necessary,  not  by 
the  peril  of  the  sea,  but  by  the  inability  of  the  captain  to  find  money  in  any 
other  way  to  repair  the  ship.  The  mere  interrupdon  of  the  voyage  will  not 
entitle  the  assured  to  abandon.  There  must  have  been  a  total  loss  at  some  pe* 
nod  of  the  voyage. 

Judgment  for  defendant 
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UPSTONE  and  Another  v.  MARCHANT. 


A  bin  waa  in  fact  drawn  on  the  2l8t  day  of  December  for  2U.  payable  two  months  after  date ; 
bat  on  the  iaoe  of  it  pnnioited  to  bear  date  on  the  Slat  x  it  was  held  to  require  only  a  stamp 
of  2f.,  which  is  impoeed  by  55  6.  3,  o.  184,  on  bills  for  that  sum,  not  exceeding  two  montfaa 
alter  date.  The  word  **  date/*  as  there  used,  meaning  the  period  of  payment  expressed  on 
the  foce  of  the  bill. 

Declaration  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  al- 
leged to  have  been  drawn  on  the  Slst  December,  1822.  At  the  trial  before 
Abbott,  G.  J.»  at  the  Middlesex  sittings  aAer  last  term,  it  appeared  that  the  bill 
was  in  £ict  drawn  on  the  21st  December,  by  one  John  Bucks,  for  21/.  99.,  pay- 
Me  to  his  order  two  months  after  date,  and  endorsed  by  him  to  the  plaintiffs, 
and  accepted  by  the  defendant ;  and  that  it  was  delivered  to  the  drawer.  After 
it  had  been  in  his  hands  for  a  few  minutes,  the  date  of  the  bill  was  altered  from 
the  21st  to  the  31st,  at  the  request  of  the  acceptor.  The  bill  bore  only  a  two- 
ahilling  stamp.  It  was  objected  at  the  trial,  that  as  it  was  in  fact  drawn  on  the 
2l8t,  and  the  date  of  it  altered  to  the  Slst,  it  thereby  became  payable  more 
than  two  months  after  the  day  on  which  it  was  drawn,  and  therefore  that  a 
,.|-|     stamp  of  *2s,  6d.  was  required.     The  55  6.  3,  c.  184,  schedule  title 

^  Bill  of  Exehangt^  required  a  stamp  of  2«.  for  bills  for  sums  exceeding 
20L  but  under  30/.,  not  exceeding  two  months*  date ;  but  when  they  exceed 
two  months'  date ;  then  a  stamp  of  2s.  6rf.  Here  the  bill  had  two  months  and  ten 
days  to  run,  from  the  21st,  the  day  on  which  it  was  drawn.  The  lord  chief  justice 
overruled  the  objection,  and  the  plaintiff  had  a  verdict.  Marryat  now  moved 
for  a  new  trial,  and  reurged  the  objection ;  but  the  Court  were  clearly  of  opi- 
nion that  the  word  *'  date*'  in  the  stamp  act  was  intended  to  denote  the  period 
of  payment  on  the  (ace  of  the  bill  itself,  and  therefore  refused  the  rule. 

Rule  refused.(a) 

U)  The  same  point  was  decided  at  Nisi  Prins  in  Peacock  v.  Murrdl,  2  Stark.  558. 


SCRACE,  Gent,  one,  &c.,  v.  WHITTINGTON,  Gent,  one,  &c. 

The  mxamay  to  a  eommissioa  of  baokmnt  applied  to  the  attorney  of  a  mortgagee  of  premises 
belong;ix9  to  the  bankrupt  to  join  in  the  nle  of  the  mortgaged  premises.  The  mortgagee 
hatring  consented,  her  attorney  requested  the  bankrupt's  attorney  to  prepare,  on  the  part  of 
the  mortgagee,  requisitions  to  the  commissioners  of  bankrupt  to  ascertain  the  amount  of 
principal  vA  interest  due  upon  the  mortgage,  dtc.  The  Utter  did  so.  The  sale  did  not  af- 
terwarda  take  effecL  In  an  action  brought  by  the  bankrupt'a  attorney  against  the  mortgagee'a 
attiMmey  for  die  amount  due  for  the  busincas  done,  it  was  held  that  tne  question  was  properly 
submitted  to  the  jury,  whether  the  credit  was  given  to  the  defendant ;  and  the  jury  having 
found  that  it  was,  tliat  the  attomev  was  liable,  although  at  the  time  when  the  business  waa 
done  it  was  known  to  be  done  for  the  benefit  of  the  mortgagee. 

AsBVKPsrr  for  money  due  to  the  plaintiff,  for  work  and  labour,  care  and  dili- 
genee,  journeys  and  attendances,  as  an  attorney  and  solicitor ;  and  for  fees  due 
*I21    ^^^  ^^  ^^^  payable  to  him,  with  the  usual  common  *counts.     Plea, 
-^    general  issue.     At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sit- 
ings after  last  term,  the  following  facts  appeared  in  evidence :  The  plaintiff  re- 
sided at  Bath,  and  was  solicitor  to  a  commission  of  bankrupt  issued  against  one 
Budget,  of  which  Brine  was  assignee.     The  defendant  resided  at  Chipping 
Sodbary,  and  was  solicitor  to  Miss  Smallcombe,  who  was  a  mortgagee  of  cer- 
tain premises  belonging  to  the  bankrupt.     The  plaintiff  applied  to  the  defend- 
ant to  advise  his  client  to  join  in  the  sale  of  the  mortgaged  premises.    The  de- 
fendant afterwards  informed  the  plaintiff  that  Miss  Smallcombe  had  consented 
ta  join  in  requiring  the  sale  of  the  estate.     These  conversations  took  place  at 
Bath.    The  defendant  being  absent  from  home,  requested  the  plaintiff  to  pre- 
pre  the  necessary  papers  on  the  part  of  Miss  Smallcombe,  and  to  expedite  the 
••Is.    The  latter  did  so ;  and  prepared  requisitions  from  Miss  Smallcombe  to 
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the  commissionen  of  bankrupt,  to  ascertain  the  amount  of  principal  and  inte- 
rest due,  and  to  order  a  sale  of  the  bankrupt's  effects,  and  also  an  affidavit  of 
debt.  Miss  Smallcombe  signed  the  requisition,  but  never  had  any  communica- 
tion with  the  plaintiff.  The  sale  did  not  take  effect,  and  the  plaintiff  claimed 
of  the  defendant  the  amount  of  his  bill  for  business  done  on  that  occasion.  It 
was  contended,  on  the  part  of  the  defendant,  that  as  there  was  no  express 
undertaking  on  his  part  to  be  personally  liable,  and  as  it  was  known  at  the  time 
when  the  business  was  done  that  Miss  Smallcombe  was  the  principal  and  the 
defendant  only  an  agent,  the  latter  was  not  responsible. 

The  lord  chief  justice  was  of  opinion  that  this  case  formed  an  exception  to 
the  general  rule,  that  agents  are  not  liable  upon  a  contract  made  by  them  in  that 
character,  *when  the  name  of  the  principal  is  disclosed  at  the  time  of  the  p^. » 
contract,  because  it  was  the  usual  course  of  business  between  attorneys,  ^ 
when  employed  by  one  another,  to  look  for  payment  to  the  attorney  and  not  to 
his  client.  This  was  universally  the  practice  between  country  attorneys  and 
their  agents  in  town  ;  and  he  therefore  told  the  jury,  that  if  they  thought  upon 
the  evidence  that  the  plaintiff  had  given  credit  to  the  defendant  for  the  business 
done,  they  should  find  a  verdict  for  the  plaintiff.  The  jury  having  found  for 
the  plaintiff, 

Campbell  now  moved  for  a  new  trial,  and  contended  that  this  case  did  not 
form  any  exception  to  the  general  rule.  In  Hartop  v.  Juckes^  2  M.  &  S.  438, 
and  Hart  v.  White^  Holt,  N.  P.  C.  76,  it  was  held,  that  an  attorney  who  sued 
out  a  commission  of  bankrupt  was  not  to  be  regarded  as  a  principal,  so  as  to 
make  him  liable  tn  the  messenger  under  the  commission.  Burrell  v.  Jonea,  3 
B.  &  A.  47,  and  Iveaon  v.  Conineton,  1  B.  &  G.  160,  only  establish,  that  an 
attorney  may,  by  an  express  undertaking,  make  himself  personally  liable  for 
the  debt  of  his  client.  Here  there  was  no  express  undertaking.  The  defend- 
ant, therefore,  in  this  case,  is  not  liable,  although  the  plaintiff  gave  him  credit 
for  the  business  done,  for  he  had  no  right  to  charge  him  with  it. 

Per  Curiam.  The  question  was  properly  led  to  the  jury.  It  is  a  common 
practice  for  one  attorney  to  do  business  for  another.  The  attorney  for  whom 
the  business  is  done  generally  makes  the  other  some  allowance  out  of  the  profits. 
The  attorney  who  does  the  ^business  universally  gives  credit  to  the  at^  fix 
tomey  who  employs  him,  and  not  to  the  client  for  whose  benefit  it  is  ^ 
done.  An  attorney  doing  business  for  another  attorney  may  therefore  give 
credit  to  that  person  to  whom  it  is  given  in  the  usual  course  of  such  business, 
viz.,  to  the  attorney  and  not  to  the  client  Here  the  jury  have  found  that  the 
credit  was  given  to  the  defendant ;  and  the  law,  therefore,  will,  from  the  usage 
of  the  business,  raise  an  implied  contract  on  the  part  of  the  latter  to  pay.  If  an 
attorney  in  such  a  case  intends  not  to  be  personally  responsible,  it  becomes  his 
duty  to  give  express  notice  that  the  business  is  to  be  done  upon  the  credit  of  the 
client. 

Rule  refused. 


JOHN  MORGAN,  Assignee  of  the  Estate  and  Effects  of  JOHN  JONES,  a 

Bankrupt,  v.  WILLIAM  PRYOR. 

Ill  an  action  by  the  aarigneee  of  a  bankrupt  who  had  obtained  his  certificate,  and  released  the  sur- 
plus of  his  estate,  the  bankrupt  is  a  competent  witness  to  prove  the  handwriting  of  the  com- 
inissioners  in  order  to  identify  the  proceedings  taken  under  the  commission  against  him. 

Declaration  on  a  policy  of  insurance  effected  by  Jones  before  his  bank- 
ruptcy. Plea,  general  issue.  At  the  trial  before  Abbott,  G.  J.,  at  the  London 
Kittings  after  last  Trinity  term,  in  order  to  establish  the  plaintiff's  tide  to  sue, 
the  solicitor  under  the  commission  against  Jones  was  called  to  produce  and 
prove  the  proceedings  before  the  commissioners ;  but  it  appearing  that  he  was 
the  petitioning  creditor,  he  was  rejected.     The  bankrupt,  who  had  obtained  his 
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certificate  and  released  the  surplus,  was  then  ealled  to  identify  the  proceedings 
as  those  taken  under  his  commission,  and  was  asked  to  prove  the  handwriting 
of  *the  commissioners  to  the  several  documents.  It  was  objected  for 
the  defendant,  that  the  bankrupt  was  incompetent,  as  he  came  to  support 
his  commission.  The  lord  chief  justice  overruled  the  objection,  and  the  plain- 
tiff obtained  a  verdict ;  but  the  defendant  had  leave  to  move  to  enter  a  nonsuit. 
In  Michaelmas  term  a  rule  nisi  for  entering  a  nonsuit  was  granted,  against 
which 

The  Solicitof'GenercU  and  Parke  now  showed  cause.  The  bankrupt  was  a 
competent  witness  to  prove  that  for  which  he  was  called.  He  did  not  give  evi- 
dence as  to  any  fact  necessary  to  support  the  commission,  but  merely  identified 
the  proceedings  as  those  taken  under  a  commission  issued  against  him,  and 
proved  the  handwriting  of  the  commissioners,  which  was  in  fact  unnecessary.  It 
may  be  collected,  from  Chapman  v.  Gardner^  2  H.  Bl.  279,  and  Flower  v.  Her- 
bert^ lb.  n.,  that  a  bankrupt  has  been  held  incompetent  to  prove  any  fact  in  sup- 
port of  the  commission,  on  the  ground  that  the  lord  chancellor  would,  on  appli- 
cation to  him,  supersede  it,  if  the  assignees  in  an  action  at  law  were  unable  to 
establish  the  bankruptcy ;  but  it  cannot  be  supposed  that  a  commission  would 
be  superseded  merely  for  a  defect  of  proof  as  to  the  identity  of  the  party  named 
in  the  proceedings  under  the  commission.  It  is  even  doubtful  whether  the 
proceedings  were  not  made  evidence  by  the  mere  production  of  them  by  the 
solicitor  to  the  commission ;  for  in  Rex  v.  Netherthong,  2  M.  &  S.  337,  a 
rated   inhabitant  of  a  respondent  parish  produced  a  certificate  given  by  the 
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^appellant  parish,  and  it  was  received  without  further  evidence,  as  com- 


ing from  the  proper  custody. 

Scarlett  and  F.  Pollock^  contrd.  It  is  too  late  now  to  inquire  into  the  principle 
upon  which  a  bankrupt  has  been  considered  incompetent  to  support  his  com- 
mission. Whatever  that  principle  may  be,  it  is  an  invariable  rule  in  practice, 
that  a  bankrupt  cannot  prove  any  fact  necessary  for  that  purpose.  If  the  bankrupt 
in  this  case  be  held  competent  to  prove  the  identity  of  the  documents  produced, 
he  is  in  fact  admitted  as  a  witness  to  prove  the  whole  bankruptcy ;  for  through 
his  testimony  the  proceedings  were  made  evidence.  Suppose  a  trader,  during 
his  absence  from  home,  wrote  a  letter  explaining  the  cause  of  it,  why  might  he 
not,  if  admissible  here,  be  admitted  after  bankruptcy  to  prove  his  handwriting 
to  that  letter!  Or  if  a  petitioning  creditor*s  debt  depended  on  the  bankrupt's 
signature  to  an  account,  or  a  bill  of  exchange,  why  might  he  not  be  called  to 
prove  it  ?  But  it  is  quite  clear,  that  in  those  cases  his  evidence  could  not  be 
received.  The  49  6.  3,  c.  121,  s.  10,  only  meant  that  the  facts  set  forth  in  the 
proceedings  should  be  considered  as  proved  by  them.  The  proceedings  them- 
selves mnst  still  be  identified,  and  the  bankrupt  was  no  more  competent  to  do 
that  than  to  prove  the  several  facts  detailed  in  them.  But  it  has  been  urged 
that  the  solicitor  to  the  commission  was  the  person  in  whose  custody  the  pro- 
ceedings would  properly  be,  and  that  they  were  made  evidence  by  the  mere 
production  of  them  by  him.  He  however,  being  interested,  was  rejected  on 
the  voir  dire;  and  therefore  what  he  said  was  not  evidence  in  the  case.  He 
•171  ^^  ^^^  ^  witness  in  the  ^cause ;  and,  consequently,  there  is  nothing  to 
•^     show  that  they  came  from  the  proper  custody. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The 
motion  was  made  on  the  ground  that  the  bankrupt  was  improperly  admitted  at 
the  trial  as  a  witness  to  prove  the  identity  of  the  proceedings  under  the  com- 
mission against  him.  The  bankrupt  had  obtained  his  certificate,  and  released 
the  surplus  of  his  estate ;  he  therefore  had  not  any  immediate  interest  in  the 
event  of  the  suit,  and  for  general  purposes  was  a  competent  witness.  But  a 
rule  has  been  long  established,  that  a  bankrupt  cannot  give  evidence  to  prove 
any  fact  necessary  to  give  validity  to  the  commission.     The  49  G.  3,  c.  121, 
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9.  10,  has  dispensed  with  certain  proofs  which  the  common  law  required,  and 
has  provided  that  the  proceedings  of  the  commissioners  shall  be  received  as 
evidence  of  the  petitioning  creditor's  debt,  of  the  trading,  and  bankruptcy,  unless 
notice  be  given  of  an  intention  to  dispute  tliose  matters.  The  bankrupt  was 
not  in  this  case  called  to  prove  any  of  those  facts,  but  merely  the  signature  of 
the  commissioners.  The  validity  of  the  commission  does  not  depend  upon  that 
signature,  but  upon  the  facts  contained  in  the  depositions  to  which  the  signature 
is  subscribed.  To  prove  that  signature  he  certainly  was  competent,  for  the 
signature  was  not  necessary  to  support  the  validity  of  the  commission. 

Bayley,  J.  I  am  of  opinion  that  the  bankrupt  was  a  competent  witness  to 
prove  that  for  which  he  was  called,  although  incompetent  to  prove  any  fact 
necessary  to  support  the  commission.  It  has  been  said  that  it  is  *too  p,^_ 
late  now  to  inquire  into  the  principle  upon  which  a  bankrupt  has  '- 
been  held  incompetent  for  that  purpose.  I  think  it  is  also  too  late  to  extend 
the  rule  beyond  the  letter  of  former  decisions.  It  appears  to  me  that  the  rule 
was  founded  upon  the  principle  of  interest  in  the  bankrupt.  Before  the  49  G. 
3,  c.  121,  was  passed,  the  assignees  of  a  bankrupt  were  bound  to  produce  wit- 
nesses to  prove  the  trading,  the  petitioning  creditors  debt,  and  the  act  of  bank- 
ruptcy; and  if  they  were  unable  to  do  that,  it  formed  a  ground  upon  which  the 
lord  chancellor  might  possibly  supersede  the  commission.  That  would  render 
tite  certificate  inoperative  ;  and  therefore  the  bankrupt  was  considered  interested 
in  the  support  of  the  commission.  But  merely  failing  to  prove  the  handwriting 
of  the  commissioners,  is  not  a  ground  upon  which  the  lord  chancellor  would 
think  of  superseding  a  commission.  The  principle  upon  which  the  former 
decisions  proceeded  does  not  then  apply  to  this  case,  and  the  bankrupt  was 
properly  received  as  a  witness. 

HoLROYD,  J.  I  think  that  if  we  held  the  bankrupt  to  be  incompetent  as  a 
witness  in  this  case,  we  should  go  a  step  further  than  any  former  decision.  The 
general  rule  is,  that  a  witness  is  competent  unless  interested  in  the  event  of  the 
suit;  and  the  criterion  as  to  that  is,  whether  the  verdict  can  he  given  in  evi- 
dence, either  for  or  against  him,  in  any  other  proceeding.  Here  the  verdict 
would  not  be  evidence,  either  for  or  against  the  bankrupt ;  he  is  not,  therefore, 
within  the  general  rule.  But  there  are  a  few  anomalous  cases  in  which  that 
criterion  is  not  decisive  as  to  the  admissibility  ^of  a  witness ;  and  accord-  r»|  g 
ingly  it  has  been  held,  that  in  an  action  by  assignees,  although  the  bank-  ^ 
rupt  may  be  a  witness  for  other  purposes,  yet  he  cannot  prove  Uie  act  of  bank- 
ruptcy, trading,  or  petitioning  creditor's  debt,  because  those  circumstances  are 
necessary,  not  only  to  the  action,  but  to  the  commission  itself.  The  case  in  2 
H.  Bl.  shows  that  the  bankrupt  was  considered  interested  in  proving  each  of 
those  tacts,  lest  proceedings  should  be  had  to  supersede  the  commission ;  and 
for  that  reason  he  was  considered  as  incompetent.  Here  the  bankrupt  was  not 
called  to  prove  those  facts  themselves,  but  sometliing  which  would  have  the 
effect  of  letting  in  other  evidence  of  those  facts  ;  and  the  failure  to  prove  that 
other  matter,  would  not  be  likely  to  affect  the  commission.  For  these  reasons, 
I  think,  that  in  rejecting  the  bankrupt  in  this  case,  we  should  be  going  beyond 
the  old  principle ;  and,  consequently,  that  the  rule  for  a  nonsuit  must  be  dis- 
charged. 

Best,  J.  The  principle  upon  which  bankrupts  have  been  considered  incom- 
petent to  give  evidence  in  support  of  the  commission,  may  be  collected  from 
Flower  v.  Herbert  I  cannot,  indeed,  agree  with  that  principle,  because  I  think 
that  the  lord  chancellor  v*ould  not  supersede  a  commission  in  consequence  of 
any  thing  that  passed  in  this  court,  but  would  himself  inquire  into  the  matter. 
I  should,  nevertheless,  feel  bound  by  that  authority,  if  this  case  were  precisely 
similar.  But  it  is  not  so ;  and  for  the  reasons  already  given,  I  think  we  should 
go  far  beyond  the  old  rule,  were  we  to  hold  that  the  bankrupt  was  not  compe- 
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jtxA  to  identify  the  proceedings,  by  proving  the  handwriting  of  the  commission- 
^Q^     era.     *Being  of  opinion  that  the  rule  ought  not  to  be  extende<^  I  agree 
J     in  thinking  that  the  plaintiff  is  entitled  to  retain  the  verdict. 

Rule  discharged. 

LATHAM  and  Others  v.  RUTLEY  and  Others. 

Deelantion,  that  for  certain  hire  and  reward  defendanta  undertook  to  carry  ffooda  from  London 
and  deliver  tbem  Miely  at  Dover.  The  contract  proved  waa.  to  carry  and  deliver  aafiely  (fire 
and  robbery  excepted :)  Held,  that  thia  was  a  Tanance. 

Assumpsit  against  the  defendants,  common  carriers  between  London  and 
Dover.  The  declaration  stated  that  the  plaintiffs,  at  the  request  of  the  defend- 
ants, delivered  to  them  a  parcel  of  country  bank  notes  of  great  value,  to  wit,  dec, 
to  be  carried  from  London  to  Dover,  and  there  delivered ;  that  the  defendants  in 
consideration  thereof  and  for  certain  reward  in  that  behalf,  undertook  to  deliver 
them  safely,  but  that  through  their  nei^ligence  the  parcel  was  lost  Plea,  general 
issue.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Trinity 
term,  1822,  it  appeared  that  the  plaintiffs  were  bankers  at  Dover,  and  were  in 
the  habit  of  sending  Bank  of  Enifland  notes  to  their  correspondents  in  London 
to  take  up  their  own  notes  and  bills,  and  of  receiving  the  latter  in  exchange  by 
the  wagon  of  the  defendants.  When  parcels  were  delivered  to  be  conveyed  to 
London,  the  defendants  gave  a  receipt  to  the  plaintiffs,  engaging  to  deliver  them 
safely  (fire  and  robbery  excepted.)  No  evidence  was  given  of  any  special  con- 
tract respecting  the  carriage  of  parcels  from  London  to  Dover.  In  May,  1820, 
the  parcel  in  question  was  booked  at  the  wagon-ofiiee  in  Ijondon,  and  was  stolen 
from  thence,  the  door  being  left  open.  It  was  objected  for  the  defendants,  that 
«2i-i     ihe  eontract  for  the  carriage  of  '^parcels  from  London  to  Dover  must  be 

-^  taken  to  be  the  same  as  that  for  the  carriage  from  Dover  to  London,  and 
that  the  contract  proved  was  not  the  same  as  that  stated  in  the  declaration.  The 
lord  chief  justice  left  it  to  the  jury  to  say  whether  the  contract  was  in  both 
eases  the  same ;  and,  if  so,  whether  diis  was  a  loss  by  robbery.  The  jury 
found  that  the  contract  for  the  carriage  of  this  parcel  was  subject  to  the  excep 
tion  of  fire  and  robbery ;  but  that  the  loss  was  not  by  robbery,  within  the  mean- 
ing of  that  exception ;  and  a  verdict  was  taken  for  the  plaintiffs.  In  Michael- 
mas terra  Scarlett  obtained  a  nile  to  enter  a  nonsuit,  on  the  ground  of  a  variance 
between  the  contract  found  by  the  jury  and  that  stated  in  the  declaration,  against 
which 

The  SoHcUor-General^  Denman^  and  Kaye^  now  showed  cause*  The  jury 
having  foond  that  the  loss  was  not  by  robbery  within  the  meaning  of  the  con- 
tract, the  plaintiffs  are  entitled  to  retain  the  verdict.  The  action  is  founded  on 
the  common  law  liability  of  carriers ;  and  the  proviso  introduced  in  their  favour 
does  not  alter  the  nature  of  the  contract  to  be  declared  upon  :  but  if  the  loss 
had  happened  by  either  of  those  causes,  that  was  matter  of  defence  to  be  es- 
tablished by  evidence.  [Holroyd,  J.  It  does  not  appear  that  the  defendants 
received  the  goods  upon  their  common  law  liability.']  The  defendants  must 
rely  upon  the  technicd  meaning  of  the  word  **  exception,"  as  opposed  to  pro- 
viso ;  for  in  Clarke  v.  Chray,  6  East,  564,  it  was  held  that  a  provision  that  the 
carrier  shonld  not  be  responsible  for  more  than  6/.  did  not  form  any  part  of  the 
Moi  eontract  itself  and  need  not  *be  noticed  in  the  declaration  ;  and  in  Cof' 
•^  terill  V.  Cuff,  4  Taunt,  285,  and  Afiles  v.  Sheward^  8  East,  7,  it  was  held 
sufficient  to  state  the  consideration,  and  so  much  of  the  defendant's  promise  as 
could  be  proved  to  have  been  broken. 

Abbott,  C.  J.  The  distinction  attempted  to  be  established  between  an  ex- 
ception and  a  proviso  is  very  subtle,  and  was  not  relied  upon  at  the  trial.  The 
qoestion  there  made  was,  whether  the  defendants  carried  parcels  for  the  plain- 
tiffs from  London  to  Dover,  and  from  Dover  to  London,  upon  the  same  terms ; 
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and  the  jury  found  that  they  did.  However  reluctant  we  may  be,  still  we  can- 
not help  yielding  to  the  objection  taken.  The  result  of  all  the  cases  upon  the 
subject  is,  that  if  the  carrier  only  limits  his  responsibility,  that  need  not  be 
noticed  in  pleading ;  but  if  a  stipulation  be  made,  that  under  certain  circum- 
stances he  shall  not  be  liable  at  all,  that  must  be  stated.  Now  here  it  appeared 
that  in  either  of  two  events  the  carrier  was  not  to  be  responsible  at  all ;  and 
that  exception  was  not  stated  in  the  declaration.  The  plaintiffs  would  have 
been  nonsuited  but  for  the  necessity  of  leaving  it  to  the  jury  to  say  what  was 
the  contract.  The  defendants  are,  therefore,  entitled  to  have  a  nonsuit  entered 
now. 

Rule  absolute  for  entering  a  nonsuit,  (c) 
Scarlett  and  Marryat  were  to  have  supported  the  rule. 

ie)  See  Howeil  v.  Riduird$,  11  Ek^t,  633 ;  ThomUm  v.  Jonet,  2  Marsh.  287 ;  Tetany  v.  Bur- 
nandt  A  Canipb.  20. 

•JOHN  ATKINS  and  WILLIAM  ATKINS,  Executors  of  JOHN  r»„« 
ATKINS  V.  HENRY  TREDGOLD,  ROBERT  TREDGOLD,  L  ^^ 
JAMES  ROLFE,  and  JOHN  KNIGHT,  Executors  of  JOHN  TRED- 
GOLD, deceased. 

A.  and  B.  made  a  joint  and  several  promissory  note.  A.  died,  and  ten  years  after  his  death  B. 
paid  interest  upon  the  note.  In  nn  action  brought  upon  the  note  against  the  executors  of  A.. 
It  was  held  that  the  payment  of  interest  by  B.  did  not  take  the  case  out  of  the  statute  of  limi 
tations,  so  as  to  make  A.*s  executors  liable. 

Declaration  in  assumpsit  upon  three  promissory  notes  made  by  John 
Tredgold,  deceased,  and  payable  on  demand  to  John  Atkins,  deceased.  The 
first  bore  date  the  17th  January,  1806,  and  was  for  300/.  The  second  was  foi 
200/.,  and  bore  the  same  date.  The  third  was  for  300/.,  and  bore  date  the  17th 
January,  1809.  There  were  counts  for  interest  for  money  paid,  lent  and  ad- 
vanced, had  and  received,  and  upon  an  account  stated  between  the  two  testators. 
In  all  these  counts  the  promises  were  alleged  to  have  been  made  by  John  Tred^ 
gold,  deceased,  to  John  Atkins.  Another  count  stated  that  John  Tredgold,  be- 
fore his  decease,  was  indebted  to  John  Atkins,  in  his  lifetime,  for  principal  and 
interest  upon  the  several  promissory  notes  mentioned  in  the  former  counts,  and 
for  money  lent  and  advanced,  money  had  and  received,  money  paid,  laid  out, 
and  expended,  and  for  money  due  and  owing  from  Tredgold  to  John  Atkins 
upon  an  account  stated  between  them ;  and  that  John  Tredgold,  since  deceased, 
in  his  lifetime,  being  so  indebted,  and  the  said  several  sums  of  money  remain- 
ing wholly  due  and  unpaid,  the  said  defendants,  as  executors  as  aforesaid,  after 
the  death  of  Tredgold,  and  before  the  death  of  Atkins,  promised  Atkins  to  pay 
him  the  said  sums  of  money,  upon  request.  There  was  another  count  upon 
an  account  stated  between  the  defendants  as  executors,  and  Atkins,  and  a 
"^promise  by  the  defendants  as  executors  to  pay  the  sums  then  found  to  rt^oA 
be  due.  The  defendants  pleaded,  as  to  the  first  set  of  counts,  that  John  ^ 
Tredgold  did  not  promise  ;  upon  which  issue  was  joined.  Secondly,  to  those 
counts  that  the  cause  of  action  did  not  accrue  within  six  years ;  upon  which 
issue  was  tendered  and  joined.  And  as  to  the  promises  in  the  latter  set  of 
counts,  that  the  executors  did  not  promise ;  upon  which  issue  was  joined. 
And  further,  as  to  the  promises  in  those  counts,  that  tl^e  defendants  did  not, 
within  six  years,  promise  ;  upon  which  issue  was  also  tendered  and  joined. 
The  defendant  Knight  also  pleaded  ne  unques  executor,  upon  which  issue  was 
tendered  and  joined ;  and  also  that  no  goods  or  chattels  of  the  testator  ever 
came  to  his  hands  to  be  administered ;  as  to  which  the  plaintiffs,  in  their  repli- 
cation, prayed  judgment  of  assets  quando  acciderint.  At  the  trial  before  Ab- 
bott, C.  J.,  at  the  London  sittings  after  Trinity  term,  1822,  the  three  promis- 
sory notes  stated  in  the  declaration  were  produced  in  evidence ;  by  them,  John 
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Fredgold  and  Robert  Tredgold  jointly  or  severally  promised  to  pay  on  demand 
the  several  sums  therein  mentioned.  It  appeared  that  Atkins  had  lent  to  Robert 
Tredgold  the  money  for  which  the  promissory  notes  were  given,  as  securities ; 
and  that  John  Tredgold,  who  was  the  father  of  Robert  Tredgold,  only  became 
a  party  to  the  notes  as  surety.  John  Tredgold  died  in  March,  1810,  and  by 
his  will  made  the  defendants  his  executors.  But  defendant  Knight  did  not  prove 
the  will  or  do  any  act  as  executor.  It  was  proved  that  Robert  Tredgold  con- 
tinued to  pay  interest  on  the  notes  after  the  death  of  his  father,  and  that  the 
last  payment  was  made  by  him  in  May,  1816.  It  appeared  by  his  books,  pro- 
duced in  evidence,  that  these  payments  were  made  by  him  out  of  his  private 
«2g^     estate      John  Atkins  died  in  September,  1816,  *and  by  his  will  appoint- 

•^  ed  the  plaintiffs  his  executors.  Upon  these  facts  the  lord  chief  justice 
told  the  jury,  that  John  Tredgold  having  died  eleven  years(a)  before  the  com- 
mencement of  the  action,  no  express  promise  could  have  been  made  by  him 
within  six  years ;  and  therefore  that  the  verdict  upon  the  first  set  of  counts 
must  be  for  the  defendants.  And  as  to  the  question  arising  upon  the  pleas  to 
the  second  set  of  counts,  viz.,  whether  there  was  any  promise  by  the  executors 
within  the  six  years,  he  told  the  jury,  that  if  they  thought  that  the  payments 
made  by  Robert  Tredgold  were  made  by  him  in  his  character  of  executor,  they 
should  find  for  the  plaintiffs  upon  those  counts.  If,  however,  they  thought  tlie 
pajinentA  were  made  by  him  on  his  own  account,  as  the  joint  maker  of  the 
notes,  then  they  were  to  find  for  the  defendants.  The  jury  having  found  a  ver- 
dict for  the  defendants,  a  rule  nisi  was  obtained  in  last  Michaelmas  term  for 
a  new  trial,  on  the  ground  that  the  payment  of  interest  within  six  years  by 
Robert  Tredgold,  who  was  one  of  the  joint  makers  of  the  note,  even  on  his 
own  account,  was  an  admission  of  an  existing  debt  due  upon  the  note  itself; 
and,  upon  the  authority  of  Whitcomb  v.  fVhiting^  Doug.  651,  took  the  case 
out  of  the  statute,  even  against  the  representatives  of  the  other  joint  promiser. 
The  SoHcitor^Generalj  (with  whom  were  Scarlett  and  £.  Ixiwts^)  now 
showed  cause.  The  jury  have  found,  upon  the  evidence,  that  there  was  no 
promise  by  the  defendants,  as  executors.  The  question  therefore  is,  whether 
the  payment  of  interest  within  six  years,  by  one  of  two  persons  jointly  and 
severally  liable  on  a  promissory  note,  after  the  death  of  the  other,  is  such  an 
«Ag-|     admission  of  the  existence  of  the  debt  as  will  bind  the  ^executors  of  the 

^  deceased  person.  Considering  this  as  a  several  note,  it  is  quite  clear 
that  a  payment  of  interest  by  Robert  Tredgold  could  not  affect  John,  or  his 
executors.  Considering  it  as  a  joint  note,  Robert,  after  the  death  of  John, 
would  be  liable  as  survivor;  and,  consequently,  payment  made  by  him  on  ac- 
count of  the  note  would  be  a  payment  in  his  own  right,  and  not  in  right  of  the 
personal  representatives  of  parties  jointly  liable  with  him.  Such  a  payment 
would,  therefore,  operate  as  an  admission  of  an  existing  debt  due  from  him  only. 
In  Whitcomb  v.  Whitings  Doug.  651,  the  four  joint  promisers  were  all  alive  at 
the  time  when  the  payment  of  interest  was  made  by  one ;  and  that  time  they 
were  all  jointly  liable  on  the  note.  Here,  at  tlie  time  when  the  payment  of 
interest  took  place,  the  joint  liability  had  ceased  by  the  death  of  John,  and 
Robert  became  the  only  person  liable.     He  was  then  stopped  by  the  Court* 

Gumey  and  Sdtvyn^  contri.  It  has  never  been  decided  that  the  effect  of 
the  statute  of  limitations  is  to  cancel  or  extinguish  the  original  demand.  In 
Leaptry.  Tatton^  16  East,  420,  Lord  Ellenborouoh  says,  *^The  promise  is 
an  acknowledgment  by  the  defendant  that  he  had  not  paid  the  hill ;  and  an  the 
limitation  of  the  statute  is  only  a  presumptive  payment,  if  his  own  acknowledg- 
ment that  he  has  not  paid  the  bill  be  shown,  it  does  away  the  statute.'*  Here, 
the  payment  of  interest  within  six  years,  by  one  of  the  joint  makers  of  the  note, 
is  an  acknowledgment  by  him  that  it  has  never  been  paid  by  any  of  the  parties 
to  it.    The  effect  of  the  payment  therefore  is,  to  revive  the  note  itself;  and 

(a)  The  action  was  commenoed  in  January,  1822. 
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when  once  the  debt  is  revived,  it  exists  as  the  original  uncancelled  debt  of  the 
testator,  and  the  law  will  raise  an  implied  promise  in  his  executors  to  pay. 
*It  is  true,  that  in  the  late  case  of  Fittam  v.  Foster^  1  B.  &  C.  248,  ^^^7 
this  Court  seems  to  have  been  of  opinion,  that  the  effect  of  the  new  pro-  ^ 
mise  is  to  give  a  new  cause  of  action.  The  uniform  course  of  pleading,  how- 
ever, is  at  variance  with  that  doctrine ;  for  the  original  cause  of  action,  and  not 
the  new  promise,  is  always  declared  on.  They  cited  Oreen  v.  Cooke,  2  Ld. 
Rayro.  1101 ;  S.  C.  6  Mod.  309  ;  Heylenv.  Hastings,  6  Mod.  300,  and  Hick- 
man v.  Walker,  Willes,  27.  It  is  true,  that  in  Blav^  v.  Haselrig,  2  Vent.  151, 
it  was  decided,  that  the  acknowledgment  of  one  out  of  several  who  were  jointly 
indebted,  did  not  prevent  the  operation  of  the  statute  of  limitations  in  favour  of 
the  others ;  but  that  case  was  overruled  by  the  case  of  Wfnteon^  v.  Whiting, 
Doug.  051.  As  to  the  plea  of  ue  unques  executor,  the  fact  of  Knight^s  being 
named  in  the  will  as  executor,  is  sufficient  evidence  of  his  having  been  once 
executor,  so  as  to  entitle  the  plaintiff  to  a  verdict  on  that  issne ;  and  he  cited 
"Went worth,  Executors,  184. (a) 

Abbott,  C.  J.  I  think  the  rule  for  a  new  trial  must  be  discharged.  The 
plaintiffs  have  in  one  set  of  counts  declared  upon  three  promissory  notes  paya- 
ble on  demand,  made  by  John  Tredgold,  in  his  lifetime,  and  the  promise  to  pay 
is  alleged  to  have  been  made  by  him.  To  those  counts  the  defendants  have 
pleaded,  that  John  Tredgold  did  not  promise  within  six  years.  It  appeared  in 
evidence  that  John  Tredgold  had  died  eleven  years  before  the  action  was 
brought ;  and  therefore  no  such  promise  could  be  made.  Then  there  was  ano- 
ther count,  slating  that  John  Tredgold  was  indebted  upon  the  'notes,  rttoa 
and  died  leaving  the  moneys  unpaid  ;  and  that  the  defendants  as  execu-  ^ 
tors,  in  consideration  thereof,  promised  to  pay ;  and  there  was  also  a  count 
upon  an  account  stated,  and  a  promise  by  the  executors.  The  question  for  the 
Court  therefore  is,  whether  any  promise  to  pay  has  been  made  by  the  defend- 
ants as  executors.  I  cannot  agree  with  the  argument,  that  thef  mere  existence 
of  a  debt  owing  by  the  testator  is  evidence  of  a  promise  to  pay  by  the  execu- 
tors as  executors.  There  is  certainly  no  authority  for  that  position ;  and  if 
that  be  so,  then  we  must  seek  for  evidence  of  that  promise,  aliunde.  Now  the 
evidence  was,  that  Robert  Tredgold  paid  interest  in  1816.  The  jury  have  found 
that  he  paid  it  in  his  own  right,  and  not  in  the  character  of  executor.  There 
was  not,  therefore,  any  thing  done  by  the  executors,  in  that  character ;  and  that 
being  so,  I  should  feel  a  difficulty  in  saying  that  a  case  was  made  out  on  those 
counts,  independently  of  the  statute.  But  there  is  also  a  plea,  that  the  defend- 
ants did  not  promise  within  six  years.  I  think  there  is  no  evidence  of  a  pro- 
mise by  all,  and  certainly  not  such  as  to  take  the  case  out  of  the  statute  of  limi- 
tations. The  evidence  was,  a  payment  of  interest  by  Robert  Tredgold  in  his 
own  right,  l^itcomb  v.  Hliiting  was  relied  upon  to  show  that  such  payment 
would  take  the  case  out  of  the  statute  of  limitations.  It  is  not  necessary  to  say 
whether  that  case,  which  is  contrary  to  a  former  decision  in  Ventris,  would  be 
sustained,  if  reconsidered ;  but  I  am  warranted  in  saying,  by  what  fell  from 
Lord  Ellenborouoh  in  Brandram  v.  Wharton,  1  B.  &  A.  463,  that  it  ought 
not  to  be  extended.  The  payment  was  by  one  of  several  originally  liable. 
Here  we  are  called  upon  to  go  further,  and  say,  that  a  payment  by  one  of 
several,  liable  alieno  jure,  shall  raise  an  'implied  promise  by  them  all.  r^ag 
Such  a  decision  would  introduce  great  difficulty  in  administering  the  ^ 
affairs  of  testators.  Suppose  an  executor  to  have  waited  six  years,  and  then  no 
claim  having  been  made,  to  dispose  of  the  assets  in  payment  of  legacies.  He 
might,  if  the  plaintiffs  were  to  prevail,  be  subsequently  rendered  liable  to  the  pay- 
ment of  demands  to  any  amount,  by  the  acknowledgment  of  a  person  originally 
joint  debtor  with  the  testator.     The  inconvenience  and  hardship  arising  from 

{a)  But  fiee  also  Wentwortli.  p.  42.  and  the  Year-book,  27  Hen.  8.  pi.  26,  and  9  Eldw.  4.  pL  33, 
umL  Bac.  Abr.  tit.  Executors ^  (£.  9.) 
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racli  a  liability  satisBes  me  that  the  principle  of  Whitcomb  v.  Whiting  ought 
not  to  be  extended  to  this  case.  For  these  reasons  I  think  this  rule  must  be 
discharged. 

Batlbt,  J.  My  opinion  in  this  case  is  founded,  not  upon  the  case  of  Pittam 
T.  Faster^  but  upon  independent  grounds.  The  plaintiffs  cannot  take  the  case 
out  of  the  statute,  as  to  the  first  set  of  counts*  because  the  testator  had  been  dead 
ten  years  before  the  action  was  brought  But  they  seek  to  do  that  as  to  the 
other  counts,  by  showing  an  acknowledgment  made  by  one  of  se?eral  who  were 
liable ;  bat  that  is  not  the  legal  effect  of  the  payment  made  by  Robert  Tredgold. 
It  is  said,  that  a  joint  promiser  haying  made  a  payment  within  six  years,  the 
executors  of  the  other  are  liable ;  and  the  case  of  fVkileomb  v.  fvhiting  is 
relied  upon.  That  is  certainly  a  very  strong  case,  and  it  may  be  questionable 
whether  it  does  not  go  beyond  proper  legal  limits.  But  that  case  is  distinguish- 
able from  the  present  in  two  particulars.  Here,  the  statute  appears  to  have 
attached  before  the  payment  was  made  by  Robert  Tredgold ;  and  therefore  John 
Tredgold,  being  at  that  time  protected,  could  not  be  subjected  to  any  new  obli- 
gatioB  by  the  act  of  Robert.  And,  secondly,  the  parties  sought  to  be  charged 
*%cf\  ^^  ^^  ^action  by  means  of  an  implied  promise  are  not  those  originally 
^  liable,  as  was  the  case  in  Wkiteonib  v.  Whiting.  I  entirely  agree  with 
my  lord  chief  justice,  that  we  ought  not  to  extend  the  doctrine  of  that  case  to 
executors. 

HoLEOTD,  J.  I,  also,  am  of  opinion,  that  the  circumstances  of  this  case  do 
not  take  it  out  of  the  statute  of  limitations.  Whitcomb  v.  Whiting  is  the  only 
case  tliat  can  be  relied  on  by  the  plaintiffs.  That  case  has  gone  far  enough ; 
but  it  does  not  govern  the  present.  There,  the  defendant  Whiting  was  liable, 
upon  a  joint  promise,  at  the  time  when  the  payment  was  made.  The  Court 
decided,  that  when  one  of  two  joint  promisors  pays  a  part,  that  was  to  be  con* 
sidered  in  law  as  a  payment  by  both.  But  here,  at  the  time  when  the  payment 
was  made  by  Robert  Tredgold  the  joint  contract  had  ceased  to  exist ;  for  it  was 
determined  by  the  death  of  John  Tredgold.  The  note  then  became  the  several 
note  of  the  parties  to  it.  To  hold  such  a  payment  to  raise  an  implied  promise 
sufficient  to  bind  the  defendants,  would  be  to  decide,  that,  where  the  promises 
are  several,  a  promise  by  one  party  would  bind  the  rest.  The  plaintiffs  cannot 
recover  in  this  case,  without  proving  a  joint  promise  by  the  defendants,  as  exe- 
cutors ;  and  in  order  to  do  that,  the  executorship  must  be  proved,  although  that 
is  unnecessary  where  the  demand  is  founded  on  promises  made  by  the  testator ; 
for  then  the  plea  ne  unques  executor  must  be  proved  by  the  party  pleading  it. 
One  of  the  defendants  was  not  proved  to  have  done  any  act  as  executor.  But 
it  has  been  argued,  that  being  named  as  such  in  the  will  he  is  liable,  upon  these 
,^.-«  pleadings,  although  he  has  never  accepted  the  ^office.  I  much  doubt 
^  that;  but  it  is  unnecessary  to  decide  upon  that  ground, (o)  inasmuch  as 
this  case  is  distinguishable  from  Whitcomb  v.  Whitings  even  if  that  be  law. 
Here,  at  the  time  when  the  payment  was  made  by  Robert  Tredgold,  he  was 
not  connected  in  a  joint  contract  either  with  John  Tredgold  or  his  executors. 
His  separate  character  only  remained. 

Best,  J.  The  counts  on  promises  by  the  testator  are  disposed  of  by  Pittam 
V.  Ihsier.  Then,  as  to  the  others,  it  is  sufficient  to  say,  that  the  implied  pro- 
mise not  having  been  made  by  Robert  Tredgold  in  the  character  of  executor,  it 
does  not  prove  the  issue.  The  present  case  is  therefore  distinguishable  from 
WkUeomb  t.  Whiting;  beyond  which  I  think  the  Court  ought  not  to  go.  The 
rale  must,  therefore,  be  discharged. 

Rule  discharged 

(0)  See  TMmMA  v.  TiekeB,  3  B.  &  A.  38,  and  Banifaui  v.  Greenfield,  1  Leon.  60. ,  Cro.  Elix.  80 
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Ex  parte  HAWKINS. 

Whe^e  a  conviction  stated  that  *'  C.  H.  was  convicted  of  having  been  found  on  board  a  vessel 
subject  to  forfeiture,  for  hovering  within  the  limits  of  a  port  of  this  kingdom,  having  certain 
contraband  goods  on  board :"  ilcldi  that  this  was  bad.  First,  for  that  it  should  have  been 
stated  that  the  vessel  was  hovering  without  lawful  excuse.  Secondly,  for  that  C.  H.  should 
have  been  described  as  a  British  subject. 

The  prisoner  was  brought  up  on  a  writ  of  habeas  eorpus.  The  return  set 
out  a  conviction  in  the  following  form :  **Be  it  remembered,  that  on,  &c.  C. 
Hawkins  had  been  duly  convicted  before  me,  &c,  of  having  been  found  and 
taken  on  board  a  certain  vessel,  subject  and  liable  to  forfeiture  under  the  pro- 
visions of  a  certain  act  of  parliament  made  and  passed,  Sic»;  for  that  the  said 
vessel  was  on,  ^.  found  hovering  within  the  limits  of  a  port  of  this  kingdom, 
to  wit,  the  port  of  Rye,  in  the  county  of  Sussex,  and  then  and  there  having 
*on  board,  iic,  (various  contraband  articles ;)  which  oflence  hath  been  rsq<> 
duly  proved,  Si^.  And  the  said  C.  Hawkins  being  a  seafaring  man,  and  *- 
fit  and  able  lo  serve  his  majesty  in  his  navy,  I  do  hereby  adjudge  the  said  C. 
Hawkins  to  serve  in  his  majesty's  naval  service,"  ^.  The  return  having 
been  read,  Piatt  moved  that  the  prisoner  might  be  discharged,  because  it  did 
not  appear  on  the  face  of  the  conviction  that  the  vessel  was  liable  to  forfeiture ; 
and,  secondly,  because  it  was  not  alleged  that  Hawkins  was  a  British  subject. 

Jervis  showed  cause.  The  conviction  does  show  that  the  vessel  was  liable 
to  forfeiture,  for  it  states  that  she  was  found  hovering  within  the  limits  of  a  port 
of  this  kingdom.  By  the  24  G.  3,  c.  47,  s.  1,  it  is  enacted,  '^  That  if  any  ship 
or  vessel  shall  be  found  at  anchor  or  hovering  within  the  limits  of  any  of  the 
ports  of  this  kingdom,  or  within  four  leagues  of  the  coast  (hereof,  or  shall  be 
discovered  to  have  been  within  the  said  limits  or  distance,  (and  not  proceeding 
on  her  voyage,  wind  and  weather  permitting,  unless  in  case  of  unavoidable 
necessity  and  distress  of  weather,)  having  on  board  any  brandy,  ^•,  or  any 
goods  liable  to  forfeiture  by  any  act  of  parliament  upon  being  imported  into 
Great  Britain ;  then  not  only  all  such  goods,  but  also  the  ship  or  vessel  on  board 
which  they  shall  be  found  as  aforesaid,  shall  be  forfeited."  The  words  in  the 
parenthesis,  '*  not  proceeding  on  her  voyage,"  d^c.  apply  only  to  vessels  dis- 
covered to  have  been  found  within  a  certain  distance  of  the  coast,  and  not  to 
those  which  are  found  hovering  with  the  goods  specified  on  board.  That  is  of 
itself  an  offence,  and  subjects  the  vessel  to  forfeiture.  Then  the  45  G.  3,  c. 
121,  s.  7,  makes  liable  to  arrest  all  British  subjects  *found  or  discovered  r«oq 
to  have  on  board  any  ship  or  vessel  liable  to  forfeiture  under  the  pro-  ^ 
visions  of  that  or  any  other  act  for  hovering^  unless  they  prove  that  they  were 
passengers ;  and  the  3  G.  4,  c.  110,  gives  a  general  form  of  conviction,  which 
has  been  followed  in  this  case,  and  which  does  not  require  that  the  offender 
should  be  described  as  a  British  subject 

Flatty  contrd.  The  words  "  not  proceeding  on  her  voyage,"  being  in  a  paren- 
thesis, must  apply  to  all  the  preceding  parts  of  the  section ;  and  it  is  reasona- 
ble that  they  should  do  so,  for  a  vessel  may  hover  legally  and  with  the  intent 
to  proceed  on  her  voyage  as  soon  as  the  wind  or  tide  will  permit.  According 
lo  the  construction  contended  for  on  the  other  side,  a  vessel  cannot  Ue-io  for 
any  person,  however  innocent,  without  being  liable  to  forfeiture.  Then,  as  to 
the  second  objection,  it  is  true  that  the  3  G.  4,  c.  110,  gives  a  general  form  of 
conviction  ;  but  that  requires  the  offence  to  be  set  out,  and  the  allegation  thai 
the  party  was  a  British  subject,  is  part  of  the  description  of  the  offence ;  for 
unless  he  be  such  subject  he  is  not  within  the  operation  of  the  45  G.  3,  c.  121, 
s.  7.  Kite  and  Loners  ccuf,  1  B.  &>  C.  101,  shows  that  the  general  form  of 
cnnviction  does  not  dispense  with  the  necessity  of  stating  these  matters  cor- 
rectly. 

Per  Curiam.    The  offence  is  not  sufficiently  described  in  the  conviction,  for 
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it  does  not  appear  that  the  vessel  was  liable  to  forfeiture.  It  is  merely  stated 
that  the  vessel  was  found  hovering  with  certain  goods  on  board.  But  a  vessel 
*a4l  ™^^  ^  hovering,  and  still  not  be  liable  to  ^forfeiture.  It  would  be  put- 
•J  ting  too  narrow  a  construction  on  the  act  to  confine  the  application  of 
the  words  ^  not  proceeding  on  her  voyage"  to  those  vessels  which  have  been 
within  a  certain  distance  of  the  coast ;  for  if  that  were  so,  vessels  hovering  for 
a  pilot,  or  for  any  other  innocent  purpose,  might  be  subjected  to  forfeiture. 
The  hovering  contemplated  by  the  legislature  is,  hovering  with  power  to  pro* 
ceed,  and  without  any  sufficient  cause  for  not  doing  so.  The  conviction  is  bad 
upon  another  ground  also,  viz.,  that  the  party  is  not  described  as  a  British  sub- 
ject If  he  were  not  so,  the  thing  charged  against  him  would  not  constitute  an 
offence  within  the  46  6.  3,  c.  121,  s.  7,  or  render  him  liable  to  punishment. 
Every  thmg  necessary  to  show  that  an  offence  has  been  committed  must  be 
stated  in  a  conviction ;  the  allegation  of  his  being  a  British  subject  was,  tliere- 
f<»e,  essential  to  the  description  of  the  offence,  and  that  must  be  correctly 
staled,  notwithstanding  the  general  form  given  by  the  3  6.  4,  c.  110.  The  pri- 
soner must,  therefore,  be  discliaiged.  Prisoner  discharged,  (a) 

a)  Bayley,  J.,  had  left  the  court. 
In  the  Matter  of  STEAVENSON  and  Others. 

The  annual  indemnity  act  is  prospective  as  well  as  retrospective,  and  extends  to  those  who  may 
be  in  defkult  during  the  time  for  which  it  is  made,  and  is  not  limited  to  those  who  had  incur- 
red penalties  or  diubiUties  before  it  passed. 

Scarlett  moved  for  a  quo  warranto  information  against  the  mayor  and  four 
bailiffs  of  Berwick.  These  officers  were  elected  on  the  29th  of  September  in 
*351  ^^  ^^  *year ;  and  were  on  the  same  day  sworn  and  admitted  into  their 
-^  respective  offices.  They  all  neglected  to  receive  the  sacrament,  and  take 
the  oath  of  allegiance,  &c.,  within  six  months,  as  required  by  the  25  Car.  2,  c.  21; 
16  6.  2,  c.  30 ;  1  6.  1,  st.  2,  c.  13,  and  9  G.  2,  c.  26.  It  will  be  urged  that 
they  are  protected  by  the  last  annual  indemnity  act.  (a)    But  that  act  passed  on 

(ft)  The  4  G.  4,  c.  1,  intituled  "  An  act  to  indemnify  such  persons  in  the  United  Kingdom  as 
hsTe  omitted  to  quaUfy  themselves  for  offices,  employments,  and  for  extending  the  time  limited 
for  those  purposes  respectively  until  the  25th  day  of  March,  1824."   The  preamble  recites  that 
divers  persons  required  to  take  certain  oaths,  and  do  certain  other  acts  by  certain  statutes 
therein  recited,  have,  "  tlut>ugh  ignorance  of  the  law,  absence,  or  some  unavoidable  accident, 
omitted  to  take  and  subscribe  the  said  oaths,  dtc,  within  such  time  and  in  such  manner  as  in 
■ad  bv  the  said  acts  respectively,  or  by  any  other  act  of  parliament  in  that  behalf  made,  is  re- 
quirea,  whereby  the^  have  incurred,  or  may  be  in  danger  of  incurring,  divers  penalties  and  dis- 
abilities;*' and  then  it  {iroceeds  to  enact,  "  that  all  and  every  person  and  persons  who,  at  or 
before  the  passing  of  this  act,  hath  or  shsll  have  omitted  to  take  and  subscribe  the  said  oaths, 
&C.,  within  such  time,  and  in  such  manner  as  in  and  bv  the  said  acts  or  any  of  them,  or  by  any 
other  act  of  parliament  in  that  behalf  made,  is  required,  and  who,  after  accepting  any  such  of- 
fice, &,c.,  before  the  passins  of  this  act,  hath  or  have  taken  and  subscribed  the  said  oaths,  6lc., 
or  who  on  or  before  the  25th  day  of  March,  1824,  shall  take  and  subscribe  the  said  oaths,  &>c., 
shall  be  and  are  hereby  indemnified,  freed,  and  dischorced  from  and  against  all  penalties  and 
disAbilities  incurred,  or  to  be  incurred,  for  or  by  reason  oT  any  neglect  or  omission,  previous  to 
the-  pissing  of  this  act,  ot  taking  or  subscribing  the  said  oaths  or  assurance,  or  receiving  the  sacra- 
nie  at,  or  making  or  subscribing  the  said  declaration,  or  taking  or  subscribinff  the  said  oath  accord- 
ing- to  the  above  mentioned  acta  or  any  of  them,  or  any  other  act  or  acts ;  and  such  person  or  per- 
sons is  and  are,  and  shall  be  fully  and  actually  recapocitated  and  restored  to  the  same  state  and 
eondition  as  he,  she,  or  they  were  in  before  such  neglect  or  omission,  and  shall  be  deemed  and 
adjudged  to  have  duly  qualined  him,  her,  or  themselves,  according  to  the  above-mentioned  acts 
and  every  of  them ;  and  that  all  elections  of,  and  acts  done  or  to  be  done  by  any  such  person 
ur  pereons,  or  by  authority  derived  from  him,  her  or  them,  are  and  shall  be  of  the  same  force  and 
vahditv,  as  the  same  or  any  of  them  would  have  been,  if  such  person  or  persons  respectively 
h:'.d  taken  the  said  oaths  or  assurance,  and  received  the  sacrament  of  the  Lord's  supper,  and 
mode  and  subscribed  the  said  declarations,  and  taken  and  subscribed  the  said  oath  according  to 
the  directions  of  the  said  acts  and  every  or  any  of  them ;  and  that  the  qualification  of  such  per- 
s-m  or  Dersons  qualifying  themselves  in  manner  and  within  the  time  appointed  b)r  this  act,  snail 
\e  to  all  intents  and  purposes  as  effectual  as  if  such  person  or  persons  nad  respectively  taken  the 
s-iid  oarbs  and  assurance,  and  received  the  sacrament,  and  made  and  subscribed  the  said  declara- 
tioo,  and  taken  and  subscribed  the  said  oath  within  the  time  and  in  tha  manner  appointed  by  the 
■evenl  acts  before  mentioned.'* 
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the  27th  *or  February  last,  and  only  applies  to  those  who  "  at  or  before     p^^A 
the  passing  of  the  act,*'  had  incurred  penalties  or  disabilities.     These     ^ 
persons  being  elected  on  the  29th  of  September,  had  not  incurred  any  penalty 
or  disability  when  the  indemnity  act  passed,  and  cannot  therefore  be  protected 
by  it. 

Campbell  showed  cause  in  the  first  instance.  The  object  of  the  indemnity 
act  was  to  enlarge  the  time  before  allowed  for  receiving  the  sacrament,  taking 
the  oath,  &c.,  required  of  persons  accepting  certain  offices  and  employments. 
The  preamble  of  the  statute  certainly  appears  to  be  limited  to  such  persons  as 
had  made  de&ult  before  the  act  passed,  but  is  capable  of  receiving  a  larger  oon« 
struction.  The  title  is  material,  to  show  a  different  intention  in  the  legislature : 
that  is,  ^  An  act  to  indemnify  such  persons  in  the  United  Kingdom  as  have 
omitted  to  qualify  themselves  for  offices  and  employments,  and  for  extending 
the  time  limited  for  those  purposes  respectively."  The  enacting  part  too  ex« 
tends  to  all  those  who,  at  or  before  the  passing  of  the  act,  have  or  shall  have 
omitted,  &c.  That  certainly  is  future  as  well  as  past,  and  must  extend  to  all 
that  are  in  default  before  the  25th  of  March,  1824. 

*Per  Curiam,     There  may  perhaps  be  some  obscurity  in  the  words    fut^ 
of  this  statute,  but  there  is  none  in  its  title.     It  was  manifestly  the  in-     ^ 
tention  of  the  legislature  to  extend  the  time  for  taking  the  oaths  and  performing 
the  other  acts  required  of  persons  filling  certain  offices ;  and  this  being  a  reme- 
dial statute,  we  should  so  construe  it  as  to  give  full  effect  to  that  intention. 

Rule  refused. 


BALDEY  and  Another  v.  PARKER. 

A.  went  to  the  shop  of  B.  and  Co.,  linen-drapers,  and  contracted  for  the  puvcfaaae  of  various  arti- 
cles, each  of  which  was  under  the  value  ot  lOZ.,  but  the  whole  amounted  to  101.  A  separate 
price  for  each  article  was  agreed  upon:  some  A.  marked  with  a  pencil,  others  were  measured 
m  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks.  He  then  desired  that  an  ac- 
count of  the  whole  might  be  sent  to  his  house,  and  went  away.  A  bill  of  parcels  was  accord- 
ingly sent,  together  with  the  goods,  when  A.  refused  to  accept  them :  J?e2d,  first,  that  this 
Was  all  one  contract,  and  therefore  within  29  Car.  2,  c.  3,  s.  17.  Secondly,  that  there  was  no 
delivery  and  acceptance  of  any  ot  the  goods  so  as  to  take  the  case  out  of  the  operation  of  that 
section. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1822,  the  fol- 
lowing appeared  to  be  the  facts  of  the  case.  The  plaintiffs  are  linen-drapers, 
and  the  defendant  came  to  their  shop  and  bargained  for  various  articles.  A 
separate  price  was  agreed  upon  for  each,  and  no  one  article  was  of  the  value  of 
10/.  Some  were  measured  in  his  presence,  some  he  marked  with  a  pencil 
others  he  assisted  in  cutting  from  a  larger  bulk.  He  then  desired  an  account 
of  the  whole  to  be  sent  to  his  house,  and  went  away.  A  bill  of  parcels  was  ac- 
cordingly made  out  and  sent  by  a  shopman.  The  amount  of  the  goods  was  70/. 
The  defendant  looked  at  the  account,  and  asked  what  discount  would  be  allow- 
ed for  ready  money,  and  was  told  5/.  per  cent.;  he  replied  that  it  was  too  little, 
and  requested  to  see  the  person  of  whom  he  bought  the  *goods,  (Bal-  r^oo 
dey)  as  he  could  bargain  with  him  respecting  the  discount,  and  said  that  ^ 
he  ought  to  be  allowed  20/.  per  cent.  The  goods  were  afterwards  sent  to  the  de- 
fendant's house,  and  he  refused  to  accept  them.  The  lord  chief  justice  thought 
that  this  was  a  contract  for  goods  of  more  than  the  value  of  10/.  within  the  mean- 
ing of  the  seventeenth  section  of  tlie  statute  of  frauds,  and  not  within  any  of  the 
exceptions  there  mentioned,  and  directed  a  nonsuit ;  but  gave  the  plaintiffs  leave 
to  move  to  enter  a  verdict  in  their  favour  for  70/.  A  rule  having  accordingly 
been  obtained  for  that  purpose, 

Scarlett  and  E.  Lawes  now  showed  cause.  It  is  quite  clear  that  this  was  an 
entire  contract  for  the  whole  of  the  goods.  Suppose  after  the  bargain  for  them 
all  was  made,  the  plaintiffs  had  refused  to  let  the  defendant  have  some  one  par- 
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ticular  article,  they  could  not  have  compelled  him  to  take  the  residue ;  or  if  one 
of  the  articles  when  sent  home  differed  from  that  bargained  for,  the  purchaser 
might  have  rejected  the  whole,  for  do  jury  would  ever  have  found  that  there 
were  separate  contracts,  and  have  compelled  hire  to  take  that  part  which  cor- 
responded with  the  order.  Then  as  to  the  supposed  acceptance,  the  plaintiffs 
always  retained  their  lien  for  the  price ;  the  defendant  had  no  right  to  take 
away  the  goods  without  paying  for  them,  nor  could  he  have  maintained  trover 
without  tendering  the  price.  There  was  not  then  any  such  change  of  posses- 
sion as  contemplated  by  the  statute. 

Denman  and  Phtty  contri.  The  plaintiffs  are  entitled  to  a  verdict  on  both 
grounds.  For  there  was  a  separate  and  distinct  bargain  for  each  article ;  and 
*30l  ^^^"  *^^  ^^^  ^ere  not  so,  the  defendant  accepted  the  goods,  so  as  to  take 
^  the  case  out  of  the  statute  of  frauds.  Whether  the  contracts  were  several 
or  not,  cannot  depend  upon  the  time  when  the  various  articles  were  purchased, 
but  upon  what  passed  at  the  making  of  the  bargain.  Now  it  was  distinctly 
proved  that  a  separate  price  was  fixed  upon  each  article,  and  the  purchase  of 
each  was  complete  before  the  parties  went  on  to  bargain  for  any  others.  If 
that  be  not  so,  it  will  be  difficult  to  determine  what  space  of  time  must  elapse 
between  the  purchase  of  any  two  articles,  in  order  to  make  the  contract  sepa- 
rate. In  Emmernon  v.  HeeHs,  2  Taunt.  88,  it  was  held  that  the  purchaser  of 
several  lots  at  au  auction  was  to  be  considered  as  making  a  separate  contract  for 
each  lot.  Had  the  defendant  lefl  the  shop  for  a  few  minutes  between  the  pur- 
chase of  each  article,  that  certainly  would  have  made  them  separate  contracts, 
and  there  does  not  appear  to  be  any  substantial  difference  between  such  a  case 
and  the  present,  l^hen  as  to  the  second  point,  there  was  a  complete  delivery 
and  acceptance  within  the  meaning  of  the  statute.  There  was  a  complete 
change  in  the  state  of  the  property.  The  defendant  assisted  in  measuring  the 
articles,  and  in  severing  them  from  the  bulk ;  the  price  of  each  was  fixed ;  so  that 
nothing  remained  to  be  done  before  they  were  to  be  delivered  to  the  defendant 
The  change  of  property  was  therefore  complete.  Bugg  v.  Mineit^  1 1  East,  210. 
Some  the  defendant  actually  marked  with  a  pencil ;  and  in  Hodgson  v.  Lt  Bret^ 
1  Campb.  233,  that  was  considered  as  an  acceptance.  So  also  was  cutting  off  the 
•401  P^S* '"  pipe8  of  wine.  *  Anderson  v.  Scott,,  1  Campb.  235,  n.  The  policy 
^  of  the  statute  of  frauds  was,  that  a  mere  verbal  agreement  should  not  bind ; 
but  it  does  not  apply  where  any  act  has  been  done  to  show  the  approval  of  the 
contract.  Chaplin  v.  Bogers,  1  East,  1&2  ;  Elmore  v.  Stone^  1  Taunt  458 ; 
Searle  and  Others  v.  Keeves^  2  Esp.  598.  [Holrotd,  J.  Hanson  v.  Armitagey 
5  B.  &  A.  557,  and  Carter  v.  Toussaint^  5  B.  &  A.  855,  are  strong  authorities 
against  you.^  In  the  former,  the  purchaser  had  not  exercised  any  judgment  on 
the  article  ordered,  and  in  the  latter  the  firing  of  the  horse  was  the  act  of  both 
parties,  and  not  done  to  show  an  approval  of  the  contract.  Neither  does  Howe 
V.  Palmer^  3  B.  &  A.  321,  apply,  for  the  goods  were  severed  by  the  vendor 
jlone.  With  respect  to  the  vendor*s  right  of  lien,  that  has  never  been  decided 
to  be  the  criterion  by  which  cases  of  this  nature  are  to  be  judged  of.  Indeed 
lien  imports  that  the  property  has  passed.  [IIolroyd,  J.  If  the  property  has 
passed  subject  to  a  lien,  is  that  a  delivery  and  acceptance  within  the  meaning 
of  the  statute  ?] 

Abbott,  C.  J.  We  have  given  our  opinion  upon  more  than  one  occasion, 
that  the  29  Car.  2,  c.  3  is  a  highly  beneficial  and  remedial  statute.  We  are 
therefore  bound  so  to  constnie  it  as  to  further  the  object  and  intention  of  the 
legislature,  which  was  the  prevention  of  fraud.  It  appeared  from  the  facts  of 
this  case,  that  the  defendant  went  into  the  plaintiflfs'  shop  and  bargained  for 
various  articles.  Some  were  severed  from  a  larger  bulk,  and  some  he  marked 
in  order  to  satisfy  himself  that  the  same  were  afterwards  sent  home  to  him. 
*4l1  "^^^  *firat  question  is,  whether  this  was  one  entire  contract  for  the  sale 
-I     of  all  the  goods.     By  holding  that  it  was  not,  wo  should  entirely  defeat 
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the  object  of  the  statute.  For  then  persons  intending  to  buy  many  articles  at 
one  time,  amounting  in  the  whole  to  a  large  price,  might  withdraw  the  case 
from  the  operation  of  the  statute  by  making  a  separate  bargain  for  each  article. 
Looking  at  the  whole  transaction,  I  am  of  opinion  that  the  parties  roust  be  con- 
sidered to  have  made  one  entire  contract  for  the  whole  of  the  articles.  The 
plaintiffs  cannot  maintain  this  action  unless  they  can  show  that  the  case  is 
within  the  exception  of  the  29  Car.  2,  c.  3,  s.  17.  Now  the  words  of  that 
exception  are  peculiar,  '*  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same.'*  It  would  be  difficult  to  find  words  more  dis- 
tinctly denoting  an  actual  transfer  of  the  article  from  the  seller,  and  an  actual 
taking  possession  of  it  by  the  buyer.  If  we  held  that  such  a  transfer  and  ac- 
ceptance were  complete  in  this  case,  it  would  seem  to  follow  as  a  necessary 
consequence  tliat  the  vendee  might  maintain  trover  without  paying  for  the  goods, 
and  leave  the  vendor  to  this  action  for  the  price.  Such  a  doctrine  would  be 
highly  injurious  to  trade,  and  it  is  satisfactory  to  find  that  the  law  warrants  us 
in  saying  that  this  transaction  had  no  such  effect. 

Baylby,  J.  The  buyer  cannot  be  considered  to  have  actually  received  the 
poods,  when  they  have  remained  from  first  to  last  in  the  possession  of  the  seller. 
The  plaintiffs  are  not  assisted  by  the  exception  in  the  seventeenth  section  of  the 
statute  of  frauds.  Then  the  question  is,  whether  there  was  a  separate  contract 
for  each  article.  The  29  Car.  2,  c.  3,  was  passed  to  guard  *against  r*Ao 
frauds  and  perjuries ;  and  it  must  be  collected  from  the  seventeenth  ^ 
section,  that  the  legislature  thought  that  a  contract  to  the  extent  of  10/.  might 
be  sufficient  to  induce  the  parties  to  it  to  bring  tainted  evidence  into  court. 
Now  it  is  conceded  here,  that  on  the  same  day,  and  indeed  at  the  same  meet- 
ing, the  defendant  contracted  with  the  plaintiffs  for  the  purchase  of  goods  to  a 
much  greater  amount  than  10/.  Had  ihe  entire  value  been  set  upon  the  whole 
goods  together,  there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  10/.  within  the  seventeenth  section  of  the  statute ;  and  I  think 
that  the  circumstance  of  a  separate  price  being  fixed  upon  each  article  makes 
no  such  difference  as  will  take  the  case  out  of  the  operation  of  that  law.  It 
has  been  asked,  what  interval  of  time  must  elapse  between  the  purchase  of  dif- 
ferent articles  in  order  to  make  the  contract  separate,  and  the  case  has  been  put 
of  a  purchaser  leaving  a  shop  after  making  one  purchase  and  returning  after  an 
interval  of  five  or  ten  minutes,  and  making  another.  If  the  return  to  the  shop 
were  soon  enough  to  warrant  a  supposition  that  the  whole  was  intended  to  be 
one  transaction,  I  should  hold  it  one  entire  contract  within  the  meaning  of  the 
statute.     I  am  therefore  of  opinion  that  this  rule  must  be  discharged. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  intention  of  the  statute  was 
that  certain  requisites  should  be  observed  in  all  contracts  for  the  sale  of  goods 
for  the  price  of  10/.  and  upwards.  This  was  all  one  transaction,  though  com- 
posed of  different  parts.  At  first  it  appears  to  have  been  a  contract  for  goods 
of  less  value  than  10/.,  but  in  the  course  of  tlie  dealing  it  grew  to  a  contract  for 
a  much  larger  amount.  At  last  therefore  it  was  one  ^entire  contract  p« .» 
within  the  meaning  and  mischief  of  the  statute  of  frauds,  it  being  the  in-  ^ 
tention  of  that  statute  that  where  the  contract,  either  at  the  commencement  or 
at  the  conclusion,  amounted  to  or  exceeded  the  value  of  10/.  it  should  not  bind 
unless  the  requisites  there  mentioned  were  complied  with.  The  danger  of  false 
testimony  is  quite  as  great  where  the  bargain  is  ultimately  of  the  value  of  10/. 
as  if  it  had  been  originally  of  that  amount.  It  must  therefore  be  considered 
as  one  contract  within  the  meaning  of  the  act.  With  respect  to  the  exception 
in  the  seventeenth  section,  it  may  perhaps  have  been  the  intention  of  the  legis- 
lature, to  guard  against  mistake,  where  the  parties  mean  honesdy  as  well  as 
against  wilful  fraud  ;  and  the  things  required  to  be  done  will  have  the  eflect  of 
answering  both  those  ends.  The  words  are,  **  except  the  buyer  shall  accept 
pat t  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
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earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the  parlies  to  be 
ehaiged  by  snch  contract,  or  their  agents  thereunto  lawfully  authorized.*'  Each 
of  those  particulars  either  shows  the  bargain  to  be  complete,  or  still  further, 
that  it  has  been  actually  in  part  performed.  The  change  of  possession  does 
not  in  ordinary  cases  take  place  until  the  completion  of  the  bargain :  part  pay- 
ment also  shows  the  completion  of  it ;  and  in  like  manner  a  note  or  memoran- 
dum in  writing  signed  by  the  parties  plainly  proves  that  they  understood  the 
terms  upon  which  they  were  dealing,  and  meant  finally  to  bind  themselves  by 
the  contract  therein  stated.  In  the  present  case  there  is  nothing  to  show  that 
*ii*l  ^^^^  further  arrangement  might  not  remain  unsettled  after  the  price  'for 
-^  each  article  had  been  agreed  upon.  There  was  neither  note  nor  memo- 
randum in  writing ;  no  part  of  the  price  was  paid,  nor  w^  there  any  such 
change  of  possession  as  that  contemplated  by  the  statute.  Upon  a  sale  of  spe- 
cific goods  for  a  specific  price,  by  parting  with  the  possession  the  seller  parts 
with  his  lien.  The  statute  contemplates  such  a  parting  with  the  possession  ; 
and  therefore  as  long  as  the  seller  preserves  his  control  over  the  goods,  so  as 
to  retain  his  lien,  he  prevents  the  vendee  from  accepting  and  receiving  them  as 
his  own,  within  the  meaning  of  the  statute. 

Best,  J.  It  was  formerly  considered  that  a  delivery  of  the  goods  by  the 
seller  was  sufficient  to  take  a  case  out  of  the  seventeenth  section  of  the  statute 
of  frauds  ;*  but  it  is  now  clearly  settled,  that  there  must  be  an  acceptance  by  the 
buyer,  as  well  as  a  delivery  by  the  seller.  The  statute  enacts,  that  where  the 
bargain  is  for  something  to  the  value  of  10/.  it  shall  not  bind,  unless  something ' 
unequivocal  has  been  done  to  show  that  the  contract  is  complete.  Nothing  of 
that  kind  having  been  done  in  this  case,  if  the  dealing  is  to  be  considered  as 
one  entire  transaction,  it  is  clear  that  the  plaintiffs  cannot  recover :  whatever 
this  might  have  been  at  the  beginning,  it  was  clearly  at  the  close  one  bargain 
for  the  whole  of  the  articles.  The  account  was  all  made  out  together,  and  the 
conversation  about  discount  was  with  reference  to  the  whole  account.  It  is 
therefore  very  distinguishable  from  Emmeraon  v.  Httlis^  where  a  complete  bar- 
gain was  made  as  to  each  article,  as  soon  as  the  auctioneer  had  signed  his 
name  to  it 

Rule  discharged. 

45*]  •WHITELEGG  v.  RICHARDS.(a) 

Declaration  stated  that  the  defendant,  being  the  clerk  oi  the  court  for  thfe  relief  of  insolvent 
deblon,  wronefully  and  maliciously  intending  to  injure  the  plaintiff,  and  to  cauae  one  S.  C, 
in  custody  at  the  suit  of  the  plaintiff,  to  be  discharged  out  of  custody  without  paying  plaintiff 
his  damages  and  costs,  wrongfully  and  unlawfully  issued  an  order,  purporting  to  be  an  order 
from  that  court,  and  purporting  that  the  prisoner  should  be  discharged  from  custody :  whereas 
in  truth  and  in  &ct,  the  Court  did  not  pronounce  any  such  order,  nor  give  any  authority  to  the 
defendant  to  iseue  the  same,  by  reason  whereof  the  prisoner  was  discharged  from  custody : 
HeU,  upon  error,  brought  upon  a  judgment  of  C.  P.,  given  for  defendant  upon  demurrer  to 
the  dechiration,  that  it  was  not  necessary  to  aver  that  the  order  had  been  set  aside  by  the 
Court ;  (or  the  order  was  to  be  considered  the  act  of  the  ofHcer,  and  not  of  the  Court. 

This  was  a  writ  of  error,  upon  a  judgment  given  in  the  Court  of  Common 
Pleas,  on  demurrer  to  a  declaration.  The  substance  of  the  pleadings  is  stated 
in  the  judgment  delivered  by  the  Court.     The  case  was  now  argued  by 

CixmpbtU^  for  the  plaintiff  in  error.  The  substance  of  the  complaint  in  the 
declaration  is,  that  the  defendant  being  an  officer  of  the  court  for  the  relief  of 
insolvent  debtors,  and  maliciously  intending  to  cause  the  debtor  detained  in  cus- 
tody at  the  suit  of  the  plaintiff  to  be  discharged,  issued  an  order  for  his  dis- 
charge, whereby  the  plaintiff  lost  all  means  of  recovering  his  debt.  The  issu- 
ing of  that  order  was  a  wrongful  act  by  the  defendant,  and  the  plaintiff  has 
sustained  a  temporal  damage  by  losing  the  body  of  his  debtor,  which,  accord- 
Co)  See  the  first  count  of  the  declaration  set  out  at  length  in  3  Brod.  9c  Bing.  188. 
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ing  to  BuLLER,  J.,  he  had  a  right  to  keep  every  hour  till  the  debt  is  paid. 
Plank  V.  ^ndenon^  5  Term  Rep.  37,     In  Com.  Dig.  tit.  Return  upon  the  Case 
for  Deceit^  (A  6,)  it  is  laid  down,  '*  that  auch  action  will  lie  if  an  officer,  being 
intrusted  by  the  law,  act  decqftive  in  his  office ;"  or,  if  the  escheator  return  a 
writ  directed  to  him.  without  ^making  an  inquest,  though  he  be  an  offi-     r^Ma 
cer  of  record.     '*  So,  if  the  under  escheator  make  a  return  different     ^ 
from  the  office  found  by  the  escheator.'*     And  in  tit  Jictionupon  the  Case  for 
Misfeasance^  (A  1,)  it  is  laid  down,  "  that  an  action  upon  the  case  lies  agamst 
an  officer  for  a  misfeasance,  as  if  an  officer  misdemean  himself  by  any  falsity.*' 
'*  So,  if  a  prothonotary  of  G.  B.  award  a  supersedeas  irregularly  to  process, 
upon  which  A.  is  arrested  at  the  suit  of  anoUier."     And  Lutwych,  96,  is  re- 
ferred to.     That  was  an  action  by  Sir  Edward  Smithy  Bart.^  v.  Winford^  the 
y>rothonotary,  for  issuing  a  writ  of  supersedeas,  in  consequence  of  which  one 
£.  A.,  whom  the  plaintiff  had  caused  to  be  arrested,  was  discharged,  without 
bail,  or  any  appearance  being  entered  with  the  filazcr.     The  declaration  in  the 
present  case  follows  precisely  the  precedent  to  be  found  in  Lutwych.     The 
declaration  there  did  not  contain  any  averment  that  the  supersedeas  was  set 
aside  for  irregularity.     It  is  true,  that  in  that  case  the  plaintiff  was  nonsuited, 
for  not  entering  the  issue  in  due  time  ;  and,  therefore,  the  question,  whether  the 
action  was  maintainable,  could  not  have  arisen,  either  upon  motion  in  arrest  of 
judgment  or  in  error.     Lord  Chief  Baron  Coxyns,  however,  lays  down  the 
proposition  broadly,  that  the  action  is  maintainable.     In  Herbert  v.  Paget,  I 
Levinz,  64,  it  was  held,  by  two  judges,  that  the  action  lies  against  the  custos 
brevium,  who  keeps  the  records  in  his  office  so  negligently,  that  they  are  altered, 
though  they  do  not  appear  to  be  so  by  his  consent;  and  attorneys  have  always 
recourse  to  the  records  there.     And  this  opinion  of  tiie  two  judges  is  referred 
to  with  *approbation  by  Lord  Chief  Baron  CowNsr^n  his  Digest,  tit.     r*Afy 
•Action  upon  the  Casejfor  Negligence^  (A  2 ;)  and  in  the  same  title  he     *- 
lays  it  down  in  the  words  used  by  Lord  Holt,  in  Ashby  v.  White^  Salk.  18, 
Uiat  in  every  case  where  an  officer  is  intrusted  by  the  common  law  or  by  sta- 
tute, an  action  lies  against  him  for  a  neglect  of  the  duty  of  his  office.   In  Doug' 
las  V.  Fallop,  2  Burr.  722,  Lord  Mansfield  intimates  an  opinion,  that  an  action 
on  the  case  would  lie  against  the  chief  clerk  of  this  court  for  not  entering  a 
judgment,  after  he  had  received  his  fees  for  so  doing,  by  a  purchaser  who 
should  have  become  liable  to  it,  and  had  searched  the  roll  without  finding  it 
entered  up.     The  material  distinction  in  such  cases  is  between  ministerial  and 
judicial  offices.     In  Schinotti  v.  Bumsted,  6  T.  R.  646,  an  action  was  held  to 
be  maintainable  against  the  commissioners  of  the  lottery  for  withholding  a  price 
against  the  person  entitled  to  receive  it ;  and  in  that  case  malice  was  not  alleged. 
In  Harman  v.  Tappenden^  I  East,  561,  it  was  held,  that  an  action  would  not 
lie  against  individuals  for  acts  erroneously  done  by  them  in  a  corporate  capacity, 
from  which  detriment  happened  to  the  plaintiff;  but  Lawrence,  J.,  there  inti- 
mated au  opinion  that  the  action  might  have  been  maintained  if  it  had  been 
proved  that  the  defendants,  intending  to  injure  the  plaintiff,  had  wilfully  and 
maliciously  done  the  act  complained  of.     Drewe  v.  Coulfon,  1  East,  563,  and 
Milward  v.  Sergeant^  lb.  567,  are  authorities  to  show  that  an  allegation  that 
the  defendant,  **  knowing,  ^.,  and  wrongfully  intending  to  injure  the  plain- 
tiff," amounts  to  an  allegation  of  malice.     But,  in  the  present  case  malice  is 
expressly  alleged. 

''It  was  contended  in  the  court  below,  that  the  plaintiff  had  sustained  r^jQ 
no  damage,  inasmuch  as  ho  could  have  no  interest  in  his  debtor's  deten-  ^ 
tion,  when,  in  pursuance  of  the  act,  he  had  assigned  all  his  present  and  future 
effects  to  his  creditors.  The  imprisonment  of  the  debtor  is  considered  in  law 
as  a  satisfaction  to  the  creditor.  The  debtor  still  remained  in  custody  in  exe- 
cution at  the  suit  of  the  plaintiff.  For  the  1  G.  4,  c.  119,  s.  18,  enacts,  *'  that 
in  the  cases  therein  mentioned,  the  debtor  b  not  to  be  discharged  until  he  shall 
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hare  been  in  custody  at  the  suit  of  the  creditor,  for  any  period  not  exceeding 
two  years."  Under  this  section  the  Court  ordered  the  debtor  to  be  confined 
two  years.  This  objection  does  not  apply  to  the  last  count,  (a)  The  proceed- 
ing in  the  insolvent  debtor's  court  are  not  there  mentioned.  Besides,  an  ac- 
tion will  lie  against  a  sheriff,  for  the  escape  of  a  person  arrested  upon  an  ex- 
communicato capiendo  issued  in  a  suit  for  non-payment  of  tithes.  Slipper  v. 
Mason^  2  Ld.  Raym.  788 ;  or  of  a  person  in  custody  upon  a  capias  utlagatum 
afier  outlawry  upon  mesne  process,  Cooke  v.  Champneys^  2  Str.  900 ;  or 
^491  *^^  ^^^  committed  by  commissioners  of  bankrupt  for  refusing  to  answer 
-^  interrogatories.  Bonus  ▼.  Carey^  Moore,  834  ;  1  RoUe's  Rep.  47 ;  2 
Balstr.  230.  In  all  these  cases  the  party  was  in  custody  for  the  contempt,  yet 
the  action  was  held  to  be  maintainable  by  the  plaintiffs  in  the  original  suits. 

The  court  below  pronounced  judgment  in  favour  of  the  defendanu  on  the 
ground  that  the  order  mentioned  in  the  declaration  was  to  be  considered  the  act 
of  the  courL  It  is,  however*  expressly  averred,  not  only  that  the  defendant 
made  the  order  without  any  authority  from  the  ccnirt ;  but  that,  in  truth  and  in 
fact,  the  court  did  not  at  any  time  pronounce  any  such  order.  The  word 
'*  order*'  means  only  a  paper  in  the  form  of  an  order.  It  is  not  an  act  of  the 
court ;  it  is  delivered  out  by  the  officer.  In  actions,  indeed,  between  third  per- 
sons, the  order,  signed  by  the  proper  officer  of  the  court,  may  be  prim4  facie 
evidence  of  an  act  done  by  the  court ;  yet,  in  an  action  against  the  officer  him- 
self for  wrongfully  making  such  an  order,  it  cannot  be  competent  to  him  who 
has  wrongfully  made  the  order  to  say  that  it  is  the  order  of  the  court.  It  might 
have  been  contended,  if  the  case  had  gone  to  trial,  that  the  only  admissible  evi- 
dence to  show  that  the  order  was  not  the  order  of  the  court,  was  the  rule  to  set 
it  aside,  but  non  constat  that  such  a  rule  might  not  have  been  produced  if  the 
case  had  gone  to  trial.  It  cannot  be  necessary  to  set  out  the  evidence  in  the 
declaration.  Besides,  suppose  the  order  to  have  been  issued  the  last  day  of 
the  five  years  for  which  the  court  was  established  by  the  act  of  parliament,  no 
«.^-|  application  in  that  case  could  have  been  made  *to  set  it  aside ;  yet  surely 
-*  an  action  for  maliciously  issuing  it  would  have  been  maintainable.  An 
action  will  lie  for  maliciously  suing  out  a  writ,  although  the  writ  be  not  set 
aside;  yet  the  writ  itself,  in  that  case,  will  be  a  justification  to  the  jailer  for 
detaining  die  party  in  custody ;  &  fortiori,  an  action  for  maliciously  issuing  such 
writ  will  lie  against  an  officer  of  the  court,  whose  peculiar  duty  it  is  not  to 
abuse  its  process. 

Talfourd^  contrii.  The  general  principle  may  be  conceded,  that  an  action  is 
maintainable  against  an  officer  of  a  court,  for  maliciously  issuing,  without 
authority,  a  paper  purporting  to  be  an  order  of  the  court.  It  may  also  be  con- 
ceded, that  a  sufficient  damage  is  alleged  (especially  in  the  last  count)  to  main- 
tain the  action.  But  the  judgment  of  the  court  below  may  be  supported,  upon 
the  ground  that  the  order,  upon  the  face  of.  the  declaration  must  be  considered 
the  act  of  the  court.  It  is  alleged  that  the  defendant  was  a  clerk  and  an  officer 
of  the  court;  and  that  it  was  his  dniy,  as  such  officer,  to  issue  an  order  of  that 
court,  ordering  that  the  prisoner  should  be  discharged.  The  moment  such  or- 
der was  signed  and  issued  by  him,  it  became  the  act  of  the  court,  and  it  would 
continue  the  act  of  the  court  until  set  aside;  and  the  1  G.  4,  c.  119,  s.  21, 
expressly  directs  that  the  court  shall  order  that  the  prisoner  be  discharged. 

(o)  That  ooant  charged  that  the  defendant  was  a  clerk  of  the  court.  &Cm  &nd  that  S.  C.  was  in 
costodv  of  the  keeper  of  Lancaster  jail,  for  certain  damages,  to  wit,  &c.,  yet  defendant  so  being 
•odi  clerk,  well  knowing  the  premises,  but  not  regarding  the  duty  of  his  office  as  such  clerk. 
and  WTonefulljr  and  maliciously  contriving  and  intending  to  injure  tne  plaintiff  in  this  behalf,  ana 
to  cause  the  said  S.  C.  forthwith  to  be  discharged  from  custody,  and  to  deprive  the  plaintiff  of 
the  means  of  recorehng  his  said  last-mentioned  damages,  without  any  authority  fW)m  the  court 
wrongfully  made  out  and  isniued  an  order,  purporting  to  be  an  order  from  the  said  court,  ^c, 
and  parporiing  that  the  said  court  did  order  that  the  prisoner  be  discharged  from  custody  as  to 
the  piaintifT,  whereas  in  truth  the  court  did  not  pronounce  any  such  order,  or  give  any  authority 
to  the  defiiodant  to  make  out  or  write  the  same,  by  means  whereof,  &c. 
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The  declaration,  therefore,  in  this  case,  ou^ht  to  have  contained  an  averment 
that  the  order  was  set  aside.  The  case  in  Lutwych  is  no  authority,  inasmucli 
as  the  judgment  was  given  for  the  defendant.  The  present  declaration  puts  the 
intention  of  the  judges,  in  pronouncing  the  order,  as  a  question  for  the  jury,  and 
*sets  up  that  supposed  intention  against  the  order  which  is  the  act  of  the  r-^.. 
court.  Cut.  adv.  vult.     *- 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  before  us  in  the  course  of  the  present  term.  It  is  a 
writ  of  error  brought  on  a  judgment  given  in  the  Court  of  Common  Pleas  in 
an  action  on  the  case.  The  judgment  of  that  court  was  in  favour  of  the  de- 
fendant in  the  action,  and  the  plaiutifT  below  is  also  the  plaintiff  in  error.  The 
declaration  alleges  in  substiince,  that  the  defendant  was  the  clerk  of  the  court 
for  the  relief  of  insolvent  debtors ;  and  that  being  such  clerk,  and  wrongfully 
and  maliciously  intending  to  injure  the  plaintiff,  and  to  cause  oneChorlton,  who 
was  in  custody  at  the  suit  of  the  plaintiff,  to  be  forthwith  discharged  out  of 
custody  without  paying  the  plaintiff  his  damages  and  costs,  and  to  deprive  the 
plaintiff  of  the  means  of  recovering  the  same,  wrongfully  and  unlawfully  wrote, 
made  out,  and  issued  an  order,  purporting  to  be  an  order  from  the  court  for  the 
relief  of  insolvent  debtors,  entitled,  **  In  the  matter  of  the  petition  of  Strettell 
Chorlton,"  and  directed  to  the  jailer  of  Lancaster,  and  purporting  thereby  that 
the  said  court  did  order  that  the  prisoner  should  be  discharged  from  custody,  as 
to  the  plaintiff,  at  whose  suit  he  was  detained ;  whereas  in  tnith,  and  in  fact,  the 
said  court  did  not  pronounce  any  such  order,  nor  give  any  authority  to  the  de- 
fendant to  write,  make  out,  or  issue  the  same.  By  means  whereof,  the  said 
order  being  exhibited  to  the  jailer,  Chorlton  was  discharged  from  custody  agamst 
the  will  of  the  plaintiff,  the  debt  and  damages  being  *unsatisfied,  by  p..^ 
means  whereof  the  plaintiff  has  been  gready  injured,  and  lost  all  means  *- 
of  enforcing  payment  from  Chorlton.  This  may  be  taken  as  the  substance  of 
all  the  counts  of  the  declaration ;  but  it  further  appears  by  some  of  them,  with 
more  or  less  particularity,  that  Chorlton  had  been  brought  up  before  the  justices 
at  the  Quarter  Sessions  at  Lancaster,  and  had  been  by  them  adjudged  to  remain 
in  actual  custody  for  two  years  at  the  suit  of  the  plaintiff,  before  he  should  be 
discharged  from  custody  by  virtue  of  the  act. 

On  the  argument  before  us,  some  authorities  were  quoted  to  show,  that  an 
action  upon  the  case  may  be  maintained  against  an  officer  of  a  court  for  a  falsity 
or  misconduct  in  his  office,  whereby  a  party  sustains  a  special  damage ;  and 
that,  in  this  case,  a  damage  was  plainly  shown  by  the  loss  of  the  means  of  en- 
forcing payment  from  the  debtor,  as  in  actions  against  sheriffs  or  jailers  for  an 
escape. 

It  is  not  necessary  to  repeat  the  authorities  quoted.  The  general  principle 
was  not  controverted.  But  on  the  part  of  the  defendant,  it  was  insisted  that 
the  order  mentioned  in  the  declaration  must,  upon  this  declaration,  be  under- 
stood to  be  the  act  of  the  court,  although  the  writing  might  not  be  conformable 
to  the  words  pronounced  by  the  court ;  that  the  order,  therefore,  would  be  in 
force  until  it  should  be  set  aside  by  the  court ;  and,  consequently,  that  the  action 
could  not  be  maintained  without  an  averment  that  it  had  been  in  fact  set  aside. 

It  is  not  necessary  to  consider  whether  this  consequence  would  follow  legi- 
timately from  the  premises,  supposing  the  premises  to  be  correct,  because  we 
are  all  of  opinion  that  the  premises  are  incorrect ;  and  we  think  that,  upon  this 
declaration,  the  instrument  in  ^question  must  be  understood  and  taken  r^K<\ 
not  to  be  the  act  or  order  of  the  court.  The  intention  of  the  defendant  ^ 
in  writing,  making  out,  and  issuing  this  instrument,  is  charged  to  have  been 
wrongful  and  malicious.  The  act  of  writing,  making  out,  and  issuing,  is  charged 
to  have  been  wrongful  and  unlawful ;  and  there  is  a  positive  and  formal  aver- 
ment, not  only  that  the  court  did  not  pronounce  any  such  order,  but  also,  that 
the  court  did  not  give  any  authority  to  the  defendant  to  write,  make  out,  or  issue 
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the  flame.  Whether  these  allegations  can  or  cannot  be  proved,  is  quite  a  dis- 
tinct matter,  and  a  matter  with  which  we  have  at  present  no  concern.  It  is 
true  that  the  instrument  is  called  an  order,  purporting  to  be  an  order  of  the 
conrt,  and  purporting  that  the  court  did  order  the  discharge  of  Ghorlton ;  but 
looking  at  the  whole  declaration,  and  adverting  to  the  other  allegations  that  have 
been  noticed,  we  think  the  word  "order,*'  as  here  used,  must  be  understood  to 
denote  the  form  only  of  the  instrument.  Thus,  the  statute  against  forgery,  45 
G.  3,  c.  89,  mentions  the  forging  of  any  will,  testament,  bond,  warrant,  or  order, 
for  the  payment  of  money,  bank  note,  bank  bill  of  exchange,  and  many  other 
instruments.  And  the  legislature  must  in  this  statute,  as  in  many  others  that 
have  passed  on  the  same  subject,  be  understood  in  mentioning  these  instruments, 
to  speak  of  them  as  being  such  in  form  only,  for  a  forged  instrument  cannot 
be,  in  fact^  a  testament,  bond,  warrant,  order,  or  bank  note,  and  all  this  is  con- 
formable to  the  common  language  and  understanding  of  mankind.  For  this 
reason  we  are  of  opinion  that  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 


*54]  •The  KING  v.  JOLIFFE. 

A  regular  nsaee  for  twenty  years,  unexplained  and  uncontradicted,  is  sufficient  to  warrant  a 
iury  in  finding  the  existence  of  an  immemorial  custom.  A  custom  for  the  steward  of  a  court- 
leet  to  nominate  certain  persons  to  the  baiiiif,  to  be  sammoned  on  the  jury,  is  a  good  custom. 

Quo  warranto,  calling  upon  the  defendant  to  show  upon  what  authority  he 
claimed  to  exercise  the  office  of  mayor  of  the  borough  of  Petersfield.  Plea, 
that  Petersfield  is  an  ancient  borough ;  and  that  from  time  immemorial,  there 
hath  been  a  conrt-leet  or  view  of  frankpledge  holden  in  and  for  the  borough,  on, 
&c.;  and  that  the  jury  sworn  and  serving  at  that  court,  have  presented  a  fit  per- 
son to  be  mayor  of  the  borough  for  one  whole  year ;  and  that  the  person  so 
presented,  hath  always  been  sworn  in  at  that  court  before  the  steward,  and  be- 
ing so  presented  and  sworn,  hath  executed  the  office  of  mayor  for  one  year; 
that,  at  the  court-leet  duly  holden  on,  &c.,  certain  persons,  (naming  them,) 
eood  and  lawful  men,  &c.,  were  then  and  there  duly  sworn,  as  and  for  the  jury, 
ihen  and  there  to  serve  as  the  jury,  and  did  serve  as  the  jury  at  the  said  court ; 
and  being  so  sworn,  and  so  serving,  presented  defendant  to  be  mayor ;  and  that 
he  being  so  presented,  was  duly  sworn  before  the  steward,  and  by  virtue  of  the 
premises  claimed  to  be  mayor.  To  this  plea  there  were  eighteen  replications, 
irat  the  eighth  only  was  material,  viz.,  that  the  court-leet  of  the  said  borough 
have  immemorially  presented  a  fit  person  to  be  bailiff,  who  is  always  attendant 
upon  the  court.  That,  at  the  court  mentioned  in  the  plea,  the  steward  nominated 
the  fourteen  persons  mentioned  in  the  plea,  who  served  on  the  jury,  and  is- 
sued his  precept  to  the  bailiff  to  summon  those  persons ;  and  that  the  bailiff 
♦551  ^  accordingly  summon  them :  *whereas,  by  the  law  of  the  land,  the 
-•  steward  should  have  issued  his  precept  to  the  bailiff  to  summon  a  jury, 
and  the  particular  persons  should  have  been  selected  by  the  bailiff.  Rejoinder, 
that  from  time  immemorial  the  steward  has  been  used  to  nominate  the  jurors. 
Issue  thereon.  At  the  trial  before  Burrouoh,  J.,  at  the  last  Summer  assizes 
for  the  county  of  Hampshire,  the  defendant  proved,  that  for  more  than  twenty 
years  the  precept  to  the  bailiff  had  always  contained  a  list  of  persons  whom 
the  steward  directed  him  to  summon  as  jurors.  No  evidence  was  given  for  the 
crown  to  show  that  any  other  practice  had  ever  prevailed  in  the  borough.  The 
learned  judge  told  the  jury,  that  slight  evidence,  if  uncontradicted,  became  co- 
gent proof;  and  they  found  a  verdict  for  the  defendant.  In  Michaelmas  term, 
Pttt,  Serjt.,  obtained  a  nile  nisi  for  a  new  trial,  on  the  ground  that  there  was 
not  sufficient  evidence  to  warrant  the  finding  of  the  jury ;  or  to  enter  judgment 
for  the  crown,  nan  obntante  veredicto^  on  the  ground  that  the  custom  set  out  in 
the  rejoinder  was  bad  in  law. 
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Scarlett,  ^dam,  C,  F.  HUliatna,  and  Mtreweather,  tEihowcd  cause.  The 
evidence  was  quite  sufficient  to  warrant  the  finding  of  the  jury.  The  commence- 
ment of  the  practice  was  not  shown ;  and  tfierefore,  in  the  absence  of  any 
proof  to  the  contrary,  it  must  be  presumed  that  the  custom,  which  had  existed 
for  more  than  twenty  years,  had  existed  from  time  immemorial.  Indeed,  all  the 
evidence  being  for  the  defendant,  a  verdict  for  the  crown  must  have  been  wrong. 
As  to  the  second  point,  it  is  only  necessary  to  advert  to  the  nature  of  the  court 
leet,  in  order  lo  show  that  there  is  no  ground  for  this  application.  The  court 
leet  is  derived  from  the  ^sheriff's  toum,  and  its  jurisdiction  is  the  same,  p^.^ 
Com.  Dig.,  Lut  (B.)  In  the  toum  the  sheriff  is  judge,  and  nominates  the  ^ 
jury ;  in  the  leet  the  steward  is  in  the  place  of  the  sheriff;  why  then  should 
he  not  exercise  the  same  power  ?  At  common  law,  all  lesiants  were  bound 
to  attend  the  court  without  summons ;  and  when  they  were  assembled,  the  she- 
riff nominated  a  jury.  If  in  order  to  secure  a  sufficient  attendance,  he  sent  his 
bailiff  to  summon  the  resiants,  there  was  nothing  illegal  in  that ;  and  he  might 
select  the  jury  from  those  summoned.  In  the  leet  the  rules  were  the  same ;  and 
the  steward,  in  case  of  a  deficiency,  might  even  swear  on  the  jury  a  stranger 
happening  to  be  present.  1  Roil.  Abr.,  Court  (Y,)  pi.  1.  Suppose,  instead  of 
desiring  the  bailiff  to  summon  certain  persons,  he  had  ordered  him  to  summon 
all  resiants ;  when  they  came,  the  steward  certainly  would  be  the  proper  per- 
son to  nominate  the  jury.  Indeed  die  law  does  not  recognise  a  sheriff's  bailiff, 
but  considers  all  the  acts  of  the  latter  as  done  by  the  sheriff  himself.  In  many 
instances  besides  the  toum,  the  sheriff  nominates  the  jury  and  presides  as 
judge ;  as  in  writs  of  redisseisin  and  writs  of  inquiry.  In  this  particular  case 
ithe  steward  was  manifestly  more  independent  than  the  bailiff,  for  the  latter  is 
annually  elected  by  the  leet  jury :  it  would  therefore  be  very  singular  if  he  were 
to  be  intrusted  with  the  selection  of  that  jury.  Crane  v.  Holland,  Cro.  Car. 
..  138,  shows,  that  by  custom  the  same  person  may  summon  the  jury  and  act  as 
judge  ;  and  here  such  a  custom  is  found  to  have  existed  from  time  immemorial. 
There  is  not,  therefore,  any  pretence  for  not  entering  judgment  for  the  crown. 
^Pell,  Serjt.,  GaseleCf  CoUnum,  and  Carter,  contri.  It  was  incumbent  p^.^ 
on  the  defendant  at  the  trial  to  prove,  that  a  custom  for  the  steward  to  nomi-  ^ 
uate  the  jury  had  existed  from  time  immemorial.  The  mere  practice  for  twenty 
years  past  was  insufficient  to  raise  such  a  presumption,  or  to  justify  the  opinion 
expressed  by  the  learned  judge,  that  such  evidence  upon  such  an  issue  was  cogent 
proof.  But  whatever  may  be  the  opinion  of  the  Court  upon  that  point,  the 
custom  itself  is  unreasonable  and  bad.  The  1  R.  3,  c.  4  shows  that  the  bailiff 
is  the  proper  officer  to  appoint  the  jury,  for  it  imposes  a  penalty  upon  him  for 
returning  improper  persons.  Now  he  could  have  no  power  over  die  return  if 
merely  a  summoning  officer.  The  1 1  H.  4,  c.  9  does  not  in  terms  apply  to 
courts  leet,  but  it  does  in  principle ;  and  enacts,  that  the  bailiffs  of  franchises 
are  to  return  the  inquest,  without  the  nomination  of  any.  [Holroyd,  J.  That 
act  does  not  take  away  from  any  the  authority  which  they  had  before.]  The 
precedent  given  by  ScROoes,  C.  J.,  for  a  precept  to  the  bailiff  for  assembling 
the  court,  shows  that  the  bailiff  is  the  proper  person  to  select  the  jury. (a) 
[Abbott,  C.  J.  All  your  argument  proceeds  upon  this  ground,  that  because  the 
thing  may  be  done  in  one  way,  it  cannot  be  done  in  any  other.l  If  the  nature 
and  jurisdiction  of  the  court-leet  are  considered,  it  will  be  found  that  the  bailiff 
not  only  mat/,  but  mutt  select  a  jury.  At  common  law  it  had  jurisdiction  over 
all  capital  offences  except  homicide ;  and  although  that  power  has  been  restrain- 
ed by  Mag.  Car.  c.  17.,  and  Weston,  2,  c.  13,  still,  if  the  custom  here  set  up 
he  good  now,  it  must  have  been  good  before  the  ^passing  of  those  sta-  p  ^^g 
tutes.  But  it  cannot  be  reasonable  that  the  judge  of  a  criminal  court  ^ 
having  such  ample  jurisdiction,  should  have  the  power  to  select  the  jury  and 
decide  upon  the  challenges.  [Abbott,  C.  J.  The  leet  jury  is  radier  in  the 
nature  of  a  grand  jury.]     Still  the  argument  applies,  unless  it  be  supposed  that 

(a)  See  Scriven  on  Copyhold  Tenures,  &€.  vol.  ii.  p.  839. 
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in  former  limes  the  grand  and  traTerae  juries  were  returned  by  different  persons. 
There  could  be  no  challenge  to  the  array,  for  that  can  only  be  on  the  ground 
of  unindiflereney  in  the  returning  officer.  Such  is  the  consequence  of  the 
sheriff  being  jndge  in  re-disseisin.  Fits.  Nat.  Brev.  188,  n.  That  the  bailiff 
18  the  proper  officer  also  appears  from  the  prior  of  Montague's  eate,  7  H.  6. 
12  b,  recognised  in  Rollers  Abr.  219,  Y.  pi.  2,  and  Brook's  Abr.,  Leei,  14,  where 
the  charge  against  the  defendant  (a  bailiff)  was,  not  that  by  custom  he  was 
bound  to  return  the  panel,  but  that  he  was  the  proper  common-law  officer  to 
peribrra  that  duty,  and  had  neglected  it;  and  in  Hawk.  P.  C,  B.  2,  e.  10,  s. 
15,  7th  edit,  it  is  said,  that  the  sheriff  may  fine  the  bailiff  for  refusing  to  make 
a  panel,  which  would  be  absurd,  if  the  bailiff  were  not  the  proper  person  to 
execute  that  duty.  The  only  instances  in  which  power  is  given  to  a  judge  to 
interfere  with  the  nomination  of  a  jury,  are  by  3  H.  8,  c.  12,  which  enables 
him  to  re-form  a  panel  in  open  court,  and  1  Eliz.,  c.  17,  s.  10,  which  gives 
power  10  summon  a  second  jury  to  proceed  instantly  in  case  of  improper  con- 
duet  in  the  first.  In  re-disseisin,  which  has  been  mentioned,  the  sheriff  and 
coroner  are  judges,  not  the  sheriff  alone.  Besides,  the  sheriff  is  a  public  officer 
responsible,  to  the  crown ;  whereas  the  steward  is  the  creature  of  the  lord, 
*591     *^^^  >*  entitled  to  all  fines  and  amercements.   In  Wood  v.  Lovatty  6  T. 

^  R.  51 1,  it  was  decided,  that  a  custom  for  the  cx>urt-leet  to  amerce  for  a 
private  inquiry  done  to  the  lord  was  bad,  for  that  would  make  him  judge  in  his 
own  case.  Here,  the  steward  presides  in  the  place  of  the  lord ;  and  if  he  could 
select  the  jury  who  are  to  make  presentments  and  impose  amercements,  the 
lord,  being  entitled  to  them,  would  virtually  be  judge  in  his  own  case.  A  cus- 
tom producing  that  effect  is  therefore  unreasonable  and  void. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  There 
is  not  any  ground  for  a  new  trial.  Upon  the  evidence  given,  uncontradicted, 
and  unexplained,  I  think  the  learned  judge  did  right  in  telling  the  jury  that  it 
was  cogent  evidence,  upon  which  they  might  find  the  issue  in  the  affirmative. 
If  his  expression  had  gone  even  beyond  that,  and  had  recommended  them  to 
find  such  a  verdict,  I  should  have  thought  that  the  recommendation  was  fit  and 
proper.  A  regular  usage  for  twenty  years,  not  explained  or  contradicted,  is 
thai  upon  which  many  private  and  public  rights  are  held,  there  being  nothing 
in  the  usage  to  contravene  the  public  policy.  Taking,  therefore,  the  issue  to 
be  properly  found,  we  must  consider  that  by  the  immemorial  custom  of  this 
eourt-leet  the  steward  has  been  in  the  habit  of  pointing  out  to  the  bailiff  the 
persons  who  are  lo  be  summoned  on  the  jury.  If  that  custom  be  against  any 
known  rule  or  principle  of  law,  it  cannot  stand,  however  great  its  antiquity  may 
be.  But  I  am  of  opinion  that  it  is  not ;  and  I  adopt  in  a  great  degree  what  has 
*A01     ^^^^^  *^^  respecting  the  ancient  *constitution  and  practice  of  the  toum 

•^  and  leet.  All  resiants  were  bound  to  attend,  and  many  did  attend ;  and 
not  till  they  were  assembled  was  any  jury  selected.  Then  the  sheriff  in  the 
one  ease,  and  the  steward  in  the  other,  named  to  his  officer  the  persons  who 
were  to  be  empanelled,  and  to  serve  on  the  jury.  If  it  were  the  ancient  prac- 
tice to  select  a  jury  in  that  mode  without  summons,  there  does  not  appear  to  be 
any  sound  reason  why  certain  persons  should  not  be  summoned  to  serve  as 
jurors.  Various  acts  of  parliament  have  been  referred  to,  as  showing  some- 
ihiog  inconsistent  with  this.  The  first  of  them  is  1 1  H.  4,  c.  9.  By  that  it  ap- 
pears that  a  practice  had  crept  in  for  other  persons  than  the  sheriff  or  bailiff  of  a 
/ranehise  to  nominate  to  the  judges  those  who  should  serve  on  the  grand  juries, 
which  was  found  very  mischievous.  If  was  therefore  provided  by  that  act, 
that  none  should  serve  but  those  who  were  returned  to  the  judges  by  the  sheriff 
or  bailiff,  without  the  nomination  of  any  other  person.  Then  came  the  1  R. 
3»  c.  4,  whereby  it  was  enacted  in  sec.  1,  *'  that  if  the  bailiff  should  return  or 
empanel  to  serve  as  jurors  in  the  toum  any  persons  not  having  the  qualification 
there  mentioned,  he  should  forfeit  40f  • ;  and  by  sec.  2  a  similar  fine  is  imposed 
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on  the  sheriff*.  Now,  put  this  case :  The  bailiff  empanels  persons  not  duly 
qualified  ;  is  the  sheriff  to  allow  them  to  serve,  and  so  incur  the  fine,  or  to  leave 
the  business  of  the  toum  undone ;  or,  is  he  to  select  others  who  are  duly  quali- 
fied ?  No  doubt  the  latter  would  be  the  proper  course.  Allusion  has  also  been 
made  to  the  3  H.  8,  c.  12.  That  statute  gives  power  to  justices  of  jail  delivery  to 
amend  a  panel  precisely  in  thn  manner  in  which  I  think  the  sheriff  ought  to  do 
in  his  toum,  under  the  circumstances  before  supposed.  *The  case  of  p^^. 
Crane  v.  Holland,  which  has  been  cited,  also  shows  that  the  same  per-  ^ 
son  may,  by  custom,  be  the  judge  of  a  court  for  one  purpose,  and  the  officer  for 
another.  But  a  passage  in  Hawk.  P.  C.  b.  2,  c.  10,  s.  16  has  been  relied  upon 
as  showing  that  the  bailiff  is  to  select  the  jury,  because  the  sheriff  may  fine  him 
for  not  making  a  panel.  But  there  is  nothing  inconsistent  in  saying  that  it  is 
the  bailiff's  duty  to  make  the  panel,  although  the  sheriff  decides  upon  the  per- 
sons to  be  named  in  it.  There  is  also  another  answer  to  the  argument,  viz., 
that  the  passage  may  refer  to  the  traverse  jury,  and  not  the  grand  inquest.  In 
other  c^ses,  as  in  writs  of  inquiry  and  re-disseisin,  the  sheriff  nominates  the  jury, 
and  presides  as  judge :  can  we  then  say  that  there  is  any  thing  in  the  custom 
now  under  consideration,  which  is  at  variance  with  any  known  rule  or  princi- 
ple of  law  ?  The  usual  mode  may  be  different,  but  that  is  the  whole  argument ; 
and  to  infer  thence  that  no  other  mode  can  be  legal,  is  not  consistent  either  with 
good  logic,  or  good  law.  Upon  the  whole,  therefore,  I  am  of  opinion  that  there 
is  nothing  unreasonable  or  illegal  in  this  custom,  which  has  been  established  by 
the  verdict,  and  that  the  judgment  ought  not  to  be  entered  for  the  crown. 

HoLROTD,  J.(a)  I  am  of  opinion  that  the  observations  of  the  learned  judge, 
and  the  verdict  of  the  jury,  were  well  warranted  by  the  evidence  in  the  cause. 
The  remaining  question  is,  whether  the  custom  found  be  contrary  to  law,  and 
therefore  void.  The  common  and  ordinary  course  is  for  the  bailiff  to  nominate 
the  jury ;  *and,  in  the  absence  of  any  custom  to  the  contrary,  that  would  rman 
be  held  to  be  a  part  of  his  duty.  But  here  it  is  found  that  a  custom  has  ^ 
immemorially  existed  for  the  steward,  and  not  the  bailiff,  to  nominate  the  jury. 
It  appears  to  me  that  the  authorities  which  have  been  cited,  and  the  usage 
which  has  prevailed  on  writs  of  inquiry,  and  in  some  other  instances,  establish 
clearly  that  the  custom  is  not  inconsistent  with  any  principle  of  law.  The 
statute  3  H.  8,  c.  12,  giving  judges  the  power  to  amend  panels,  shows  that  the 
legislature  did  not  think  it  against  the  principles  of  law,  that  judges  should  inter- 
fere with  the  nomination  of  the  persons  who  were  to  serve.  Unless  then  some 
act  of  parliament  can  be  found  depriving  the  steward  of  such  a  privilege  as  that 
now  claimed,  it  is  plain  that  he  may  enjoy  it.  The  11  H.  4,  c.  9,  is  the  only 
one  that  at  all  bears  upon  the  question ;  but  that  was  intende<f  to  remedy  the 
abuse  which  had  been  introduced  of  nominations  by  persons  without  any  au- 
thority, and  was  not  meant  to  apply  to  such  cases  as  this.  The  latter  part  of 
it  runs  thus :  '*  And  that  from  henceforth  no  indictment  be  made  by  any  such 
persons  but  by  inquest  of  the  king's  lawful  liege  people,  in  the  manner  as  was 
used  in  the  time  of  his  noble  progenitors,  returned  by  the  sheriffs  or  bailiffs 
of  franchises,  without  any  denomination  to  the  sheriffs  or  bailiffs  of  fran- 
chises before  made  by  any  person  of  the  names  which  by  them  should  be 
empannelled  ;  except  it  be  by  the  officer  of  the  said  sheriffs  or  bailiffs  of  fran- 
chises, sworn  and  known  to  make  the  same,  and  other  officer  to  whom  it  per^ 
taineth  to  make  the  same  according  to  the  law  of  England.**  In  this  case, 
by  the  custom  which  existed  before  the  time  of  legal  memory,  and  therefore  by 
the  law  of  England,  it  pertained  to  the  steward  to  nominate  the  jury.  The 
•case  of  Crane  v.  Holland  is,  I  think,  decisive  of  the  principle ;  for  it  is  r^f»*% 
there  held  that  one  may  be  judge  and  officer,  diversis  respectibus.  For  ^ 
these  reasons,  I  am  of  opinion  that  the  rule  must  be  discharged. 

Best,  J.     We  are  not  called  upon  to  lay  down  any  general  rule  in  this  case, 

(a)  Bayley,  J.,  had  left  the  court. 
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but  merely  to  say  whether  the  special  immemorial  custom  found  by  the  jury  be 
or  be  not  consistent  with  the  principles  of  law.     No  direct  authority  has  been 
cited  to  show  that  the  custom  is  bad.     The  form  given  by  Scrogos,  C.  J.,  by 
which  it  appears  that  the  bailiff  usually  selects  the  jury,  may  prove  what  the 
general  practice  is,  but  does  not  impugn  the  custom.    The  only  other  case  cited 
at  the  bar.  Crane  v.  Holland^  is  in  support  of  the  custom.     It  was  there  held, 
that  in  a  corporation  the  bailiffs  might  by  custom  be  both  judges  and  ministerial 
officers  of  the  court.    An  attempt  was  made  to  show  that  this  case  differed  from 
that  and  the  cases  where  the  sheriff  presides  as  judge,  because  here  the  lord  is 
entitled  to  the  fines  and  amercements  ;  but  that  argument,  if  valid,  would  also 
show  that  the  sheriff  cannot  properly  select  the  jury  in  such  cases,  because  he 
is  appointed  by  the  crown,  to  which  the  fines  imposed  in  his  court  belong. 
Su  also  in  corporations,  the  fines  for  the  most  part  belong  to  the  body  corporate, 
and  yet  the  mayor  and  the  corporation  sit  as  judges  in  the  corporate  courts  and 
impose  fines.     Of  the  statutes  which  have  been  referred  to,  one  only  appears 
U>  touch  the  question,  and  that  furnishes  an  answer  to  this  application.     It  is 
true  that  the  II  H.  4,  c.  9,  says,  that  jurors  in  indictments  shall  be  returned  by 
the  nheriff  or  baiiiffk^  because  these  are  the  officers  whose  duty  it  is  in  general 
*tLC\     ^  return  them ;  but  *this  statute  was  not  intended  to  prevent  any  other 
-^     properly  authorized  officer  from  returning  jurors,  but  only  such  as  were 
not  officers  of  the  court  from  nominating  persons  to  the  court  to  serve  as  jurors. 
The  1  R.  3,  c.  4,  only  provides  for  the  return  of  jurors  who  were  properly 
qualified,  and  makes  no  regulation  as  to  the  returning  officer      It  speaks  of 
bailiffs  and  other  officers.     But  the  1  Eliz.  c.  17,  which  gives  the  steward  of  a 
leet  a  power  to  nominate  a  second  jury  in  case  of  misconduct  in  the  first,  war- 
rants us  in  saying  that  a  custom  for  the  steward  to  nominate  the  first  is  not 
unreasonable  or  illegal.     The  legislature  would  not  have  directed  the  steward 
to  nominate  the  second  jury  if  it  had  considered  him  as  so  dependent  on  the 
lord  who  is  to  receive  the  fines  imposed  in  the  court,  as  not  fit  to  be  trusted  to 
return  the  jury  who  are  to  impose  them.    This,  therefore,  is  a  complete  answer 
to  the  only  objection  that  appears  to  me  to  be  even  specious.     If  the  steward 
be  a  proper  person  to  name  the  second  jury,  he  cannot  be  «o  unfit  to  return  the 
first,  as  to  make  an  immemorial  custom,  tliat  he  is  to  return  the  jury  at  the  leet, 
bad  in  point  of  law.  Rule  discharged. 

•«o     •G-  SIMSON,  R.  STEPHENSON,  and  THOMAS  FREEN  v.  BEN- 
^J         JAMIN  INGHAM,  the  Heir  of  one  JOSHUA  INGHAM  deceased, 
and  the  said.BENJAMIN  INGHAM,  JOSHUA  INGHAM,  JAMES  TAY- 
LOR INGHAM,  and  Others,  Devisees  of  the  said  JOSHUA  INGHAM 
deceased. 

A  bond  was  given  by  country  bankers  to  the  several  persons  constituting  the  firm  of  a  London 
banking- house,  conditioned  for  remitiing  money  to  provide  for  bills,  and  i'or  the  repayment  of 
aoch  muns  ss  the  London  bankers  might  advance  on  account  of  persons  constituiing  the  firm 
of  the  country  Iwnking-house,  or  anv  of  them,  associated  or  not  with  other  persons.  One  of 
the  partners  m  the  country  bank  died,  a  considerable  balance  being  then  due  to  the  London 
bankera.  It  was  the  course  of  business  between  the  two  houses  tor  the  London  bankers  to 
•end  in  to  the  country  bankers  monthly  accounts  of  receipts  and  payments.  In  the  month 
following  the  death  of  the  deceased  partner,  the  London  bankers  received  sums  in  payment 
more  than  sufficient  to  discharge  the  balance  then  due ;  but  during  the  same  time  they  ad- 
vanced money  on  account  of  the  country  bankers  to  an  equal  amount.  In  the  first  instance 
the  London  bankers  entered  in  their  books  all  receipts  and  payments  made  after  the  death  of 
the  deceased  partner  to  the  account  of  the  old  firm,  but  they  did  not  transmit  any  acrount  to 
the  country  bankers  until  two  montlis  after  the  death  of  the  deceased  partner,  ana  then  they 
traiiamitted  two  distinct  accounts ;  one  the  account  of  the  old  firm,  maide  up  to  the  day  of  the 
death  of  the  partner;  and  another,  a  new  account,  containing  ail  payments  and  receip's  sub- 
sequent to  that  time :  Held^  that  the  entries  in  the  books  of  the  London  bankers  did  not 
amount  to  a  complete  appropriation  by  them  of  the  several  payments  to  the  old  account,  such 
appropriation  not  being  complete  until  it  was  communicated  to  the  party  to  be  affected  by  it; 
and  tnerefore  that  the  London  bankers,  notwithstanding  those  entries,  were  entitled  to  spply 
the  payments  received  subsequently  to  the  death  of  the  deceased  partner  to  the  debt  of  the 
firm. 

D 
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This  was  an  action  against  the  defendants,  as  heirs  and  devib«.es  of  JBenjamin 
Ingham  deceased,  on  a  bond,  bearing  date  the  19th  October,  1808 ;  whereby 
Benjamin  and  Joshua  Ingham,  since  deceased,  therein  described  as  late  of 
Huddersfield,  bankers,  became  bound  in  the  penal  sum  of  20,000/.,  to  one  P. 
C.  Bruce,  and  the  three  plaintiffs,  Simson,  Stephenson,  and  Freen,  therein  de- 
scribed as  bankers  in  London,  carrying  on  business  under  the  firm  of  Were 
Bruce,  Simson,  and  Co.  The  condition  of  the  bond  was,  that  B.  and  J.  Ing- 
ham should  well  and  truly  remit  and  pay  to  the  said  P.  C.  Bruce,  Simson, 
Stephenson,  and  Freen,  or  any  of  them,  associated  or  not  with  any  other  per- 
son or  persons  in  *the  same  or  any  firm,  the  amount  of  all  such  sums  rmaa 
as  B.  and  J.  Ingham,  or  either  of  them,  associated  with  any  other  per-  *- 
son  or  persons  or  not,  should  draw  on  the  said  Bruce,  Simson,  Stephenson,  and 
Freen,  or  any  of  them,  associated  or  not  as  aforesaid,  or  make  payable  at  their 
house,  as  the  said  bills  or  notes  should  become  respectirely  due.  There  then 
followed  other  clauses,  usual  in  such  bonds,  for  payment  of  all  moneys  paid, 
laid  out,  and  expended  by  the  London  bankers,  on  account  of  the  country 
bankers,  or  due  from  the  latter  to  the  former,  upon  any  account  whatever. 

The  defendants  pleaded  separately,  and  admitted  the  execution  of  the  bond 
by  Benjamin  Ingham,  and  set  out  the  estates  which  they  severally  took  under 
the  obligor,  which  the  plaintiffs  confessed  to  be  accurately  set  out.  The  plain- 
tiffs  suggested  breaches  of  the  condition  of  the  bond,  and  the  writ  of  inquiry 
came  on  to  be  executed  before  the  lord  chief  justice,  at  the  London  sittings 
af\er  Easter  term,  1822,  when  the  amount  of  the  damages  was  referred  to  Mr. 
Gaselee;  who,  by  his  award  reciting  the  bond  and  the  order  of  reference, 
assessed  them  at  13,845/.,  but  stated  the  following  facts  for  tlie  opinion  of  the 
Court. 

The  obligors  are  bankers  at  Huddersfield ;  the  obligees  their  London  corres- 
pendents.  At  the  date  of  the  bond,  and  from  thence  to  the  1st  January,  1809, 
the  Huddersfield  bank  was  carried  on  by  the  obligors  alone.  On  that  day  John 
Ikin  was  taken  into  the  firm,  and  it  so  continued  until  the  14th  September, 
1811,  when  Benjamin  Ingham  died.  The  two  survivors  carried  on  ihe  Hud- 
dersfield bank  till  January,  1814,  when  Joshua  Ingham  died.  From  the  time 
Ikin  was  taken  into  the  partnership  until  and  at  the  death  of  Joshua,  the  firm 
was  ''called  Messrs.  Benjamin  and  Joshua  Ingham  and  Co.  The  house  pvAw 
of  Bruce,  Simson,  and  Co.  was  carried  on  by  the  four  obligees  till  the  ^ 
31st  December,  1808,  when  Stephenson  retired.  The  other  three  continued  by 
themselves  till  the  1st  January,  1811,  when  they  took  in  Harry  Mackenzie; 
and  it  was  continued  by  Bruce,  Simson,  Freen,  and  Mackenzie,  till  afler  the 
death  of  Joshua  Ingham.  During  the  latter  period  this  firm  was  sometimes 
called  Bruce,  Simson,  and  Co.,  and  sometimes  Bruce,  Simson,  Freen,  and  Co* 
The  house  of  Bruce  and  Co.  were  in  the  habit  of  sending  to  the  Huddersfield 
bank  monthly  statements  of  their  accounts.  Such  statements  were  generally 
sent  within  the  first  ten  or  twelve  days  of  the  succeeding  month ;  and  were,  on 
their  arrival  at  Huddersfield,  examined,  and  the  sums  ticked  by  a  clerk  of  that 
bank,  and  also  looked  over  by  Ikin,  to  whom  the  Inghams  chiefly  left  the  ma- 
nagement of  the  business.  The  last  statement,  sent  previously  to  the  death  of 
Benjamin  Ingham,  was  for  the  month  of  August,  1811,  and  was  sent  on  the 
11th  of  September,  in  that  year.  The  balance  of  that  account  was  23,671/. 
3».  2f/.  in  favour  of  Bruce  and  Co.  On  the  16th  September,  when  the  news 
of  Benjamin  Ingham's  death  reached  Bruce  and  Co.,  the  balance  in  their  favour 
was  22,723/.  59.  3</.  On  the  14th,  the  day  on  which  Benjamin  Ingham  died, 
u  was  something  less ;  but  on  the  16ih  had  increased  to  the  above  sum  by  the 
addition  of  some  bills  for  which  the  Inghams  had  had  credit,  and  which  were 
returned  on  that  day  dishonoured.  No  alteration  in  the  account  was  made  in 
the  books  of  Bruce  and  Co.  immediately  on  the  death  of  Benjamin  Ingham  ;  but. 
during  the  residue  of  the  month  of  September  and  a  part  of  the  month  of  Ocu« 


67] 


2  Barnewall  &  Cresswell.  39 


«^1  ber,  the  *reinitUineefl  made  by  the  Hudderafield  bank,  and  the  payments 
•^  made  by  Bruce  and  Co.  on  their  account,  were  entered  in  continuation 
of  the  fonner  account.  The  remittances  and  payments  during  that  time  were 
nearly  equal,  and  both  far  exceeded  the  balance  due  at  the  death  of  Benjamin 
Ingham ;  and  if  by  having  thus  continued  the  account  Bruce  and  Co.  are  to 
be  considered  as  having  made  an  election  from  which  they  are  not  at  liberty  to 
depart,  and  bound  to  apply  the  earliest  remittances  in  discbarge  of  the  former 
balance,  the  damages  are  to  be  only  nominal.  Before,  however,  any  account 
was  transmitted  to  the  Huddersfield  bank  subsequent  to  that  for  August,  Bruce 
and  Co.,  in  consequence  of  a  communication  with  their  solicitor,  opened  a  new 
account  in  tlieir  books,  and  in  that  inserted  all  the  remittances  and  payments 
made  subsequent  to  the  death  of  Benjamin  Ingham,  striking  them  out  of  the 
former  account,  and  retaining  in  the  old  account  only  the  bills  for  which,  as 
before  stated,  credit  had  been  given,  but  which  had  been  returned  dishonoured ; 
and  on  the  13th  November,  1811,  they  transmitted  to  the  Huddersfield  bank 
statements  of  two  accounts,  each  of  which,  instead  of  comprising,  as  formerly, 
the  transactions  of  a  single  montb,  contained  those  of  two,  viz.,  September  and 
October,  no  account  of  September  separately  having  been  sent. 

The  first  of  these  accounts  was  thus  entided  :  **  Debtors  Messrs.  B.  and  J. 
Ingham  and  Co.,  (old  account,)  in  account  with  Bruce,  Simson,  and  Co.,  credi- 
tors.** The  first  item  on  the  debit  side  of  this  account  was  the  former  balance 
of  33,671/.  39.  2(/.,  and  it  contained  the  remittances  and  payments  in  Septem- 
ber up  to  the  death  of  Benjamin,  and  the  bills  returned  on  the  16th,  making  the 
*fi01  ^^^^  balance  of  22,723/.  5«.  3(f.  Under  *this  was  a  similar  list  of 
-^  bills  returned  dishonoured  in  October,  which  increased  the  balance  to 
23,118/.  13«.  The  second  account  was  in  the  same  form,  but  entitled  **new 
account,**  and  the  word  Freen  was  introduced  after  Simson.  This  account 
began  on  the  16th  September,  without  any  balance  brought  forward,  and  con- 
tained the  remittances  and  payments  made  during  that  month,  subsequent  to  the 
death  of  Benjamin,  and  also  those  made  in  the  month  of  October.  The  balance 
of  that  account,  at  the  end  of  September,  was  965/.  15^.  Bd.  in  favour  of  the 
Huddersfield  bank ;  but  at  the  end  of  October  was  242/.  12«.  7cf.  in  favour  of 
Bruce  and  Co.  These  accounts  were  examined  and  ticked  in  the  usual  man- 
ner, by  the  clerk  of  the  Huddersfield  bank.  From  this  time  the  old  and  new 
accounts  were  kept  separate  in  the  books  of  Bruce  and  Co. ;  the  addition  to 
the  former  being  little,  if  any  thing,  more  than  the  interest  at  the  end  of  every 
six  months,  except  in  the  month  of  July,  1813,  when  a  transfer  was  made  from 
the  new  account  to  the  old  of  15,507/.  18«.  10(/.,  which  reduced  the  balance 
of  the  old  to  10,000/*  Statements  of  these  two  accounts  continued  to  be  from 
time  to  time  transmitted  by  Bruce  and  Co.  to  the  Huddersfield  bank,  and  ex- 
amined and  ticked  in  the  usual  manner,  except  that  the  statement  of  the  old 
account  was  only  sent  at  the  end  of  every  six  months.  The  Huddersfield  bank 
do  not  appear  to  have  ever  objected  to  the  accounts  being  kept  separately  by 
Bruce  and  Co.,  although  in  their  own  books  they  only  kept  om  account.  The 
arbitrator  being  of  opinion  that,  under  these  circumstances,  the  balance  due  on 
the  death  of  Benjamin  Ingham  was  not  wholly  discharged,  assessed  the  damages 
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at  the  sum  above  awarded ;  but  if  the  Court  should  be  of  opinion  that  *the 


damages  ought  only  to  be  nominal,  then  he  directed  that  they  should  be 
reduced  to  the  sum  of  one  shilling.  Upon  the  motion  for  a  rule  to  reduce  the 
damages  to  one  shilling,  in  last  Michaelmas  term,  the  Court  ordered  that  the 
award  should  be  torned  into  a  special  case. 

Campbellf  for  the  plaintifis.  The  remittances  after  Benjamin  Ingham*s  death 
having  been  made  generally,  the  plaintiiTs  had  a  right  to  appropriate  them  to 
the  debts  contracted  by  the  new  firm.  In  Clayton* s  case^  1  Merivale,  572 ;  Bo' 
denham  v.  Furehas^  2  B.  &  A.  39,  and  Brooke  v.  Endtrby,  2  B.  &  B.  70 ;  the 
expressions  of  the  judges  have  reference  to  the  fact  of  there  having  been  one 
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continuous  account  for  all  transactions  before  and  after  the  change  of  the  firm. 
This  is  evidence  of  the  party  receiving  the  money  having  applied  it  to  the  pay- 
ment of  the  earliest  items  of  the  account.  But  it  is  impossible  to  contend,  that 
a  rest  may  not  be  made  and  a  new  account  opened,  llie  deceased  or  retiring 
partner  may  be  indebted  to  the  partnership,  and  tliere  can  be  no  right  that  the 
old  debt  should  be  satisfied  by  money  of  the  remaining  partners.  The  ques- 
tion, here,  must  therefore  turn  upon  the  effect  to  be  given  to  the  entries  in  the 
plaintiffs'  books  before  the  new  account  was  opened.  But  these  entries  never 
having  been  communicated,  would  have  been  no  evidence  of  an  appropriation 
for  the  plaintiffs  themselves,  and  are  to  be  considered  as  of  no  validity  with  re- 
spect to  others.  Manning  v.  WesterHj  2  Vem.  607 ;  Cox  v.  Troy,  5  B.  &  A. 
474.  The  meaning  of  an  appropriation  by  the  receiver  at  the  time  of  payment 
is,  that  he  shall  appropriate  on  the  first  ^occasion  of  there  being  any  p^.. 
communication  between  him  and  the  payer,  and  this  course  was  here  ^ 
pursued  ;  for  in  the  first  account  rendered  after  Benjamin  Ingham's  death,  the 
subsequent  payments  were  appropriated  to  the  new  debt,  and  the  old  debt  re- 
mains unsatisfied.     He  was  then  stopped  by  the  Court. 

F.  Pollock,  contrd.  The  London  bankers  were  bound  to  apply  the  payments 
at  the  time  of  receiving  them.  That  is  expressly  laid  down  by  the  master  of 
the  rolls  in  Clayton^i  ccue,  1  Mer.  604.  After  observing  that  the  rule  with  re- 
gard to  the  option  given  in  the  first  place  to  the  debtor,  and  to  the  creditor  in 
the  second,  was  taken  from  the  civil  law,  he  proceeds  to  state,  that  according  to 
that  law,  the  election  was  to  be  made  at  the  time  of  payment,  as  well  in  the 
case  of  the  creditor  as  in  that  of  the  debtor ;  and  he  then  cites  the  words  of  the 
civil  law,  **  in  re  prsesenti ;  hoc  est  statim  atque  solutum  est :  cffiterum  posted, 
non  permittitur."  Dig.  lib.  46,  tit.  3,  qu.  1,  3.  The  rule  laid  down  refers  to  an 
act  of  appropriation  to  be  done  either  by  the  party  paying  or  receiving  the  mo- 
ney. The  party  paying  money  is  bound  to  communicate  his  intention,  that  it 
shall  be  applied  in  payment  of  a  particular  debt  to  the  party  receiving  it;  for 
otherwise  the  right  of  appropriation  would  devolve  upon  the  creditor.  The 
very  act  of  communicating  the  intention  is  the  act  of  appropriation.  But  where 
a  creditor  receives  money  without  any  appropriation  by  the  debtor,. the  right  of 
applying  it  in  payment  of  any  one  of  several  debts  devolves  on  the  former. 
The  appropriation  is  an  act  to  be  done  by  him  only,  and  it  is  unnecessary  that 
it  should  be  ^communicated  to  the  debtor ;  for  the  latter  not  having  made  r^mn 
his  election  in  the  first  instance,  has  no  right  to  dissent  from  the  appro-  ^ 
priation  made  by  the  creditor.  Here,  therefore,  the  London  bankers  did,  at  the 
time  of  receiving  the  several  payments,  make  the  appropriation  by  entering 
them  in  their  own  books  to  the  account  of  the  old  firm.  The  making  of  these 
entries  constituted  the  act  of  appropriation ;  and  having  once  done  that  act,  they 
had  no  right  to  make  any  alteration  in  the  account,  especially  to  the  prejudice 
of  the  heirs  and  devisees  of  B.  Ingham,  who  are  mere  sureties  for  any  debts 
contracted  by  the  new  firm  since  his  death. 

Bayley,  J.(cr)  The  general  rule  is,  that  the  party  who  pays  money  has  a 
right  to  apply  that  payment  as  he  thinks  fit.  If  there  are  several  debts  due 
from  him,  he  has  a  right  to  say  to  which  of  those  debts  the  payment  shall  be 
applied.  If  he  does  not  make  a  specific  application  at  the  time  of  payment, 
then  the  right  of  application  generally  devolves  on  the  party  who  receives  the 
money.  But  there  is  a  third  rule,  viz.,  that  where  one  of  several  partners  dies, 
ami  the  partnership  is  in  debt,  and  the  surviving  partners  continue  their  deal- 
ings with  a  particular  creditor,  and  the  latter  joins  the  transactions  of  the  old 
and  the  new  firm  in  one  entire  account,  then  the  payments  made  from  time  to 
time  by  the  surviving  partners  must  be  applied  to  the  old  debt.  In  that  case,  it 
is  to  be  presumed  that  all  the  parties  have  consented  that  it  should  be  considered 

(a)  Abbott,  C.  J.,  was  absent 
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M  one  entire  account,  and  that  the  death  of  one  of  the  partners  has  produced 
^3*1  no  alteration  whatever.  In  this  case  the  ^partner  died  in  September, 
-*  1814.  If,  in  the  ordinary  course  of  business,  in  October,  1814,  a 
monthly  account  had  been  sent  in,  stating  the  transactions  before  and  after  the 
death  of  the  partner  as  forming  part  of  one  entire  account,  and  the  balance  as 
due  from  the  surv^ivors ;  in  that  case  the  creditor  would  have  been  precluded, 
and  would  have  had  no  right  to  have  said  that  the  payments  made  subsequently 
to  the  death  of  the  partner  should  be  applied  to  any  but  the  old  account.  In 
fact  the  bankers  in  London  did  not  send  in  any  account  after  the  death  of  tlie 
partner  until  November,  and  then  they  sent  in  two  distinct  accounts  ;  one  made 
op  to  the  day  of  the  death  of  the  partner,  and  the  other  commencing  from  that 
period.  At  that  time,  therefore,  the  bankers  in  London  expressed  their  dissent 
from  making  the  whole  one  entire  account.  It  has  been  insisted  that,  at  that 
period  of  time,  they  had  no  right  so  to  do,  because  they  were  precluded  by  the 
entries  which  thev  had  already  made  in  their  own  books  in  the  intermediate 
space  of  time.  If,  indeed,  a  book  had  been  kept  for  the  common  use  of  both 
parties  as  a  pass  Oook,  and  that  had  been  communicated  to  the  opposite  party, 
then  the  party  making  such  entries  would  have  been  precluded  from  altering 
that  account ;  but  entries  made  by  a  man  in  books  which  he  keeps  for  his  own 
private  purposes,  are  not  conclusive  on  him  until  he  has  made  a  communication 
on  the  subject  of  those  entries  to  the  opposite  party.  Until  that  time  he  conti- 
nues to  have  the  option  of  applying  the  several  payments  as  he  thinks  fit.  For 
diese  reasons  I  am  of  opinion  that  Uie  plaintiffs  were  not  precluded  from  apply- 
ing the  paymei  ts  to  the  new  account,  and  therefore  that  this  award  is  right, 
^.-t         *UoLROYD,  J.     I  am  also  of  opinion,  that  in  this  case  the  award  is 

-^  right.  The  persons  paying  the  money  not  having  made  any  direct  ap- 
plication of  it,  the  right  of  making  such  application  devolved  on  the  receivers ; 
and  if  they  have  done  no  act  which  can  be  considered  as  such  an  application, 
it  is  equally  clear,  that  although  they  did  not  apply  it  at  the  moment  of  pay- 
ment, they  would  have  a  right  to  make  the  application  at  a  subsequent  period. 
The  question  therefore  is,  whether  from  any  entry  in  the  books  there  appears 
to  have  been  a  complete  election  by  them  to  apply  the  payments  in  any  other 
way  than  they  are  applied  in  the  accounts  which  have  been  actually  delivered. 
Now,  those  entries  not  having  been  communicated  to  the  opposite  party,  it 
seems  to  me  that  the  election  was  not  complete.  The  effect  of  making  the  en- 
tries in  their  own  private  books,  shows  only  that  the  idea  of  so  applying  the 
paymenu  had  passed  in  their  own  minds.  It  is  much  the  same  thing  as  if  they 
had  expressed  to  a  stranger  their  intention  of  making  such  application  of  the 
payments,  and  had  afterwards  refused  to  carry  such  intention  into  effect.  In 
the  case  of  Cox  v.  Tray,  a  party  who  had  written  his  acceptance  with  the  in- 
tention of  accepting  a  bill,  afterwards  changed  his  mind,  and  before  it  was  com- 
monicated  to  the  holder,  or  the  bill  delivered  back,  obliterated  his  acceptance ; 
and  it  was  held  that  the  acceptance  was  not  complete.  *  That  case  is  very  simi- 
lar to  the  present ;  for  the  drawer  of  the  bill  there,  by  writing  his  acceptance 
on  it,  had  expressed  an  intention  to  accept,  yet  it  was  held  not  to  be  a  complete 
acceptance  until  it  was  communicated  to  the  holder.  So  in  this  case,  the  en- 
tries made  in  the  bankers'  books  could  not  amount  to  an  election  by  them  to 
*75n  appropriate  the  *sum8  to  a  particular  account  until  those  entries  were 
-'  communicated  to  the  oppoftite  party.  That  being  so,  I  am  of  opinion 
that  the  bankers  are  not  bound  by  those  entries ;  and  therefore  that  the  award 
is  right. 

Best,  J.  Clayton^s  case  is  altogether  unlike  the  present.  He  had  money 
in  the  banking-house  at  the  time  of  Devaynes'  deatn  and  afterwards  paid  in 
more  money,  which  was  blended  in  the  same  account.  It  was  on  the  ground 
that  the  accounts  were  so  blended  that  the  master  of  the  rolls  decided  that  case. 
He  thought  there  was  no  other  appropriation  than  what  arose  from  the  order 
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in  which  the  receipts  and  payments  took  place,  and  according  to  that  order,  the 
money  lodged  in  the  house  in  Devaynes*  lifetime  was  first  paid.  In  this  case, 
the  payments  after  the  death  of  Benjamin  Ingham  are  appropriated  by  the  ren- 
dering of  the  accoants,  in  which  credit  is  given  for  them  to  the  sarviving  part- 
ners,  from  whose  hands  these  payments  came.  But  it  is  said  that  this  applica- 
tion of  the  money  was  made  too  late,  and  after  the  plaintiffs  were  precluded 
from  so  applying  them,  by  their  having  previously  entered  them  to  the  credit 
of  the  old  firm.  It  is  true  that  Sir  William  Grant  says,  in  Ciayt<m*s  case,  that, 
by  the  civil  law,  the  application  is  given  first  to  the  debtor,  and  then  to  the 
creditor,  and  that  as  well  the  creditor  as  the  debtor  must  make  his  election  at 
the  time  of  payment ;  and  that  unless  such  election  be  immediately  made,  the 
law  will  appropriate  it  in  discharge  of  the  moet  burdensome,  and  if  all  are 
equally  burdensome  of  the  oldest  debts.  But  according  to  the  cases  there 
cited,  our  law  does  not  require  from  the  creditor  an  instant  decision.  I  think 
that  he  has  a  reasonable  time  *to  decide,  to  which  account  he  will  place  p_^ 
a  sum  that  has  been  paid  him  without  any  application  of  it  by  his  debtor,  ^ 
and  more  than  a  reasonable  time  has  not  been  taken  by  the  plaintiffs.  When 
once  the  creditor  has  made  his  election,  he  is  bound  by  it.  For  Uie  reasons 
given  by  my  brothers,  I  think  no  election  was  made  until  the  account  was  ren- 
dered to  the  Huddersfield  bankers,  and  consequendy  that  the  award  is  right* 

Judgment  for  the  plaintiffs. 
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The  ownor  of  a  fi«ehold  houae,  in  which  there  were  various  fizturea,  sold  it  by  auction.  Ko« 
thing  was  aaid  aboat  the  fixtnrea.  A  conveyance  of  the  hooae  was  executed,  and  poaseasioQ 
ffiven  to  the  purchaser,  the  fixtarea  atill  remaining  in  the  houae :  Htld,  that  they  poaaed  by 
the  conveyance  of  the  freehold ;  and  that  even  if  tluiv  did  not,  the  vendor,  after  giving  up  the 
posaession,  could  not  maintain  trover  for  them.  A  few  articlea,  which  were  not  nxturea, 
were  also  left  in  the  house ;  the  demand  described  them  together  with  the  other  articlea,  as 
fixtures,  and  the  tefiiaal  was  of  the  Jixturet  demaatded :  Heid,  that  upon  this  evidence  the 
plaintiff  could  not  recover  them  in  tma  action. 

Trover  for  stoves,  grates,  kitchen-ranges,  closets,  shelves,  brewing-coppers, 
cooling-coppers,  mash-tubs,  locks,  bolts,  blinds,  &e.  Plea*  general  issue.  At 
the  trial  before  Abbott,  G.  J.,  at  the  Westminster  sittings  afler  last  Michaelmas 
term,  the  following  were  proved  to  be  facts  of  the  case.  The  plaintiff  being 
the  owner  of  a  freehold  house  and  estate,  advertised  them  for  sale,  and  printed 
particulars  were  circulated,  which  took  no  notice  of  the  articles  enumerated  in 
the  declaration,  which  were  then  in  the  house.  The  defendant  became  the 
purchaser,  the  house  and  estate  were  conveyed  to  him,  and  possession  given, 
those  articles  still  remaining  in  the  house.  The  plaintiff  afterwards  desired 
that  a  valuation  of  them  should  be  made,  and  that  defendant  should  pay  for 
them  according  to  it ;  the  latter  contended  that  they  passed  to  him,  together 
with  the  'freehold,  and  refused  to  pay  for  them  or  deliver  them  up.  p^,^ 
The  plaintiff  demanded  all  the  articles  as  fixtures  $  and  in  his  particulars  ^ 
delivered  under  a  judge's  order,  desttribed  them  as  fixtures  $  and  the  refusal 
was  of  '*the  fixtures  demanded.*'  The  lord  chief  justice  thought  that  some  of 
the  articles  clearly  passed  by  the  conveyance  of  the  freehold ;  but  that  others 
of  them,  viz.,  the  stoves,  cooling-coppers,  mash-tubs,  water-tubs,  and  blinds, 
were  removable  as  between  landlord  and  tenant,  and  that  the  plaintiff  might 
recover  for  them.  The  value  of  those  articles  was  proved  to  be  50/.,  and  the 
plaintiff  had  a  verdict  for  that  sum,  the  defendant  having  leave  to  move  to  enter 
a  nonsuit.     A  rule  was  accordingly  obtained  for  that  purpose,  against  which 

Marryat  and  Piatt  now  showed  cause.  The  question  is,  whether  all  those 
articles  which  were  in  the  house,  and  belonged  to  the  seller  of  the  estate,  neces- 
sarily passed  to  the  purchaser  by  the  conveyance  of  the  estate.  They  may  be 
divided  into  three  classes.     The  first  of  which  being  clearly  fixed  to  the  free* 
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hold,  must  be  admitted  to  have  passed ;  the  second  class,  consisting  of  fixtures, 
commonly  bo  called,  bat  removable  as  between  landlord  and  tenant,  and  the 
third,  consisting  of  a  few  articles,  not  fixtures  in  any  sense,  remained  the  pro- 
perty of  the  plaintifT,  and  he  is  entitled  to  retain  the  verdict  which  was  taken 
for  the  value  of  those  articles.  The  oonveyanoe  most  be  construed  to  apply  to 
die  fieehold  only ;  Ex  parie  Qinncy,  1  AUc.  477 ;  which  case  also  shows  that 
trover  will  lie  for  such  articles  as  brewing  utensils.  [Baylev,  J.  The  general 
rule  relating  to  the  right  to  fixtures,  is  that  between  the  heir  and  executor ;  and, 
^Q-|  as  between  them,  the  seccmd  class  of  articles  would  belong  *to  the  heir : 
^  all  ^e  other  cases  as  to  landlords  and  tenants,  and  execution  creditors, 
are  mere  excqiUons  In  favour  of  trade.]  At  all  events  the  plaintiff  is  entided 
to  a  verdict  for  somethmg ;  for  a  few  of  the  articles,  vis.,  mash*tubs  water-tub^, 
&c.,  were  not  fixtures,  in  any  sense  of  the  word. 

Oumey  and  StorktB  contrA  were  stopped  by  the  Comrt. 

Abbott,  C.  J.  I  am  of  opinion  that  this  role  must  be  made  absolute.  This 
was  the  ease  of  a  freehold  house  sold  by  auction.  Printed  particulars  wero 
circulated,  and  in  them  no  mention  was  made  of  the  vendor's  right  to  the  articles 
in  the  house.  The  usual  course  is  to  say  that  the  fixtures  shidl  be  taken  at  an 
appraisement,  or  at  a  valuation  to  be  made  in  some  appointed  mode ;  but  here 
nothing  at  all  was  said  respecting  them.  After  the  auction  a  conveyance  was 
executed,  the  purchase-money  paid«  and  the  defendant  put  into  possession,  all 
the  articles  which  form  the  subject  of  the  present  action  being  still  left  in  the 
house.  The  rule  of  law  is  most  strict  between  the  heir  and  executor.  Accord- 
ing to  that  rule,  the  articles  in  the  two  first  classes  mentioned  by  the  plaintiff's 
counsel,  would  be  considered  as  parcel  of  the  freehold.  If  they  are  so,  why 
should  they  not  pass  by  a  conveyance  of  the  freehold,  when  there  is  nothing  to 
indicate  a  contrary  intention?  But  another  important  question  arises,  viz., 
whether  the  vendor  can  now  maintain  trover  for  those  articles,  even  on  the  sup- 
position that  he  might  have  removed  them  after  the  sale  but  before  possession 
^g^  was  given  to  the  purchaser.  In  Let  v.  Rwdon,  7  Taunt.  188,  Gibbs, 
•^  C.  J.,  says,  speaking  of  the  power  which  tenants  have  to  remove  fix- 
tures, ^  Unless  the  lessee  uses  during  the  term  his  continuing  privilege  to  sever 
them,  he  cannot  afterwards  do  it ;  and  it  never,  1  believe,  was  heard  of,  that 
trover  could  be  afterwards  brought."  According  to  that  opinion,  nothing  can 
now  be  done  with  respect  to  those  things  which  may  be  considered  as  fixtures, 
whatever  power  the  plaintiff  might  have  had  before  he  gave  up  the  possession. 
There  may,  perhaps,  have  been  in  the  house  three  or  four  trifling  articles  which 
were  not  fixtures,  and  the  plaintiff  insists  that  he  is  entitled  to  a  verdict  for  them. 
But  1  think  that  he  is  not.  Upon  the  evidence  ffiven  at  the  trial,  it  appeared 
that  they  were  included  in  a  long  list,  together  with  many  other  things.  The 
whole  were  demanded  as  Jixtures^  and  the  defendant  refused  to  deliver  the,/Sa> 
turet  demanded.  The  plaintiff  should  have  made  a  specific  demand  of  those 
articles  if  he  intended  to  rely  upon  them  as  distinguished  from  fixtures. 

Batlbt,  J.  If  we  were  obliged  to  support  the  verdict  which  has  been  found 
tor  the  plaintiff,  we  should  be  obliged  to  do  great  injustice.  It  is  assumed  that 
the  fixtures  were  not  intended  to  pass  by  the  conveyance  of  the  house.  But 
there  is  nothing  to  prove  that;  and  on  the  eontrary,  I  think  that  as  nothing  was 
said  about  them  at  the  time  of  the  sale,  the  plaintiff  has  no  right  to  make  this 
daim.  In  the  case  of  an  heir  selling  a  house  which  descends  to  him,  in  the 
absence  of  any  express  stipulation,  he  would  be  taken  to  sell  it  as  it  came  to 
him,  and  the  fixtures  would  pass.  If  the  plaintiff  may  now  insist  upon  pay- 
ment of  these  fixtures,  he  might  also  after  the  sale  of  the  house  have  reftised  to 
9^-1  sell  the  fixtures,  and  might  have  done  great  injury  to  the  house  *by 
^  taking  them  away.  He  should  have  insisted  upon  his  right  before  the 
conveyance  was  executed.  It  is  quite  clear  that  the  major  part  of  the  articles 
were  so  far  fixtures  as  not  to  be  the  subject  of  larceny ;  but  it  is  suggested  that 


44  Merington  r.  Becket.  T.  T.  1823.  [80 

some  of  them  were  not  fixtures.  As  to  them  I  should  be  disposed  to  say,  that 
if  the  seller  gave  up  the  estate  with  those  things  upon  it,  he  must  be  considered 
as  throwing  them  into  the  bargain.  But  at  all  events,  in  order  to  maintain  this 
action,  he  should  have  made  a  specific  demand^  instead  of  including  them  amongst 
other  things  claimed  generally  as  fixtures. 

Best,  J.  Where  a  stipulation  is  made  that  fixtures  are  to  be  taken  at  a 
valuation,  that  shows  that  they  are  not  otherwise  to  pass.  So  of  timber,  if 
there  be  a  provision  that  it  shall  be  valued ;  if  there  be  not,  the  wood  passes 
with  the  land,  and  the  fixtures  with  the  house.  In  the  absence  of  authorities, 
I  should  hold,  that  every  thing  which  forms  part  of  a  house  passes  by  a  sale 
and  conveyance  of  the  house  itself.  If  it  descends,  fixtures  pass,  so  also  if  it 
be  devised ;  why  then  should  they  not  in  the  case  of  a  purchase  ?  But  it  is 
unnecessary  to  decide  upon  that  ground,  for  there  has  been  a  delivery  of  pos- 
session as  well  as  a  conveyance;  and  we  have  the  authority  of  Gibbs,  C.  J., 
in  Let  v.  Rudon^  for  saying,  that  under  such  circumstances  trover  will  not  lie. 
As  to  the  other  point,  all  the  articles  were  described  as  fixtures  in  the  demand ; 
and  it  would  be  unfair,  under  a  demand  of  fixtures,  to  admit  evidence  of  things 
which  were  not  fixtures.  The  refusal,  also,. was  of  the^/tire<  demanded,  I 
am,  therefore,  clearly  of  opinion,  that  a  nonsuit  must  be  entered. 

Rule  absolute,  (a) 

(a)  Holroyd,  J.,  had  left  the  court 
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The  Court  will  not  compel  a  defendant  to  verify  his  plea. 

Assumpsit  for  goods  sold.  Defendant  pleaded  a  sham  plea,  precisely  similar 
to  that  pleaded  in  Richley  v.  Proone^  1  B.  &  C.  286 ;  and  upon  the  authority 
of  that  case  a  rule  nisi  had  been  obtained,  that  the  plaintiff  might  be  at  liberty 
to  sign  judgment,  as  for  want  of  a  plea,  upon  an  afiidavit  stating  that  the  plea 
was  in  every  respect  false.  And  now,  after  hearing  Comyn,  in  support  of  the 
rule,  and  Langlow^  conuri,  the  Court  said  that  it  was  very  desirable  that  the 
proceedings  should  not  be  productive  of  unnecessary  expense  and  delay  ;  but 
that  it  was  equally  important  that  that  object  should  be  effected  without  break- 
ing in  upon  any  established  principles,  which  would  be  the  case  if  a  defendant 
were  to  be  compelled  to  verify  his  plea.  If  that  might  be  done,  the  Court  might 
be  called  upon  to  grant  a  rule  to  compel  the  plaintiff  to  verify,  by  affidavit,  his 
cause  of  action.  The  truth  of  a  plea  of  release  had  been  inquired  into,  because 
a  court  of  equity  would  entertain  the  question ;  and  this  Court  only  does  that 
in  a  less  expensive  way.  The  case  of  Richley  v.  Proane  was  decided  upon 
the  authority  of  what  fell  from  Lord  Holt,  in  Peirce  v.  Blake,  2  Salk,  515. 
That  case,  however,  is  only  an  authority  to  show  that  an  attorney  who  puts  a 
false  plea  upon  the  record  may  be  fined ;  and  if  the  defendant  had  not  been  an 
attorney,  the  Court  might  perhaps  have  granted  a  rule,  railing  upon  the  attorney 
to  show  cause  *upon  what  grounds  he  put  the  plea  upon  the  record  ;  and  if  he 
had  not  shown  sufficient  grounds,  he  might  have  been  fined  for  his  im-  rmf^ 
proper  conduct:  but  it  would  be  going  too  far  to  treat  the  plea  as  a  nul-  *- 
lity,  unless  the  defendant  verified  it.  On  a  subsequent  day  the  lord  chief  jus- 
tice said  that  calling  upon  the  attorney  to  show  by  what  authority  he  put  a  sham 
plea  upon  the  file,  might  not  be  effectual,  and  that  the  Court  would  consider 
whether  some  means  could  not  be  adopted  for  the  prevention  of  sham  pleading, 
without  breaking  in  upon  any  established  principle.  In  the  mean  time,  how- 
ever, until  some  such  regulation  could  be  devised,  the  practice  must  remain  as 
it  had  been  heretofore. 

Rule  dischai]ged. 
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MURRAY,  Administrator  of  W.  MURRAY,  deceased,  v.  The  Earl  of  STATR. 

A  labscribing  mntneaB  to  a  bond  stated  that  it  was  delivered  by  the  obligor  as  his  deed,  but  that 
before  and  at  the  time  of  the  ezecation,  it  was  agreed  that  it  should  remain  in  his  (the  sub- 
scribing witness")  hands  until  the  death  of  A.  B.,  and  until  certain  securities  were  given  up,  and 
that  the  bond  was  given  up  to  him  upon  that  condition :  Heldt  that  it  was  then  a  question  of 
fact  for  the  jury,  upon  the  whole  evidence,  whether  the  bond  was  delivered  as  a  deed  to  take 
effect  from  the  moment  of  delivery ,  or  whether  it  was  delivered  upon  the  express  condition  that 
it  was  not  to  operate  aa  a  deed  until  the  death  of  A.  B.,  and  until  the  notes  are  delivered  up. 

Semblej  That  it  is  not  essential  in  order  that  an  instrument  should  operate  as  an  escrow  only, 
that  it  should  be  expreasly  declared  at  the  time  when  it  is  executed,  that  it  was  not  to  operate 
as  a  de«d  until  a  ^ven  event  happened. 

It  is  not  necessary  m  a  declaration  upon  a  poet  obit  bond,  to  aver  the  death  of  the  person  uron 
wfaoM  death  the  money  secured  by  the  bond  was  to  become  payable. 

A  post  obit  bonu  (upon  which  a  forfeiture  has  taken  place)  is  not  within  the  statute  of  the  8  &, 
9  W.  3,  c.  1 1 ;  and  therefore  it  is  unnecessary  to  suggest  breaches. 

StaMe,  That  such  a  bond  is  within  the  4  &  5  Anoe,  c.  15. 

Declaration  on  a  bond,  bearings  date  the  3d  November,  1813,  given  to  the 
deceased  in  the  penal  sum  of  4000/.     Plea,  craving  oyer  of  the  bond,  and  of  the 
condition,  which  was  for  the  payment  to  William  Murray,  his  executors,  &c., 
♦fill     of  2000/.,  by  John  William  ♦Henry  Dairymple,  within  six  calendar 
J     months  after  the  decease  of  his  kinsman,  John  Dairymple,  Earl  of  Stair. 
The  plea  then  stated  that  the  bond  was,  on  the  3d  November,  1813,  delivered 
by  the  defendant  to  W.  Saunders,  the  subscribing  witness  thereto,  merely  as 
an  escrow,  on  the  condition  that  the  same  should  remain  in  the  hands  of  the 
said  W.  Saunders  until  the  decease  of  the  said  J.  Dairymple,  Earl  of  Stair,  and 
that  then  and  then  only  the  bond  should  be  delivered  to  the  said  W.  Murray  ; 
that  the  said  writing  obligatory  accordingly  remained  in  the  hands  and  posses- 
sion of  the  said  W.  Saunders,  from  the  time  of  the  delivery  thereof  to  him  the 
said  W.  Saunders  as  aforesaid  for  a  long  time,  and  until  he  the  said  W.  Saun- 
ders, before  the  decease  of  the  said  John  Dairymple  in  the  condition  mentioned, 
CO  wit,  on  the  10th  March,  1819,  wrongfully  parted  with  the  possession  thereof, 
and  the  same  thereby  wrongfully  came  into  the  hands  and  possession  of  the  said 
W.  Murray ;  and  so  the  defendant  saith  that  the  said  writing  obligatory  is  not 
hb  deed,  in  manner  and  form  as  the  plaintiff  hath  alleged.   Second  plea,  that  it 
was  delivered  as  an  escrow,  on  condition  that  the  same  should  be  delivered  up 
to  the  said  W.  Murray,  in  case  two  promissory  notes  for  1000/.,  then  outstand- 
ing, should  be  delivered  up  to  W.  Saunders, to  be  cancelled;  and  that  the  said 
lastFmentioned  notes  have  not,  nor  hath  either  of  them,  been  delivered  up  to  the 
said  W.  Saunders  for  the  purposes  aforesaid,  or  otherwise.     Upon  these  pleas 
issues  were  joined.     At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sit- 
tings after  Trinity  term,  1822,  W.  Saunders,  the  subscribing  witness,  proved 
the  execution  of  the  bond,  and  abo  gave  in  evidence  the  following  facts.     He 
acted  as  the  attorney  of  the  ^defendant  when  the  bond  was  executed. 
At  that  time  Murray,  the  intestate,  held  two  promissory  notes  of  the  de- 
fendant's, and  had  threatened  to  put  them  in  suit.     The  defendant,  in  conse- 
quence, proposed  to  give  the  intestate  the  bond  in  question,  but  desired  that  it 
should  not  go  into  the  market  before  the  death  of  Lord  Stair,  as  that  might  have 
the  effect  of  creating  a  prejudice  in  his  mind  to  defendant's  disadvantage.     It 
was  agreed  by  all  the  parties,  before  and  at  the  time  of  the  execution  of  the 
bond,  that  it  should  remain  in  Saunders'  hands  until  the  death  of  Lord  Stair, 
and  that  it  should  not  even  then  be  delivered  up  to  Murray  until  he  gave  up  the 
notes,  and  the  defendant  would  not  have  given  the  bond  unless  that  had  been 
assented  to.     The  bond,  however,  was  attested,  sealed,  and  delivered  in  the 
usual  way,  and  no  other  than  the  words  usual  on  the  execution  of  a  bond  were 
used  by  the  defendant  when  he  executed  the  bond  in  question.     In  1812  Saun- 
ders had  been  a  surety  for  the  wife  of  the  intestate,  upon  her  taking  out  letters 
of  administration  ;  and  he  desired  an  indemnity  to  protect  himself,  and  he  kept 
the  bond  in  question  partly  for  his  own  security.     Some  weeks  after  it  had 
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been  executed^  Murray,  the  intestate,  told  Saunders  thathLs,  Murray's,  wife  had 
misapplied  some  money  belonging  to  the  estate,  and  obsenred  at  the  same  time, 
that  he,  Saunders,  was  indemnified,  for  he  held  Lord  Stair's  bond.  John  Lord 
Stair  died  in  June,  1821,  and  the  defendant  then  succeeded  to  the  title ;  Saun- 
ders, however,  in  the  beginning  of  1819,  at  Murray's  request,  had  delivered  the 
bond  over  to  him  for  the  purpose  of  depositing  it  with  his  woollen-draper,  as  a 
security.  Upon  cross-examination,  he  stated  thai  the  bond  was  executed  upon 
the  express  condition  that  it  *wa8  to  remain  in  his  hands  until  the  death  p^. 
of  Lord  Stair,  and  until  the  notes  were  delivered  up.  Upon  this  evidence  .  ^ 
it  was  contended,  that  the  plaintiff  ought  to  be  nonsuited,  inasmuch  as  it  appear- 
ed to  be  the  intention  of  the  parties  that  the  instrument  should  not  operate  as  a 
deed  until  the  death  of  Lord  Stair ;  and  John$on  v.  Baker,  4  6.  &  A.  440,  was 
cited.  The  lord  chief  justice  reserved  the  point,  and  the  plaintiff  had  a  verdict, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  in  last  Michaelmas  term. 

The  SolicUof' General^  Gumey,  and  CofTiyn,  in  Easter  term  showed  cause. 
The  defendant  delivered  the  instrument  as  his  deed,  and  it  took  effect  as  a  deed 
from  the  moment  of  such  delivery.  In  order  to  make  it  operate  as  an  escrow, 
the  defendant  ought,  at  the  time  of  the  execution,  to  have  said  that  it  was  to  be- 
come his  deed  only  upon  the  death  of  Lord  Stair,  and  upon  the  delivering  up 
of  the  two  notes ;  but  having  delivered  it  as  his  deed,  with  a  request  to  Saun- 
ders to  keep  it  till  the  notes  were  delivered  up,  it  operates  as  such  from  the  mo- 
ment of  its  delivery.  This  distinction  is  pointed  out  in  Sheppard's  Touchstone, 
68.  The  learned  author,  after  defining  an  escrow,  states  **  that  it  is  essential 
that  the  form  of  words  used  in  the  delivery  of  such  an  instrument  should  be 
apt  and  proper,  as,  for  example,  I  deliver  this  to  you  as  an  escrow  to  deliver  to 
the  party  as  my  deed,  upon  condition  tliat  he  do  deliver  to  you  20/.  for  me,  or 
upon  condition  that  he  deliver  up  the  old  bond  he  hath  of  mine  for  the  same 
money,  (or  as  the  case  is,)  or  I  deliver  this  to  you  as  an  escrow,  to  keep  until 
such  a  day,  upon  condition  that  *if  before  that  day,  he  to  whom  the  es-  rmaa 
crow  is  made  shall  pay  to  me  10/.  or  give  me  a  horse,  or  enfeoff  me  of  the  ^ 
manor  of  Dale,  or  perform  any  other  condition,  that  then  you  shall  deliver  the 
escrow  to  him  as  my  deed.  But  if  when  the  deed  is  delivered  to  the  stranger, 
I  use  these  words  *  I  deliver  this  to  you  as  my  deed,  and  that  you  shall  deliver 
it  to  the  party  upon  certain  conditions ;  or  to  deliver  to  him  to  whom  it  is  made 
when  he  comes  to  London,'  in  this  case  the  deed  takes  effect  presently,  and  the 
party  is  not  bound  to  perform  any  of  the  conditions."  This  is  an  authority  to 
show  that  the  intention  that  an  instrument  should  operate  as  an  escrow,  should 
be  clearly  expressed  at  the  time  of  execution,  (a)  But  assuming  that  not  to  be 
necessary,  it  sufficiently  appears  from  the  whole  of  the  evidence  to  have  been 
intended  that  this  should  operate  as  an  effective  deed  from  the  moment  of  its 
execution.  It  was  given  to  prevent  two  other  effective  securities  from  being 
put  in  force  against  the  defendant.  It  was  left  in  the  hands  of  Saunders,  his 
own  attorney,  in  whom  he  had  a  special  confidence ;  and  Murray  the  deceased 
understood  it  to  be  a  valid  security,  for  he  told  Saunders  that  he  was  secure 
against  any  claims  that  might  be  made  upon  him,  as  he  held  Lord  Stair's  bond. 

Scarlett,  (and  Marryat  and  Lawea  were  with  him)  contrd.  The  question 
is,  whether  the  defendant  intended  this  instrument  to  operate  as  a  deed  from  the 
moment  of  its  execution,  or  only  upon  Lord  Stair's  death  and  the  delivery  up  of 
the  notes.  Now  it  appears  from  the  evidence  of  Saunders,  who  was  called  as  a 
witness  on  the  part  of  the  plaintiff  to  prove  the  execution  *of  the  bond,  that  p  ^^^ 
it  was  agreed  both  before  and  at  the  time  of  the  execution,  that  it  should  ^ 
remain  in  the  hands  of  him,  the  defendant's  attorney,  until  the  death  of  Lord  Stair, 
and  until  the  notes  were  delivered  up ;  and  that  unless  that  had  been  assented 

(a)  See  further  as  to  the  delivery  of  an  instrument,  as  an  escrow  or  deed,  Vm.  Abr   Fatt.  (Mf 
Co.  Lit.  36. 
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to  by  MoTTay,  the  defendant  would  not  have  given  the  bond ;  and  in  his  croai- 
examination,  Saunders  stated  that  it  was  delivered  upon  that  express  condition. 
He  was  then  stopped  by  the  Court. 

Abbott*  C.  J.  Upon  further  consideration,  we  are  all  of  opinion  that  there 
ought  to  be  a  new  trial  in  this  case,  and  that  it  should  be  presented  as  a  question 
of  fact  for  the  jury  upon  the  whole  evidence,  whether  the  bond  was  delivered 
as  a  deed  to  take  effect  from  the  moment  of  such  delivery,  or  whether  it  was 
delivered  to  Saunders  upon  the  express  condition  that  it  was  not  to  operate  as 
a  deed  until  the  death  of  the  ihen  Lord  Stair,  and  then  only  upon  the  delivering 
up  of  the  two  promissory  notes.  The  jury  must  draw  their  conclusion  from 
the  whole  of  the  evidence  given  by  Saunders ;  and  it  will  be  competent  to  either 
party  who  shall  be  dissatisfied  with  my  direction  to  tender  a  bill  of  exceptions, 
and  the  question  may  be  raised  upon  die  record,  whether  an  instrument  can  in 
any  case  operate  as  ao  escrow,  unless  the  party  at  the  time  of  its  execution 
uses  express  words  to  show  his  intention  that  it  should  not  operate  as  a  deed 
until  a  given  event  happen.  Rule  absolute  for  a  new  trial. 

The  cause  was  tried  again  at  the  sittings  after  Easter  term ;  and  Saunders 
having  given  nearly  the  same  evidence,  the  lord  chief  justice  told  the  jury  that 
,j_^  ^if  the  instrument  was  delivered  as  the  deed  of  the  defendant  binding  on 
-^  him  at  the  time,  although  it  was  delivered  on  the  faith  and  confidence 
which  he  reposed  in  Saunders  his  attorney  that  he  would  not  part  with  it  until 
the  death  of  Lord  Stair,  and  until  the  notes  were  delivered  up,  that  it  imme- 
diately became  the  defendant's  deed,  and  although  Saunders  in  fact  parted  with 
it  before  Lord  Stair's  death,  and  before  the  delivering  up  of  the  two  notes,  in 
violation  of  the  trust  reposed  in  him,  it  was  still  the  defendant's  deed  in  a  court 
of  law,  whatever  relief  he  might  obtain  in  a  court  of  equity ;  that  it  was  like  the 
eoromon  case  where  a  conveyance  is  executed  before  the  consideration  money 
is  paid,  and  the  deed  is  led  in  the  hands  of  the  attorney  until  it  is  paid,  although 
the  attorney  parts  with  it  before  payment,  there  is  no  relief  at  law.  But  if  the 
deli?ery  itself  at  the  time  was  conditional,  so  as  not  to  constitute  any  present 
obligation,  it  was  an  escrow  or  writing  merely,  and  not  a  deed ;  and  the  condi- 
tion of  the  delivery  having  been  broken,  it  had  never  become  the  deed  of  the 
defendant.  To  make  the  delivery  conditional,  it  was  not  necessary  that  any 
express  words  should  be  used  at  Uie  time.  The  conclusion  was  to  be  drawn 
from  all  the  circumstances.  It  obviated  all  question  as  to  the  intention  of  the 
party,  if  at  the  time  of  delivery  he  expressly  declared  that  he  delivered  it  as  an 
escrow ;  but  that  was  not  essential  to  make  it  an  escrow.  After  these  observa- 
tions his  lordship  told  the  jury  to  find  a  verdict  for  the  plaintiff,  if,  upon  the 
whole  evidence,  they  thought  it  was  delivered  as  the  deed  of  the  defendant, 
binding  at  the  time ;  and  for  the  defendant,  if,  on  the  contrary,  they  were  of 
opinion  that  the  delivery  itself  was  conditional,  so  as  not  to  constitute  a  present 
obligation.  The  jury  having  found  a  verdict  for  the  'plaintiff  a  rule  nisi 
was  obtained  in  this  term  for  arresting  the  judgment,  on  the  ground  that 
the  death  of  Lord  Stair  mentioned  in  the  condition  was  not  averred ;  and 
secondly,  that  the  plaintiff  ought  to  have  assigned  breaches  according  to  stat. 
8^9  W.  3,  c.  11,  s.  8. 

Ccfmpi  was  now  heard  against  the  rule,  and  Scarlett,  Marryat,  and  E, 
Lawe$9  in  support  of  it. 

As  to  the  first  point,  the  Court,  during  the  argument,  intimated  their  opinion 
that  an  averment  of  the  death  of  liord  Stair  was  wholly  unnecessary,  inasmuch 
as  the  condition  of  the  bond  set  out  in  the  plea  contained  that  which  was  matter 
of  defence  if  the  event  had  not  happened,  the  defendant  might  therefore  have 
pleaded  it ;  but  he  not  having  done  so,  the  plaintiff  was  not  bound  to  show  the 
death  of  Lord  Stair.  Meredith  v.  Meyn,  1  Salk.  138 ;  Lockey  v.  Darby,  I 
L.  Raym.  108.     And  Holrotd,  J.,  said  that  in  the  common  case  of  a  bond 
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conditioned  for  inderonifjing,  if  the  defendant  sets  out  on  oyer  the  condition  r^f 
the  bond,  he  must  plead  non  damnificatus,  in  order  to  make  the  plaintiff  show 
a  damage.  Upon  the  other  question,  whether  it  was  necessary  to  suggest 
breaches  upon  the  record,  Tidd's  Practice,  604,  ffardell  v.  Fermor^  2  Campb. 
282,  and  Cadoza  v.  Hardy^  2  B.  Moore,  220,  were  cited  on  the  part  of  the 
plaintiff.  For  the  defendant  it  was  said,  that  in  Cadoza  v.  Hardy  it  did  not 
appear  upon  the  record  that  it  was  a  post  obit  bond  but  the  question  merely 
was,  whether  there  should  he  judgment  for  want  of^  plea ;  and  it  was  said  that 
the  statute  of  the  8  <S&  0  W.  applied  to  all  bonds  upon  the  face  of  which  it  did 
not  appear  that  any  thing,  and  how  much  was  due ;  and  they  cited  Walcot  v. 
Goulding,  8  T.  R,  126  ;  WiUoughby  v.  Swinton,  6  East,  550 ;  Welch  p»g^ 
V.  Ireland,  6  East,  513  ;  Ex  parte  frincheater,  1  Atk.  118 ;  Middleion  ^ 
V.  Bryan,  3  M.  &  S.  156. 

Abbott,  C.  J.     T  am  of  opinion  that  this  bond  does  not  come  within  the 
operation  of  the  8  &  9  W.  3,  c.  11,  s.  8,  by  which  it  b  enacted,  '*  that  in  all  ac- 
tions upon  bonds  or  on  any  penal  sum  for  non-performance  of  any  covenants 
or  agreements  in  any  deed  or  writing,  the  plaintiff  may  assign  as  many  breaches 
as  he  shall  think  fit.*'     The  statute  then  goes  on  to  direct  that  the  jury  are  to 
assess  the  damages  for  the  breaches  so  assigned ;  and  if  the  defendant  pay  into 
court  the  damages  so  assessed  by  reason  of  the  breaches  of  the  covenant,  toge- 
ther with  the  costs  of  the  suit,  a  stay  of  execution  is  to  be  entered  upon  the 
record,  but  the  judgment  is  to  remain  as  a  further  security  to  answer  to  the 
plaintiff  such  damages  as  may  he  sustained  by  further  breaches  of  covenant. 
The  words  of  this  statute  are  large  and  somewhat  obscure.  It  is  now,  however, 
fully  established  by  decided  cases,  that  bonds  for  the  payment  of  annuities,  or 
of  money  by  instalments,  are  within  the  statute ;  but  that  bonds  for  the  pay- 
ment of  a  sum  certain,  at  a  day  certain,  are  not  within  it.     Bonds  for  the  pay- 
ment of  annuities  are  clearly  within  the  provision,  that  the  judgment  shall  stand 
as  a  security  for  future  payments.     Before  the  statute  a  court  of  equity  could 
only  put  a  value  upon  the  annuity,  but  could  not  effect  that  which  is  now  done 
by  the  statute.     A  bond  for  the  payment  of  a  sum  certain,  at  a  day  certain,  is 
not  within  the  statute  of  William,  for  in  order  to  ascertain  the  precise  sum  due 
in  such  a  case,  computation  only  is  necessary,  and  the  ^intervention     p^g. 
either  of  a  jury,  or  a  court  of  equity  is  unnecessary.     This  is  a  bond     ^ 
for  the  payment  of  a  sum  certain,  at  a  time  that  may  be  rendered  certain,  and 
which,  upon  this  record,  must  be  taken  to  have  been  rendered  certain  by  the 
happening  of  the  event  contemplated  by  the  condition.     And  although  the  day 
be  not  mentioned  in  the  condition,  yet  being  ascertained  by  the  happening  of 
the  event,  nothing  but  computation  was  necessary  in  order  to  ascertain  the  pre- 
cise sum  due.     That  being  so,  I  think  that  this  is  a  bond  for  the  payment  of  a 
sum  certain,  at  a  day  certain,  and  therefore  not  within  the  statute  of  William. 
It  is  not  necessary  to  decide  whether  it  be,  or  be  not  within  the  4  d:;  5  Anne,  c. 
16  ;  but  I  am  strongly  of  opinion  that  it  is.     The  judgment  of  Lord  Hard- 
wicKE  in  Ex  parte  Winchester,  1  Atk.  1 18,  is  an  authority  against  that  position. 
In  Wyllie  v.  XVilkea,  Doug.  519,  however.  Lord  Mansfield  seems  to  have  dis- 
approved of  what  fell  from  Lord  Harowicke  upon  that  occasion,  and  it  appears 
that  the  judgment  in  Ex  parte  Winchester,  went  farther  than  was  necessary.  In 
that  case  the  father  of  the  wife  had  given  a  bond  to  the  husband  to  pay  him  the 
principal  sum  of  1000/.  after  the  death  of  himself  and  his  wife,  and  interest  at 
4  per  cent,  by  half  yearly  payments  in  the  mean  time ;  and  it  appeared  that 
half  a  yearV  interest  had  become  due  at  Christmas,  and  was  not  paid  till  the 
10th  January,  and  therefore  that  the  bond  had  become  forfeited.     The  obligor 
and  his  wife  were  still  living ;  it  seems,  therefore,  that  the  principal  had  not  be- 
come due  at  all,  and  consequently  the  day  of  payment  of  that  sum  had  not  been 
ascertained  by  the  happening  of  the  event  mentioned  in  the  condition.     Tha* 
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*92l     ^^^  ^^  clearly*  nol  a  bond  within  the  atatnto  of  4  4(  5  Anne,  *c.  16 
J     Iq  this  €as0  the  prinoipal  had  became  due  by  the  happening  of  the  event ; 
and  I  ihinh  A  <^leariy  a  eaae  wilhia  the  aiatute  of  4  &  6  Anne,  e*  16,  and  that 
it  would  have  been  competent  to  the  defendant  to  haye  pleaded  that  the  money 
due  had  been  taadered  beCptfre  Uie  action  waa  brought, 

Bavlkv,  J.  I  am  of  opinion  that  thia  faUa  within  the  ease  of  Cadoza  v. 
Murdif^  and  that  thatcaae  waa  propeviy  decided. 

HomoYD,  J,  I  ara  of  ike  aame  opinion.  The  atat.  of  8  &  0  W.  3,  c.  11, 
a.  8,  aeama  to  have  contemplated  bonds  by  the  condition  of  which  more  than 
one  aci  waa  required  to  be  done  t  for  it  directa  that  the  judgment  shall  be  for 
the  penalty,  but  that  execution  ahall  he  for  the  damages  aaeeaeed  only,  and  that 
the  judgment  ahall  remain  aa  aeeuvity  for  furthet  damagea  that  might  occur. 
The  main  object  of  tha  li^iriature  waa  to  make  it  unneceaaary  for  partiea  to  go 
into  a  court  of  equity  to  <^in  relief.  Now,  wherd  the  penally  waa  a  aecurity 
for  the  doii^  of  aeveral  acta,  it  heaame  the  diebt  at  law  by  the  nonrperformance 
of  any  one.  And  it  waa  neoeaaary  thereibre  for  a  party  to  apply  to  a  court  of 
equity  for  relief,  which  waa  granted  upon  the  terms  of  paying  what  waa  due  in 
conacieoce.  Now,  in  thia  caae,  only  one  act  waa  to  be  done-— the  payment  of 
the  sum  of  2000/.  six  montha  aiWr  the  death  of  I^oid  Stair ;  apd  before  the 
ataiuts  there  coMid  be  no  ground  for  seeking  relief  in  a  court  of  equity  against 
the  payment  of  that  sum.  I  do  not,  however,  mean  to  pronounce  my  judg* 
ment  upon  the  ground  that  the  atatute  of  William  waa  not  intended  to  apply  to 
any  case  but  where  one  thing  is  required  to  be  done  by  the  condition  of  the  bond ; 
,g^-.     *fQr  it  is  perfectly  elwir  that  if  this  bond  be  within  the  4  &  5  Anne,  c.  1 6,  it 

^  is  not  within  the  statute  of  8  &  9  W.  8,  c.  11.  Now  I  think  this  a  case 
both  within  the  words  and  spirit  of  the  atatute  of  Anne,  The  12th  aection  of 
that  atatute  enacts  ^  that  where  an  action  of  debt  is  brought  upon  any  bond 
which  has  a  condition  pr  defeasance  to  make  void  the  aame  upon  payment 
of  a  lesser  aura  at  a  day  or  place  certain,  if  the  obligor,  before  the  action 
brought,  pay  to  the  obligee  the  principal  and  interest  due  by  the  defeaaance  or 
condition  of  such  bond,  although  suc^h  payment  was  not  made  strictly  according 
to  the  condition  or  defeasance,  yet  it  shall  be  pleaded  in  bar  of  such  action,  and 
ahall  be  as  effectual  a.  bar  to  auch  a«;tion  as  if  the  money  had  been  paid  at  the 
day  and  place,  according  tp  the  condition  or  defeaaance,  and  had  been  so  plead-, 
ed.''  It  is  said  that  this  is  not  within  that  section  of  the  statute,  because  the 
money  is  not  made  payable  by  the  condition  at  a  day  certain.  Now  it  must  be 
taken  upon  these  pleadii^gs,  that  the  death  of  Lord  Stair  had  happened  before 
the  commenceoieat  of  the  acticin,  for  otherwise  no  action  could  have  been  main«> 
taincd.  That  being  so,  the  day  of  payment  bad  become  certain,  according  to, 
that  maxim  of  law,  **  id  ccrtum  est  quod  certum  reddi  potest,"  Therefore  this 
action  was  brought  upon  a  bond  which,  at  the  tiine  of  the  commencement  of 
the  action,  had  a  condition  to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  certain.  It  falls  therefore  within  the  very  words  of  the  12th  sec- 
tion of  the  statute.  The  13th  aection  then  enacts  '*  that  if  at  any  time  pending 
an  action  upon  such  bond,  the  defendant  shall  bring  into  court  all  the  principal 
and  interest  due  on  it,  and  also  such  costs  as  have  been  expended  in  suits  at  law 
«^4'i     or  in  equity,  the  money  so  brought  in  shall  be  a  full  ^discharge  of  the 

-1  bond.  Now  the  defendant,  after  the  commencement  of  an  action  upon 
thia  bond,  might  have  paid  into  court  the  principal,  and  interest,  and  costs,  for 
they  were  the  subject  of  computation.  This  is  therefore  a  bond  within  the 
meaning  of  that  section.  The  mischief  contemplated  by  the  statute  waa  that 
where  a  bond  was  conditioned  for  the  payment  of  a  lesser  sum  at  a  day  certain, 
and  payment  was  not  made  at  the  day,  the  penalty  became  the  debt  at  law ;  and 
payment  after  the  day  could  not  be  pleaded  in  a  court  of  law  in  bar  of  the  ac- 
tion; and  even  pending  the  action,  the  payqient  of  the  principal,  and  intereat» 
and  costs,  would  not  be  a  ground  for  discontinuing  it,  but  the  oblifor  of  the 
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bond  was  driven  to  a  court  of  equity.     Here,  before  the  statute,  the  obligor 
would  have  been  obliged  to  apply  to  a  court  of  equity  for  relief  if  he  had  not 
paid  the  money  at  the  day.     This  is  therefore  deariy  a  bond  within  the  mis 
chief  contemplated  by  the  legislature. 

Best,  J.  I  am  clearly  of  opinion,  both  upon  authority  and  principle,  thai 
this  case  is  not  within  the  statute  of  the  8  4t  0  W.  8,  c.  11.  That  statute  is 
highly  remedial,  and  calculated  to  advance  justice  and  to  give  relief  to  pfStintifTs 
up  to  the  extent  of  the  damage  sustained,  and  to  protect  defendants  from  the 
payment  of  more  than  what  is  justly  due,  and  ought  not  to  be  so  construed,  as 
to  compel  plaintiffs  to  put  unnecessary  matter  on  the  record.  It  appears  to  me 
that  a  suggestion  is  required  in  two  cases ;  first,  where  upon  the  first  breach, 
all  that  may  become  due  is  not  payable,  as  in  the  case  of  an  annuity  or  money 
payable  by  instalments,  and  then  justice  requires  that  the  party  should  recovei 
only  what  is  due,  which  cannot  be  ascertained  without  a  suggestion.  The 
second  case  is  where  *the  damages  are  unliquidated,  and  must  be  ascer-  p^^^ 
tained  by  the  verdict  of  a  jury,  as  in  cases  of  breaches  of  covenant.  In  ^ 
this  case,  the  whole  sum  that  the  plaintifi*  could  ever  become  entitled  to,  became 
due  at  one  time.  There  was  no  occasion,  therefore,  to  summon  a  jury  to  assess 
the  damages ;  they  were  the  subject  of  computation  only. 

Rule  discharged. 

V.  JOHNSON. 


Where  a  latitat  baa  by  mistake  been  aerred  upon  a  wrong  penKm ;  the  right  penon  may  after* 

wards  be  aenred  with  an  alias  iasued  upon  it. 

Latffat  issued  against  Thomas  Johnson  was,  by  mistake,  served  on  his 
father,  J.  Johnson,  who  lived  in  the  same  house.  The  plaintifi^s  attorney  in- 
quired for  common  bail,  and  a  person  in  the  office  said  it  was  filed.  A  declara- 
tion was  then  delivered  against  T.  J.  The  attorney  returned  it,  saying  that  he 
had  appeared  for  J.  J.  sued  as  T.  J.  PlaintiflTs  attorney  said  he  had  no  action 
against  J.  J.,  and  sued  out  an  alias  and  pluries  against  T.  J.,  who  was  served 
with  the  pluries. 

Comyn  moved  to  set  aside  the  writ,  and  contended,  that  having  been  served 
on  J.  J.  it  was  functus  officio,  and  therefore  no  alias  could  be  sued  upon  it. 

Patteson^  contri,  contended  that  the  service  upon  J.  J.  was  altogether  a  nul- 
lity, and  that  the  latitat  was  not  in  any  way  affected  by  it 

Batlet,  J.  (a)  The  service  of  the  latitat  upon  a  wrong  person  by  mistake 
was  the  same  as  no  service  at  all.  The  writ  was  not  affected  by  it,  and  con- 
sequently the  alias  and  pluries  were  good. 

Rule  discharged. 
(a)  The  only  judge  in  court. 


•HARDING  V.  WILSON.  [•O^ 

Where  a  lease  of  premises  described  ihem  as  abutting  on  *'  an  intended  wayof  thirty  feet  wide*" 
which  was  not  then  set  out,  and  the  soil  of  which  was  the  property  of  the  lessor ;  and  an  un- 
derlease was  ^pmted,  describing  the  premises  as  abutting  on  **  an  intended  way/'  not  men- 
tioning the  width :  HeU,  that  the  underlessee  was  entitled  to  a  amvenient  wav  only,  and 
could  not  maintain  an  action  against  the  owner  of  the  soil  for  narrowing  the  roao  to  twenty- 
seven  feet,  no  actual  injury  having  been  sustained.  The  underlease  was  of  premises  "to- 
gether with  all  ways  thereunto  apoertaining."  A  right  of  way  over  the  original  lessor's  aoil 
would  not  pass  by  those  words.    Per  Holroyd,  J. 

Case.  The  declaration  stated  that  the  plaintifT  was  possessed  of  a  dwelling- 
house,  and,  by  reason  thereof,  was  en  tided  to  a  way  from  a  cohimon  highway 
to  his  house,  for  horses,  cattle,  carts,  and  carriages ;  and  that  defendant  oh* 
structed  the  way  by  building  a  wall  upon  it.  Plea,  not  guilty.  At  the  trial 
before  Abbott,  G.  J.,  at  the  Westminster  sittings  after  last  Michaelmas  term 


96] 


2  Barnewall  &  Cresswell.  51 


ihe  foOowin^  evident  wna  given.  In  August,  1809,  a  lea«e  of  a  piece  of 
groond  waa  granted  by  one  Sloane  to  W.  Bolton ;  the  abuttal  on  one  side  was 
described  as  **  an  intended  way  of  thirty  feet  wide.*'  The  ground  over  which 
the  way  was  to  be  made  also  belonged  to  the  lessor.  In  1811,  Bolton  underlet 
to  plaintiff's  landlord  (one  Pittard)  a  part  of  the  ground  so  demised,  '*  together 
with  all  ways  thereunto  appertaining ;"  and  it  was  described  as  abutting  **  on 
an  intended  way,"  without  mentioning  any  width.  Pittard  built  a  house  upon 
it,  of  which  the  i^aintiff  was  tenant.  In  1820,  the  defendant  purchased  the 
ground  on  the  opposite  side  of  the  ^  intended  way"  mentioned  in  the  first  lease, 
and  also  the  soil  of  that  way,  and  built  a  wall,  leaving  a  road  only  twenty-seven 
feet  wide  in  front  of  the  plaintiff's  house.  When  the  two  leases  above  men- 
tioned were  made,  the  road  had  not  been  set  out,  but  there  had  been  a  road 
thirty  feet  wide  for  about  four  years  before  the  alleged  injury  was  committed. 
It  did  not  appear  that  the  plaintiff  had  sustained  any  actual  injury  from  the 
erection  of  the  wall,  the  road  being  wide  enough  for  carriages  to  pass  and  turn 
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ronnd.     The  lord  chief  ^justice  observed,  that  the  plaintiff  had  not  a 


grant  of  a  way  of  any  particular  width,  and  \e(i  it  to  the  jury  to  say, 
whether,  under  those  circumstances,  the  wall  was  a  nuisance.  The  jury  found 
a  verdict  for  the  plaintiff,  with  nominal  damages ;  and  in  Hilary  term  a  rule 
nisi  for  a  new  trial  was  obtained,  against  which 

Gumty  and  Andrews  now  showed  cause.  The  plaintiff's  landlord  was  en- 
titled to  a  way  thirty  feet  wide.  The  first  lease  described  the  intended  way  as 
thirty  feet  wide ;  and  the  second  lease,  speaking  of  **  the  intended  way,"  must 
have  meant  one  of  that  width.  No  doubt  the  first  lessee  Was  entitled  to  a  way 
thirty  feet  wide,  and  his  under-tenant  had  the  same  rights.  At  all  events,  the 
question,  whether  the  wall  were  or  were  not  a  nuisance,  was  properly  lef^  to 
the  jury;  and  although  according  to  the  evidence  it  was  possible  for  a  carriage 
to  tnm  round  upon  the  road,  still  they  were  warranted  in  finding  that  it  was  not 
so  commodious  as  before  the  wall  was  built.  That  was  properly  a  question 
for  them,  and  there  is  no  reason  to  disturb  their  verdict. 

Searleit  and  Liitledaie,  contrA.  The  lease  to  Pittard  did  not  contain  any 
grant  of  a  way  of  a  particular  width.  The  property  is  deseribed  as  bounded 
by  an  intended  way,  not  saying  how  wide  that  was  to  be.  There  was  no  pri- 
vity between  the  under-tenant  and  the  original  lessor  so  as  to  entitle  him  to  all 
tlie  privileges  granted  by  the  first  lease ;  and  even  if  there  were  the  description 
in  that,  it  does  not  amount  to  a  grant  of  a  way  thirty  feet  wide.  At  the  utmost, 
it  would  only  amount  to  a  covenant  by  Sloane  to  Bolton  to  make  a  way  of  that 

*Oal  ^^^^  9  ^^^  ^^^^^  ^^^  ^^y  ^^  ^^^  ^"^  ^^^  party  could  *only  have  a 
-I  right  to  a  convenient  way.  Although  the  way  may  at  one  time  have 
been  thirty  feet  wide,  still  the  plaintiff  must  fail  unless  he  can  show  a  grant ; 
for  his  possession  has  not  been  long  enough  to  warrant  the  presumption  of  one. 
It  most  be  admitted  that  he  is  entitled  to  a  convenient  way,  and  accordingly  his 
declaration  claims  generally  a  right  of  way  for  horses  and  carriages ;  and  the 
evidence  fully  established  that  he  has  a  convenient  way  for  them,  notwithstand- 
ing the  erection  of  the  wall.  If  Bolton  was  entitled  to  a  way  of  thirty  feet 
wide,  no  doubt  he  might  abridge  that  right  in  an  under-lease  ;  and  here  he  did 
so,  by  using  the  words  **  intended  way,"  without  specifying  any  width.  If 
the  plaintiff  had  in  this  instance  the  right  which  he  claims,  all  under-tenants 
must  be  entitled  to  every  privilege  contained  in  the  original  lease. 

Abbott,  C.  J.  It  appeared  by  the  evidence  at  the  trial,  that  the  road  now 
left  in  front  of  the  plaintiff's  house  was  as  wide  as  convenience  required,  and 
that  the  plaintiff  himself  had  declared  that  he  sustained  no  inconvenience  from 
the  erection  of  the  wall.  His  landlord,  however,  has  a  right  to  sue  in  his 
name ;  but  as  no  injury  has  been  sustained,  cannot  recover  unless  he  establishes 
his  right  to  a  road  of  a  particular  width.  Adverting  to  the  lease  from  Sloane  to 
Bolton,  the  former  does  not  grant  a  way  thirty  feet  wide,  but  only  describes  the 
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land  demised  as  bounded  by  an-  hitended  way  of  that  width.  That  is  merely 
an  expression  and  declaration  of  an  intention.  If,  indeed,  that  operated  as  a 
gtrant,  Ae  plaintiif 's  right  might  possibly  hare  been  made  ont ;  bnt  if  it  was  not 
a  grant,  a  departure  firom  the  intention  expressed  will  not  give  a  right  of  action, 
unless  some  actual  damage  has  been  sustained.  Here  *the  evidence 
negatived  any  such  damage.  I  am  therefore  of  opinion  that  there  ought 
to  be  a  new  trial. 

Eaylet,  J.  I  am  of  opinion  that  this  question  depend  upon  the  construc- 
tion of  the  original  lease.  Bolton  had  a  right  to  some  way,  and  he  might  have 
bargained  for  a  road  of  a  particular  description.  Without  any  express  stipula- 
tion the  law  would  give  him  a  way  of  necessity,  for  the  eonvenience  of  the 
houses  which  were  to  be  buih.  In  this  case  there  w^s  not  any  express  stipu- 
lation as  to  the  width  of  the  way,  but  the  abuttal  was  described  as  an  intended 
way  thirty  feet  wide.  That  was  merely  the  intention  of  the  owner  of  the  soil. 
He  does  not  expressly  engage  that  the  road  shall  be  of  that  width.  It  was  his 
intention  to  make  it  so  at  the  time ;  but  he  uses  no  words  which  could  fetter 
his  intention,  and  prevent  a  deviation  from  it,  provided  a  convenient  way  was 
left  for  Bolton,  and  his  under-lessees. 

HoLROVD,  J.  The  plaintiffa  claim,  as  stated  in  his  declaration,  is  of  a  right 
to  pass  and  repass  on  foot  and  on  horseback,  and  with  cattle,  carts,  and  car* 
riages.  He  does  not  specify  the  particular  width  of  the  way ;  but  the  declara- 
tion would  be  sufficient,  provided  he  proved  a  title  to  a  way  thirty  feet  wide. 
The  ground  on  which  the  plaintiff's  messuage  is  built,  and  the  road  also,  ori- 
ginally belonged  to  Sloane.  When  he  demised  it,  the  party  renting  would  have 
no  right  of  way  but  such  as  was  incident  to  the  lease,  or  such  as  was  expressly 
given.  Upon  the  evidence,  it  appears  that  he  still  has  a  convenient  way.  But 
the  plaintiff  says  that  by  the  lease,  a  way  thirty  feet  wide  is  given  eidier  ex- 
pressly or  by  implication.  It  certainly  is  not  given  ^expressly.  The  r^iAA 
intended  way  is  no  part  of  that  which  was  granted  ;  and  the  declaration  ^ 
of  an  intention  is  not  an  implied  grant.  Again,  the  under-lease  describes  the 
ground  demised,  and  the  ways  granted  by  the  words  ^  all  ways  thereunto  ap- 
pertaining.*' The  road  in  question  being  over  the  soil  of  the  original  lessor, 
would  not  pass  by  those  words.  Leases  generally  contain  the  words  **' hereto- 
fore used,"  by  which  such  a  way  would  pass.  But  in  the  absence  of  them,  or 
any  other  words  to  the  like  effect,  the  under-lease  would  confer  nothing  more 
than  a  convenient  way.  The  rule  for  a  new  trial  must  therefore  be  made  ab- 
solute. 

Best,  J.,  concurred. 

Rule  absolute. 


BISHOP  ».  HOWARD. 

Where  A.  who  held  premises  under  a  lease  which  expired  at  Midsummer,  refused  to  gire  up 
the  possession  at  that  time,  and  insisted  upon  notice  to  quit,  and  ofterwards  continuedin  pos- 
session till  Christmas,  and  paid  remt  at  Michaelmas  and  Christmas:  Held^  that  this  was  con- 
clusive evidence  of  a  tenancy,  and  that  the  landlord  was  entitled  to  recover  a  quarter* a  rent 
due  at  Lady -day. 

Assumpsit  for  use  and  occupation.  Plea,  general  issue*  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term,  it  appeared 
that  tlie  defendant  had,  under  a  lease  which  expired  at  Midsummer,  1821,  been 
in  possession  of  a  house  belonging  to  the  plaintiff.  A  short  time  before  Mid- 
summer the  plaintiff  applied  to  the  defendant  to  give  up  the  possession,  who  re- 
fused to  do  so  without  notice,  and  continued  in  possession  until  Christmas, 
when  he  tendered  the  keys  to  the  plaintiff,  who  refused  to  accept  them.  No 
positive  evidence  was  given  of  the  payment  of  any  *rent  at  Michaelmas ;  r«||V| 
but  it  was  proved  that  the  defendant  paid  a  quarter's  rent  in  March,   ^ 
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(822,  imd  took  «  receipt  fdr  it,  as  -for  -a  quarterns  rent  due  to  the  plaiutiff  at 
Christmas.  This  action  tv^as  brought  to  recover  a  quarter's  rent  alleged  to  be 
due  at  Lady-day,  1822.  .  The  lord  chief  justice  left  it  to  the  jury  to  say,  whe- 
ther a  new  agreement  for  a  tenancy  could  reasonably  be  inferred  from  that 
which  had  passed  before  Midsummer,  1821,  and  from  the  payments  above  men- 
tioited,  or  whether  it  was  merely  a  holding  over  by  the  defendant.  The  jury 
found  a  verdict  for  the  defendant ;  and  4a  Hilary  term  a  rule  having  been  ob- 
tained for  a  new  trial, 

Scarlett  and  /?.  Scarlett  now  Showed  cause.  After  the  expiration  of  the  old 
lease  the  defendant  was  merely  a  tenant  at  wUl,  and  there  could  be  no  yearly 
or  quarterly  tenaricy  tinless  there  were  a  fresh  contract.  But  that  was  negatived 
by  the  jury.  Bight  dem.  Hower  v.  Darby ^  1  T.  R.  159,  proceeded  on  the 
ground  of  such  supposed  contract  Here,  no  such  contract  existed  before  Mid- 
summer, 1821,  and  therefore  no  continuation  of  it  could  be  presumed.  No  no- 
tice to  quit  was  necessaiy  at  Midsummer,  for  the  term  ended  on  a  precise  day. 
3Ie$aenger  y.jSrmetrong,  1  T.  il.  58.  And  the  defendant  had  a  right  to  quit 
at  Christmas  when  he  tendered  the  keys  of  the  house,  the  jury  having  found 
that  no  fresh  contract  was  made.  It  appears  as  if  there  had  been  a  mistake  be- 
tween the  parties,  and  that  they  supposed  the  old  tenancy  to  end  at  Michaelmas. 
That  explains  the  defendant's  refusal  to  give  up  the  possession  at  Midsummer, 
*1021  ^^^  ^^^  away  with  the  idea  that  any  new  tenancy  was  *contemplated 
-*  by  the  parties.  la  Zouch  dem.  Ward  y,  Willingcde^  1  H.  BK  311, 
where  the  landlord  had  distrained  after  notice  to  quit,  that  was  certainly  held  a 
waiver  of  the  notice ;  but  there  the  defendant  had  before  been  tenant  from  year 
to  year.  Here  there  was  no  such  previous  tenancy ;  and  the  jury  negatived 
the  existence  of  a  new  agreement. 

F.  Pollock^  contri.  The  evidence  established  a  tenancy  from  year  to  year, 
or  at  least  from  quarter  to  quarter,  as  a  presumption  of  law,  and  it  was  not  a  fit 
question  kfs  the  consideration  of  the  jury.  Before  Midsummer,  the  plaintiff 
asked  if  the  defendant  would  give  up  the  possession,  and  the  defendant  refused 
to  do  so,  and  claimed  a  notice  to  quit.  He  must  then  have  considered  himself 
a  tenant,  and  what  was  formerly  a  tenancy  at  will  is  now  held  to  be  a  tenancy 
Irom  year  to  year.  Doe  dem.  Phwer  v.  Darby;  Doe  v.  IValts^  7  T.  R.  83  ; 
Doe  V  Wdler^  7  T.  R.  478.  It  is  not  necessary  that  rent  should  have  been 
paid -lor  a  whole  year;  payment  for  one  quarter  at  Christmas  was  sufficient. 
Had  the  landlord  brought  ejectment  against  the  defendant  without  notice,  the 
producfion  of  the  receipt  fot  rent  would  have  been  an  answer  to  the  action. 

•Abbott,  O.  J.  It  occurred  to  me  at  the  trial,  that  the  refusal  to  quit  at  Mid- 
sommer,  and  the  payment  of  rent  at  Michaelmas  and  Christmas,  were  facts  on 
which  a  new  contract  of  renting  the  premises  might  or  might  not  be  presumed ; 
and  1  considered  it  as  a  question  for  the  jury,  and  not  as  a  question  of  law.  I 
'lOSn  ^^'^^^'^^  ^^^<^  ^^  ^  them  to  say,  whether  a  tenancy  was  created,  or  whe- 
•^  tber  there  was  a  mere  holding  over  by  the  defendant ;  and  they  found 
for  him.  If  those  acts  were  conclusive  evidence  of  a  new  tenancy  from  year 
to  year,  my  direction  was  wrong,  and  there  ought  to  be  a  new  trial.  My  learn- 
ed brothers  tfiink  that  the  commencement  of  another  year  and  the  payment  of 
rent  concluded  the  question  in  favour  of  the  plaintiff.  I  have  still  some  slight 
doubts  upon  the  question,  but  defer  tb  their  authority. 

Batlxt,  J.  It  appears  that,  before  Midsummer,  in  a  conversation  between 
the  {rfaintifif  and  defendant,  the  latter  insisted  upon  his  right  to  have  a  notice  to 
qvit;  that  he  was  holding  himself  out  as  tenant  of  the  premises.  He  continued 
in  possession  until  Christmas,  and  in  March  following,  paid  rent  for  the  quarter 
coding  at  Christmas ;  that  was  evidence  that  a  quarter's  rent  had  been  paid  at 
Michaelmas.  If  he  paid  that  money  as  rent^  it  took  away  his  power  to  say  that 
he  was  not  te^tant,  as  the  receipt  of  it  took  away  that  power  from  the  landlord. 
la  the  ease  pot  of  an  ejectment  brought  to  recover  possession,  the  productioc 
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of  the  receipt  or  proof  of  the  payment  of  rent  at  Michaelmas  wonld  have  bees 
a  bar  to  the  action  ;  and  the  situation  of  the  plaintiff  would  be  singularly  hard 
if  he  could  not  maintain  either  use  and  occupaUon,  or  ejectment.     I  think, 
therefore,  that  there  should  be  a  new  trial. 
HoLROTD  and  Best,  Js.,  concurred. 

Rule  absolute. 


♦The  KING  V.  THOMAS  DOLBY.  [•104 

The  panel  of  tales  havhup  been  qoashed  in  a  special  jaiy  caae,  on  the  ground  of  nninclxfierenco 
in  the  shenff:  Held,  Wat  a  renin  fivias  was  properly  awarded  to  tM  coroner,  akhongh  two 
of  the  special  jurymen  appeared  and  were  sworn  on  a  former  occasion. 

Upon  an  award  of  tales  at  Nisi  Frius,  it  is  not  necessary  that  the  tales  sboold  be  selected  oat 
of  persons  accidentally  present ;  they  may  be  selectea  out  of  persona  whose  prasence  the 
sheriff  or  coroner  has  men  prerioos  means  to  obtain. 

Indictment  for  libel.  The  case  came  on  for  trial  before  Abbott,  C.  J.,  and 
a  special  jury,  at  the  Middlesex  sittings  after  Michaelmas  term,  1821.  Two  of 
the  special  jurymen  only  having  appeared,  the  prosecutor  prayed  a  tales ;  the 
defendant  challenged  the  array  of  tales,  on  the  ground  that  John  Garratt,  Esq., 
one  of  the  two  persons  who  together  constituted  the  sheriff  of  Middlesex,  was, 
at  the  time  of  arraying  the  panel  of  tales,  one  of  the  prosecutors  of  the  said  in- 
dictment. Upon  which  challenge  the  prosecutor  took  issue,  and  triers  were 
immediately  appointed,  who  found  for  the  defendant  on  the  challenge.  The 
panel  of  the  tales  was  thereupon  quashed,  and  the  cause  made  a  remanet  to  the 
sittings  after  Hilary  term,  1822.  In  the  course  of  that  term  a  rule  was  obtained 
for  entering  a  suggestion  on  the  roll,  that  John  Garratt,  who,  together  with  W, 
Venables,  made  one  sheriff,  dtc,  was  one  of  the  prosecutors  of  the  said  indict* 
ment ;  and  further  ordering,  that  the  jury  process  should  be  directed  to  the 
coroners  of  the  county  of  Middlesex.  In  pursuance  of  the  said  rule,  a  venire 
and  distringas  issued  to  the  coroners  to  summon  the  special  jury  ;  which  being 
accordingly  effected,  the  cause  again  came  on  for  trial  on  the  26th  February 
last.  In  order  to  be  prepared  with  a  panel  de  circumstantibus,  a  considerable 
number  of  persons  were  summoned  by  the  coroner.  The  cause  having  been 
called  on,  and  only  two  special  jurymen  attending,  a  tales  was  prayed  by  the  pro* 
secutor.  It  was  ^objected  by  the  defendant's  counsel,  that  there  ought  r»|Di| 
to  have  been  a  writ  of  decern  or  octo  tales  ;  but  this  objection  was  over*  ■- 
ruled,  and  the  lord  chief  justice  called  on  the  coroners,  to  summon  instanter 
such  of  the  bystanders  as  in  their  discretion  they  should  think  fit.  Mr.  Ster- 
ling, the  only  coroner  present,  was  proceeding  to  obey  this  order ;  it  was  ob- 
jected by  the  defendant's  counsel,  tliat  the  venire  was  awarded  to  the  coroners 
in  the  plural,  and  that  the  return  must  be  made  by  both.  The  lord  chief  jus- 
tice allowed  the  objection,  and  the  case  was  made  a  remanet.  The  indictment 
again  came  on  for  trial  at  the  adjourned  sittings  after  Trini^  term,  1822,  and 
the  special  jurymen  having  been  called  over,  and  six  having  appeared,  amongst 
whom  were  the  two  who  appeared  on  the  first  occasion,  the  officer  was  proceed- 
ing to  swear  talesmen,  when  the  coroners^  return  was  objected  to,  on  the  ground, 
that  as  two  special  jurors  had  appeared  when  the  case  was  first  down  for  trial, 
the  coroners  ought  to  have  then  summoned  a  sufficient  number  to  make  up  the 
deficiency,  instead  of  summoning  a  full  jury.  This  objection  was  overruled. 
It  was  then  objected  that  the  coroners,  in  violation  of  the  statute  which  directed 
that  the  tales  should  be  chosen  de  circumstantibus,  had,  by  letter,  requested 
persons  to  attend  as  jurors.  The  tales  were  taken  from  the  common  jury  panel, 
from  which  talesmen  were  usually  summoned.  The  lord  chief  justice  over- 
ruled the  objection,  and  the  defendant  was  tried,  and  found  guilty.  A  rule  nisi 
for  a  new  trial  was  obtained,  in  Michaelmas  term,  upon  three  grounds :  first, 
because  the  coroners  had  summoned  the  talesmen,  instead  of  taking  those  who 
were  accidentally  present;  secondly,  that  there  was  a  mistrial,  it  appeari*>g 
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*10A1  *th^  the  spijecial  jury  had  been  sumnaoned  by  the  coroner,  to  which 
^   when  summoned  by  the  sheriff,  there  was  no  challenge,  and  two  of  the 
special  jurymen  had  appeared  when  the  case  was  first  called  on  for  trial ;  thirdly, 
that  there  were  two  venires  on  the  record. 

Gumey  and  Tindal^  on  a  former  day  in  this  term,  showed  cause.    It  would 
be  extremely  harsh  to  presume  that  the  coroners  would  be  guilty  of  an  offence, 
when  there  does  not  appear  the  slightest  ground  for  suspecting  one.  But,  unless 
it  be  shown  that  tliey  acted  corruptly  in  summoning  certain  persons  to  serve  as 
talesmen,  the  objection  to  those  who  were  summoned,  cannot  prevail.     The 
offence  of  embracery  most  nearly  resembles  that  which  is  now  imputed.     But 
a  coroner  cannot  be  guilty  of  that  unless  he  acts  corruptly.     Bacon's  Abr.  tit 
Juries^  Judgment  in  •^//atn/(3.)     It  is  not  enough  to  show  that  the  coroner,  a 
known  officer  of  the  court,  has  brought  certain  persons  into  court  to  provide  for 
a  deficiency  of  special  jurymen.   Some  improper  motive'  must  be  shown,  which 
cannot  be  done  in  this  instance,  as  what  he  did  waa^  in  obedience  to  a  rule  of 
court.     As  to  the  objection,  that  there  is  a  second  venire  upon  the  record, 
although  two  jurymen  appeared  on  the  first.     Indeed,  the  course  pursued  was 
the  only  practicable  one  since  the  statute  3  G.  2,  c.  25.     At  common  law  thera 
were  neither  tales  de  circumstantibus  nor  special  juries.     Then  there  was  a 
venire,  habeas  corpora  and  distringas ;  if  a  tales  were  awarded,  the  habeas  cor« 
pora  or  distringas  issued  again,  with  a  command  to  add  octo  or  decern,  &c., 
tales  to  those  summoned  on  the  venire.     By  35  H.  8,  c.  6,  s.  5,  the  tales  de 
circumstantibus   in   civil  suits   was  given,  and   that   was  extended   by  the 
^.  _•«  *4  Si  5  Ph.  &  M.  c  7,  to  prosecutions  tried  at  nisi  prius.    By  the  7  &  S 
-1   W.  3,  c.  32,  s.  3,  an  act  for  the  ease  of  jurors,  the  sheriff  is  directed  to 
return  as  talesmen,  those  who  shall  be  returned  upon  some  other  panel  to  serve 
at  the  same  assizes.     And  by  the  3  G.  2,  c.  25,  the  same  panel  is  to  be  annexed 
to  every  venire  facias;  and  the  15th  section  of  that  act  says,  that  when  a  ppc 
cial  jury  has  been  struck,  that  shall  be  the  jury  to  try  the  cause.     Bex  v.  Per- 
ry,  5  T.  R.  453.     The  mode  of  proceeding  adopted  in  this  case,  was  the  only 
one  by  which  those  statutes  could  be  obeyed.     The  list  of  special  jurymen 
was  handed  to  the  coroners ;  they  summoned  them  all,  and  returned  the  com- 
mon venire  panel  for  the  talesmen.     Had  a  writ  of  decern  tales  issued,  that 
would  have  been  in  violation  of  the  3  G.  2,  c.  25,  s.  15.    Had  any  other  tales- 
men been  taken,  the  7  and  8  W,  3,  c.  32,  would  not  have  been  observed.    The 
42  Ed.  3,  c.  11,  manifestly  does  not  apply  to  the  tales,  but  only  to  the  original 
panel  returned  upon  the  venire.     Symonds  v.  fVaUh^  Gro.  Jac.  547,  by  no 
means  proves  that  there  cannot  be  two  venires.     There  the  judgment  was  re- 
versed, because  the  venire  was  awarded  to  the  wrong  person ;  and  in  Preliaus 
V,  Robinaon,  2  Ventr.  173,  it  appears  that  the  jury  were  selected  from  diffe- 
rent panels  returned  to  the  two  venires,  and  no  ground  was  assigned  for  issuing 
the  second  venire.     And  on  the  other  hand,  liex  v.  The  City  of  Worcester^ 
Skin.  105,  and  Sir  Percival  fftUoughby  v.  Egetton^  Gro.  Jac.  35,  show  that 
there  may  be  a  second  venire  where  the  sheriff  is  unindifferent.  Now  here  there 
*1M1  ^  ^  suggestion  on  the  record,  that  the  sheriff  was  not  the  ^proper  officer 
^  to  return  the  jury ;  that  has  not  been  denied,  and,  therefore,  the  venire 
was  properly  awarded  to  the  coroners. 

SearUtt  and  Evans^  contri.  The  coroner  ought  not  to  have  used  means  to 
procure  the  attendance  of  particular  individuals  as  talesmen.  If  the  coroner 
might  so  collect  persons,  the  sheriff,  in  all  criminal  cases,  might  act  in  the  same 
manner ;  for  the  7^8  W.  3,  c.  32,  requiring  the  sheriff  to  return  such  per- 
sons to  serve  upon  the  tales  as  shall  be  returned  upon  some  other  panel,  does 
not  apply  to  criminal  cases.  He  might  collect  persons  whom  he,  from  bad 
motives,  procured  to  attend.  Nay,  it  is  possible  that  some  of  the  very  twelve 
persons  to  whom  the  defendant  had  objected,  as  special  jurymen,  might,  by 
fuch  means,  be  called  upon  to  serve  as  talesmen.     A  verdict  of  acquittal  or  of 
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gniUf  might  in  all  crihninal  cUBeB  b^  nkdde  dpHaiti,  if  the  officer  retiitning  the 
jilry  WAd  no  disposi^;  By  the  koiiim<uD  Ia#  no  persons  t^nld  be  suknmoned 
on  the  VA\en  wkhcMit  Affonlingr  td  tH^  t>dfty^  at-cncfed  th^  bpporttintty  of  knowing 
beforehand  who  those  persons  were  fd  be-.  By  th^  42  EJUW-.  3,  e.  11,  it  is  or- 
dained, that  no  inqu($ftt  extfe^i  assizes  and  deliveraiice  of  jails  be  taken  by  writ 
of  nisi  prius,  nor  in  other  manner,  at  the  siiit  of  any,  gftieat  or  small,  before  that 
the  names  of  all  them  that  shali  pass  in  the  inqnest  he  retmited  into  the  court. 
This  statute  applies  to  all  cases,  eriminal  as  Well  as  civil,  2  Hawk.  b.  2,  c.  41, 
s.  21.  This  statute  W<)nld  b^  Vh-taiiny  repealed,  if  the  offidst*  ffetuming^  th^ 
jury  had  Ihtt  power  contended  for.  Th^  Won!  "circumstances"  expressly 
rociant  pel^mis  accidentally  pl-es^nt.  If  the  ^h^fT  had  sueh  a  power,  the  legist 
lature  would  have  givi^ri  hitri  sdm^  jMnc^s  to  dompi^l  *the  attendance  of  t^iqa 
the  persons  he  so  seliecte^ ;  but  there  is  rto  stieh  process;  As  to  the  ^ 
other  point,  if  Tke  §Rng  v.  Edmonds^,  4  B.  ft  A.  471,  be  laW,  thte  special  jury 
panel  could  not  be  challenged^  beeadse  the  sheirtfT  wa»  not  unfndiffereht.  The 
speciat  jury  in  this  case  ilras  not  ehatlenged,  and  the  sheHff,  Iherefore,  ought  td 
have  summoned  it ;  and  if  the  jury  was  M\  fnll,  the  iTotnoner  might  have  been 
present  and  summoned  a  tales.  The  feilggestinn  dees  hot  aflbct  the  question, 
because,  unless  it  stated  a  legal  gnniiid  for  directiitj^  the  process  to  the  coroner, 
it  would  not  make  the  proceedings  legal.  Syfrmids  ir;  H\thh,  Ciro.  Jac.  547. 
If  71k  King  if,  Edfnbhds  be  not  law,  theh  the  defendiant  is  entitled  to  a  new 
trial,  because  his  eounse)  was  prevented  chaltetiging  the  stray  of  the  special 
jury.  PrHit>u$  v.  Robinwmn  2  Veittr.  173,  is  ah  authority  to  show  that  there 
cannot  be  two  venires  on  the  record.  Cur,  mlv,  wit. 

Abbott,  C.  J.,  now  delivehed  the  jndgmetU  of  the  Court. 

This  case  came  before  us  on  a  motion  f<*r  a  ne\V  trial.  Two  objections  were 
taken  to  the  proceeclittgs  ;  first,  that  theiaward  of  a  venire  facias  juratores  to  the 
coroners,  after  a  pinor  aifrahl  of  a  similar  pmee§s  to  the  sherifls,  on  which  some- 
thing had  been  done,  was  irreglilatr ;  and}  secOmlly,  that  upbn  the  prayer  and 
award  of  a  tales  at  Nisi  Prins,  under  which  the  eatitre  ivas  actually  tried,  the 
tales  ought  ro  have  been  taken  out  of  the  persons  Who  should  happen  to  be 
accidentally  present  in  court,  withont  any  previous  measure  adopted  *by  r«|^/| 
the  coroners  to  obtain  the  presenee  of  any  persons  whom  they  might  *- 
consider  to  be  proper  persons  to  eonstitule  the  thies,  if  a  tales  should  become 
necessary; 

The  first  objection  was  argued  very  mtibh  u|>on  a  supposition  that  the  probess 
to  the  eottmers  ditected  them  to  summon  other  persons  than  those  Who  had 
been  pt^viously  summoned  by  the  ahetdflfs.  But  this  stipposition  ife  hot  War- 
ranted by  the  language  of  the  recrtrd,  fot*  the  direetit^n  to  the  coreners  is  only  to 
cause  to  come  twelve  good  ahd  laWftil  men,  net  twelve  othei*  good  and  lawful 
men  ;  and  in  fact,  this  being  a  special  jury  eause,  though  it  doeis  not  so  appear 
on  the  record,  the  primary  panel  returned  by  the  coit)riei*  contained,  as  it  Ought 
tn  haVe  done,  the  same  identical  rtames,  ahd  no  others,  as  the  panel  previously 
returned  by  the  sheriffs  on  the  process  directed  to  tht'mi  being  the  persons 
nominated  under  the  rule  of  court,  and  in  confonnity  tb  the  act  of  parlianient& 
And  the  effect  and  substance  of  the  whole  proceeding  was  prertseljr  the  same 
as  if  an  oclo  or  decem  tales  had  been  awarded,  according  10  the  ancient  coUl'se 
of  proceeding,  priol'  to  the  statutes  giving  the  tales  according  to  the  practice  now 
in  use.  So  that  the  case  has  been  tried  by  the  very  pHntrptff  fators,  by  whom, 
according  to  the  defendant's  argument,  it  ought  to  liave  been  tried.  We  there- 
fore think  there  is  not  any  sufficient  fbundation  for  this  objection,  either  upon 
or  mit  of  the  record. 

As  to  the  second  objection.  Viz.,  that  the  eoronei^  ought  tk>  haVe  taken  the 
tales  fVom  duch  persons  as  might  happen  to  be  present  ih  the  cbuH,  and  ought 
not  to  have  summoned  any  persons  of  whom  they  might  make  a  panel,  we  are 
of  opinion  that  this  objection  also  ought  not  to  prevail. 
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^1 1 11  *^^  t>bjecuon  was  nnirfe  at  the  trnrl  to  the  mdividiials  summoirecl  and 
-^  -apf^earmg :  nor  w«  it  alleged  that  the  coroners  had,  in  the  paitiealar 
instance,  acted  from  any  improper  motive  or  design.  But  the  objection  was 
pat  upon  fenetal  prmeiples';  npeli  the  supposed  danger  of  aliowin)^  a  coroner, 
or  sheriff^  to  tfecnre  the  attendance  of  persons  tshosen  by  himseff,  and  thereby 
in  effect  to  select  a  part  of  the  jnry.  Tim  objection  is  in  direct  and  manifest 
conurjdktiop  to  tiie  whole  prmeifle  and  practice  of  the  eomnion  law.  By  the 
common  law,  the  person  to  whom  the  jury  process  was  directed,  wliether  sherifT 
or  ooroner*  as  the  ease  might  be,  chose  whom  he  would  summon  to  attend,  and 
place  upon  his  panel :  if  a  full  jury  did  not  appear,  and  a  decem  or  octo  tales 
was  awarded  at  the  common  taw,  the  sTieriffor  coroner  in  like  manner  selected 
Che  persons  in  ex0Ctftioto  of  this  process.  Omr  common  law  acknowledges  no 
such  absurdity  as  taking,  by  chance  and  hazard,  the  persons  who  are  to  dis- 
ehxtge  the  iMpottant  duties  of  jurymen.  It  his  ctdained  IhM  th^s  shaH  be  done 
by  some  known  and  responsible  officer,  who  may  be  punished  if  he  act  amiss. 
Even  vnder  the  statute  ^5  Hen.  6,  e.  6,  which  gave  the  tales  de  circa mstanti- 
bus,  as  it  IS  tistially  caRed,  a  discretion  is  to  be  exetvisefd  by  the  fifRtcer.  The 
provision  was  made^  as  appears  by  the  words  of  the  fifth  aection,  '*  for  the  more 
vpeedy  trial  of  tssves,"  not  for  the  prevention  of  pmrfeiality^  as  was  suggested  at 
the  bar.  AYkd  by  the  sixth  section,  the  BheriiT  or  other  minister,  is  **  to  name 
and  appoint  so  many  of  such  other  able  persons  of  the  (bounty  as  may  be  prenent 
at  the  said  assizes,  ot  nisi  prius,*'  as  shall  be  sufficient  to  make  up  thetiumber 
♦11^1  required.  Nomination  and  appointment  import  aelection.  'A  discre- 
-^  tion  is  to  be  ex^rtris^,  though  the  number  of  the  persons  out  of  whom 
the  chMce  is  to  be  mti&e  is  df  necessity  limited  to  those  who  may  happcii  to  be 
at  the  assizes,  or  nisi  pfins.  And  tt  was  well  observed,  tm  the  part  of  the 
ctown,  thM  siich  h  'pvaeeed'irig  as  wte  adopted  by  H^o  coTonferstyn  this  occasion^ 
is  much  less  'opi^n  to  the  probability  of  an  unfair  trial,  than  the  taking  ihe  tales 
firom  those  who  may  happen  to  be  present  in  V^ourt ;  inasmuch  as  either  party 
may  oki  a  trtal  t^ke  measures  to  fill  llie  court  with  his  "Awn  fri^ds  and  parti- 
sans.   For  these  teasotas  we  think  ^e  rule  for  a  new  trial  ought  to  bediireharged. 

Role  dischai^ged. 

The  KING  n.  ALTHORNE.(a) 

nt  pcoifer  ^n»  hhed  to  Benrt  as  a  d^Wttht  in  husbandry  iVoiYi  Nh^aefmn,  16(1,  td  Afirhael- 
■Mi,  1088,  m  Weehlv  wages ;  and  if  he  tfadhii  imatentsoDld  not  W««  tor  the  harvest,  he  wnb 
10  barrest  for  himself.  Previoaely  to  the  harvest,  the  ixiaater  onered  the  pauper  5/..  for  the 
barreat,  wnich  he  accepted,  and  continued  in  the  service  the  wnole  year':  Tteld,  that  this  was 
an  ekoepdv'e,  arid  nibt  a  xiondiikmal  hirmg,  tod  tint  no  flet^Itftheiit  ^as  ^ih^. 

On  an  appeal  a^inet  an  order  of  two  justices,  for  the  removal  of  John  Wig- 
gins and  Elizabeth  his  wife,  from  the  parivh  of  MaylancI  t6  the  parish  of  Al- 
thome,  both  in  the  county  of  Essex,  the  sessions  coniirmecl  the  order,  subject 
to  the  opinion  of  this  court,  upon  the  'following  ca^e.  *'Tliej^auper,  who 
4|.^-|  *was  settled  in  Althoriie,  at  Michaelmas,  1821,  agV'eed  wilh  Mr.  t^roil,  a 
-'  farmer  in  the  parisli  of  Mayland,  to  live  with  him  as  his  'servant  in  hiis- 
bandry  from  that  Michaelmas  till  the  Michaelmas  following,  at  10».  per  week 
fur  the  winter  half  year,  and  ll«.  per  week  for  the  sunriiTier ;  and  if  he  and  his 
master  could  not  agree  for  the  harvest  month,  the  pauper  was  to  harvest  for 
himself  where  he.  pleased.'*  Previous  to  the  harvest  the  master  offered  the 
pauper  bi,  for  the  harvest,  which  he  agreed  to  take ;  and  accordingly  continued 
in  his  master's  service  during  the  whole  year." 

Je$iopp^  in  support  of  the  order  of  sessions,  was  stopped  by  the  Court. 

(a)  In  paf«ntlh<«  of  the  ktng*s  Warrant,  fimied  ten  dats  beft)re  tfalft  end  «>f  Trinity  terai,  Bav- 
kv.  Holro^d,aiid  Beat,  Js.,  set  on  the  23d  of  June,  and  the  Ibllowing  days,  until  tlie  3ih  of  July 
laelasiTe.  in  the  room  ailjoining  tht  court ;  and  this  and  the  several  following  cases  were  argued 
ind  determined. 
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Brodrick^  contii,  contended,  that  this  was  a  conditional  and  not  an  exceptive 
hiring^,  and  that,  as  the  pauper  actually  aerved  for  the  whole  year,  he  gained  a 
aeltlenient  in  Mayland. 

But  ptr  Curiam.  The  service  would  not  have  continued  for  the  whole  year, 
unless  afier  the  original  hiring  a  new  bargain  had  been  made  for  the  harvest 
month.  There  was  not  then  any  one  hiring  for  a  year :  and  therefore,  although 
the  pauper  actually  served  for  a  year,  it  was  not  such  a  service  as  confers  a  set- 
tlemeuL 

Order  confirmed. 


•The  KING  v.  The  Inhabitants  of  BYKER.  ['IM 

A  pauper  was  by  indeotiire  hired  fiar  a  year  aa  a  driver  in  a  coUieryt  at  the  wagea  oi  It.  lOd.  for 
a  good  day's  work,  not  exceeding  fourteen  hours,  and  2d.  a  day  more  when  mat  time  was  ex- 
ceeded :  and  he  was  to  forfeit  10>.  6d.  for  every  act  of  disobedience,  and  2«.  64.  per  day  for 
lying  idle  (to  be  deducted  out  of  his  wa^es.)  liiere  was  a  proviso,  that  oottdn^  in  the  inden- 
ture should  be  construed  to  oust  the  jurisdiction  of  the  justices,  or  to  prevent  either  master  or 
servant  from  applying  to  them  in  case  of  disputes ;  and  a  covenant,  that  in  case  the  master 
about  Christmas  should  wish  to  repair  any  engine,  &c.,  belonging  to  the  colliery,  he  tmghl 
stop  the  workings  for  any  period  not  esceeaing  seven  days,  without  |>aying  any  wages  totM 
liauper,  unless  employed  in  other  work :  Hdi^  that  this  was  a  conditional,  ana  not  an  excep- 
tive contract,  and  that  the  pauper  gained  a  settlement  by  serving  under  it  lor  the  whole  year. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  county  of  Durham, 
for  the  removal  of  William  Gray  and  Mary  his  wife,  from  the  township  of 
HaughU>n*le-Spring,  in  the  said  county  of  Durham,  to  the  township  of  Byker, 
in  the  county  of  Northumberland,  the  Court  of  Quarter  Sessions  at  Durham 
confirmed  the  order,  subject  to  the  opinion  of  this  Court,  upon  the  following 
case*  By  an  indenture,  bearing  date  the  23d  day  of  October,  1809,  and  pur* 
porting  to  be  made  between  James  Potts  of  Byker,  in  Northumberland,  of  the 
one  part,  and  the  several  persons  whose  names  or  marks  were  thereunto  sub- 
scribed, of  the  other  part,  the  said  James  Potts  did  hire  and  retain  the  several 
otlier  parties  thereto,  and  they  did  hire  and  bind  themselves  as  workmen  or 
servants,  to  be  employed  in  a  certain  colliery  for  the  term  of  a  whole  year, 
from  the  21st  day  of  January,  1810,  and  to  serve  J.  P.  in  the  colliery  for  cer- 
tain hire  or  wages  in  the  indenture  mentioned ;  and  J.  P.  did  covenant  to  pay 
to  every  driver,  for  every  good  and  sufficient  day's  work,  not  exceeding  four- 
teen hours,  in  single-shaft  pits  (and  2(/.  per  day  when  that  time  was  exceeded) 
1«.  10(/.  And  the  several  persons  hired  and  retained  by  the  indenture  did  cove- 
nant with  J.  P.  that  each  of  them  would,  in  their  several  stations,  diligently 
perform  and  obey  his  orders  and  directions  as  *to  the  manner  of  work-  |-^. . . 
ing  the  colliery,  and  work  the  colliery  fairly  and  regularly,  and  as  therein  *- 
further  expressed ;  or  in  default  thereof,  should  forfeit  and  lose  (to  be  retained 
out  of  their  wages)  the  sum  of  10«.  6(/.  for  every  act  of  disobedience ;  and 
^%o  the  sum  of  2«.  0if.  per  day  for  lying  idle  upon  each  hewer,  deputy-crane- 
man,  on-setter,  sinker,  driver,  or  oflf-handman,  to  be  deducted  as  aforesaid ;  and 
for  every  working  day  which  they  or  any  of  them  so  hired  and  bound  ^  afore- 
said should  absent  themselves  from  their  employment,  or  should  neglect  or  re- 
fuse to  fulfil  and  execute  the  whole  of  the  business  of  a  usual  day's  work,  un- 
less prevented  by  sickness  or  some  other  unavoidable  cause,  the  defaulters 
should  forfeit  and  lose  (to  be  retained  as  aforesaid)  the  sum  of  2«.  6(/.  for  every 
such  default,  refusal  or  neglect ;  all  which  said  forfeitures  and  penalties  should 
be  deducted  and  retained  out  of  the  wages  or  earnings  of  each  offender  at  the 
first  pay-day  next  at\er  the  offence  should  be  committed.  And  in  the  said  in- 
denture was  contained  a  proviso,  that  the  indenture  should  not,  nor  should  any 
covenant  or  clause  therein  contained,  be  construed  to  extend  to  oust  or  exclude 
any  justices  of  the  peace  from  any  jurisdiction  or  cognisance  which  the  statute 
law  of  this  kingdom  hath  given  to  such  justices  over  masters  and  servants ;  but. 
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on  the  contrary,  that  each  of  the  said  several  parties  thereto  should  be  at  full 
liberty,  notwithstanding  any  thing  therein  contained,  upon  any  breach  of  any 
of  the  before-mentioned  covenants,  to  call  for  and  require  the  aid  and  assistance 
of  any  jastice  or  justices,  to  compel  the  performance,  or  punish  any  breach  of 
such  covenants,  as  far  as  by  law  they  could  or  might  if  the  said  indenture  had 
^1161  ^^^  ^'^^  made.     And  it  was  further  *«ovenanted  and  agreed,  that  in 

-^  case  the  said  J.  P.  should  think  it  necessary,  at  or  about  Christmas, 
1822,  to  repair,  alter,  or  amend  any  engines  or  machines  of  or  belonging  to  the 
said  colliery,  or  to  remove  or  prevent  any  obstructions  or  hinderance  which 
might  have  happened  to  the  same,  or  to  do  any  other  thing  which  he  the  said 
J.  P.,  his  executors,  ^.,  should  think  needful  to  be  done  in  the  said  colliery, 
or  the  working  of  the  same,  that  then  it  should  be  lawful  for  him  to  stop  the 
workings  at  all  or  any  of  the  pits  of  the  colliery  for  any  length  of  time  not  ex- 
ceeding  in  the  whole  the  space  of  seven  days,  without  paying  or  allowing  any 
wages  or  sums  of  money  to  any  of  the  several  parties  who  should  thereby  be 
prevented  from  doing  their  daily  work,  save  and  except  such  of  them  as  should 
be  employed  by  him  in  any  other  woric  in  and  about  ^e  colliery,  or  otherwise, 
who  riiould  be  paid  or  allowed  reasonable  wages  for  such  his  or  their  other 
work.  This  indenture  was  executed  by  James  Potts  and  by  William  Gray, 
the  pauper,  together  with  a  great  number  of  other  workmen,  upon  the  day  it 
bears  date.  William  Gray  was  retained  and  hired  by  the  said  indenture  as  a 
driver.  He  was  at  that  time  under  age,  unmarried,  and  without  any  child. 
At  the  time  when  the  indenture  was  executed  William  Gray  was  in  the  service 
of  J.  Potts,  at  the  colliery,  and  he  continued  in  his  service  as  a  driver  for  a 
whole  year,  from  the  21st  of  January,  1810,  till  the  21st  January,  1811,  and 
resided  during  all  that  year  in  the  township  of  Byker.  There  was  no  evidence, 
either  that  the  pauper,  William  Gray,  had  or  had  not  incurred  any  penalty  or 
foifeiture  during  his  year's  service  under  the  indenture,  or  that  any^  deduction 
had  or  had  not  been  made  from  his  waffes. 
*1 171       *'^'  -^Iders&n^  in  support  of  the  order  of  sessions.     The   pauper 

-^  acquired  a  settlement  in  Byker.  The  question  here,  is  very  different 
from  Rex  v.  €rirteshea(i,{a)  In  that  case  there  were  several  dear  exceptions 
out  of  the  contract.  Here,  there  is  nothing  of  that  kind.  The  service  is  nt>t 
limited  to  any  stated  number  of  hours  in  each  day.  The  question  must  be  de- 
cided by  this  principle,  that  the  exception  must  be  in  the  contract  itself.  It  will 
not  be  an  exception  if  by  the  custom  of  the  country,  or  by  the  custom  of  a  par- 
ticular trade,  or  by  spettial  leave  of  the  master,  the  servant  works  during  certain 
hours  only. (6)  The  clerk  in  a  mercantile  house  attends  during  certain  hours 
only ;  but  if  he  were  hired  for  a  year,  the  hours  of  rest  would  not  be  an  excep 

(a)  Bet  ▼.  G^etkmd,  &  T.  2  G.  4. *Tbe  pauper  was,  ijQgatber  with  inviy  other  persons,  hired 
to  work  in  a  coUiery  from  the  5th  of  April,  1813,  to  the  5th  ot  April,  1814.  Amonffst  other  things, 
it  was  stipulated  that  each  man  shoula  on  each  working  day  do  such  a  quantity  of  work  as  should 
be  deemed  equid  to  a  foil  day*s  work,  and  shookl  not  leav*.  the  pk  «piil  that  quantity  was  com- 
pleted, or  ID  default  thereof  sbouU  fojrfeit  2$,  $d.  The  master  siipiilated  to  find  work  for  thp 
men  during  the  whole  year,  and  to  forfeit  2«.  6d.  for  evcty  day  that  he  sHouId  obUge  them  to  lie 
idle,  eioept  at  the  Chnsimos  holidays,  which  were  not  to  exceed  ten  days.  There  was  also  m 
proviso;  thai  nothing  in  the  agreement  should  .oust  tkie  jurisdiction  of  the  magistrates.  The  pau- 
per worked  for  the  whole  year,  including  the  holidays,  except  on  certain  Saturdays  called  paw 
Saturdays,  when  the  wages  were  paid,  and  the  men  did  no  work.  The  justices  at  sessions  bold 
thst  this  hiring  and  service  did  not  confer  a  settlement. 

Williams,  m  support  of  the  ordsr  of  sessions,  relied  upon  Rex  ▼.  Bdgmtmd,  3  B.  &.  A.  107, 
tad  contended  that  the  agreement  between  the  pauper  ai)d  his  master  was  merely  for  a  certain 
quantity  of  work. 

Tindal,  contra,  referred  to  the  proviso  at  the  end  of  the  agreement  to  show  that  the  relation 
of  master  and  servant  existed  throughout  the  year. 

Per  Csfwsi.  That  would  not  authorize  the  roagistraies  to  interfere  contrary  to  the  express 
contrKt  of  the  parties.  The  case  is  not  distinguishable  in  principle  from  Rex  v.  North  NtUey, 
and  Rex  v.  Edgmtmd.  The  pauper  has  not  stipulated  to  be  under  the  control  of  the  master  fot 
the  whole  year. 

Order  of  sessions  confirmed. 

tjk)  See  JZex  v.  St,  Agnee,  Burr.  S.  C.  671;  Rt:x  v.  Birmingham,  1  Doug.  333. 
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ti(Mi  ♦out  of  the  contract.  There  are  certain  implied  exceptions  in  eveiy 
contracu  Rex  ▼.  AU  Saint$^  fVorcester^  1  B.  &  A.  322.  Here,  the 
number  of  hours  during  which  the  service  was  to  be  performed,  was  merely 
Ritroduccd  as  a  mode  of  caloulatinf  the  amount  of  the  wages.  The  hiring  was 
general,  although  the  mode  of  calculating  the  wages  was  special ;  and  wages 
were  not  to  be  paid  for  fourteen  hours'  service  only ;  if  the  service  were  longer, 
the  .pauper  was  to  have  higher  wage».  So,  also,  the  retention  of  part  of  the 
wages  in  case  of  negligence,  was  merely  for  the  purpose  of  enforcing  obedience. 
And  besides  the  forfeiture  for  absence,  there  is  a  special  provision,  that  the  ju- 
risdiction of  the  magistrates  shall  not  be  ousted ;  and  they  might  compel  the 
party  to  serve.  That  does  not  restrain  the  original  unqualified  hiring  for  a 
whole  year.  The  stipulation  as  to  repairing  the  engine  applies  to  the  master 
alone,  and  does  not  give  the  servant  any  power  to  go  away.  The  master  might 
employ  him  elsewhere.  That,  therefore,  was  not  an  exceptive  hiring,  and  the 
service  under  it  was  sufficient  to  confer  a  settlement.  Bex  v.  Edgmond^  3  B. 
&  A.  107,  is  distinguishable ;  for  in  that  ease  there  was  a  clear  stipulation  for 
absence,  and  leave  to  serve  any  other  master  doring  severe  frost.  That,  too, 
was  considered  as  a  contract  for  a  certain  quantity  of  work  per  day.  Here,  the 
pauper  wlis  compellable  to  serve  for  the  whole  day.  There  was  no  liberty  for 
the  pauper  to  go  into  another  service  during  the  repair  of  the  engine ;  and  if  the 
work  at  the  pit  was  discontinued  for  more  than  a  week,  the  master  was  to  pay 
wages. 

Tinialy  contri.  This  was  an  exceptive  contract.  The  agreement  was,  that 
the  pauper  should  receive  a  ^certain  snm  for  a  day's  work  not  exceeding  r«||Q 
fourteen  houra.  No  magistrate  could  have  compelled  the  pauper  to  re-  '^ 
turn  to  work  after  the  expiration  of  the  fourteen  houra.  Then,  according  to 
Bex  V.  North  *Nibley^  6  T.  R.  21,  that  did  not  confer  a  settlement.  It  is  no 
answer  to  say  that  the  hiring  was  originally  for  a  year  or  yeara  ;  for  that  was 
the  case  mRtx  v.  Edgmond,  In  that  case  Abbott,  G.  J.,  says,  **  I  do  not  see 
what  remedy  the  master  could  have  had,  supposing  ^e  pauper  to  have  refused 
to  work  after  the  usntl  houra."  The  stipolamon  in  that  case  for  absence  during 
frost,  resembleii  the  provision  here  for  the  repair  of  the  engine.  In  this  case, 
it  must  be  admitted,  the  pauper  has  not  any  express  liberty  to  work  elsewhere ; 
but  if  the  master  chose  to  turn  his  men  off  for  a  time,  they  would  not  be  bound 
10  remain  idle,  but  might  enter  into  another  service ;  the  cases,  therefore,  are 
not  to  be  distinguished.  Rtx  v.  Gaieshead  is  also  in  point  for  the  appellants. 
In  that  case  there  were  certain  forfeitures  for  absence,  and  at  the  end  of  the 
agreement  a  proviso^  that  nothing  therein  contained  should  have  relation  to  the 
jurisdiction  of  magistrates  m  cases  of  disputes  between  master  and  servant. 
And  it  was  observed  by  the  Court :  '*  The  last  clause  cannot  control  the  express 
stipulations  previously  agreed  to.  That  of  the  servant's  leaving  his  work  is 
contemplated  by  the  parties  tliemselves,  who  agree,  that  for  any  default  he  shall 
pay  certain  'fines  and  penalties.  This  case  is  not  to  be  distinguished  firom  Rex 
V.  Edgmond.^*  Neither  is  the  present  ease  distinguishable ;  and  if  those  cases 
were  well  decided,  the  order  of  sessions  must  be  quashed.      Cur.  adv.  vult. 

*The  judgment  of  the  Court  was,  on  a  subsequent  day  during  the  p^ioa 
Iftittings,  delivered  by  ■- 

Baylby,  J.  The  question  in  this  case  was,  whether  the  hiring  were  con- 
dilioAal  or  exceptive.  Many  cases  of  this  description  are  to  be  found  in  the 
books,  between  Which  the  distinction  is  rather  subtle,  and  at  firat  sight  noteastly 
discovered.  Adverting  to  them  all,  the  proper  distinction  appears  to  be  this  ; 
if  the  bargain  be  originally  made  for  an  entire  year,  and  terms  are  introduced 
applicable  to  a  continuance  of  the  relation  of  master  and  servant  during  the 
whole  year,  but  there  is  also  a  provision,  that  in  a  given  event  it  shall  be  com- 
petent to  the  parties  to  put  an  end  to,  or  suspend  the  service  for  a  part  of  the 
year,  still  a  settlement  is  gained  if  the  service  is  actually  performed  for  a  whole 
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jear,  md  neither  party  avails  himself  of  the  condition.     A  conditional  hiring 
it,  for  this  purpose,  the  same  as  as  absolute  hiring,  unless  the  condition  is  acted 
upon.    An  exceptive  hiring  is  one  by  which  the  relation  of  master  and  servant 
witt  not  subsist  for  the  whole  year,  unless  some  further  arrangement  is  entered 
into ;  and  if  by  the  bargain  days  of  hours  are  excluded  from  the  service,  that 
is  an  exceptive  hiring.     It  has  been  contended  that  here  both  days  and  hours 
are  excluded,  but  we  are  of  a  different  opinion.     The  pauper  waa  hired  by  in- 
denture, and  it  was  agreed  that  the  master  should  pay  for  every  good  day*s 
work  not  exceeding  fourteen  hours,  (and  2d.  pec  day  when  that  time  was  ex- 
ceeded,) !«.  lOd.     It  was  said  that  the  pauper  was  entitled  to  absent  himself 
at  the  expiration  of  fourteen  hours,  and  that  the  master  coold  not  compel  him 
to  work  any  longer.     We  are  of  opinion,  that  the  time  was  only  mentioned  as 
*l2ll  ^^  measure  of  the  wages;  that  the  contract  doea  not  impose  ^any  limit 
•J  upon  what  might  reasonably  be  required  by  the  master ;  and  that  the 
relation  of  master  and  servant  contmued  during  tlia  whole  twenty-four  hours. 
Upon  the  forfeitures  also,  we  think  that  the  pauper  might  not,  upon  payment 
of  them,  be  absent  if  he  thought  fit,  but  that  they  were  inserted  to  enforce  regu- 
lar attendance ;  and  this  view  of  it  m  confirmed  by  the  clause  stipulating  thai 
nothing  in  the  ccmtract  shall  be  construed  to  abridge  the  power  of  the  magis- 
trates.    Another  clause  has  been  insisted  upon  for  the  appellants ;  that  relating 
to  die  repair  of  the  engine.     If  Uiat  was  an  exception,  this  was  a  contract  for  a 
year,  minus  seven  days.     But  we  think  it  a  contract  for  a  year,  with  power  to 
the  master  to  stop  the  work  if  he  thought  fit.     Had  he  done  so,  the  question 
would  have  been  different ;  but  that  is  not  found.     This,  therefore,  was  a  bar- 
gain for  a  year  with  liberty  to  suspend  the  service,  which  constitutes  a  condi- 
tional and  not  an  exceptive  hiring.     This  distinction  between  conditions  and 
exceptions  is  inconsistent  with  all  the  decisions.     In  the  cases  where  a  servant 
having  liberty  to  be  absent,  has  been  held  not  entitled  to  a  settlement,  it  wiU  be 
found,  either  that  the  servant  availed  himself  of  the  liberty,  or  that  the  time  was 
necessarily  excepted  out  of  the  original  contract.     This  being  a  conditional 
hiring,  and  the  condition  not  having  been  acted  upon,  the  pauper  gained  a  set- 
tlement in  Byker.     And  the  order  of  sessions  was  therefore  right. 

Order  confirmed. (a) 

(<>  In  Rex  Y.  Bishops- HatJUld,  2  Bott.  211,  the  pauper  was  hired  for  a  year,  with  liberty  to 
leiUmself  for  the  harvest  month  to  anv  other  person.  In  Hex.  ▼.  Enminffham,  2  Bott.  217,  the 
biring  WW  for  a  year,  with  liberty  to  be  abaeat  eLeven  daya  dunnc  the  ah^ep-ahearing  eeaaon. 
In  iZcs  ▼.  ArUn^on^  1  M.  &  S.  622,  die  hirinc  waa  for  a  year,  yirith  liberty  to  be  abpent  during 
*1321  ^^  sheep-shearing  season.  In  JRex  t.  Turvey,  2  B.  &  A.  520,  *ihe  hiring  was  for  a  year 
^  from  Michaelmas,  to  go  away  a  month  at  harvest,  and  make  up  the  time  after  Michael- 
mas In  each  of  theae  eaaea  the  pauper  did  abcent  himself  aocordijfifl  to  the  liberty  reaerved  in 
the  original  ootitract ;  and  it  was  held  that  no  settlemjBOt  wna  gainedby  such  hiring  and  service. 
There  are  two  cases.  Rex  v.  Westerletgh^  Burr.  S.  C.  753,  and  jRex  v.  Winck^nih,  1  Doug. 
391,  which  appear  to  be  at  Tarianee  with  those  decisions.  In  each  of  these  two  cases  the  pauper 
vas  hired  for  a  year,  with  liberty  to  be  absent  on  duty  as  a  militia  ipaflk  for  a  month,  and  he  ac- 
cordingly was  absent ;  yet  it  was  held  that  thp  hiring  and  service  conferred  a  settlement.  In 
Sex  Y.  Over^  1  East.  599.  Lord  Kenyon  says,  that  tne  ground  of  those  decisions  was.  that  the 
leave  of  abaence  stipulated  for  was  no  other  than  what  the  law  would  have  compelled  without 
stipulation.  In  several  other  cases,  it  has  been  held  that  implied  exceptions  will  not  prevent  the 
niiiiag  of  a  aettlement,  but  that  if  they  are  expressed  in  tne  contract,  they  will  have  that  effect. 
Rex  V.  Macelea£eli,  Burr.  S.  C.  458 ;  Rex  v.  All  Saints,  Worcester,  1  B.  &.  A.  322.  And  there 
sppein  to  be  tnis  distinction  between  them,  that  notwithstanding  the  uiplied  exceptions,  the  re- 
laooD  of  master  and  servant  oontinn^a  during  th^  whol^  year ;  whereas  that  relation  has  been 
^'^Misidered  at  an  end  during  the  excepted  penods  stipulated  for  in  the  contract.  Bex  v.  Wring- 
'm.  Burr.  S.  C.  280.  But  in  the  case  of  the  militia  men,  it  seems  that  the  relation  of  master 
■nd  servant  must  at  all  eventa  have  been  anspended  for  the  time  daring  which  they  were  ont  on 
dntv.  It  seems  difficult,  therefore,  to  understand  on  whi)t  principle  those  cases  are  sustainable : 
Ud  see  the  observations  made  by  the  court  in  Rex  v.  Beaulieuj  3  M.  dc  S.  229. 
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The  KING  v.  The  Inhabitants  of  ST.  PANCRAS  in  the  County  of 

MIDDLESEX. 

A  settlement  may  be  gained  by  beins  rated  and  paying  parochial  taxes  In  req)ect  of  a  tenement, 

iMfiing  above  the  annual  value  of  102. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Kitty  Buchan,  the 
wife  of  William  Buchan,  was  removed  from  the  parish  of  Lambeth,  in  the 
county  of  Surrey,  to  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  as 
the  place  of  the  legal  settlement  of  the  said  Kitty  Buchan.  The  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : 
The  husband  of  the  said  Kitty  Buchan  occupied  a  ^house  in  Thorn-  r«|oo 
haugh  street,  in  the  parish  of  St.  Pancras,  and  resided  in  the  same  for  a  ^ 
period  not  exceeding  nine  months,  and  subsequent  to  the  2d  day  of  July,  1819, 
at  the  yearly  rent  and  value  of  80/. ;  and  during  such  occupation  her  said  hus- 
band was  regularly  rated  by,  and  paid  a  poor-rate  to,  the  parish  of  St.  Pancras, 
as  such  occupier  of  the  said  house. 

Cowley,  in  support  of  the  order  of  sessions.  The  3^4  W.  ii  M.,  c.  11, 
s.  6  enacts,  **  that  any  person  coming  to  inhabit  in  any  parisli  charged  with  and 
paying  his  share  towards  the  public  taxes  of  the  said  parish,  shall  gain  a  settle- 
ment.*' The  paying  of  taxes  was  considered  by  the  legislature  as  equivalent  to 
the  notice  required  by  s.  3  in  other  cases.  There  can  be  no  doubt,  therefore, 
that,  under  this  section  a  settlement  might  be  gained  by  paying  rates  and  taxes 
for  a  tenement  of  any  value.  The  85  G.  3,  c.  101,  s.  4  enacts,  **  that  no  per- 
son shall  gain  a  settlement  by  being  charged  with  and  paying  his  share  towards 
the  public  taxes  or  levies  of  the  said  parish,  for,  or  on  account,  or  in  respect  of 
any  tenement,  not  being  of  the  yearly  value  of  lO/.**"  That  section,  therefore, 
in  terms;  only  repeals  the  sixth  section  of  the  statute  of  William,  so  far  as  re* 
gards  the  paying  of  rates  and  taxes  in  respect  of  tenements  under  the  value  of 
10/.,  and  may  be  considered  as  having  the  same  operation  as  if  it  was  intro- 
duced as  an  exception  into  the  sixth  section  of  that  statute.  It  is  perfectly  clear, 
therefore,  that  a  settlement  may  be  gained  by  the  payment  of  rates,  in  respect 
of  tenements  above  the  value  of  10/.  It  is  true,  that  in  Rex  v.  The  Inhabitant* 
of  Islington,  1  East,  283,  *Lord  Kenyon  is  reported  to  have  said,  that  r^io^ 
it  was  intended,  by  the  35  G.  3,  to  make  an  end  of  this  head  of  settle-  *- 
ment  law  in  future ;  but  that  was  an  extra-judicial  opinion  ;  and  in  Rex  v.  Pen* 
ryn,  5  M.  &  S.  443,  Lord  Ellbnborouoh  delivers  a  similar  opinion ;  but  Mr. 
Justice  Abbott  seems  to  have  considered  the  operation  of  the  statute  to  be  con- 
fined to  cases  where  the  rates  were  paid  for  tenements  of  very  small  value. 
That  decision,  however,  cannot  be  supported.  There  is  one  case  where  a  per- 
son residing  on  a  tenement  of  more  than  10/.  annual  value  could  not  gain  a  set- 
tlement, except  by  the  payment  of  rates ;  and  that  is  the  case  of  a  servant  to 
the  crown,  residing  in  a  tenement  belonging  to  the  public,  (a)  There  he  would 
not  gain  a  settlement  by  renting  a  tenement,  nor  by  being  an  owner;  for  it  was 
not  his  own.  The  59  G.  3,  c.  50  does  not  affect  the  question  at  all,  for  that  is 
expressly  confined  to  settlements  by  the  renting  of  tenements. 

Bamewall,  contrd.  Before  the  35  G.  3,  c.  101  passed,  the  settlement  by 
payment  of  taxes  was  never  resorted  to,  unless  the  pauper  rented  a  tenement 
of  less  than  10/.  a  year  value.  When,  therefore,  it  was  enacted,  that  no  settle- 
ment should  be  gained  by  paying  taxes  for  such  a  tenement,  it  is  manifest  that 
the  legislature  intended  to  take  away  that  head  of  settlement  altogether ;  for  it 
in  terms  destroyed  that  which  was  in  practice  the  only  settlement,  by  payment 
of  rates.  That  was  the  opinion  of  Lord  Kenyon,  in  Rex  v.  Islington,  I  East, 
283,  to  which  Mr.  East,  the  reputed  author  of  the  act,  has  added  a  note,  wi'ii- 
out  expressing  any  disapprobation  of  that  opinion.  *The  decision  of  r^tnt^ 
court  in  Rex  v.  Penryn  is  an  authority  expressly  in  point.     And  Lord  ^ 

(a)  See  Rex  v.  Chuhunt,  1  B.  &.  A.  473. 
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Ellcnborouch  deYiveted  a  very  strong  opinion  upon  the  very  question  now 
before  the  court.  The  59  G.  3,  c.  60  is  also  in  favour  of  this  construction  ;  for 
althoufh  it  appears  by  its  preamble  to  be  confined  to  settlements  gained  by  the 
renting  of  tenements,  yet  it  enacts,  that  **  no  person  shall  acquire  a  setdement 
by  or  by  rta»on  of  dwelling  for  forty  days  in  any  tenement,  unless  it  be  held 
for  the  term  of  one  whole  year,  and  the  rent  paid  for  a  year,"  ^c.  &c.  But  if 
a  settlemeni  may  be  gained  in  every  one  of  those  cases,  by  paying  the  smallest 
sam  for  rates,  although  the  tenement  be  not  held  for  a  year,  and  although  no 
rent  whatever  be  paid,  a  party  may  be  said  to  obtain  a  settlement  by  reason  of 
dwelling  m  a  tenement;  and  that  statute  will  be  virtually  repealed. 

Cur,  adv.  vati. 
Bavlvt,  J.  The  question  in  this  case  is,  whether  the  right  to  a  settlement, 
by  being  rated,  and  paying  taxes,  was  still  a  subsisting  right  at  the  time  when 
the  pauper  was  rated  and  paid,  the  tenement  which  he  occupied  being  of  the 
annual  value  of  10/.  or  upwards.  In  this  case  the  pauper  could  not  gain  a  set- 
tlement by  renting  it,  because  he  had  not  been  in  the  occupation  of  it  for  the 
period  of  one  whole  year,  as  required  by  the  59  G.  3,  c.  50.  In  order  to  de- 
cide the  question,  we  must  advert  to  the  35  G.  3,  c.  101,  s.  4,  which  enacts, 
that  **  no  person  or  persons  whatsoever,  who  shall  come  into  any  parish,  town- 
ship, or  place,  shall  gain  a  settlement  in  such  parish,  township,  or  place,  by  be- 
*1261  ^"^  charged  with  and  paying  his,  her,  or  their  share  towards  *^the  public 
-^  taxes  of  the  said  parish,  &c.,  for,  and  on  account,  or  in  respect  of  any 
tenement  or  tenements,  not  being  of  the  yearly  value  of  10/.;*'  and  it  has  been 
contended,  that  this  head  of  settlement  was  entirely  put  an  end  to  by  that  clause. 
It  is  material  to  consider  what  was  the  law  upon  this  subject  before  the  35  G. 
3,  c.  101,  passed.  A  person  rated  and  paying  taxes  for  a  tenement,  whatever 
might  be  its  value,  acquired  a  settlement.  The  parish  in  such  case  was  consi- 
dered as  having  adopted  him  as  one  of  their  parishioners.  In  most  instances, 
where  the  tenement  was  of  the  yearly  value  of  10/.,  the  occupier  would  obtain 
a  setdement  upon  other  grounds.  In  the  course  of  the  argument,  however,  one 
instance  was  referred  to,  in  which  a  party  occupying  such  a  tenement  would 
not  acquire  a  settlement,  unless  on  the  ground  of  paying  rates.  I  allude  to  the 
ease  of  a  person  living  in  a  house  belonging  to  the  king,  as  a  servant  of  the  pub- 
lic. The  words  of  the  clause  to  which  I  have  referred  do  not,  in  terms,  im- 
port an  intention  of  the  legislature  to  abolish  this  head  of  settlement  entirely. 
They  are  qualified,  and  apply  expressly  to  tenements  not  being  of  the  yearly 
Talae  of  10/.  And  before  we  give  a  general  effect  to  words  which  are  not  in 
themselves  general,  we  ought  to  see  ckarly  that  such  was  the  intention  of  the 
legislature.  I  think  that  it  would  be  going  too  far  to  give  a  general  effect  to  the 
words  of  this  act,  when  we  find  that  beinff  rated  and  paying,  as  applied  to  a 
tenement  of  above  the  annual  value  of  lOA,  was  one  medium  by  which  a  set- 
tlement in  all  cases  might  be  obtained,  and  in  some  instances  the  only  medium. 
The  cases  of  Bex  v.  Islington,  and  Bex  v.  Penryn,  have  been  referred  to  in 
*1271  ^i^"^®>^^  *^Q^  ^^  certainly  at  variance  with  the  opinion  of  the  Court. 
^  In  the  former,  however,  the  point  did  not  arise,  and  the  opinion  of  Lord 
Kkhton  was  quite  extra-judicial.  The  real  question  was,  whether  the  opera- 
tion of  the  35  G.  3,  c.  101,  s.  4,  was  limited  to  persons  who  should  thereafler 
come  into  any  parish,  or  whether  it  extended  to  persons  residing  there  before. 
In  Rex  V.  Pentyn,  the  question  was  again  presented  to  the  consideration  of 
I^rd  Ellenborouoh,  who  certainly  gave  a  distinct  opinion,  that  it  was  the  in 
tention  of  the  legislature  to  abolish  entirely  this  head  of  setdement.  The  pre 
sent  lord  chief  justice  merely  said,  *'  that  it  was  expedient  to  do  away  setde- 
meats  by  paying  rates  for  tenements  of  very  small  value."  It  does  not  appear 
by  die  report  whether  my  brother  Holrovd  or  myself  were  present.  These 
two  authorities  naturally  drew  the  attention  of  the  Court  carefully  to  considei 
the  words  of  35  G.  3,  and  the  state  of  tho  law  as  it  existed  before  the  oassing 
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qX  that  act.  If  there  ha4  beeft  no  case  before.  tba<t  time  in  which  ^e  occupier 
of  a  tenement  of  lOZ.  anuual  valpe  woirfd  gain  >  settleaient  by  the  payment  of 
ratea^  aud  on  that  ground  only,  then  perhaps  the  words  of  the  statute  might  be 
conatrued  to  have  a  geueral  operation,  ai^d.  to  annihiJaie  this  head  of  seulement 
altogether.  One  instance*  however,  has  been  mentioned*  and  possibly  there 
may  be  others,  where,  before  the  statute  35  G.  Si,  a  settlement  could  not  be  ac* 
quired  at  all  by  the  occupi,er  of  svich  a  tenemient  unless  by  the  payment  of 
rates ;  and  that  being  so,  I  thHJ^k  that  w§  are  not  wasranted  in  saying  that  these 
qualified  words  were  iq tended  by  the  legislature  to  haye  a  general  auad  unquali- 
fied operation  so  as  to  abrogate  entirely  this  head  of  seitlemeiit.  It  might  per- 
haps be  imagined,  when  the  59  G.  3,  c.  50,  passed,  *that  this  head  of  r«|oQ 
settlement  no  longer  cJ^isted  ;  a^d  we  have  avoided  delay  in  giving  our  ^ 
opinion,  that  if  such  were  the  notion,  the  error  may  be  remedied  during  the 
present  session  of  parliament. 

Order  of  sessions  confirmed,  (a) 

(a)  The  sole  object  of  the  legislatare  in  passiDg  the  35  G.  3,  p.  101,  was  to  take  away  th« 
|>ower  of  removing  poor  persons  likely  to  become  chargeable,  and  to  make  ihem  irremovable 
till  actually  chargeable.  But  in  doing  this,  it  became  necessary  to  guard  against  certain  evils 
which  this  change  would  produce  to  parishes.  IToc  instance,  bv  the  old  law,  a  person  coining 
into  a  parish,  and  giving  a  written  notice  to  the  overseers,  would,  if  he  reflid^d  forty  days,  gain 
a  settlement.  The  reason  of  this  being,  that  if  likely  to  be  chargeable,  the  overseers,  availing 
themselves  of  the  knowledge  thereby  oommunicatea,  rai^ht  remove  him.  But  when  the  law 
\yja  altcredy,  and  actual  eu^^sutuied  fyi;  probable  cfa^geabihty,  it  wpj^ld  follow  that  a  person  very 
likely  to  become  chargeahic  might,  if  he  was  desirous  of  doing  so,  come  in  a;id  give  notice,  and, 
in  defiance  of  the  overseers,  acauirc  a  settlement  by  only  not  demanding  relief  for  forty  days, 
la  order  to  remedy  this  evil-,  settlement  by  notice  was  abolished  by  sect.  3.  So,  again,  if  a  per- 
son came  to  settle  on  a  tenement  under  lOL,  ho  wouJi4t  by  the  old  law,  be  removable  if  likely 
to  become  chargeable ;  but  if  he  was  rated,  aiid  paid  rates  in  respect  of  it  for  forty  days,  and  was 
not  during  that  time  actually  chargeable,  he  niignt  become  settled  in  the  parish,  and  demand  re- 
lief on  the  forty- first  day.  For  this  resaon,  such  persons  rated  in  respect  of  tenements  under 
10/.,  were  prevented  by  sect  4  irom  gaining  settleim^nts  bv  paying  rates.  Similar  neasons  may 
be  given  for  the  two  remaining  enactments  in  the  fifth  ana  sixth  sections.  I'he  whole  may  be 
thus  summed  up :  wherever  ine  change  of  the  law  from  probable  to  actual  chargeability,  ena- 
bled persons  who  were  likely  to  become  chargeable  to  obtain  settlements  by  preventing  the  pa- 
rish officers  from  removing  them  during  Cbrtv  days,  those  settlemems  were  abolis£d;  but 
whore,  by  the  law  as  it  stood  before  the  35  C  3,  c.  101,  such  persons  were  irremovable,  that 
act  did  not  interfere  with  their  eases.  See  the  judgment  of  Holroyd,  J.,  in  Bex  v.  Idle,  4  B. 
&  A.  156.  Applying  this  principle  to  the  case  here  decided,  we  may  conclude  that  the  36  G. 
3,  c.  101,  did  not  prevent  settlements  by  paying  rates  in  cespect  of  tenements  aboye  10/.;  for  to 
such  cases  the  inconvenience  above  pointed  out  did  not  apply.  By  the  1,3  &,  14  Car.  2,  persona 
coming  to  settle  on  tenements  above  102.,  and  consequently  perrons  paying  rates  in  respect  of 
such  tenements,  were  irrenovable,  even,  thoagk  likely  to  beoome  chBrgeabb.  Their  situation, 
therefore,  was  not  altered  by  the  35  G.  3,  c.  101. 
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A  written  agreement  was  made  for  the  purchase  of  an  estate,  to  be  psid  for  by  two  instalments ; 
the  first  was  to  be.  payable  within  a  few  days  afrer  the  signing  of  the  agreenjent,  and  the  laat 
aRcr  the  expiration  of  seven  months.  The  vendor  was  to  make  out  a  good  title  on  the  pay- 
ment of  the  last  instalment,  and  to  convey  the  premises ;  but  the  purchaser  was  to  be  let  into 
possession  upon  the  payment  of  the  first  instalment.  The  purchaser  paid  the  first  instalment, 
and  was  let  into  possession,  and  continued  in  possession  for  a  year  and  a  half,  but  the  last  instal- 
ment was  never  paid,  nor  any  conveyance  ever  executed ;  and  the  purchaser  afterwards  gave 
up  the  contract  upon  receiving  back  i>art  of  the  first  instalment :  Htuld,  that  under  this  contract, 
the  purchaser  did  not  acquire  an  equitable  estate,  so  as  to  gain  a  settlement  tmder  the  9  G.  1, 
c.  f  I  s.  V. 

Upon  appeal  against  an  order  of  two  justices,  whereby  John  Garfield,  his 
wife  and  children,  were  removed  from  the  parish  of  Geddington,  in  the  county 
of  Northampton,  to  the  parish  of  Dunton  Bassett,  in  the  county  of  Leicester ; 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case. 

In  November,  1814,  the  pauper,  John  Garfield,  being  then  resident  in  the 
parish  of  Geddington,  entered  into  a  written  agreement  with  one  Richard  Na- 
4on,  by  which  the  latter  agreed  to  sell  to  Garfield,  all  that  messuage,  dec,  situ« 
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ate  at  Danton  Bassett,  in  the  county  of  Leicester,  therein  described,  at  or  for 
the  price  of  310/.,  to  be  paid  as  follows ;  the  sum  of  160/.  on  the  30th  day  of 
November  instant,  and  the  sum  of  150/.  on  the  24th  June  next,  with  interest 
for  the  same,  after  the  rate  of  5/.  for  100/.  for  a  year  from  the  date  of  the  agree- 
tneot  And  Nason  agreed  at  his  costs  to  make  out  a  good  marketable  title  to 
the  premises,  and  to  convey  the  same  at  the  costs  of  Garfield  on  the  24th  June 
next,  on  payment  of  150/.  with  interest.  And  Garfield  agreed  with  Nason,  to 
pay  to  him  on  the  said  30th  November  instant,  the  said  sum  of  160/.,  and  also 
the  further  sum  of  150/.  with  interest  on  the  said  24th  June  next,  on  having 
•lao"^  the  premises  tlicreby  agreed  to  be  sold  conveyed  to  him,  Garfield.  *And 
-^  on  payment  of  the  sum  of  160/.  Garfield  was  to  be  let  into  the  posses- 
sion of  the  premises ;  but  in  case  default  should  be  made  by  him  of  payment 
of  the  160/.,  the  agreement  was  to  be  void,  and  Nason  was  to  be  at  liberty  to 
sell  the  premises  on  the  5th  December  next.  The  sum  of  160/.  was  paid  on 
the  day  appointed,  and  full  possession  then  given  by  Nason,  and  .the  pauper 
resided  in  the  house  in  Dunton  Bassett  for  a  year  and  a  half,  and  upwards,  im- 
mediately subsequent;  but  he  never  paid  the  150/.  so  agreed  to  be  paid  on  the 
24th  June,  nor  was  any  conveyance  ever  executed.  An  action  at  law  was 
brought  by  Nason  for  the  150/. ;  but  afterwards  by  an  agreement  between  the 
parlies  the  same  was  discontinued ;  Nason  paying  the  costs  and  returning  to 
the  pauper  30/.  of  the  said  160/.,  and  the  pauper  agreeing  to  give  up  the  eon- 
tract  and  the  possession,  which  was  accordingly  done. 

Reader,  Mams^  and  Holbtach,  The  pauper  did  not  gain  any  settlement  in 
Dunton  Bassett  by  the  occupation  of  the  premises  contracted  for ;  for  he  had 
no  legal  or  equitable  estate  in  them :  not  having  paid  the  full  consideration- 
money,  a  court  of  equity  would  not  have  decreed  a  conveyance.  And,  although 
if  the  last  instalment  had  been  paid,  the  pauper  might  in  equity  he  considered 
as  seised  from  the  time  of  the  contract ;  yet  having  failed  in  making  that  pay- 
ment, and  the  contract  having  been  rescinded,  it  may  be  considered  as  if  it  never 
had  existed,  and  consequently  the  pauper  never  had  any  equitable  estate.  In 
order  to  gain  a  settlement,  the  party  must  have  an  equitable  estate ;  and  if  it 
be  even  doubtful  what  a  court  of  equity  would  do  under  the  circumstances,  this 
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court  will  not  take  cognisance  of  the  interest.     Rex  v.  *Standon^  2  M. 

&  8. 461 ;  Rex  v.  Toddington^  1  B.  &  A.  560 ;  Rex  v.  Homdon-on'the' 
HUi,  4  M.  At  S.  562,  and  Rex  v.  Hagworthingham,  1  B.  &  C.  634.  It  may 
be  said  that  he  acquired  an  interest  in  the  lands  from  November  to  June,  and 
that  that  is  sufficient  to  give  a  settlement,  but  it  is  not  found  in  the  case  that 
that  possessory  right  was  of  the  value  of  30/. ;  and,  therefore,  no  settlement 
could  be  gained  under  the  stat.  of  9  G.  1,  by  forty  days'  residence  on  it.  Rex  v. 
71u  Inhabitantg  of  Martley^  5  East,  40.  And  it  is  clear  that  he  did  not  gain 
a  settlement  under  the  13  ^  14  Car.  2,  c.  12,  because  he  did  not  come  to  settle 
on  the  property  in  the  character  of  tenant.  Rex  v.  St,  John's,  Glastonbury,  1 
B.  dcA.481. 

Nolan,  Marriott,  and  Amos,  contri.  The  agreement  was  for  a  present  pur 
ehase  at  the  time  when  it  was  signed,  and  was  not  to  remain  in  fieri  until  pay- 
ment of  the  purchase-money.  The  equitable  title  is  complete  when  the  thing 
is  agreed  to  be  done.  Here,  therefore,  it  was  complete  from  the  moment  when 
possession  was  given  under  the  contract ;  although  it  might  be  defeasible  on 
non-payment  of  the  purchase-money.  This  is  not  a  license  which  is  personal, 
bat  an  assignable  interest.  They  cited  Wall  v.  Bright,  1  Jac.  &,  Walk.  494  ; 
KnoUys  v.  Shepherd^  cited  I  Jac.  &  Walk.  499 ;  Payne  v.  Meller,  6  Ves.  349 ; 
Douglas  V.  Whitrong,  16  Ves.  253 ;  Townley  v.  Bedwell,  14  Ves.  591.  [Hol- 
EOTD,  J.  If  you  show  that  the  vendor  and  vendee  stood  merely  in  the  relation 
of  trustee  and  cestui  que  trust,  then  the  latter  would  have  an  equitable  estate, 
*132l  ^"^  would  gain  a  settlement.  But  none  of  the  cases  cited  *show  that 
-'  a  court  of  equity  would,  under  the  circumstances  of  this  case,  consider 
VOL.  IX.  9  f2 
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the  estate  to  belong  to  the  vendee  as  he  failed  to  pay  the  residue  of  the  pur- 
chase-money.]    [Baylet,  J.     Rex  ▼.  Long  Bennxngton(a)  seems  to  be  pre- 
cisely in  point.    There  the  pauper  agreed  by  parol  to  buy  a  copyhold  for  150/. 
He  paid  34/.  and  entered  into  possession,  in  part  performance  of  the  contract, 
and  continued  near  six  months  ;  the  contract  was  then  rescinded,  because  the 
seller  would  not  give  an  indulgence  he  had  promised  for  the  residue  of  the  pur* 
chase-money,  and  the  seller  returned  the  pauper  14/.     The  question  was, 
whether  this  gave  a  settlement?     The  sessions  thought  it  did;  but  this  Court 
held  otherwise :  for  the  pauper  had  purchased  no  estate  or  interest  in  this  land ; 
he  could  have  made  no  claim  in  equity  without  paying  the  remainder  of  the 
purchase-money ;  and  though  an  equitable  estate  is  sufficient  to  confer  a  set- 
tlement, a  questionable  right  to  go  into  a  court  of  equity  is  not.]     There  the 
agreement  was  by  parol,  and  no  time  was  fixed  for  the  payment  of  the  pur- 
chase-money.    The  payment  of  the  purchase-money  will  not,  in  equity,  take 
a  parol  agreement  out  of  the  statute  of  frauds,  Clinan  v.  Cooke,  1  Sch.  A  Lef. 
22  ;  and  the  deliverance  of  possession  was  a  part  performance  by  the  vendor, 
and  not  the  vendee.    In  the  case  cited,  there  was  no  equitable  estate,  but  at 
most  a  probability  that  equity  would  interfere  on  the  ground  of  fraud.     But 
assuming  that  the  pauper  did  not  acquire  an  equitable  estate,  at  all  events  he 
acquired  a  possessory  right  to  the  premises  from  November  till  June.    He  was  let 
into  possession  and  would  not  be  removable  ;  for  he  came  to  settle  upon  his  own 
estate.   Bex  y.*Fillongley^  2  T.  R.  709 ;  Rex  v.  Offchureh,  3  T.  R.  1 14 ;  r»|  „ 
Rex  v.  Cold  AilUon,  Burr, S.  C.  444  ;  Rex  v.  Edington,  1  East,  288.       L  ^^^ 
Bayley,  J.     In  cases  relating  to  the  law  of  settlement,  the  manner  of  deter- 
mining any  particular  point  is  not  so  important,  as  it  is  that  the  decisions  should 
be  uniform  and  consistent.     For  as  that  law  is  administered  gratuitously  by  a 
most  respectable  and  meritorious  body  of  magistrates,  whose  habits  and  duties 
.are  not  likely  to  make  them  acquainted  with  the  nice  distinctions  of  the  courts 
•of  equity,  it  is  desirable  that  they  should  have  cases  settled  upon  plain  grounds 
•for  their  direction,  rather  than  that  they  should  be  called  upon  to  entertain  and 
decide  difficult  questions  of  equitable  law.     The  question  in  this  case  arises  on 
ithe  9  G.  1,  c.  7,  8.  6,  by  which  it  is  enacted,  **  that  no  person  shall  be  deemed 
:to  acquire  or  gain  any  settlement  in  any  parish,  for  or  by  virtue  of  any  purchase 
of  any  estate  or  interest  in  such  parish  whereof  the  consideration  for  such  pur- 
•chase  doth  not  amount  to  the  sum  of  30/.,  bon&  fide  paid.'*    There  must,  there- 
:fore,  either  be  an  estate  or  interest  purchased  ;  and  by  the  latter  word  I  under- 
stand a  definite  interest,  for  which  the  party  contracts  at  the  time  of  making  the 
•contract.     If  the  question  raised  were  res  Integra,  I  should  be  disposed  to  hold 
that  the  legislature  meant  a  legal  interest  only.     It  has  been  decided,  however, 
.that  a  cestui  que  trust  has  a  sufficient  interest  in  land  to  gain  a  settlement  under 
this  statute,  and  I  feel  bound  to  adhere  to  those  decisions ;  but  there  may  be  a 
(distinction  between  an  equitable  estate  and  a  mere  equiuible  right,  and  that  is 
adverted  to  by  my  brother  Holroyd,  in  the  case  of  Rex  v.  *7^oddington^  r»134 
1  B  dc  A.  565.  The  case  of  Rex  v.  Long  Bennington  is  expressly  in  point  ^ 
with  the  present,  and  shows,  that  in  cases  of  constructive  trusts,  a  settlement  is 
not  gained  by  the  cestui  que  tnist.     The  agreement  there,  indeed,  was  by  parol, 
but  that  circumstance  formed  no  ingredient  in  the  judgment  of  the  court.     The 
principle  of  the  decision  was,  that  a  court  of  law,  perhaps  in  ignorance  of  what 
a  court  of  equity  would  do  under  the  circumstances,  held  that  it  was  not  the 
case  of  a  mere  naked  trustee  and  a  cestui  que  trust ;  for,  until  the  payment  of 
the  full  purchase-money,  the  vendor  had  a  beneficial  interest,  and  was  some- 
thing more  than  a  trustee ;  and  therefore  that  no  setderoent  was  gained.    There 
is  one  distinction  between  the  two  cases.     In  the  case  cited  it  does  not  appear 
when  the  residue  of  the  purchase-money  was  to  be  paid  ;  wheseas  in  this  case 
part  was  paid  on  the  30th  November,  and  the  residue  was  to  have  been  paid  on 

(a)  Trin.  57  G.  3.    The  learned  judge  read  this  esse  from  a  manuscript  note. 
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the  24ih  June.  And  it  is  said,  that  daring  the  interval  the  pauper  was  irre- 
movable ;  but  1  think  he  was  not  irremovable  till  the  24th  June,  biecause  it  was 
not  his  own  estate,  either  at  law  or  in  equity,  until  he  paid  or  tendered  the 
residue  of  the  purchase-money ;  and  that  being  so,  I  am  of  opinion  that  there 
was  Dosetdement  gained  in  Dunton  Bassett,  and,  therefore,  the  order  of  sessions 
must  be  confirmed. 

HoLROTD,  J.  I  am  of  opinion  that  this  was  not  to  be  considered  the  estate 
of  the  pauper,  either  in  law  or  equity,  so  as  to  give  him  a  settlement  under  the 
contract  which  is  stated  in  the  case.  Whether  if  the  vendee  had  paid  or  offered 
to  pay  the  remainder  of  the  purchase-money,  an  equitable  estate  would  have 
*1351  ^'^^  ^gained,  so  as  to  give  a  settlement,  is  a  very  different  question. 
^  The  cases  which  have  been  cited  show,  that  where  the  vendee  has  per- 
formed the  contract  in  part,  and  has  offered  to  pay  the  remainder  of  the  pur- 
chase-money, the  vendor  then  becomes  a  trustee  for  the  vendee,  and  a  court  of 
eqaity  will  compel  a  specific  performance.  The  case  of  TTie  King  v.  Lang 
Bennington  seems  to  me  to  have  been  properly  decided,  and  to  govern  the 
present  There,  indeed,  the  contract  was  by  parol,  and  it  did  not  appear  that 
the  vendee  was  to  have  possession  for  a  specific  period  of  time ;  but  these  dis- 
tinctions were  not  relied  upon.  Here,  time  is  given  till  June,  when  the  residue 
of  the  purchase-money  is  to  be  paid ;  and  it  is  agreed  that  the  vendee  should 
have  poseession  till  that  time.  The  effect  of  which  is  merely  this,  that  it  might 
or  might  not  amount  to  a  demise  for  that  time  ;  but  there  is  not  sufficient  found 
in  the  case  to  show  that  there  was  a  renting  of  a  tenement  of  10/.  annual  value. 
But  it  is  said,  that  at  all  events  there  was  a  purchase  of  an  interest  for  six 
months ;  it  does  not,  however,  appear  how  mu<*.h  was  to  be  paid  for  that,  or 
that  the  pauper,  in  purchasing  that,  acquired  an  interest  in  land  to  the  value  of 
30/.  If  the  contract  was  rescinded  by  the  fault  of  the  vendor,  it  is  questionable 
whether  any  thing  could  be  recovered  for  the  possession  during  the  six  months. 
For  these  reasons  I  think  that  no  setdement  was  gained  in  the  parish  of  Dunton 
Bassett. 

Best,  J.  It  has  long  been  settled  that  an  equitable  estate  will  satisfy  the 
words  any  estate  or  interest  in  the  0  G.  1 ;  but  it  must  be  a  clear  and  absolute 
equitable  estate ;  such  an  estate  as  a  court  of  equity  would  put  the  person  claim- 
*1361  ^°^  ^^  ^^  ^^^  complete  ^possession  of,  and  protect  him  against  any  at- 
-^  tempts  to  disturb  his  enjoyment  of  it.  A  court  of  equity  could  not  give 
possession  to  a  purchaser  who  had  not  paid  the  purchase-money,  or  keep  him 
m  possession  if  he  were  put  in  against  the  legal  claim  of  the  vendor.  Such  a 
purchaser  has  only  an  inchoate  right,  which  is  not  rendered  a  perfect  equitable 
estate  ontil  he  has  paid  all  that  he  has  stipulated  to  pay.  Where  purchasers 
have  been  ready  to  pay  the  price,  and  tendered  it  to  the  vendor,  cases  have 
occurred  in  which  very  nice  questions  have  arisen,  whether  they  are  entided 
to  a  conveyance.  The  business  in  which  we  are  occupied  in  this  court  does 
not  qualify  as  for  the  decisions  of  such  points.  But  if  we  are  incompetent, 
how  much  more  so  must  those  be  who  compose  the  Courts  of  Quarter  Ses- 
rions ;  and  these  things  cannot  be  submitted  to  us  until  they  have  first  been 
<iecided  upon  by  them.  I  say,  therefore,  with  my  brother  Bavley  in  the  case 
of  The  King  v.  Homdanron'the-HiUy  ••  we  cannot  know  how  a  court  of  equity 
will  deal  with  such  a  case  ;'*  and  that  I  do  not  see  that  the  pauper  had  any 
equitable  estate,  certainly  not  such  a  perfect  one  as  confers  a  settlement. 

Order  confirmed. 

The  KING  V.  WEBSDELL. 

Sintt  the  pmuag  of  the  50  G.  3,  c.  41,  the  manufacturer  of  goods  is  allowed  to  hawk  them  in 
thow  places  only  which  are  mentioned  in  the  twenty-third  section  of  that  act. 

The  defendant  was  convicted  in  a  penalty  of  102.  for  trading  as  a  hawker,  wihoui  any  liseiue  so 
to  <lo:  Hdd,  that  the  convictioo  was  in  the  proper  sum. 
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This  was  a  conviction,  under  the  50  6.  3,  c.  41,  for  hawking  shoes  without 
a  license.  The  conviction  set  out  an  information,  that  the  defendant  on,  dtc, 
at  Cromer,  in  the  county  of  Norfolk,  was  a  hawker  and  •trading  person,  r#-|q7 
going  to  other  men's  houses,  <fec.;  and  being  such  person,  did,  on  the  ^ 
day  aforesaid,  at  Cromer,  carry  to  sell,  and  expose  to  sate,  divers  goods,  wares, 
^c,  to  wit,  a  quantity  of  shoes,  and  was  then  and  there  found  trading  without 
any  license  so  to  do ;  whereupon  he  was  summoned,  ^.,  and  the  justice  did 
convict  him  of  the  said  offence,  and  adjudge  that  he  had  forfeited  the  sum  of 
10/.  The  sessions,  upon  an  appeal,  quashed  the  conviction,  subject  to  the 
opinion  of  this  Court,  upon  the  following  case.  It  was  fully  proved,  on  behalf 
of  the  appellant,  that  he  was  a  shoemaker,  and  that  he  was  the  real  worker  or 
maker  nf  the  said  shoes,  which  he  **  carried  to  sell  and  exposed  to  sale  ;*'  but 
as  it  appeared  from  the  evidence  that  Cromer  was  not  a  mart,  market,  or  fair, 
nor  a  city,  borough,  town  corporate,  or  market  town,  the  Court  were  of  opinion 
that  the  conviction  was  good,  although  the  words  **  or  elsewhere,*'  omitted  in 
the  50  G.  3,  c.  41,  are  in  the  9  &  10  W.  3,  c.  27.  But  it  was  objected,  on 
behalf  of  the  appellant,  that  the  conviction  was  bad  in  point  of  form.  First, 
because  in  setting  forth  the  offence,  it  was  not  stated  that  the  shoes  were  not 
of  the  manufacture  of  the  appellant ;  and,  secondly,  because  the  conviction  was 
under  s.  20,  of  the  20  G.  3,  c.  41  ;  and  that  therefore  the  penalty  adjudged  (if 
any)  should  have  been  40/.,  and  not  10/.  And  on  these  grounds  the  conviction 
was  quashed. 

Cooper,  in  support  of  the  order  of  sessions.  The  defendant  was  not  liable 
to  any  penalty,  for  the  sessions  have  found  that  he  was  the  manufacturer  of 
the  articles  which  he  offered  for  sale ;  he  was,  therefore,  protected  by  the  ninth 
section  of  the  9  &  10  W.  3,  c.  27,  by  which  it  was  enacted,  '*  that  that  act  should 
not  extend  to  prohibit  the  real  workers  or  makers  of  any  goods  or  *  wares  r»|  qq 
within  the  kingdom  of  England,  dominion  of  Wales,  or  town  of  Berwick-  ^ 
upon-Tweed,  from  carrying  abroad,  exposing  to  sale,  or  selling  any  of  the  said 
goods  of  their  own  making,  in  any  public  marts,  fairs,  markets,  or  elsewhere." 
That  act  was' not  altogether  repealed  by  the  50  G.  3,  c.  41,  but  merely  as  to 
the  duties.  The  defendant  was  therefore  justified  in  selling  the  articles  in  ques- 
tion at  Cromer,  although  it  is  not  a  market  town,  the  words  **  or  elsewhere"  in 
the  9  &  10  W.  3  being  sufficient  to  authorize  the  sale  of  goods  by  the  manu- 
facturer in  any  place  whatsoever.  But  secondly,  if  the  defendant  was  liable  to 
any  penalty,  it  was  a  penalty  of  40/.,  imposed  by  the  twentieth  section  of  the 
50  G.  3,  c.  41.  The  seventeenth  section  of  that  act  which  imposes  a  penalty 
of  10/.,  is  plainly  intended  to  apply  to  persons  who  have  taken  out  a  license, 
but  trade  contrary  to  the  terms  of  it,  or  without  having  it  upon  their  persons  ; 
and  the  twentieth  section,  which  applies  to  persons  trading  as  hawkers  and 
pedlers  without  a  license  (which  is  the  offence  stated  in  the  conviction,)  im- 
poses a  penalty  of  40/.,  and  does  not  give  the  convicting  magistrate  any  power 
to  mitigate  it.  It  cannot  be  contended  that  the  seventeenth  and  twentieth  sec- 
tions are  applicable  to  the  same  thing,  for  then  the  legislature  must  be  supposed 
to  have  been  guilty  of  the  absurdity  of  imposing  two  different  penalties  for  the 
same  offence.  On  the  other  hand,  it  might  be  very  reasonable  to  inflict  a  hea- 
vier punishment  upon  persons  who  do  not  take  out  a  license,  than  upon  those 
who  merely  neglect  to  carry  it  with  them.  The  conviction  was,  therefore,  pro- 
perly quashed,  and  the  order  of  sessions  must  be  affirmed. 

Oldnall  Russell  and  E.  Mlerson,  contr&,  were  directed  by  the  Court  to  con- 
fine themselves  to  the  second  *point.  The  sum  of  40/.  appears  to  have  r«,qQ 
been  inserted  in  the  twentieth  section  by  mistake,  and  convictions  have  *- 
always  proceeded  on  the  seventeenth  section.  It  is  urged  for  the  defendant, 
that  that  section  applies  to  those  cases  only  where  a  license  has  been  taken  out, 
and  the  party  trades  without  or  contrary  to  it;  but  Rex  v.  Turner^  4  B.  &  A. 
510,  furnishes  an  answer  to  that  argument.     That  was  a  conviction  under  the 
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serenteenth  section,  and  both  Abbott,  C.  J.  and  Holroyd,  J.  observe,  ihnt  the 
conviction  was  not  for  trading  contrary  to  a  license,  but  without  any  license  at 
alL  The  seventeenth  section  has,  Uierefore,  been  considered  to  apply  where 
the  party  has  not  any  license,  as  well  as  in  those  instances  in  which  he  neglects 
to  carry  it  with  him  or  refuses  to  produce  it  The  latter  provision  was  neo^s- 
iary,  in  order  that  it  might  be  ascertained  whether  the  mode  of  trading  was  au- 
thorized by  the  license  taken  out*  At  all  events  it  is  not  plain,  upon  this  con- 
viction, that  the  defendant  had  not  a  license.  It  may  mean  that  he  was  trading 
withoat  having  the  license  about  his  person,  and  not  that  he  had  neglected  to 
take  one  out,  as  required  by  the  sixth  section. 

Batlby,  J.  There  is  much  obscurity  in  the  60  6.  3,  c.  41 ;  nor  is  it  found 
there  for  the  first  time.  It  has  existed  from  the  passing  of  the  29  G.  3,  c.  26. 
The  eleventh  and  fourteenth  sections  of  that  act  are  in  terms  the  same  as  the 
seventeenth  and  twentieth  sections  of  the  50  G.  3,  c.  41 ;  and  in  both  these  acts 
the  same  difficulty  occurs  as  to  imposing  a  penalty  of  10/.  or  40/.  It  has  been 
contended  that  a  person  trading  without  a  license  is  liable  to  the  penalty  of  40/., 
*uol  '™P<^*^  ^7  ^^  twentieth  section,  and  is  not  within  the  ^seventeenth 
-^  section,  which  imposes  a  penalty  of  10/.  If  that  were  clear,  the  convic- 
tion in  a  penalty  of  10/.,  would  be  bad  ;  but  the  meaning  of  the  act  should  he 
quite  plain,  to  induce  us  to  come  to  such  a  conclusion,  for  if  there  be  a  doubt 
we  should  adopt  that  construction  which  will  bear  with  the  least  hardship  on 
the  party  convicted.  In  the  seventeenth  section  there  are  three  propositions : 
**  If  any  such  hawker  shall  trade  without^  or  contrary  to^  or  otherwise  than  as 
thattbe  allowed  by  such  license,  he  shall  forfeit  10/.'*  It  does  not  say,  buch 
hawker,  ^  having  obtained  a  license,'*  and  trading,  &c.  There  are  not  then 
any  words  confining  the  operation  of  that  section  to  a  person  having  obtained 
a  license ;  and  the  fair  meaning  of  the  words,  "  shall  trade  without  such  license," 
appears  to  be,  ^  shall  trade  without  having  obtained  a  license."  In  Rex  v. 
Turner  this  objection,  if  good,  would  have  been  decisive ;  yet  it  was  never  sug- 
jrested,  and  in  practice  convictions  are  always  for  10/.  In  the  last  edition  of 
Barn's  Justice  a  form  is  given  in  which  the  penalty  is  10/, ;  and  that  is  worthy 
of  consideration,  although  it  cannot  be  treated  as  an  express  authority.  For 
these  reasons  I  think  that  the  words  in  the  seventeenth  section,  '*  trading  with- 
out such  license,"  are  not  confined  to  persons  who  have  obtained  a  license  and 
travel  without  it  If  that  be  the  right  construction,  then  the  only  question  is, 
whether  the  twenty-third  section  exonerates  the  defendant  from  any  penalty,  or 
whether  he  is  exempted  by  the  proviso  in  the  0  &  10  W.  3,  c.  27,  s.  9.  If  the 
question  had  turned  upon  the  9  dc  10  W.  3,  c.  27  he  would  have  been  within 
the  exemption,  for  that  authorizes  the  manufacturer  of  goods  to  sell  them  in 
market  towns,  iie,  or  elsewhere.  That,  however,  is  not  an  empowering  but  an 
*1411  ^x^iDpting  clause;  *and  the  29  G.  3,  c.  26,  which  imposed  a  higher 
•J  duty,  contained  the  same  prohibitory  clause  as  the  9  &  1 0  W.  3.  That 
being  general  would  have  entirely  repealed  the  exemptions  in  the  former  act : 
but  then  a  new  proviso  is  introduced,  differing  essentially  from  that  in  9  <&  10 
W.  9,  c.  27,  for  the  words,  or  eUewhere^  are  omitted.  A  similar  proviso  was 
introduced  into  the  50  G.  3,  c.  41 ;  and  it  is  manifest  that  the  words,  or  else- 
where,  were  omitted  because  the  legislature  thought  them  too  large.  I  am  there- 
fore of  opinion,  that  as  the  prohibition  in  the  50  G.  3,  c.  41  is  general,  and  the 
exempting  clause  confined  to  marts,  markets,  fairs,  cities,  boroughs,  towns  cor- 
porate, and  market  towns,  the  defendant  was  not  justified  in  selling  the  articles 
io  qaestion  in  a  place  not  coming  within  that  enumeration. 

Best,  J.(a)  The  act  in  question  is  certainly  very  obscure,  hut  I  think  that 
both  points  must  be  determined  against  the  defendant.  As  to  the  first,  viz.,  the 
right  of  a  manufacturer  to  hawk  his  own  wares  ;  when  the  9  &  10  W.  3,  c. 
27,  was  passed  the  legislature  intended  that  a  manufacturer  should  be  allowed 

(fi)  Holroyd,  J.,  was  sitting  at  the  Old  BaiVey. 


70  Rex  v.  M'Gill.  T.  T.  1823.  [141 

to  sell  his  own  goods  any  where ;  but  the  same  indalgence  was  not  extended 
to  them  by  the  50  6.  3,  c.  41.  That  limited  their  pri^eges  to  certain  places. 
It  has  been  said  that  the  9  &  10  W.  3,  c.  27,  is  only  repealed  as  to  the  duties ; 
but  s.  31  of  the  50  G.  3,  c.  41,  shows  that  every  provision  of  the  former  act, 
which  would  be  ii^nsistent  with  the  latter,  was  intended  to  be  repealed.  But 
that  argument  is  unnecessary,  for  the  50  G.  3,  c.  41,  imposes  new  duties  ;  and 
a  person  not  having  the  license  thereby  required  cannot  hawk  at  all,  except  in 
those  ^places,  and  under  those  circumstances,  particularly  provided  for  r^i^o 
oy  that  act.  As  to  the  other  point,  it  certainly  appears  difficult  to  recon-  ^ 
cile  the  seventeenth  and  twentieth  sections  of  the  act.  But  1  think  that  the  de- 
fendant was  at  all  events  guilty  of  an  offence  against  the  seventeenth  section, 
and  was  therefore  liable  to  be  convicted  in  a  pen^ty  of  10/. 

Order  of  sessions  quashed,  and  conviction  confirmed,  (a) 

(a)  See  the  nszt 


The  KING  t;.  M'GILL. 

A  person  exposing^  to  sale  and  selling  tea,  asa  hswker,  without  a  license,  is  liable  to  the  penalty 
imposed  by  the  50  6.  3,  c.  41,  upon  hawkers  trading  without  a  iicenae ;  although  even  with 
a  license,  he  would  be  liable  to  a  penalty  for  selling  tea  in  an  unentered  place. 

The  defendant  was  convicted  in  a  penalty  of  lOif.;  Hddt  that  it  was  the  proper  sum. 

The  defendant  was  convicted  under  the  50  G.  3,  c.  41,  s.  17,  for  hawking 
tea  without  a  license.  The  conviction  stated,  that  on,  ^.,  at,  ^c,  the  defend* 
ant  was  charged  with  being  a  hawker,  &c.,  carrying  to  sell,  and  exposing  to  sale, 
without  any  license  so  to  do,  certain  goods,  to  wit,  divers  parcels  of  tea  ;  and  that 
he  being  such  person,  did,  on  the  day  and  year,  aforesaid,  at  Worcester,  carry 
to  sell,  and  expose  to  sale,  divers  parcels  of  tea,  and  was  then  and  there  found 
trading  as  aforesaid,  without  any  license  so  to  do.  The  conviction  then  stated 
the  evidence ;  and  that  the  justice  did  thereupon  convict  him  of  the  same,  and 
adjudge  that  he  had  forfeited  10/.  Upon  appeal,  the  justices  at  sessions  con- 
firmed the  conviction,  subject  to  the  opinion  of  the  Court  on  the  following  case. 
George  M' Gill,  as  the  agent  of  D.  S.,  (which  D.  S.  at  the  several  times  here- 
after mentioned  was  a  licensed  tea-dealer,)  on  the  17th  of  April,  1822,  at  Wor^ 
cester,  carried  to  sell  several  packages  of  tea,  and  then  and  there,  at  the  house 
of  one  H.  G.,  sold  *to  him  one  of  the  said  packages  containing  a  quar-  tai^o 
ter  of  a  pound  weight  of  tea ;  and  afterwards  on  the  same  day,  G.  *- 
M'Gill,  as  such  agent,  carried  to  sell,  and  exposed  to  sale,  at  the  house  of  one 
W.  P.,  another  package  containing  also  a  quarter  of  a  pound  weight  of  tea, 
but  did  not  then  and  there  sell  the  same.  At  the  several  times  when  he,  the 
said  G.  M*Gill,  as  such  agent,  so  carried  to  sell,  and  exposed  to  sale,  the  said 
first-mentioned  quarter  of  a  pound  of  tea,  neither  he,  nor  D.  S.,  his  employer, 
had  any  hawkers*  license  according  to  the  50  G.  3,  c.  41. 

Pearson  and  Oldnall  Buaaeil^  in  support  of  the  order  of  sessions.  The  ob- 
jections which  will  be  urged  against  the  conviction  are,  first,  that  the  defendant 
was  only  an  agent ;  and,  secondly,  that  as  a  hawker  cannot  lawfully  sell  tea, 
even  with  a  license,  he  is  not  liable  to  punishment  for  selling  it  without  one. 
As  to  the  first  objection,  Rex  v.  Tlimer,  4  B.  &  A.  510,  is  a  decisive  authority 
that  agents  are  liable.  With  respect  to  the  second  point,  if  a  party  be  charged 
with  trading  as  a  hawker  without  a  license,  it  is  no  answer  to  say,  that  by  the 
same  act  he  offended  against  another  statute  also ;  for  a  man  may  by  one  act 
commit  several  misdemeanours.  [B£st,  J.  If  an  unqualified  person  kill  game 
without  taking  out  a  license,  he  is  liable  to  a  penalty  for  so  doing,  although  a 
license  would  not  protect  him  from  the  penalty  imposed  upon  unqualified  per- 
sons.]    That  argument  is  conclusive  against  the  defendant. 

Denman  and  tVinter^  contri.     It  must  be  conceded,  on  the  authority  of  Rtx 
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»1441  ^*  TWner,  that  agents  are  liable  *to  a  penalty  for  hawking  without  a 
^  Koense.  But  a  person  cannot  properly  be  convicted  of  doing  that  as  a 
Lawker,  which  by  law  he  cannot  do  aa  mch.  By  the  53  G.  3,  c.  41,  a  license 
is  to  be  taken  out  to  enable  the  person  to  trade  as  a  hawker,  and  a  penalty  is 
imposed  upon  those  who  trade  as  hawkers  without  one.  The  legislature  must 
have  intended  to  impose  that  penalty  in  those  cases  only  where  the  party  has 
dealt  in  some  of  those  things  the  sale  of  which  is  authorized  by  the  license. 
Bat  by  the  12  G.  3,  c.  40,  s.  6,  a  penalty  of  10/.  is  imposed  upon  every  per- 
son sdling  tea  in  an  unentered  place ;  and  the  0  G.  2,  c.  35,  s.  20,  made  it  un- 
lawfvl  for  any  hawker  or  pedler  to  sell  tea.  It  is  clear,  therefore,  that  a  hawk- 
er's license  would  not  legalize  the  sale  of  tea  by  a  person  trading  aa  hawker. 
The  defendant  then  should  have  been  convicted  under  the  12  G.  3,  c.  46,  s.  6 ; 
and  not  under  the  hawkers  and  pedlers'  act,  50  G.  3,  c.  41.    Cur,  adv.  vuit. 

The  judgment  of  the  Court  was,  on  a  subsequent  day  during  the  sittings, 
pronounced  by 

Batlbt,  J.  The  question  principally  agitated  in  this  ease  was,  whether  a 
person  exposing  tea  to  sale  as  a  hawker  was  liable  to  the  penalty  imposed  by 
the  50  G.  3,  c.  41,  upon  persons  trading  as  hawkers  without  a  license.  There 
was  also  another  point  which  might  have  been  raised ;  and  upon  which  the 
Court  delivered  an  opinion  in  Rexv.  fVtbudtU^  viz.,  whether  the  penalty  of  10/. 
was  that  which  ought  to  have  been  imposed.  The  Court  then  thought  10/.  the 
•1451  ^^^  penalty,  and  that  opinion  *has  been  confirmed  by  a  further  con* 
^  sideration  of  the  subject.  As  to  the  first  point,  it  was  argued,  that  inas- 
much as  one  act  of  parliament  had  made  it  illegal  to  sell  tea  in  any  but  an 
entered  place,  and  another  had  provided  that  no  hawker  should  sell  tea ;  that, 
therefore,  a  hawker  was  not  liable  to  a  penalty  for  exposing  it  to  sale  without  a 
hawker's  license.  If  the  50  G.  3,  c.  41,  had  been  the  first  act  upon  the  sub- 
ject, and  no  penalty  had  previously  existed  for  trading  as  a  hawker  without  a 
license,  there  might,  perhaps,  have  been  some  doubt  whether  it  extended  to  any 
cases  in  which  a  license  would  not  have  legalized  the  sale ;  but  looking  at  the 
whole  series  of  enactments  relating  to  hawkers  and  pedlers,  and  taking  into 
consideration  the  time  when  they  were  first  prevented  from  selling  tea,  it  will 
be  plain  that  they  are  still  liable  to  a  penalty  for  selling  it  as-  hawkers  without 
a  license.  The  first  enactment  respecting  them  was  the  8  d&  9  W.  3,  c.  25, (a) 
which  is  nearly  the  same  as  the  9  &  10  W.  3,  c.  27,  and  contains  two  clauses 
material  as  to  the  amount  of  the  penalty  to  be  imposed.  The  17th  section  of 
the  50  G.  3,  c.  41,  has  this  provision,  *'  that  if  any  such  hawker  shall  trade  as 
aforesaid,  without,  or  contrary  to,  or  otherwise  than  as  shall  be  allowed  by,  such 
lieeose,  such  person  shall,  for  every  such  offence,  forfeit  the  sum  of  10/." 
Three  terms  are  there  introduced,  '*  without,"  *'  contrary  to,*'  or  '*  otherwise 
thaa  as  shall  be  allowed  by,"  such  license ;  and  it  will  hereafter  appear,  that 
those  terms  were  advisedly  introduced  to  apply  to  three  descriptions  of  offences. 
*  14111  ^^^^'^  ^^*  enacts,  that  any  person  may  seize  *any  such  hawker  found 
-'  trading  without  a  license,  or,  who  being  found  trading,  shall  refuse  to 
produce  a  license,  and  have  him  carried  before  a  magistrate,  who  is  thereby 
aathorized  to  convict  the  person  so  charged,  and  by  warrant  under  seal  to  cause 
the  toil/  nun  of  40/.  to  be  levied.  Now,  that  section  does  not  expressly  impose 
sny  penalty ;  and  the  17th  section,  to  which  it  apparently  refers,  has  a  penalty 
of  10/.,  and  not  40/.:  it  is,  therefore,  fair  to  suppose  that  the  sum  in  the  20th 
section  should  have  been  10/.,  and  not  40/.,  and  that  the  latter  sum  was  inserted 
by  mistake ;  and  an  examination  of  the  earlier  statutes  on  this  subject  will  show 
clearly  that  such  was  the  fact  The  19th  section  imposes  a  penalty  of  40/. 
upon  any  person  trading  with  a  borrowed  license,  or  one  that  does  not  contain 
his  real  name.     The  8  ^  9  W.  3,  and  9  d&  10  W.  3,  c.  27,  had  not  any  such 

(«)  Not  printed  at  lensth  in  the  quarto  edition,  but  in  the  folio  edition  publiahed  by  order  of 
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clause ;  the  3d  section  of  the  latter  imposed  a  penalty  of  12/.  upon  hawkers 
trading  **  without,"  or  **  contrary  to,"  such  license  as  the  first  section  requires 
them  to  take.  The  fifth  section  imposes  a  penalty  of  50/.  for  travelling  with  a 
forged  license ;  and  the  8th  section  authorizes  the  apprehension  of  hawkers 
travelling  without  a  license,  contrary  to  the  act,  and  directs  that  they  shall  be 
taken  before  a  magistrate,  who,  if  the  offence  be  proved,  shall  convict  them, 
and  forthwith  direct  the  said  sum  of  12/.  to  be  levied  by  distress,  &lc.  The 
said  sum  of  12/.  there  manifestly  refers  to  the  penalty  imposed  by  the  third 
section,  that  being  the  only  sum  of  12/.  which  had  been  before  mentioned ;  and 
the  expressions  ^  without  a  license,"  and  **  contrary  to  the  act,"  in  the  eighth 
section  are  applicable  to  the  trading  without  or  contrary  to  the  license  men- 
tioned in  the  third  section.  The  next  act  material  to  be  considered  on  this 
point  is  the  25  6.  3,  c.  78 ;  but  *in  the  mean  time  some  alteration  was  r^^^^y 
made  in  the  law  as  to  the  sale  of  tea  and  cambrics.  The  10  6.  1,  c.  ^ 
10,  s.  14,  provided,  that  tea  should  not  be  sold  except  in  an  entered  place.  By 
that  provision  the  right  to  sell  it  was  made  local ;  the  0  G.  2,  c.  35,  s.  20,  en- 
acted, that  it  should  not  be  sold  by  any  hawker  and  pedler.  The  object  of  the 
statutes  before  cited,  more  particularly  applying  to  hawkers  and  pedlers,  appears 
to  have  been  to  protect  domiciled  tradesmen ;  of  the  two  latter,  to  assist  the 
collection  of  duties.  The  effect  of  them  is,  not  to  destroy  the  former  prohibi- 
tion against  trading  as  a  hawker  without  a  license,  but  to  add  a  cumulative 
penalty  for  hawking  tea,  even  with  a  license ;  for  the  two  provisions  are 
consistent,  and  may  well  stand  together.  The  first  imposes  a  penalty  upon 
persons  trading  at  all  as  hawkers,  without  a  license ;  the  second  imposes  a 
penalty  upon  the  sale  of  tea  by  hawkers,  even  with  a  license ;  and,  therefore, 
a  person  who  exposes  tea  to  sale  as  a  hawker,  and  has  no  license,  offends  against 
both  the  above-mentioned  provisions,  and  is  liable  to  a  penalty  for  each  breach 
of  the  law.  The  7  G.  3,  c.  43,  s.  7,  made  cambrics  found  in  the  possession  of 
any  hawker  or  pedler  liable  to  forfeiture.  Then  came  the  25  G.  3,  c.  78,  as 
to  hawkers  and  pedlers,  the  fourth  section  of  which  resembles  the  third  of  the 
9  &  10  W.  3,  c.  27,  but  has  this  difference :  the  penalty  was  before  confined  to 
persons  trading  **  without"  or  *'  contrary  to"  the  license ;  this  enactment  has 
the  additional  words  **  or  otherwise  than  as  shall  be  allowed  by"  such  license. 
That  expression  could  only  be  applicable  to  those  cases  in  which  a  license 
would  not  legalize  the  trading.  The  25  G.  3,  c.  78,  s.  4,  alters  the  penalty 
from  12/.  to  10/.;  and  between  the  fourth  section,  which  corresponds  to  the 
third  *section  of  the  9  d&  10  W.  3,  and  the  seventh  section,  which  cor-  r«|^c» 
responds  to  the  eighth  section  of  the  former  act,  introduces  in  s.  6,  a  ^ 
provision,  that  persons  trading  with  a  borrowed  license  shall  be  liable  to  a 
penalty  of  10/.  In  the  seventh  section,  which,  as  in  the  former  act,  refers  to 
the  first  penalty  of  10/.,  the  expression  said  sum  of  10/.  is  retained.  The  25 
G.  3,  c.  78,  was  repealed  by  the  29  G.  3,  c.  26,  which,  however,  contained 
most  of  the  same  provisions.  Thus  the  eleventh  and  fourteenth  seciiuns  of  the 
latter  corresponded  with  the  fourth  and  seventh  of  the  former ;  the  thirteenth 
section  also  of  the  latter  corresponds  with  the  sixth  section  of  the  former,  except 
as  to  the  amount  of  the  penalty,  which  was  raised  from  10/.  to  40/.;  and  this 
shows  how  the  mistake  in  the  fourteenth  section  arose.  In  the  25  G.  3,  c.  78, 
two  penalties  of  10/.  had  been  imposed  in  different  sections  preceding  that  in 
which  the  justi(te  is  directed  to  cause  the  said  sum  of  10/.  to  be  levied.  In 
the  29  G.  3,  c.  26,  one  of  those  penalties  was  increased  to  40/.;  and  it  must 
have  been  erroneously  supposed  that  the  expression  said  sum  referred  to  that 
penalty  which  was  raised,  and  not  to  that  for  trading  without,  or  contrary  to,  or 
otherwise  than  as  allowed  by,  the  license,  which  still  remained  a  10/.  penalty. 
These  sections  were  exactly  followed  in  the  50  G.  3,  c.  41,  and  in  like  manner 
the  mistake  crept  into  that  act  also.  Upon  the  question,  whether  the  defendant 
is  liable  to  a  penalty  for  selling  tea,  as  a  hawker,  without  a  license,  we  are  of 
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opinion  that  he  is ;  and  that  the  words,  "  otherwise  than  as  allowed  by  the 
license,"  introduced  into  the  modem  acts  relating  to  hawkers  and  pedlers,  shows 
that  when  hawkers  were  prevented  from  selling  tea  even  with  a  license,  it  was 
«U01  °^^  intended  to  exempt  them  from  the  penalty  before  imposed  upon  *the 
J  sale  of  any  goods,  wares,  ^.,  without  a  license.  For  these  reasons,  we 
think  that  the  conviction  was  right. 

Order  of  sessions  confirmed. 


CLARKE,  Administratrix  of  JOHN  CLARKE  v.  HOUGHAM. 

A.,  by  menu  of  a  misrepresentation,  received  of  B.  and  several  other  persons,  his  tenants, 
Ttrious  sums  of  money,  to  which  he  was  not  entitled  B.  applied  to  him  to  have  the  money 
which  he  had  so  paid  returned,  saying  that  he  and  the  other  tenants  had  been  induced  to  pay 

"~   " :  HMd. 


more  than  was  due.    A.  replied,  that  if  there  was  any  mistake  it  should  be  rectified .  <««.«•. 

that  this  obYiates  the  statute  of  limitations  as  to  payments  made  by  the  other  tenants  as  well 

asbjB. 
Plaintiir,  an  administratrix,  after  the  death  of  the  intestate,  made  one  such  wrongful  payment 

as  before  mentioned,  out  of  the  assets :  HeU^  that  she  might  recover  it  in  her  representative 

character. 
Upon  a  replication,  that  the  defendant  did  promise  within  six  years,  to  n  plea  of  the  statute  of 

limitations,  fraud  in  the  defendant  cannot  be  set  up  as  an  answer  to  the  plea. 
9s«re,  Whether  it  would  be  a  good  answer  if  specially  replied  f 

AsscTMPsiT  for  money  had  and  received  to  the  use  of  J.  Clarke,  in  his  life- 
time, and  to  the  use  of  plaintiff  as  adminiafrafrix,  since  his  death.  Pleas,  fir^t, 
genera]  issue ;  secondly,  non  assumpsit  infra  sex  annoa.  Replication,  that  he 
did  promise  within  six  years.  At  the  trial  before  Richards,  C.  B.,  at  the  last 
spring  assizes  for  Kent,  it  appeared  that  the  action  was  brought  to  recover  the 
mm  of  330/.  paid  to  the  defendant  under  the  following  circumstances.  In  1802 
the  deceased  and  several  other  persons  respectively  became  tenants  to  the  de- 
fendant of  several  parcels  of  land,  all  of  which  were  let  at  the  same  time  at  a 
pablic  meeting.  After  the  rent  had  been  agreed  upon  the  defendant  said  he 
would  pay  all  the  rates,  and  the  tenants  should  reimburse  him,  as  he  did  not 
wish  the  assessment  to  be  disturbed.  This  was  agreed  to  ;  and  from  that  time 
to  1816  the  defendant  paid  the  rates  of  the  several  farms,  and  every  year,  be- 
fore the  rent-day,  sent  to  Clarke  and  the  other  tenants  an  account  of  what  would 
be  due  for  rent,  rates,  &c.  In  those  accounts  the  rates  were  calculated  on  a 
"IBOl  ^supP^B^^  rental  of  3/.  lOa,  per  acre,  and  Clarke  always  paid  the  amount 
-^  demanded.  The  rates  actually  paid  by  the  defendant  were  calculated 
on  a  rental  of  I/.  10s.  per  acre.  In  September,  1816,  J.  Clarke  died ;  and  at 
Michaelmas,  in  that  year,  the  plaintiflf,  who  had  not  then  (but  has  since)  ob- 
tained letters  of  administration,  settled  the  defendant's  account  upon  the  same 
terms  as  before ;  the  sum  overpaid  by  her  was  42/.,  and  that  was  within  six 
years  before  the  commencement  of  the  action.  It  appeared  that  none  of  the 
tenants  knew  that  they  were  paying  the  defendant*  a  larger  sum  for  rates  than 
he  actually  paid,  until  af\er  all  the  payments  above  mentioned  ha«l  been  made. 
In  order  to  take  the  payments  by  deceased  out  of  the  statute  of  limitations,  one 
Wilds  was  called  as  a  witness,  who  became  a  tenant  to  defendant  at  the  same 
time  and  upon  the  same  terms  as  J.  Clarke,  and  continued  so  for  thirteen  years. 
Within  six  years  before  the  commencement  of  this  action  Wilds  went  to  the 
defendant,  and  said,  that  he  and  other  tenants  had  been  paying  much  higher 
rates  and  cesses  than  they  had  a  right  to  do :  that  defendant  had  charged  them 
Qpon  a  rental  of  3/.  10s.  per  acre,  whereas  the  rates  were  assessed  upon  a 
rental  of  I/.  109.  per  acre.  The  defendant  replied,  that  the  statement  must  be 
incorrect,  that  he  could  say  little  about  it ;  but  that  one  P.  was  his  steward  and 
had  the  books,  and  if  there  was  any  mistake  it  should  be  rectified.  On  appli- 
cation to  P.,  the  latter  said  that  he  was  not  steward  at  the  time  when  the  land 
was  taken,  and  did  not  know  what  agreement  had  been  made  about  the  cesses. 
Wilds  then  went  a  second  time  to  the  defendant,  who  said  that  he  had  agreed 
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to  be  responsible  to  the  gaardians  of  the  f>oor  for  all  the  rates,  and  that  the  OTer- 
charge  was  made  to  reinibuTse  himself,  in  case  any  of  the  tenants  did  not 
*pa7  him;  and  he  refused  to  return  the  money  overpaid  by  Wilds.  r^*my 
Before  these  conversations  Wilds  had  mentioned  the  matter  to  several  ^ 
of  the  defendant's  tenants,  who  authorized  him  to  speak  for  them ;  but  he  had 
not  then  any  communication  with  the  plaintiff.  It  was  objected  for  the  de- 
fendant, that  this  evidence  was  not  sufficient  to  take  the  case  out  of  the 
statute :  first,  because  so  far  from  being  a  promise  to  pay,  the  defendant, 
said  he  knew  little  about  the  matter,  and  absolutely  refused  to  pay ;  secondly, 
because  the  supposed  promise  was  not  made  to  the  plaintiff  or  her  authorized 
agent.  With  respect  to  the  money  paid  by  the  plaintiff  it  was  objected,  first, 
that  it  was  not  paid  by  her  as  administratrix,  because  she  had  not  then  obtained 
letters  of  administration ;  and,  secondly,  that  she  could  not  recover  it  back  in 
her  representative  character ;  because  if  a  wrongful  payment,  it  was  a  devastO' 
vit,  for  which  she  was  responsible  to  J.  Clarke* s  estate,  and  she  cotild  recover 
the  money  in  her  individual  capacity  only.  The  lord  chief  baron  reserved  the 
points.  The  defendant  then  gave  evidence  to  show  that  the  rates  were  calcu- 
lated according  to  an  agreement  made  with  the  tenants  at  the  time  when  the 
land  was  hired  by  them ;  and  the  steward's  books  were  produced,  by  which  it 
appeared  that  the  rates  had  always  been  calculated  upon  a  rental  of  3/.  lOf.  per 
acre.  That  was  left  to  the  jury ;  and  the  plaintiff  having  obtained  a  verdict 
for  330/*,  the  whole  sum  overpaid  by  J.  Clarke  and  the  plaintiff.  In  Easter 
term  a  rule  was  obtained  to  enter  a  nonsuit,  or  have  a  new  trial,  or  reduce  the 
damages  to  42/.,  the  sum  overpaid  by  the  plaintiff,  on  the  grounds  uiged  at  the 
trial. 

Comyn  (with  whom  was  Gumei/)  now  showed  cause.  There  is  not  any 
ground  for  disturbing  the  verdict  *  which  has  been  found  in  this  case.  It  p^^.  -^ 
was  fairly  left  as  a  question  to  the  jury,  whether  the  over-payments  ^ 
were  made  under  such  circumstances  of  misrepresentation  as  entitled  the  plain' 
tiff  to  recover.  The  first  point  reserved  is,  whether  the  claim  was  barred  by 
the  statute  of  limitations.  If  the  transaction  was  fraudulent,  the  statute  does 
not  apply,  if  the  discovery  were  within  six  years  before  the  action  brought. 
South  Sea  Company  v.  WymondseU^  3  P.  W.  143 ;  Brte  v.  HoWtch^  2  Doug. 
654.  Or,  at  all  events,  the  conversation  with  Wilds  is  an  answer  to  the  plea. 
As  to  the  other  objection,  the  money  was  paid  out  of  J.  Clarke's  assets,  and 
when  recovered  would  go  to  his  estate ;  the  plaintiff  might  therefore  sue  in  her 
representative  capacity. 

Marryat  and  BoUand^  eontr4.  The  letters  of  administration  were  not  granted 
to  the  plaintiff  until  after  the  payment  was  made  by  her.  That  rent  became 
due  at  Michaelmas,  1816,  and  the  intestate  died  before  that  time;  the  rent, 
therefore,  was  due  from  the  plaintiff  in  her  individual  capacity.  [Baylby,  J. 
She  might  have  been  sued  for  it  as  administratrix  or  as  executrix  at  »an  tortJ^ 
At  all  events  the  over-payment  was  made  by  her ;  and  if  a  person,  being  the 
representative  of  another,  makes  a  wrongful  payment  out  of  the  assets,  that  is 
^devastavit.  Com.  Dig.,  •/^e^mmu/ra/ton. (1 1.)  And  if  the  payment  here 
were  a  dtvastavity  the  money  cannot  be  recovered  by  the  plaintiff  in  her  repre- 
sentative, although  it  may  in  her  individual  capacity.  Per  Buller,  J.,  in 
Munt  V.  Stokes^  3  East,  104.  And  Ord  v.  Fenwick^  4  T.  R.  561,  shows  that 
the  *money  must  be  paid  in  the  representative  character,  in  order  to  rn^eA 
enable  tlie  party  to  recover  it  in  that  character.  Web$ter  v.  Spencer^  3  ^ 
B.  &l  a.  360,  is  not  against  this.  That  case  merely  decided  that  an  executoi 
might  lend  money  without  being  guilty  of  a  devastavit,  which  principle  is  also 
to  be  found  in  Brown  v.  Litton^  1  P.  W.  141.  Then  as  to  the  statute  of  limi- 
tations, although  it  has  been  held  in  equity  not  to  apply  to  cases  of  fraud  and 
trust  until  the  fraud  is  discovered  ;  yet  at  law  the  rule  is  otherwise.  Baftiey 
V.  Faulkner,  3  B.  ^  A.  288 ;  Short  v.  McCarthy,  3  B.  &  A.  626.     [Best,  J. 
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But  here  the  party  has  heen  active  in  concealing  the  original  fraud  within  six 
years.]  That  question  roust,  at  all  events,  be  raised  by  a  special  replication, 
in  the  absence  of  that,  the  question  rests  upon  the  evidence  of  Wilds.  Now 
the  defendant  referred  him  to  P.,  who,  instead  of  admitting  any  mistake,  said 
be  knew  nothing  about  it ;  and  then  the  defendant,  instead  of  making  a  promise, 
absolutely  refused  to  repay  the  money.  In  the  first  place,  therefore,  there  was 
DO  promise ;  and  if  there  were,  it  was  not  made  with  reference  to  the  claim  of 
the  present  plainttlT. 

Comyn  cited  Motmistephen  v.  Brooke^  8  B.  dc  A.  141,  to  show  that  an  ao« 
knowledgment  made  to  a  third  person  is  a  sufficient  answer  to  the  statute  of 
limitations. 

Batlet,  J.  The  question,  how  far  fraud  may  prevent  the  operation  of  the 
statute  of  limitations,  does  not  properly  arise  in  this  case.  On  the  form  of  re- 
*1541  P^^^^^^^  *adopted,  the  only  question  is,  when  did  the  cause  of  action 
^  accrue  ?  In  order  to  take  advantage  of  the  fraud,  there  should  have 
been  a  special  replication.  On  the  other  ground,  the  point  is  quite  clear.  The 
statute  of  limitations  is  a  bar,  on  the  supposition,  after  a  certain  time,  that  a  debt 
has  been  paid,  and  the  vouchors  lost.  Wherever  it  appears  by  the  acknowledg- 
ment of  the  party  that  it  is  not  paid,  that  takes  the  case  out  of  the  statute. 
Let^r  V.  Tatton,  16  East,  420 ;  Dauthwait  v.  Tibbutt,  5  M.  <&  S.  76.  And 
according  to  those  cases,  it  makes  no  difference,  whether  the  acknowledgment 
be  accompanied  by  a  promise  or  refusal  to  pay.  AIountBtephen  v.  Brooke 
shows  that  an  acknowleKdgment  to  a  third  person  is  sufficient.  Upon  the  evi« 
dence,  then,  it  appears,  that  in  1802  the  defendant  had  land  to  let,  and  did  let 
it  to  various  persons,  upon  certain  terms.  A(\er  the  agreement  was  made  as  to 
the  rent,  he  took  upon  himself  to  pay  the  rates.  From  that  time  a  paper  was 
delivered  to  each  tenant,  shortly  before  each  rent«day,  showing  what  was  the 
amoant  of  his  rent  and  taxes.  J.  Clarke  paid  the  sums  demanded  during  his 
lifetime,  and  the  plaintiff  made  one  payment  afler  his  decease.  The  rent-book 
produced  by  the  defendant's  witness  corroborated  the  account  before  given  of 
the  payments ;  it  also  showed  that  no  correction  of  the  mistake  had  ever  been 
made :  that  book,  therefore,  helps  to  take  the  case  out  of  the  statute.  But  the 
conversation  of  the  defendant  with  Wilds  would  of  itself  have  been  sufficient. 
It  was  not  necessary  that  Wilds  should  go  to  him  on  behalf  of  the  other  tenants. 
If  the  defendant,  in  a  conversation  with  him,  acknowledged  a  mistake  as  to 
*15'1  ^^"^  ^^'  ^^^^  would  ^obviate  the  statute  as  to  all.  I  am,  therefore,  of 
-*  opinion,  that  as  to  all  the  payments  made  in  J.  Clarke*s  lifetime,  the 
case  was  taken  out  of  the  statute  by  that  conversation  and  the  steward's  book. 
Then,  as  to  the  payment  made  by  the  plaintiff,  as  administratrix,  I  think  she  is 
entitled  to  recover  that  also.  Ord  v.  Fenivick  and  Webster  v.  Spencer^  are 
merely  instances  where  an  executor  can  sue,  and  do  not  show  where  he  cannot 
sue.  It  has  been  assumed,  that  where  the  payment  is  a  devastavit ^  the  per- 
sonal representative  can  only  sue  in  his  own  name.  That  is  a  principle  to 
which  I  cannot  assent ;  on  the  contrary,  when  he  discovers  that  he  has  in  his 
representative  character  paid  that  which  he  ought  not,  he  may  in  the  same 
character  recover  it  again.  The  money  was  assets ;  and  if  the  suit  be  as  exe* 
cutor  or  administrator,  it  will  continue  assets ;  but  if  the  suit  be  in  the  indivi- 
dual capacity,  the  demand  will  be  in  the  first  instance,  subject  to  a  set-off,  or 
when  recovered  will  be  liable  to  the  plaintiff's  debts.  A  devastavit  is  a  wrong, 
and  the  law  will  not  compel  an  executor  to  persevere  in  a  wrong.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  former  payments  were  taken  out  of 
the  statute,  and  that  the  plaintifi*  may  recover  the  latter  in  her  representative 
capacity. 

HoLROTD,  J.  I  am  of  opinion  that  the  verdict  must  be  sustained  for  the 
whole  amount.  The  effect  of  fraud  upon  the  statute  of  limitations  cannot  be 
discussed  on  these  pleadings.     The  replication  insists  that  the  cause  of  action 
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arose  within  six  years,  and  that  is  the  only  question.  Now,  although  the  right 
to  recover  arises  out  of  the  fraud,  yet  the  right  of  action  was  complete  as  soon 
as  the  money  was  paid.  But  the  case  is  taken  out  *of  the  statute  by  the  r^ieg 
conversation  with  Wilds,  who  spoke  of  others  as  well  as  himself.  The  ^ 
whole  must  be  taken  with  reference  to  the  claim  of  all  the  tenants.  The  con- 
versation of  the  defendant  admits,  that  if  any  wrong  was  done,  it  had  not  then 
been  rectified ;  nor  did  he  make  any  distinction  between  Wilds  and  the  other 
tenants.  That  would  take  the  case  out  of  the  statute  if  there  were  legal  evi- 
dence that  a  wrong  or  mistake  had  been  committed.  The  question  as  to  that 
was  left  to  the  jury,  and  I  think  properly  disposed  of  by  them.  As  to  the  last 
point,  the  objection  made  is  invalid.  My  brother  Batlsy  has  put  it  on  a  very 
clear  ground.  The  money  was  assets,  and  therefore,  if  the  payment  were 
wrongful,  was  recoverable  as  assets.  The  administratrix  might  be  liable  for  a 
devastavit,  but  that  would  not  prevent  her  from  suing  as  administratrix.  In- 
deed she  was  bound  so  to  sue,  in  order  to  protect  the  assets  from  a  set-off  for 
her  individual  debts.     Both  objections  then  fail,  and  the  verdict  must  stand. 

Best,  J.  The  jury  have  decided  the  first  question  in  this  case,  viz.,  that  a 
fraud  was  practised.  To  the  next  question  it  has  been  answered,  that  fn  ud 
prevents  the  operation  of  the  statute  of  limitations.  It  is  not  necessary  to  de- 
cide that  now,  but  I  think  that  it  would  have  done  so  had  the  replication  raised 
the  point.  I  do  not  mean  to  disturb  any  of  the  cases  which  have  been  cited. 
In  them  the  fraud  was  complete  more  than  six  years  before  the  commencement 
of  the  action ;  but  according  to  the  evidence  in  this  case,  there  was  a  contir  u- 
ance  of  the  fraud  within  six  years.  If  that  had  been  properly  stated  in  the  re- 
plication, I  think  it  would  have  been  an  answer  to  the  plea  of  the  statute ;  ?nd 
such  appears  to  *have  been  Lord  Mansfield's  opinion  in  Bree  v.  Hoi"  p«  ^  .^ 
bech.  But  the  case  was  taken  out  of  the  statute  by  the  defendant's  ac-  ^ 
knowledgment,  that  the  debt  existed  if  the  payments  were  wrongful.  The  case 
of  Mountstephen  v.  Brooke  decides,  that  an  acknowledgment  to  a  third  person 
is  sufficient.  A  promise  was  unnecessary  ;  the  pleadings  state  a  promise,  but 
that  is  what  the  law  implies  when  an  acknowledgment  of  the  debt  is  proved. 
Then  the  only  question  is,  whether  the  plaintifiTcan  recover  the  last  payment  as 
administratrix.  Ord  v.  Fenwickf  and  Webster  v.  Spencetf  show  that  where  the 
money  is  assets,  the  action  may  be  brought  in  the  representative  character.  No 
doubt  this  money  will  be  assets,  and  the  safest  and  best  mode  is  to  proceed  for 
it  in  the  right  of  the  intestate. 

Rule  discharged. 

WHITLOCK  V.  UNDERWOOD. 

A.  proini80or}r  note  for  402.,  pajrable  to  bearer  gefuraUy,  and  therefore,  in  law,  payable  on  de^ 
mandy  is  within  the  first  clue  of  promiawry  notee  in  ichedalei  part  1,  to  the  55  G.  3,  c.  184, 
and  requires  a  5«.  stamp. 

Assumpsit  on  a  promissory  note,  whereby  defendant  **  promised  to  pay  to 
plaintiff,  or  bearer,  40/.,  value  received.*'  At  the  trial  before  Park,  J.,  at  the 
last  Spring  assizes  for  Coventry,  the  note  was  produced,  and  appeared  to  be  on 
a  half-crown  stamp ;  whereupon  it  was  objected,  that  it  should  have  had  a  five- 
shilling  stamp  by  the  55  6.  3,  c.  184,  sched.  part  1.  The  learned  judge  was 
of  that  opinion,  and  directed  a  nonsuit.  A  rule  nisi  having  been  obtained  in 
Easter  term  to  set  aside  the  nonsuit, 

*  Clarke  showed  cause.     This  note  being  made  payable  generally,  r«|iro 
without  naming  any  specifiQ  time,  was  in  law  payable  on  demand ;  it  *- 
therefore  falls  within  the  first  class  of  promissory  notes  in  the  schedule  to  the  55 
G.  3,  c.  184,  and  being  for  more  than  30/.,  and  less  than  50/.,  should  have  been 
drawn  upon  a  five-shilling  stamp.    The  nonsuit  was  therefore  perfectly  correcL 

Reader  and  Adama^  contrd.     At  the  foot  of  the  first  class  of  notes  in  the 
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ichedule  to  the  55  6.  3,  c.  184,  there  is  a  niemorandum,  that  all  the  notes 
therein  enumerated  may  be  reissued.  Unless,  therefore,  this  is  a  reissuable 
note,  it  is  not  liable  to  the  stamp  duty  mentioned  in  that  part  of  the  schedule* 
There  are  several  sections  in  the  body  of  the  act  which  show  what  notes  are 
reissuable.  The  14th  section  enacts,  **  that  notes  for  any  sura  not  exceeding 
100/.,  duly  stamped  according  to  the  directions  of  the  act,  may  be  reissued.*' 
The  24th  section  requires  a  license  to  be  taken  out  for  issuing  any  notes 
'*  chaiged  with  a  duty,  and  allowed  to  be  reissued  as  aforesaid  ;'*  and  the  27th 
section  imposes  a  penalty  of  100/.  upon  any  person  issuing  without  a  license, 
sny  note  *'  for  money  payable  to  bearer  on  demand,  thereby  charged  with  a 
duty  and  allowed  to  be  reissued  as  aforesaid.*'  Taking  all  those  provisions  to- 
gether, it  is  manifest  that  the  double  duty  only  applies  to  notes  reissuable  under 
the  statute.  There  is  no  pretence  for  saying  that  this  note  was  intended  to  be 
reissuable.  Even  had  it  been  on  a  proper  stamp  for  that  purpose,  it  could  not 
have  been  reissued  without  complying  with  the  24th  and  27th  sections.  The 
higer  stamp  was  intended  for  those  notes  which  were  reissuable  in  point  of  law. 
*IS01  '^^^^  schedule  as  to  bills  of  exchange  ^illustrates  this :  ^*  Bills  of  ex- 

^  change  to  the  bearer,  or  to  onler,  either  on  demand  or  otherwise,  not 
exceeding  two  months  afterdate,  above  30L,  and  not  exceeding 50/., are  to  have 
a  stamp  of  2s.  G<i."  That,  therefore,  would  have  been  sufficient  for  a  bill 
drawn  in  the  same  words  as  this  note ;  and  it  cannot  be  supposed  that  the  legis- 
lature intended  to  put  those  two  descriptions  of  instruments  on  a  different  foot- 
ing If  it  be  held  that  this  note  was  reissuable,  then  it  follows  that  notes 
for  less  than  100/.  cannot  be  made  payable  on  demand  without  a  license ;  for 
the  penalty  in  the  27th  section  is  imposed  upon  the  issuing^  not  the  reissuing, 
of  such  notes.  The  24th  section  makes  a  license  necessary  to  issue  notes  pay- 
able on  demand,  "  and  which  are  reissuable  ;"  now  those  words  would  be  quite 
unnecessary  if  ail  notes  payable  on  demand  were  reissuable. 

Batlet,  J.  This  is  an  extremely  hard  case  ;  but,  upon  looking  at  the  sta- 
tute, I  am  satisOed  that  the  note  was  not  drawn  upon  the  proper  stamp.  The 
schedule,  part  1,  first  provides  for  bills  of  exchange,  and  afterwards  makes  dis- 
tinct provisions  for  various  kinds  of  promissory  notes.  Bills  of  exchange  are 
divided  into  two  classes :  ''  to  the  bearer  or  to  order,  either  on  demand  or  other- 
wise, not  exceeding  two  months  after  date ;"  and  *'  to  the  bearer  or  order,  at 
any  time  exceeding  two  months  after  date."  Had  the  instrument  before  us 
been  a  bill  of  exchange,  the  half-crown  stamp  would  have  been  sufficient. 
Then,  promissory  notes  are  divided  into  four  classes :  first,  "  tor  the  payment 
to  the  bearer  on  demand  of  any  sum  of  money,  not  exceeding  100/.;"  secondly, 
^for  the  payment  in  any  other  manner  than  to  the  bearer  on  demand,  but  not 
*160n  ^^^^^^^^S  ^^^  months  *after  date  or  sixty  days'  sight,  of  any  sum  of 

-^  money  amounting  to  40/.,  and  not  exceeding  100/.;"  thirdly,  ^'  for  the 
payment,  either  to  the  bearer  on  demand,  or  in  any  other  manner  than  to  the 
bearer  on  demand,  but  not  exceeding  two  months  after  date,  or  sixty  days'  sight, 
of  any  sum  of  money  exceeding  100/.;"  fourthly,  "  for  the  payment,  either  to 
the  bearer  or  otherwise,  at  any  time  exceeding  two  months  afier  date  or  sixty 
days'  sight,  of  any  sum  of  money  amounting  to  40s."  Now  does  the  note  in 
question  fall  within  either,  and  which  of  those  classes  ?  Clearly,  it  is  not 
within  the  second  or  third.  If  within  the  fourth,  because  drawn  for  an  indefi- 
nite period,  still  it  would  be  bad  ;  for  then  it  should  have  had  a  3^.  6d,  stamp. 
But  I  think  it  quite  clear  that  it  falls  within  the  first  division.  It  is  payable  to 
bearer,  and  in  law  payable  on  demand,  and  is  drawn  for  a  sum  not  exceeding 
100/.;  and  it  does  not  appear  to  me  that  that  part  of  the  schedule  is  confined 
to  such  notes  as  may  lawfully  be  reissued.  The  schedule  taken  alone  imposes 
a  certain  duty  upon  all  notes  drawn  in  a  particular  form,  and  then  confers  upon 
all  such  notes  the  privilege  of  being  reissued.  The  clauses  which  require  a  li- 
cense for  that  purpose,  and  impose  a  penalty  upon  unlicensed  persons  for  issu- 
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ing  such  notes,  do  not  in  any  way  affect  the  question,  as  to  the  necessity  of 
having  any  particular  stamp.  The  nonsuit  was  therefore  right,  and  this  rule 
must  be  discharged. 

(a)  Best,  J.  The  question  is,  whether  this  note  falls  within  any  of  the  classes 
given  in  the  schedule  to  the  55  G.  3,  e.  184.  It  is  payable  to  bearer  on  demand 
for  *aleas  sum  than  100/.  It  clearly  comes  within  the  first  class.  There  r^^f*-, 
certainly  is  a  memorandum  making  the  notes  specified  in  that  class  re-  *- 
issuable  ;  and  it  has  been  contended,  that  the  duties  are  meant  to  attach  upon 
those  notes  alone  which  are  issued  by  persons  authorized  to  reissue  them.  As 
to  the  argument  that  bills  of  exchange,  payable  on  demand,  do  not  require  so 
large  a  stamp,  it  is  to  be  observed,  that  the  legislature  might  very  reasonably 
make  a  distinction  between  thom  and  promissory  notes,  for  bills  of  exchange 
have  never  been  circulated  as  currency.  I  am,  therefore,  clearly  of  opinion, 
that  the  note  in  question  was  not  drawn  upon  the  proper  stamp,  and  that  the 
nonsuit  was  right. 

Rule  discharged. 

(a)  Holroyd,  J.,  wbb  sitting  at  the  Old  Bailey. 


The  KING  v.  The  Inhabitants  of  BARDWELL. 

This  pauper  was  aired  for  a  year  as  a  shepherd  t  he  was  to  have  a  house  and  garden  rent-fi«e, 
7«.  a  week,  and  the  going  of  thirty  sheep  with  his  niaster's  flock,  as  wages.  He  served  tor 
two  years  at  those  wases  in  the  parish  of  I.,  during  all  which  time  the  sheep  went  on  his 
master's  farm,  the  who&  of  which  was  situated  in  that  parish.  The  feed  of  the  sheep  was 
worth  162.  per  annum :  Hdd,  that  this  did  not  confer  a  settlement,  it  not  being  any  {Mirt  of 
the  bnrffain  that  the  sheep  should  be  pasture-fed. 

SenMcf  That  in  order  to  gain  a  settlement  by  renting  a  tenement,  the  pauper  must  reside  upon 
some  part  of  it. 

Upon  an  appeal  against  an  order  of  two  justices,  fur  the  removal  of  Peter 
Firman  from  the  parish  of  Bard  well,  in  the  county  of  Suffolk,  to  the  parish  of 
Ix worth,  in  the  same  county,  the  order  was  quashed  by  the  sessions,  subject  to 
the  opinion  of  this  Court,  upon  the  following  case.  About  twenty-four  years 
ago,  the  pauper,  a  married  man,  was  hired  for  a  year,  by  Mr.  S.,  of  Ixworth,  as 
his  shepherd ;  he  was  to  have  a  house  and  garden  rent-free,  seven  shillings  a 
week,  and  the  going  of  thirty  sheep  with  his  master's  dock  as  wages.  r«|f.o 
•The  pauper  lived  for  two  years  with  Mr.  S.,  in  the  parish  of  Ixworth,  ^ 
at  these  wages,  during  all  which  time  the  thirty  sheep  went  with  his  master's 
flock  on  the  farm,  the  whole  of  which  was  situated  in  that  parish.  The  feed  of 
the  thirty  sheep  was  worth  1 6/.  a  year,  exclusive  of  the  house  and  garden.  If 
the  pauper  had  not  been  allowed  to  keep  the  sheep  he  must  have  had  more 
wages. 

Storks,  in  support  of  the  order  of  sessions,  was  stopped  by  the  Court. 

Dover,  contrd.  The  pauper  gained  a  settlement  in  Ixworth,  by  the  going  of 
the  thirty  sheep  with  his  master's  fiock.  It  has  been  frequently  decided  that 
the  liberty  to  take  the  profits  of  land  by  the  mouths  of  cattle  is  a  tenement 
within  the  13  d&  14  Charles  2,  c.  12,  and  in  the  present  case  that  right  is  found 
to  have  been  worth  16/.  per  annum.  Bex  v.  Melkridge,  1  T.  R.  598,  shows 
that  payment  by  service  is  equivalent  to  payment  in  money.  The  pauper 
therefore  may  be  said  to  have  rented  a  tenement  of  more  than  10/.  annual  va- 
lue, Rex  V.  Minster,  3  M.  &;  S.  276.  [Baylby,  J.  Is  there  any  case,  except 
Bex  V.  Minster,  where  the  pauper  gained  a  setdement  by  renting  a  tenement 
without  residing  upon  any  part  of  it  ?]  Bex  v.  Houghton  le  Spring,  1  East, 
247,  and  Bex  v.  Sowton,  Burr.  S.  C.  125. 

Baylky,  J.  This  case  certainly  comes  very  near  Bex  v.  Minster,  but  that 
is  open  to  much  observation.  It  was  there  conceded  that  the  right  to  have  tha 
cows  fed  upon  the  master's  farm  was  a  tenement,  and  the  •only  question  r»|g« 
discussed  and  decided  was,  the  nature  of  the  consideration  given  for  that  ^ 
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tenemenL  In  Rex  v.  Oswald  Twiaale^  decided  in  Michaelmas  term,  1818,  it 
was  held,  that  unless  it  was  stipulated  in  the  original  bargain,  that  the  cows 
should  he  pasture-fed,  a  settlement  would  not  be  gained,  and  that  decision  was 
recognised  and  acted  upon  in  Rex  v.  Sutton  St.  Edmunds^  1  B.  <fe  C.  536. 
In  the  present  case  it  is  probable  that  the  sheep  were  fed  upon  growing  produce, 
to  the  value  of  10/.  per  annum ;  but  as  it  was  not  any  part  of  the  original  bar- 
gain that  they  should  be  so  fed,  it  falls  expressly  within  those  two  cases,  and 
is  not  sufficient  to  confer  a  settlement.  There  is  another  point  also  which 
makes  it  extremely  doubtful  whether  the  pauper  could  have  gained  a  settlement, 
had  the  going  of  the  sheep  constituted  a  tenement  of  10/.  annual  value.  The 
house  and  garden  being  merely  for  the  more  convenient  performance  of  the  pau- 
per's service  as  shepherd,  must  be  laid  out  of  consideration ;  he  did  not  occupy 
them  as  a  tenant,  but  as  a  servant.  The  statute  13  &  14  Car.  2,  c.  12,  requires 
that  the  party  should  come  to  settle  on  the  tenement :  now  that  means  to  reside. 
In  all  the  cases  determined  on  this  part  of  the  act  the  pauper  resided  upon 
some  part  of  that  which  constituted  the  tenement.  There  are  cases  where 
a  party,  from  kindness,  was  allowed  to  reside  in  a  house,  rent  free,  that  was 
held  to  be  a  tenement.  But  here  the  pauper  had  no  residence  but  in  the  cha- 
racter of  a  servant ;  the  house  continued  the  master's,  and  the  pauper  was,  with 
respect  to  this  point,  in  the  same  situation  as  if  he  had  lived  in  a  room  in  his 
master's  house.  The  two  cases  referred  to  diflfer  from  this,  for  in  each  of  them 
*1lU1  ^^  pauper  had  property  *of  his  own  in  the  parish,  and  was  on  that 
^  ground  held  to  be  irremovable.  Rex  v.  Denbigh,  5  East,  333,  also,  is 
distinguishable,  for  there  the  pauper  lived  in  the  toll-house,  as  his  own  residence; 
and  it  would  have  been  such  a  tenement  as  would  confer  a  settlement,  but  for 
an  act  of  parliament  which  says,  that  no  gatekeeper  shall  gain  a  settlement  by 
reniing  the  tolls  and  residing  in  the  toll-house,  13  G.  3,  c.  84,  s.  56.  For  these 
reasons  I  think  that  the  pauper  did  not  gain  a  settlement  in  Ixworth,  and  that 
the  order  of  sessions  must  be  confirmed. 

Best,  J.(a)  In  Rex  v.  Minster,  the  principal  point  was  given  up,  viz.,  whe- 
ther the  feeding  of  the  cows  constituted  a  tenement ;  but  the  Court  there  thought 
tliat  a  house  occupied  by  the  pauper,  merely  as  a  servant,  did  not  constitute  a 
tenement.  Here  there  was  not  any  agreement  that  the  sheep  should  be  fed  on 
growing  produce ;  this  case,  therefore,  falls  within  Rex  v.  Oswald  TwUsle,  and 
Rex  V.  Sutton  St,  Edmunds,  I  agree,  also,  that  the  pauper,  to  gain  a  settlement, 
roust  reside  upon  some  part  of  the  tenement.  I  am  not,  indeed,  aware  of  any 
express  decision  to  that  effect ;  but  looking  at  the  words  of  the  statute  it  ap- 
pears, that  merely  having  a  tenement  of  a  certain  value  will  not  do,  the  pauper 
must  come  to  settle  upon  it.  The  legri^lature  could  not  have  intended  mere 
residence  as  a  servant,  but  that  the  party  should  gain  credit  and  reside  as  a 
tenant  If  that  be  so,  the  pauper,  on  this  ground  also,  gained  no  settlement  in 
Ixworth. 

Order  of  sessions  confirmed.  (6) 

(fl)  Holroyd,  J.,  was  sitting  at  the  Old  Bnilej. 

(6)  The  necessity  of  the  pauperis  residence  upon  some  pan  of  the  tenement  does  not  appear  to 
*165l  ^®  been  much  considered  in  former  cases.  *In  most  of  them,  indeed,  it  does  appear 
J  that  he  so  resided,  but  that  was  not  insisted  upon  as  necessary.  Thus  in  Kes  ▼.  Butley^ 
Borr.  8.  C.  107,  the  pauper  rented  a  house  in  which  he  resided ;  but  Page  and  Prohyn,  is.,  seem 
^  rely  upon  his  residence  \mnft  in  (kc  parish,  and  not  upon  its  being  on  the  tenement.  So  in 
/?^ir  T.  Skentlont  Burr.  S.  C.  474,  Ijord  Mansfield  speaks  of  a  residence  in  the  parish  as  ncces- 
B^Tv.  Dennison  and  Wilmot,  Js.,  advert  to  the  fact  of  the  pauper's  residence  being  on  the  tene- 
ment; th**  latter  of  them  observes,  **  It  is  settled  that  the  residence  upon  a  part  of  the  different 
t^ngs  is  sufficient  to  gain  a  man  a  settlement  in  the  parish  where  he  resides.  In  Hex  v.  liand' 
terroM,  Burr.  S.  C.  571,  the  pauper  did  in  fact  reside  upon  a  part  of  the  tenement ;  but  Aston,  J., 
nr9.  '*  The  pauper  need  not  reside  upon  any  part  of  the  tenement  he  takes ;  it  is  enough  if  ho 
resides  in  the  parish."  It  does  not,  however,  appeir  that  the  rest  of  the  Court  (Ijord  Mansfield, 
C.  J.,  Yates  and  Hewitt,  Js.,)  expressed  any  sur*h  opinion.  In  Rex  v.  Old  Alrtfford,  1  T.  R. 
^;  J?«  ▼.  St^e,  2  T.  R.  451 ;  Rex  ▼.  Peddhtrrnthide,  3  T.  R.  772 ;  Rex  v.  B'ramptoHj  4  T. 
R.  348;  Rex  ▼.  Tolpuddle,  4  T.  R.  671,  the  point  does  not  appear  to  have  been  noticed:  in  the 
^0  former  the  pauper  did  reside  upon  a  part  of  the  thing  taken ;  in  the  three  latter  it  does  not 
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apnenr  whether  the.  fact  was  so  or  not.  In  Rex  v.  Knighton^  2  T.  R.  48,  the  pauper  did  not  rr. 
siae  in  the  parish  where  the  tenement  was  situated ;  aiidAshurst,  J.,  whodeliverea  the  jud^me'  t 
of  the  Court,  pays,  **  There  must  be  a  residence  cither  on  the  premises,  or  at  least  in  the  parish 
where  some  part  of  the  premises  lies.*'  Throughout  this  scries  of  cases  it  appears  that  the  prir.- 
cipal  discussion  was  respecting  the  nature  of  the  thing  taken,  and  its  value :  the  meaning  of  the 
expression  "shall  come  to  settle,"  in  the  13  &  14  Car.  2,  c.  12,  was  lost  sight  of;  and  perhaps 
it  was  not  strictly  attended  to  in  those  cases  where  it  was  held  that  various  takings  in  alHcrent 
parishes  confer  a  settlement  in  that  parish  where  the  pauper  resides,  if  the  aggregate  value  be 
10/.  per  annum. 

•The KING  r.  The  Inhabitants  of  MACHYNLLETH  and  PENNE-    ['166 

GOES. 

An  indictment  stated  that  an  ancient  bridge,  situate  within  the  iMrishes  of  Machynlleth  and 
Penncgoes,  was  out  of  repair,  and  that  liie  inhabitants  of  the  said  parish  of  Pennegoes  and 
town  of  Machynlleth  aforetaid^  from  time  immemonal,  by  reason  of  tne  tenure  of  certain  lands 
in  the  said  parish  of  Pennegoes  and  town  of  Machynlleth,  have  repaired  the  bridges :  Heldt 
upon  error,  that  the  indictment  was  bad,  because  it  did  not  appear  tnat  the  bridge  was  situate 
within  the  town,  and  therefore  that  the  inhabitants  of  the  town  were  not  liable,'  unless  a  spe- 
cial consideration  were  shown ;  and  that  here  no  sufficient  consideration  was  shown,  inasmuch 
as  the  inhabitants  could  not  hold  land,  and  therefore  could  not  be  liable  by  reason  of  law. 

This  was  a  writ  of  error  upon  a  judgment  of  the  court  of  quarter  sessions, 
for  the  county  of  Montgomery,  upon  an  indictment  for  not  repairing  a  bridge ; 
which  charged,  that  a  certain  ancient  bridge  over  the  river  Difias,  commonly 
called  Pontfelingcrrig  bridge,  and  situate  within  the  parishes  of  Machynlleth 
and  Pennegoes,  in  the  said  county  of  Montgomery,  on  the  king's  highway 
there,  the  same  being  from  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  a  common  king's  highway  used  for  all  the  king's  subjects,  with  their 
horses,  coaches,  carts,  and  carriages,  to  go,  return,  and  pass  at  their  will  and 
pleasure,  on,  dec,  and  for  the  space  of  two  years  thence  next  following,  was 
very  ruinous,  &c.,  for  want  of  due  reparation  thereof,  so  that  the  subjects  of  the 
king,  with  their  horses,  &c.,  could  not  pass  as  they  ought,  and  were  wont  to 
do.  The  indictment  then  stated,  that  the  inhabitants  of  the  said  parish  of  Pen- 
negoes, and  the  inhabitants  of  the  said  town  of  Machynlleth  aforesaid^  in  the 
suid  county  of  Montgomery,  from  the  time  whereof,  &c.,  and  by  reason  of  the 
tenure  of  their  lands  and  tenements  in  the  said  parish  of  Pennegoes  ami  town 
of  Machynlleth,  have  repaired,  &c.,  the  said  bridge,  <fec.  It  was  then  alleged 
upon  the  record,  that  A.  B.,  of  the  said  parish  of  Pennegoes,  and  C.  D.,  of  the 
said  town  of  Machynlleth,  two  of  the  inhabitants  of  the  said  parish  of  Penne* 
gi»es  and  the  town  of  Machynlleth  came  into  court,  and  pleaded  not  guilty. 
The  trial  of  *the  indictment  was  then  stated,  and  that  defendants  were  r^m^y 
found  guilty ;  and  that  it  was  adjudged  that  the  said  inhabitants  in  the  ^ 
indictment  specified  should  pay  a  fine  of  400/.  The  following  errors  were  as- 
signed: first,  that  the  inhabitants  of  the  parish  of  Pennegoes,  and  the  inhabi- 
tants of  the  town  of  Machynlleth,  were  stated  to  be  jointly  liable  to  the  repair 
of  the  bridge ;  and,  secondly,  that  it  was  not  stated  in  the  indictment  that  any 
part  of  the  bridge  was  within  the  town,  or  that  the  inhabitants  of  the  parish  of 
Pennegoes,  and  the  inhabitants  of  the  town  of  Machynlleth,  were  a  body  cor- 
porate.    The  case  was  now  argued  by 

Sir  William  Owen,  The  offence  charged,  is  the  non-repair  of  the  whole 
bridge,  which  arises  not  from  the  joint  neglect  of  the  two  bodies,  but  from  the 
separate  neglect  of  each.  The  offence,  therefore,  should  be  charged  separaliter, 
or  in  separate  indictments.  2  Hale's  P.  C.  174  ;  Hawkins'  P.  C.  b.  2,  c.  25,  s. 
89  ;  Rex  v.  Kingston,  8  East,  41 ;  Rex  v.  St.  Pancras,  Peake's  N.  P.  C.  219. 
Secondly,  the  bridge  is  charged  to  be  in  the  parish  of  Pennegoes  and  Machyn- 
lleth ;  but  no  part  of  it  is  stated  to  be  in  the  town  of  Machynlleth,  non  constat 
that  the  town  and  the  parish  are  co-extensive,  or  that  the  town  is  in  the  parish  ; 
and  it  is  clear,  that  the  inhabitants  of  a  town  would  not  be  bound  to  repair  a 
bridge  situated  out  of  the  town,  Rex  v.  The  Inhabitants  of  Gandingay^  3  T. 
R.  513.     And  Kex  v.  St.  Gilesn  Cambridge,  5  M.  &  S.  260,  is  an  authority  to 
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show,  that  in  order  to  charge  a  parish  for  the  repair  of  a  road  situate  out  of  the 
*iAfl1  P^^'^^*  ^  consideration  must  be  shown.  The  eflect  *of  this  indictment 
^  is  to  char^  the  inhabitants  of  a  town  to  repair  a  bridge  situate  out  of 
the  town.  Thirdly,  the  inhabitants  of  the  county  being  liable  to  repair,  the  in- 
habitants of  a  township  Cannot  be  liable  to  repair  by  reason  of  the  tenure  of 
lands,  because,  as  inhabitants,  they  cannot  hold  lands.  Ireland  and  Free  Bo- 
rough  case^  12  Co.  Rep.  121 ;  Viner's  Abr.,  Corporation,  (E.)  And  they 
cannot  be  intended  to  be  a  corporation  by  the  name  of  inhabitants.  College  of 
Phyndans  v.  Salmon,  1  Ld.  Raym.  680,  and  Anonymous,  1  Salk.  191.  [He 
was  then  stopped  by  the  Court.] 

CampbeU,  contri.  It  must  be  taken  upon  this  record,  that  the  bridge  is 
within  the  town,  or  that  the  inhabitants  of  the  parish  and  town  are  liable  by 
tenure.  The  indictment  charges  a  joint  obligation  of  the  parish  and  township 
(0  repair,  and  if  so,  a  neglect  to  repair  constitutes  a  joint  onence.  [Baylky,  J. 
Can  you  show  that  the  inhabitants  of  a  town  can  in  any  case  be  bound  to  repair 
a  bridge  situate  out  of  the  town.J  The  indictment  charges  that  the  bridge  is 
situate  within  the  two  parishes,  and  then  that  the  inhabitants  of  the  parish,  and 
the  inhabitants  of  the  town  of  Machynlleth  cforesaid  have  been  used  to  repair. 
Now  there  is  no  other  Machynlleth  mentioned  before,  but  the  parish,  and  the 
word  '*•  aforesaid*'  must  therefore  refer  to  the  parish  of  Machynlleth,  and  the 
word  *^  town'*  may  be  rejected  as  surplusage.  But  assuming  that  the  bridge 
does  not  appear  to  be  within  the  town,  the  indictment  is  still  good ;  for  the 
oflence  is  not  charged  to  be  by  reason  of  the  common  law  liability,  but  by  reason 
>1ft91  ^^  ^^®  tenure,  and  the  ^inhabitants  of  the  parish  and  of  the  township 
^  may  be  liable  by  reason  of  a  joint  tenure  of  the  same  lands. 

Batlry,  J.  The  objection  to  this  indictment  is  fatal.  The  bridge  is  de- 
scribed as  situate  within  the  parishes  of  Machynlleth  and  Pennegoes.  But  the 
parishes  are  not  alleged  to  be  within  the  town.  And  unless  the  bridge  be  situate 
withiu  the  town,  the  inhabitants  of  the  town  would  not  be  liable  unless  a  special 
consideration  be  shown.  And  here  they  cannot  in  their  character  of  inhabitants 
be  liable  by  reason  of  the  tenure  of  lands.     For  they  cannot  as  such  hold  lands. 

HoL&OYD,  J.  It  is  quite  clear  that  the  judgment  cannot  be  supported.  The 
word  town  cannot  be  rejected,  and  if  it  could,  it  would  not  then  appear  upon 
the  record  that  any  person  came  to  defend  for  the  parish  of  Machynlleth. 

Bbst,  J.  The  case  of  The  King  v.  The  Inbabitants  of  St.  Giles,  Cambridge, 
is  an  authority  to  show  that  the  inhabitants  of  a  township  cannot  be  liable  for 
the  repair  of  a  road  situate  out  of  the  township,  unless  a  consideration  for  such 
repair  be  shown.  Here  that  is  attempted  to  be  shown,  by  alleging  that  the 
inhabitants  of  the  parish  and  the  town  were  liable  by  reason  of  the  tenure  of 
certain  lands,  but  as  inhabitants  they  could  not  hold  lands^  and  it  is  not  shown 
that  they  are  incorporated.  The  consideration,  therefore,  fails,  and  it  not  being 
shown  that  the  bridge  was  within  the  town,  the  common  law  liability  does  not 
attach,  and  therefore  the  judgment  cannot  be  supported. 

Judgment  reversed. 

•170]  •CARGEY  v.  JAMES  AITCHESON. 

The  declaration  stated  that  the  plaintiff  and  defendant,  by  articles  of  afijeement,  (recitine  that 
several  iciions,  arising  out  of  the  same  transaction,  had  been  brought,  and  defended  By  the 
plainiiff,  defendant,  G.  A.  and  D.  A.,  and  that  in  one  of  them  the  assignees  of  one  J.  T.,  a 
Mnkmpt,  recovered  against  the  now  plaintiff  2,500/.,  and  that  disputes  existed  between  the 
flow  plaintiff  and  defendant  respecting  the  value  of  the  goods  and  stock  which  each  had  re- 
caved  from  a  certain  farm,  ana  also  concerning  the  proportion  which  each  was  to  pay  of  the 
nid  sum  of  2,5002.  according  to  an  agreement  enterea  into  between  them  before  the  trial,  and 
•bo  concerning  the  costs  of  bringing  and  defending  the  actions  above  mentioned.)  submitted 
themselves  to  the  award  of  J.  T.,  J.  R.,  T.  C,  respectine  the  said  matters.  That  the  arbi- 
trators, taking  the  said  matters  into  consideration,  awarded  that  the  defendant  should  pay  the 
plaintiff  444/.;  that  iiTe>eighth  parts  of  the  costs  of  the  several  actions  before  mentioned  should 
be  paid  by  the  plaintiff,  and  three-eighths  by  defendant ;  that  the  sums  already  expended  by 
▼OL.  IX.  11 
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either  of  them  shoold  be  allowed  as  part  payment  of  hia  proportioB ;  and  that  when  the  sum 
of  4442.  and  the  costs  were  paid,  mutual  releases  should  be  given.  On  demurrer :  Hddt  that 
the  plainuff  was  entitled  to  recover ;  for  that,  as  to  the  first  part  of  the  award,  nothing  ap- 
peared on  the  declaration  to  show  that  the  arbitrators  had  not  awarded  the  sum  of  444Z.  after 
taking  into  consideration  the  value  of  the  stock  and  floods,  and  that  it  was  sufficiently  certain ; 
for  the  plaintiff  being  originally  liable  to  pay  the  whole  sum  of  2,5002.,  must  remain  liable  to 
pay  all  but  the  444/.  awarded  to  him.  As  to  the  second  part  respiectine  the  costs :  Held,  that 
It  was  sufficiently  certain,  for  it  would  become  so  upon  taxation  of  the  costs  by  the  proper 
officer ;  and  that  it  would  be  final  or  otherwise  according  as  there  were  or  were  not  disputes 
about  the  sums  already  laid  out.  If  there  were  any  such  diirontes,  or  if  the  arbitrators  did  not 
take  into  consideration  all  the  matters  referred,  that  should  nave  been  pleaded. 

Debt  on  an  award.  The  declaration  stated  that  certain  difTerencee  having 
arisen,  and  being  between  the  plaintiJOf  and  defendant,  on,  ^c,  at,  d^c,  by 
articles  of  agreement  made  between  the  plaintifiT  of  the  one  part,  and  the  de- 
fendant of  the  other  part ;  reciting,  that  an  actioD  was  then  lately  depending  in 
the  Court  of  King's  Bench,  between  Cargey  as  plaintiff,  and  one  Thomas 
Purvis,  defendant,  which  cause  came  on  to  be  tried  at  the  then  last  assizes  for 
Northumberland,  upon  which  a  verdict  was  given  for  the  defendant ;  and  re- 
citing also,  that  another  action  was  depending  in  the  said  court,  wherein  the 
assignees  of  John  Tarleton,  a  bankrupt,  were  plainttfTs,  and  the  said  plaintifT 
was  defendant,  and  which  last  mentioned  action  came  on  to  be  tried  at  the  same 
assizes ;  and  reciting  also,  that  there  were  several  actions  depending  between 
the  said  assignees  and  the  said  defendant  in  the  present  action,  George  Aitche- 
son,  and  David  Aitcheson,  reLatiag  to  the  same  transaction ;  *and  reciting  r«|.^| 
also,  that  it  was  agreed  that  a  judgment  in  the  action  by  the  said  as-  ^ 
signees  against  the  plaintifT,  should  be  recorded  for  the  plaintiffs  with  40O0/. 
damages  ;  and  that  a  rule  of  court  was  drawn  up,  that  upon  payment  of  2,500/. 
to  the  plaintiffs,  and  immediate  possession  of  a  certain  farm  at  Great  Ryle,  in 
the  county  of  Northumberland,  delivered  by  the  said  G.  A.  and  D.  A.,  the  te- 
nants thereof  to  their  landlords,  the  said  judgment  should  be  satisfied ;  that  all 
.the  actions  pending  for  the  same  transactions  should  be  no  further  proceeded  in, 
rand  that  each  party  should  pay  his  own  costs ;  and  reciting  also,  that  divers 
disputes  and  diflferences  had  arisen  between  the  said  plaintiff  and  the  said  de- 
fendant in  this  suit,  about  the  value  of  the  stock  and  goods  which  ewAi  of  them 
received  into  their  custody  from  the  said  farm,  and  their  keep  and  feeding  by 
the  plaintiff  in  this  action ;  and  also  concerning  the  sums,  which,  according  to 
an  agreement  entered  into  between  them  before  the  said  assises,  they  respectively 
should  contribute  towards  the  payment  of  the  2,600/^  and  the  costs  incurred  in 
l)ringing  and  defending  the  said  actions  brought  and  defended  by  the  now  plain- 
tiff and  defendant,  G.  A.  and  D.  A.;  and  that,  in  order  that  the  said  differences 
:might  be  amicably  settled,  the  plaintiff  and  defendant  in  this  suit  had  agreed  lo 
refer  the  same  to  J.  T.,  J.  R.,  and  T.  C,  as  thereinafter  mentioned :  it  was 
witnessed,  that,  for  ending  all  disputes  and  differences  between  the  said  parties 
thereto,  the  plaintiff  did  thereby  covenant  with  the  defendant,  and  the  defendant 
did  thereby  covenant  with  the  plaintifif,  that  they,  the  plamttff  and  defendant, 
would  truly  perform  the  award  of  the  said  J.  T.,  J.  R.,  and  T.  C,  of  and  con- 
cerning the  said  matters  in  difference;  the  declaration  then  averred  *the  rmi'vo 
making  of  an  award  by  the  arbitrators,  which  awaid,  afler  reciting  the  ^ 
articles  of  agreement,  was  as  follows :  We,  the  said  J.  R.,  J.  T.,  and  T.  C, 
having  taken  upon  ourselves  the  burden  of  the  arbitrations,  and  having  heard 
and  weighed  the  allegations  of  both  the  parties  concerning  the  matters  so  in  dif- 
ference as  aforesaid,  and  examined  the  various  vouchers,  documents,  and  evi- 
dence, relative  thereto,  do,  by  these  presents,  in  writing  under  our  respective 
hands,  award  that  all  disputes  and  diflferences  now  or  heretofore  subsisting  be- 
tween them,  or  between  the  said  Gilbert  Cargey  and  James  Aitcheson,  relative 
to  the  matters  referred  to  us  by  the  articles  of  agreement,  shall  henceforth  cease 
and  determine.  And  we  further  award  that  the  said  James  Aitcheson  do  and 
shall  pay  unto  the  said  Gilbert  Cargey  on,  &c.,  the  sum  of  444/.     And  we  do 
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hereby  farthe?  awavd  that  the  aaid  Gilbert  Caigey  shall  pay  or  cause  to  be  paid 
five  eighth  parts^  and  the  said  ^ames  ^itcheson  shall  pay  three  eighth  parts  of 
lU  costs  iocurred  either  in  prosecating  the  action  brought  by  the  said  G.  Cargey 
4gaiost  T.  Pttryia,  or  of  defending  the  several  actions  wherein  the  assignees  of 
J.  Tarletoa,  a  bankrupt,  were  plaintiffs,  and  the  said  Gilbert  Cargey»  James 
Aitchesoo,  G*  A.  and  D.  A.  were  defendants,  or  any  or  either  of  them.  And 
ve  further  award,  that  all  such  sums  of  money  as  the  said  Gilbert  Cargey  and 
James  Aitcheson  have  already  paid,  Laid  out,  and  expended,  for  and  towards,  or 
00  account  of  the  said  suits,  or  either  or  any  of  them,  or  any  way  connected 
therewith,  shall  be  considered  and  deemed  as  part  paymeot  of  their  respective 
shares,  according  to  the  proportions  above  mentioned.  And  we  further  award, 
*1731  ^^^  ^^  ^expenses  attending  this  arbitration  and  of  these  presents,  shall 
^  be  paid  and  satisfied  by  the  said  Gilbert  Gaicgey  and  James  Aitcheson, 
in  eqaal  shares  ai^d  proportions ;  and  lastly,  we  further  award,  that  the  said 
Gilbert  Cargey  and  James  Aitcheson  shall,  upon  payment  of  the  sum  of  444/., 
and  the  costs,  charges,  and  expenses  of  the  said  several  suits,  and  the  charges 
and  expenses  of  this  arbitratioi\,  execute  unto  each  other  mutual  and  general 
releases  and  discharges  of  all  actions,  ^c.<,  relating  to  the  premises  90  referred, 
or  any  of  them,  from  the  beginning  of  the  world  to  the  day  of  the  date  of  the 
said  hereinbefore  in  part  recited  articles  of  agreement.  Breach,  non-payment 
of  the  sum  of  444/.     Demurrer  and  joinder. 

F,  PoUockt  in  support  of  the  demurrer.  The  award  is  bad  for  two  reasons  ; 
first,  it  is  not  in  pursuance  of  the  submission ;  and,  secondly,  it  is  not  final. 
The  direction,  that  the  defendant  should  pay  a  specific  sum,  is  not  in  pursuance 
of  the  authority  given  to  the  arbitrators,  which  wa?,  that  they  should  determine 
what  was  the  value  of  the  stock  and  goods  taken  from  the  farib,  and  what  each 
should  contribute  towards  the  sum  of  2,500/.  and  costs.  It  was  not  competent 
for  them  to  get  rid  of  the  calculation  by  awarding  that  one  party  should  pay  a 
certain  sum,  nor  by  giving  proportions  whereby  a  calculation  should  be  made 
respecting  the  costs  and  expenses.  In  Matthews  v,  Pnce,  in  C.  B.  (not  yet 
reported)  the  submission  was  that  an  estimate  of  certain  expenses  should  be 
made,  and  a  sum  certain  being  awarded,  that  was  held  bad.  Then  the  direc- 
tion in  the  avrard,  that  the  sums  already  expended  should  be  takei\,  as  part  of 
*174^  the  proportions  to  be  paid  is  noi  final,  but  *must  be  matter  of  future  re- 
^  ference,  so  tliat  there  could  be  no  end  of  the  discussion.  Besides  if 
either  party  had  already  advanced  more  than  hia  proportion,  no  remedy  is  pro- 
vided for  lum. 

Wightman^  contri.  The  plaintiflT,  Cargey,  was  originally  liable  to  pay  the 
entire  sum  of  2,500/.  The  award,  therefore,  by  stating  that  the  defendant  shall 
pay  444/.  does,  in  fact,  ^x  the  proportion  which  each  shall  pay,  for  Cargey 
must  discharge  the  residue.  This  part  of  it,  then,  is  certain,  and  according  to 
the  submission.  The  remainder  of  the  submission  was  as  to  the  costs  and  ex- 
penses, and  the  arbitrators  have  awarded  that  they  shall  be  borne  in  certain 
proportions.  It  was  impossible  for  them  to  render  tliat  part  of  the  award  more 
certain,  until  the  costs  were  taxed ;  and  as  the  taxation  will  make  that  part  of 
the  award  certain,  the  rule  id  certum  est  quod  certum  reddi  potest  applies. 
Beaie  v.  Beale^  1  Roll.  Abr.  251,  pi.  14 ;  Hanson  v.  Liversedge,  2  Ventr.  242. 
With  respect  to  that  part  of  the  award  which  directs  that  the  sums  already  ex- 
pended shall  be  allowed  in  the  calculation,  that  either  relates  to  the  costs,  and  is 
therefore  sufficiently  certain  and  final,  or  it  is  beyond  the  submi^ion,  and  if  so, 
it  cannot  vitiate  that  part  of  the  award  which  is  according  to  the  submission. 
After  payment  of  the  sum  of  444/.,  and  the  proportion  of  the  costs,  the  plain- 
tiff could  have  no  further  demand  against  the  defendant,  for  then  *he  award 
directs,  that  mutual  releases  shall  be  executed.  Bargrave  v.  Atkins,  3  Lev. 
413.  The  plaintiff  is  therefore  clearly  entitled  to  recover  the  sum  of  444/., 
which  is  the  whole  of  the  demand  in  the  present  action. 
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*PoUock,  in  reply.  The  cases  cited  are  distinguishable  from  this,  for  r»|-e 
where  the  submistnion  does  not  point  out  the  matters  in  dispute,  they  L 
must  be  shown  by  evidence ;  but  here  certain  matters  were  pointed  out  by  the 
submission,  and  if  the  arbitrators  have  not  decided  on  the  whole  of  them  the 
award  is  bad.  Personal  expenses  were  within  the  submission ;  if  it  be  un- 
certain whether  the  arbitrators  took  them  into  consideration,  the  award  is  bad 
on  that  ground ;  if  it  be  admitted  that  they  were  taken  into  consideration,  the 
award  is  bad,  not  being  final  in  that  part  of  it. 

Baylet,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  The 
action  is  on  an  award  set  out  in  the  declaration,  and  the  plaintiff  will  be  endded 
to  recover  on  that  part  of  the  award,  whereupon  a  breach  is  assigned,  unless 
the  Court  can  see  that  it  is  bad.  It  is  alleged  to  be  contrary  to  the  submission, 
and  not  final ;  but  it  is  necessary  for  the  defendant  to  make  out  the  objection, 
and  to  make  it  out  by  something  appearing  on  the  face  of  the  declaration. 
Whether  any  fresh  facts  might  have  been  stated,  which  would  have  helped  to 
support  the  objection,  is  not  a  question  before  the  Court,  for  we  can  only  look 
to  the  pleadings.  Now  the  matters  submitted  are,  the  value  of  the  stock  and 
goods  which  each  of  the  parties  received  into  his  custody,  and  their  keep  and 
feeding  by  the  plaintiff,  the  sum  or  sums  which,  according  to  an  agreement 
entered  into  between  them,  they  should  respectively  contribute  towards  the  pay- 
ment of  the  said  sum  of  2,500/.,  and  the  costs  incurred  in  bringing  and  defend- 
ing certain  actions.  The  plaintiff  would  be  bound  to  pay  the  whole  sum  of 
2,50(V.,  the  judgment  being  against  him,  and  must  now  'discharge  all  r«|»|| 
but  the  part  awarded  to  him.  The  award  imports,  that  the  arbitrators  '- 
have  taken  into  consideration  the  matters  in  difference,  and  they  first  award, 
that  all  disputes  shall  cease,  then  that  the  defendant  shall  pay  a  certain  sum. 
That  imports,  that  the  arbitrators  taking  into  consideration  the  value  of  the 
goods,  the  stock,  and  their  keep,  and  feeding,  thought  that  the  defendant  ought 
to  pay  444/.  We  cannot  presume  that  they  omitted  any  thing,  and  must  there- 
fore conclude  that  444/.  was  the  proportion  which  the  defendant  was  to  pay  of 
the  2,500/.,  taking  all  the  other  ingredients  into  the  account.  Then,  is  the  other 
part  of  the  award  final  ?  The  submission  is  of  the  costs  and  expenses  incurred 
in  bringing  and  defending  certain  actions.  Now  the  sum  to  be  paid  might  be 
ascertained  either  by  fixing  it  in  the  award,  or  referring  it  to  an  officer  whose 
duty  it  is  to  say  what  shall  be  the  whole  sum  paid  for  costs.  Perhaps  justice 
could  only  be  done  by  fixing  the  proportion  which  each  should  contribute ;  for 
the  award  was  to  be  made  within  a  limited  time,  and  the  costs  might  not  then 
be  taxed.  It  has  been  observed  that  the  agreement  referred  to  should  have 
been  shown ;  but  the  defendant  might  have  pleaded  that,  if  there  were  any 
thing  in  it  which  would  vitiate  the  award.  In  the  absence  of  any  such  plea, 
we  cannot  presume  any  thing  against  the  award.  Another  objection  made  was, 
that  the  award  directs  that  the  sums  already  expended  shall  be  allowed  as  part 
of  the  proportions  to  be  borne  by  each.  That  would  make  the  award  final  oi 
otherwise,  according  as  there  were  or  were  not  disputes  about  the  amount  ex 
pended.  If  it  were  a  matter  of  controversy,  the  defendant  might  have  pleaded 
it.  In  the  absence  of  any  such  allegation,  *it  does  not  appear  that  there  r«|»w 
was  any  controversy  upon  that  point.  The  objection  therefore  fails ;  ^ 
and  the  award  being  good  as  to  the  444/.,  the  plaintiff  is  entided  to  judgment 
in  his  favour. 

HoLROYD,  J.  The  award  cannot,  upon  these  pleadings,  be  considered  not 
final.  That  must  either  appear  upon  the  face  of  the  award,  or  by  facts  stated 
in  a  plea.  It  does  not  appear  upon  the  face  of  the  award.  The  decision  of 
the  arbitrators  may  have  embraced  all  the  matters  in  dispute  mentioned  in  the 
submission.  The  sum  of  444/.  may  have  been  awarded  to  the  plaintiff  upon 
the  disputes,  as  to  the  value  uf  the  goods  and  stock,  their  keep,  and  the  2,500/. ; 
and  it  appearing  by  the  submission  that  the  plaintiff  was  the  person  from  whom 
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that  sum  was  recovered,  he  must  of  course  pay  the  residue,  the  award  is  there- 
fore final  as  to  that,  and  according  to  the  submission.  If  there  were  other  facts 
not  taken  into  consideration,  that  should  have  been  shown  by  a  plea.  The 
other  objection  resolves  itself  into  the  same  question,  whether  the  award  be 
final  or  not.  The  dispute  might  be  as  to  the  proportion  of  the  costs  which 
should  be  borne  by  each  party.  The  arbitrators  have  decided  that ;  but  by  law 
the  costs  are  to  be  taxed  by  an  officer  of  the  court,  and,  therefore,  although  the 
arbitrators  have  not  determined  the  amount,  that  is  not  a  valid  objection  to  the 
award.  Had  they  awarded  that  the  whole  of  the  costs  should  be  paid  by  one 
party,  that  would  have  been  good  without  ascertaining  the  amount;  and  the 
award  is  consequently  good,  awarding  that  they  shall  be  borne  by  the  two 
parties  in  certain  proportions.  If  it  had  been  alleged  in  a  plea  that  the  sums 
*l7fil  already  expended  were  a  matter  in  controversy,  that  might  have  ^vitiated 
-I  the  award.  But  upon  a  demurrer  to  the  declaration,  we  must  say  that 
the  objections  are  not  established ;  if  that  could  ^ave  been  done  by  extrinsic 
evidence,  it  should  have  been  pleaded. 

Best,  J.  An  award  should  always  be  supported,  unless  there  be  some  un- 
answerable objection  to  it  It  is  said  that  this  award  is  uncertain,  and  not 
final ;  uncertain  as  to  the  444/.,  but  that  is  not  so.  The  question  submitted 
was,  what  proportion  of  the  2,500/.  should  be  borne  by  the  defendant.  After 
payment  of  the  444/.,  and  the  execution  of  the  releases  awarded,  all  discussion 
as  to  that  must  end ;  the  award  is  therefore  certain.  But  then  it  is  urged,  that 
if  the  award  be  not  final  in  another  part,  it  is  altogether  void ;  and  it  is  argued 
that  the  award  is  not  final  as  to  the  costs  and  the  mode  of  paying  them.  As 
to  the  costs,  the  award  directing  that  each  shall  bear  a  certain  proportion,  is 
final.  As  to  the  mode  of  paying  them,  viz.,  by  allowing  the  moneys  already 
expended  as  part,  I  think  that  was  not  within  the  submission,  and  therefore 
cannot  vitiate  the  award.  The  submission  was,  of  the  costs  to  be  paid,  not  of 
the  mode  of  paying  them.  The  general  rule,  that  the  arbitrators  shall  fix  the 
sum  to  be  paid,  is  not  applicable  to  costs ;  for  the  arbitrator  is  not  competent 
to  ascertain  them,  and  there  is  an  officer  of  the  court  appointed  for  that  purpose. 
It  is  therefore  sufficient  if  the  proportions  are  fixed.  For  these  reasons  the 
plaintifiT  is  entitled  to  judgment 

Judgment  for  the  plaintiff. 

•179]  *CATIIERINE  6REI0  v.  TALBOT. 

Debt  on  a  bond  conditioned  for  the  performance  of  an  award,  to  be  made  within  a  limited  time. 
The  declaration,  dter  setting  out  the  condition,  stated  that  before  that  time  expired,  the  per- 
ties  to  the  bond,  by  deed,  a^^reed  to  give  the  arbitrators  further  time  for  making  the  award,  and 
that  an  award  was  made  within  the  extended  time ;  and  alleged  non-performance :  Held,  upon 
demurrer,  that  the  action  was  maintainable  upon  the  bond. 

Dbclabation  upon  a  bond,  whereby  the  defendant,  one  W.  Redman,  and  G. 
Moth,  became  jointly  and  severally  bound  to  the  plaintiff  in  1000/.  The  con- 
dition which  was  set  out  in  the  declaration  was,  that  one  W.  Redman  and  one 
G.  Moth,  and  each  of  them,  should  abide  by  the  award  of  J.  C,  T.  H.,  and  D. 
M.,  elected  and  chosen  as  well  on  the  part  of  the  said  W.  Redman  and  G.  Moth, 
as  of  the  said  plaintiff,  to  be  made  on  or  before  the  1st  of  February.  Averment, 
that  after  the  making  of  the  writing  obligatory,  with  the  said  condition,  and  be- 
fore the  1st  day  of  February,  in  the  condition  mentioned,  to  wit,  on,  &c.,  each 
of  them,  the  said  W.  Redman,  and  G.  Moih,  and  the  said  defendant,  by  a  cer- 
tain deed-poll,  under  his  hand,  and  sealed  with  his  seal,  endorsed  on  the  back 
of  the  said  writing  obligatory,  and  by  each  of  them  respectively  delivered  to  the 
plaintiff,  and  the  plaintiff,  by  her  certain  deed-pool,  under  her  hand  and  seal, 
delivered  to  W.  Redman,  G.  Moth,  and  the  defendant,  did  give  and  grant  unto 
the  said  J.  C,  T.  H,  and  D.  M.,  the  arbitrators  in  the  condition  of  the  said 
writing  obligatory  mentioned,  further  time  for  making  their  award  of  and  con- 
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cerning  the  several  matters  by  the  said  condition  of  the  said  writing  obligatory 
referred  to  them,  until  the  Ist  of  March  theti  next,  so  that  they,  or  any  two  of 
them,  made  their  award  on  that  d^y.  Averment,  that  the  arbitrators  accepted 
the  reference,  and  before  the  1st  of  March  made  their  award,  which  was  set  but ; 
and  *non-performance  of  the  award  by  Redman  and  Moth  was  averred.  r»|g/j 
To  this  declaration  the  defetidant  demurred,  and  assigned  for  canse,  that  ^ 
the  award  was  not  made  within  the  time  limitied  by  the  condition  of  the  bond. 
The  case  was  now  argued  by 

^€tyly,  for  the  plaintifT.  It  is  necessary  to  make  out  two  points,  in  order  to 
sustain  this  declaration.  Fitst,  that  where  a  bond  or  other  Uiing  executory  i# 
made  subject  to  a  defea^atiee,  that  may  afterwards  be  altered  altogelhet,  or  in 
part.  Secondly,  that  l!he  endors^ement  upon  the  bond,  in  this  ^ease,  operates  as 
a  new  defeasance,  superceding  the  fottner  (ttie  so  far  as  ref&tes  to  the  time  of 
making  tlie  award,  and  In  point  of  tegal  eflbdt  incorpoVating  m  itself  all  the 
terms  of  the  original  condition  to  which  it  has  reference,  atyd  applying  them  16 
such  enlarged  time.  As  to  the  first  poitit,  it  is  laid  down  ita  Co.  Lit.  237  a« 
"  that  rents,  annuities,  conditioYrs,  Wari-antieis,  ahd  such  Hke,  ifiat  be  inherit- 
ances executory,  may  be  defeated  bydefedsanc^  thade  ehhet  attire  time,  ot  any- 
time after.  iSo  Itie  law  is  of  statutes,  tecognisanees,  obligations,  ttit6  other 
things  executory."  And  1  RoUe's  Xbr.  590,  D.  45,  and  Vin.  Abf.,  D^.  (D) 
2,  are  authorities  to  show  that  ff  a  def6a^ance  of  a  statute  be  made,  and  afteir 
another  defeasance  is  made,  the  first  defeasance  is  void  thereby,  and  the  second 
only  is  in  force.  In  IklforS  t.  JJndrettn^  Moblie,  5*73,  it  is  said  to  have  been 
agreed  by  the  Couit,  that  a  new  defeasance  may  be  made  to  an  obligation,  with 
condition,  but  theti  it  must  be  by  writing.  In  Bodgen  v.  Smith,  Cro.  Elis. 
623,  it  was  held  in  an  action  of  debt  on  bond,  that  a  defeasance  by  indenture, 
made  subsequent  *to  the  botid  to  which  it  related,  might  be  pleaded  ita  r»i^| 
bar.  In  the  case  of  Pardons,  6  Co.  13,  this  case  is  statifd.  •*  A.  was  ^ 
bound  in  a  statute  of  20/.  to  B. ;  B.  stted  execution,  and  the  land  of  A.  was  de- 
livered to  B.  in  execution,  till  he  should  hdve  levied  the  2^?.^  and  afterwardis 
B.  made  a  defeasance  to  A.  by  indenture,  that  if  A.  paid  him  87.  at  a  certaib 
day,  then  the  recognisance,  viz.,  the  "Statute  for  20?.,  shcmld  be  void  ;  and  it  was 
adjudged,  that  although  the  statute  was  exectrted,  yet  the  defesiSante  of  the 
statute  was  6tif7icient  m  law  to  defeat  as  well  the  statute  as  the  execution  upon 
it ;  for  the  statute  is  the  foundation  of  Ib'e  whole,  and,  therefore,  if  that  is  de- 
feated, all  that  is  built  Upon  it  l/hall  be  d^ated  also."  In  Shepp.  Touch.  398, 
it  is  laid  down,  that  *'  if  one  make  a  lease  for  life,  by  deed,  and  afterwards,  hy 
another  deed,  grant  to  his  lessee,  that  he  shall  not  be  impeatthed  for  waste,  this 
is  a  good  discharge ;  and  if  the  lessee  affterwards  grant  by  ^eed  lo  the  lessor, 
that  if  be  shall  bring  an  action  of  waste  against  the  lessee,  that  hfe  will  not  make 
use,  nor  take  advantage,  of  the  deed  of  discharge,  this  is  a  good  defeasance  of 
the  discharge :  so  that  hereby  it  seems  that  a  defeasance  may  be  of  a  idefeasafnce, 
and  one  defeasance  after  another,  and  regulatly  the  last  shaH  stand  :^  and 
several  other  cases  are  there  put  in  illustration  of  this  pritic^e.  These  au- 
thorities fully  establish  that  deeds  and  defeasances  may  bie  aTter^  by  subse- 
quent instruments  of  the  like  or  as  high  a  nature  ;  and  that  where  there  are  two 
defeasances  to  the  same  instrument,  the  latter  shall  stand.  Here,  then,  the 
second  defeasance  must  stand ;  but  as  that  by  referencie  to  the  former  defea- 
sance, in  effect,  incorporates  in  itself  all  the  tetms  *of  it,  the  only  varia-  r»|Qo 
tion  made  is  as  to  the  time  within  which  the  award  Was  to  be  made.  ^ 
Evang  V.  Thompson,  5  East,  189,  ejcpressly  shows  that  such  is  the  legal  effect 
of  the  second  deed  ;  and  that  being  so,  then  the  first  defeasance,  subject  to  a 
fresh  limitation  as  to  the  time  of  making  the  award,  stands  as  a  new  tlefeasanee 
to  the  bond.  It  may  be  said  that  the  plaintiff  must  seek  her  remedy  by  an 
action  of  covenant  on  the  deed,  the  bond  beirtg  no  longer  in  force.  But  it  neve- 
could  have  been  intended  to  substitute  the  deed  in  lieu  ofihe  bond  ;  for  the  de- 


182] 


2  BjLRiffEWALL  &  Cresswell.  87 


fendMiU  who  was  m  mere  surety,  could  be  liable  upon  the  bond  only  to  the  ex 
cent  of  the  penalty ;  whereas,  if  the  second  deed  is  to  operate  in  lieu  of  the 
fooMi,  as  the  only  security  for  the  performance  of  the  award,  and  the  defendant 
loay  be  sued  ia  covenant,  he  may  then  be  liable  to  any  extent.  It  must,  tliere- 
foi«y  have  been  the  intention  of  the  parties,  that  the  bond  should  continue  in 
foree,  subje<it  to  a  new  defeasance,  for  the  performance  of  an  award  within  the 
enlai]ged  time.  Brown  v.  G-oedman^  3  T.  R.  592,  n.  does  not  govern  this  case ; 
there  the  submission  was  by  deed.  The  consent  to  enlarge  the  time  was  by 
parol,  and  therefore  not  sufficient.  And  that  is  stated  to  have  been  the  very 
giwttd  of  the  decision,  by  Gibbs,  C.  J.,  (who  had  himself  been  counsel  in  the 
case,)  in  delivering  the  judgment  of  the  Court  in  Thompson  v«  Broton^  7  Taunt. 
e5^ 

CorUfn  The  asthoritiOB  cited  only  establish,  that  agreements,  by  whatever 
instmraeBts  they  are  made,  may  be  varied  by  subsequent  instniments  of  the 
like  nature ;  but  prove  nothing  as  U»  the  form  of  the  action  in  which  the  parties 
*1^1  may  have  their  remedy  for  a  ^breach  of  (he  agreement.  In  such  eases, 
^  the  aetion  for  a  breadi  of  the  new  agreement  must  be  founded  upon  the 
sBbseqnent,  and  not  upon  the  origiBal  instrument.  Here  it  may  be  conceded, 
that  an  action  might  he  maintained  upon  the  deed-poll,  for  not  performing  the 
award  made  within  the  extended  time,  and  yet  no  acdon  is  maintainable  upon 
the  bond.  That  was  made  subject  to  a  condition  which  has  never  been  broken ; 
and  ^erefore  the  bond  has  never  become  forfeited,  and,  consequently,  the  pe« 
nalty  has  never  become  a  debt.  It  is  enough  for  the  defendant  to  show  that 
this  action  on  the  bond  cannot  be  maintained  ;  he  is  not  bound  to  contend  th»t 
the  plaintiff  is  without  remedy.  The  case  of  Brown  v.  Goodman^  3  T.  R. 
593,  n.  is  expressly  in  point.  In  that  case  Lord  Ken  yon  took  this  distinction, 
that  although  the  plaintiff  might  have  some  remedy,  he  had  not  any  remedy 
upon  the  bond  by  which  the  defendant  bound  himself,  under  a  penalty,  to  abide 
by  an  award,  if  made  within  a  given  time.  That  penalty  could  never  extend 
to  an  award  made  afVer  that  time  under  a  new  agreement.  If,  to  a  declaration 
on  the  bond,  the  defendant,  after  setting  out  the  condition  on  oyer,  had  pleaded 
no  award  made,  and  the  plaintiff  had  replied  the  deed-poll,  that  would  have  been 
a  departure.  Evan»  v.  71wmp9on  does  not  govern  this  case,  for  that  was  de- 
cided upon  a  motiim  for  an  attachment.  No  question  arose  as  to  the  manner 
in  which  the  party  must  have  ehaped  his  action,  if  he  had  sought  his  remedy 
by  that  mode  of  proceeding. 

BayubYv  J.  I  am  now  satisfied,  by  the  argument,  and  by  the  authorities 
cited,  that  the  plaintiff  is  entitled  to  recover  upon  the  declaration  as  it  stands. 
*lft4l  '^^  ^  ^°  'action  upon  a  bond,  the  condition  of  which  was,  originally, 
-^  for  the  performance  of  an  award  to  be  made,  on  or  before  the  Ist  of 
Fehraary :  no  award  was  made  within  that  time ;  but  before  the  1st  of  Febru- 
ary, and  while  the  bond  still  remained  in  force,  an  agreement  under  seal  was 
executed  by  each  of  the  parties  named  in  the  bond,  by  which  they  gave  to  the  arbi- 
trators further  time,  until  the  ist  March,  to  make  their  award  ;  and  the  question 
IS,  what  is  the  legal  effect  of  the  second  deed  ?  Is  it  merely  to  give  a  remedy 
upon  that  deed,  or  is  it,  in  substance,  to  vary  the  day  mentioned  in  the  condi- 
tion of  the  bond,  and  to  introduce,  as  a  tenn  into  that  -condition,  the  extended 
period  of  time  for  making  the  award  ?  The  words  import,  that  all  the  parties 
are  to  be  placed  in  the  sanM  situation  as  if  that  extended  period  had  been  in- 
serted in  the  original  condition.  The  authorities  cited  in  the  argument  estab- 
lish most  dearly,  that  deeds  or  defeasances  may  be  altered  by  subsequent  in- 
struments of  the  like  or  as  high  a  nature ;  and  the  question  is,  in  this  case, 
whether  the  parties  have,  by  the  second  deed,  merely  varied  the  terms  of  the 
condition  of  the  defeasance,  or  whether  they  have  substituted  the  second  deed 
m  lieu  of  the  bond,  as  a  new  and  independent  agreement  of  reference.  It  has 
been  argued,  that  it  was  the  intention  of  the  parties,  when  they  executed  the 
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second  deed,  to  substitute  it  instead  of  the  bond,  as  the  only  security  for  the 
performance  of  the  award.  I  cannot  think  that  that  was  the  intention.  The 
deed,  in  express  terms,  refers  to  the  condition  of  the  bond,  and  further  time  is 
given  to  the  arbitrators  named  in  that  condition  to  make  their  award  concerning 
the  matters  referred  by  the  condition  of  the  bond.  The  parties,  then,  must  have 
considered  the  condition  of  the  bond  as  containing  the  only  agreement  to  refer ; 
and  *they  must,  therefore,  have  intended  only  to  introduce  a  new  term  r«|Qe 
into  that  agreement  by  the  subsequent  deed.  The  deed  was  executed  ^ 
by  all  the  parties  to  the  bond.  Now  it  appears  that  one  of  the  arbitratoiis  was 
named  on  the  part  of  the  plaintiff,  and  the  other  on  the  part  of  Redman  and 
Moth.  The  defendant,  therefore,  must  have  been  a  surety,  and  if  so,  could 
have  been  affected  by  the  bond  only ;  he  could  not  have  been  called  upon  to 
execute  the  second  deed,  for  any  other  reason  than  that  he  should  continue  lia- 
ble upon  the  bond.  I  am,  therefore,  perfectly  satisfied,  that  it  was  the  inten- 
tion of  the  parties  to  vary  the  defeasance  only,  and  to  keep  the  bond  in  force 
as  a  subsisting  security ;  and  there  being  no  authority  to  show  that  such  a  deed 
may  not  apply  to  a  defeasance  only,  without  affecting  the  bond,  I  am  of  opinion 
that  the  legal  effect  of  the  second  deed  was  to  continue  the  bond  in  force,  sub- 
ject to  a  defeasance  for  the  performance  of  an  award  within  the  extended  time, 
and,  consequently,  that  this  action  is  maintainable.  This  case  is  distinguisha- 
ble from  Brown  v.  Chodman^  because  there  the  submission  was  by  deed,  and 
it  did  not  appear  that  the  consent  to  enlarge  the  term  was  by  deed  ;  and  if  not, 
it  could  not  continue  the  effect  of  the  preceding  deed,  and,  consequently,  would 
not  suffice  to  give  a  remedy  upon  the  bond,  although  it  might  leave  the  party  a 
remedy  for  the  breach  of  the  parol  contract.  Evans  v.  Thompson  is  a  strong 
ease,  and  an  authority  expressly  in  point.  There  the  submission  was  by  bond, 
the  condition  of  which  was  for  the  performance  of  an  award  to  be  made  within 
a  given  time ;  and  before  that  time  expired,  the  parties  by  an  agreement  endorsed 
upon  the  bond  consented  to  enlarge  the  time.  There  was  a  term  in  the  condi- 
tion of  the  bond,  that  the  submission  should  be  made  a  nile  *o{  court;  t^iqa 
hut  when  the  time  for  making  the  award  was  agreed  to  be  enlarged  by  ^ 
the  endorsement,  it  was  not  added  that  that  should  be  made  a  rule  of  court. 
The  award  was  made  within  the  enlarged  time,  but  not  within  the  time  men- 
tioned in  the  condition  of  the  bond.  A  rule  reciting  the  bonds  of  submission, 
and  the  agreement  that  they  should  be  made  a  rule  of  court,  and  the  agreement 
to  enlarge  the  time,  directed  that  the  same  should  be  made  a  rule  of  court.  An 
attachment  having  issued  for  the  non-performance  of  the  award,  a  rule  nisi  was 
obtained  for  amending  the  rule  of  court,  by  confining  it  to  the  submission  made 
by  the  bond  and  condition,  and  excluding  the  endorsement.  After  argument 
and  consultation  with  the  judges  of  the  other  courts,  it  was  held  that  the  agree- 
ment to  enlarge  the  time  was  to  be  considered  as  virtually  incorporating  in  it 
by  reference  all  the  antecedent  agreements,  between  the  parties,  relative  to  that 
subject,  as  if  the  same  had  been  formally  set  forth  and  repealed  therein ;  and 
among  the  rest,  the  agreement  that  the  submission  should  be  made  a  rule  of 
court,  and  that  with  reference  to  the  enlarged  time,  instead  of  the  time  originally 
specified  in  tlie  condition  of  the  bond.  Upon  the  authority  of  that  case  the  deed- 
poll  here  may  be  cx)nsidered  as.  virtually  incorporating  in  it  all  the  antecedent 
terms  contained  in  the  condition  of  the  bond  (with  the  alteration  of  the  time 
within  which  the  award  was  to  be  made ;)  and  then,  according  to  the  authori- 
ties cited,  it  may  stand  as  a  defeasance  to  the  bond  substituted  in  lieu  of  the 
original  condition.  The  only  difference  between  this  case  and  that  of  Evans 
V.  Tfiompson  is,  that  there  the  Court  thought  that  the  enlargement  incorporated 
in  it  all  the  antecedent  agreements  between  the  parties,  and  gave  a  remedy  by 
attachment.  Here,  we  hold  that  the  *deed-poll  incorporates  in  it  all  the  r«io» 
*erms  of  the  original  condition,  and  gives  a  remedy  upon  the  bond.  For  ^ 
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these  reasons  I  am  of  opinion,  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court 

HoLROYD,  J.  Upon  the  facts  alleged  in  this  declaration,  I  am  of  opinion  thai 
this  action  is  maintainable  upon  the  bond.  I  think  that  the  deed  endorsed  oi* 
the  bond  operated  not  merely  as  a  covenant  to  abide  by  an  award,  but  as  a  va- 
riation of  the  condition  of  the  bond ;  and  that  it  must,  ftom  its  import,  be  taken 
to  have  been  so  intended.  Co.  LitL  237,  shows  that  an  obligation  may  be  de- 
feated by  a  defeasance  made  either  at  the  time  when  the  obligation  is  executed, 
or  at  any  time  after ;  and  the  passage  cited  from  Sheppard's  Touchstone  is 
confirmatory  of  that  doctrine,  and  goes  further,  to  show  diat  where  several  de- 
feasances are  made  at  different  times,  the  last  shall  stand.  The  distinction  is 
between  things  vested  and  a  thing  executory,  as  in  a  feoffment  of  lands.  There, 
the  estate  is  vested  in  the  feoffee,  and  therefore  a  subsequent  condition  is  void ; 
but  a  bond  is  only  executory,  and  may  be  defeated  at  any  time  by  a  deed,  al- 
though not  executed  at  the  same  time  with  the  bond ;  and  if  there  be  two  de- 
feasances, the  last  is  considered  as  a  substitution  for  the  first  And  in  Comyn's 
Digest,  tit  Drfeasance^  (B  2,)  it  is  laid  down,  that  an  obligation  may  be 
defeated  by  a  defeasance,  even  after  condition  broken,  as  well  as  before.  Now, 
in  this  case,  the  original  defeasance  was  for  the  performance  of  an  award  to  be 
made  within  a  limited  time ;  and  the  parties  afterwards,  but  before  the  expira- 
tioa  of  that  time,  by  a  subsequent  defeasance  under  seal  endorsed  upon  the 
bond,  agreed  to  extend  the  time  for  making  the  award.  If  the  latter  instrument 
*]8fl1  ^^  intended  to  ^operate  not  as  an  entirely  new  agreement,  but  only  as 
-'  a  variation  of  the  agreement  contained  in  the  condition,  then  the  bond 
would  become  subject  to  a  defeasance  applicable  to  an  award  made  within  the 
extended  time.  For,  as  a  defeasance  may  be  made  at  a  subsequent  time,  or  one 
defeasance  may  be  substituted  for  another  in  toto,  it  follows  that  where  the  term 
of  a  defeasance  is  altered  in  some  particidar  respect  by  a  subsequent  instrument 
of  ss  high  a  nature,  the  part  so  altered  may  be  considered  as  a  substitution  for 
the  corresponding  part  in  the  original  defeasance.  In  this  case,  therefore,  the 
extended  time  for  making  the  award  may  be  considered  as  a  substitution  for  the 
time  mentioned  in  the  condition.  If  the  parties,  by  the  deed  endorsed  on  the 
boud,  had  stated  that  the  bond  was  to  be  void  upon  the  performance  of  an 
award  by  the  same  arbitrators  within  the  extended  time,  without  referrinef  to  the 
former  defeasance,  according  to  the  authorities  the  latter  defeasance  would  have 
stnod.  It  appears  to  me  to  have  been  the  intention  of  the  parties  to  substitute 
the  one  for  the  other,  as  clearly  as  if  they  had  incorporated  in  the  latter  deed 
all  the  words  of  the  condition.  The  case  of  Brown  v.  Ooodnum  is  distin- 
guishable from  the  present,  because  there  it  did  not  appear  that  the  consent  to 
extend  the  time  was  by  deed.  Here,  the  alteration  of  the  time  was  by  deed ; 
I  xm  therefore  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
Court 

Best,  J.     I  am  of  opinion  that  this  action  is  maintainable  upon  the  bond.  , 
The  plaintiff's  right  to  sue  depends  upon  the  penal  part  of  the  bond.  She  may 
declare  upon  that  without  setting  out  the  defeasance.    The  effect  of  the  defeas- 

^1801  ^^^  ^'  ^^^^  ^  ^^'"^^  ^^^  right,  and  to  *give  a  defence  to  the  action,  un- 
-^  der  certain  circumstances.  The  new  defeasance  would  give  to  the  de- 
feiKlant  a  new  defence,  but  does  not  alter  the  nature  of  the  plaintiff's  re- 
medy, which  would  still  be  on  the  bond.  The  authorities  referred  to  not  only 
establish,  that  a  defeasance  may  be  made  or  altered,  after  the  original  deed  is 
executed,  so  as  to  constitute  a  new  agreement  between  the  parties,  but  that  the 
^Migation  continues  the  same,  and  may  be  sued  upon,  although  the  right  to  sue 
i<  controlled  by  the  new  defeasance.  Moore,  573,  is  an  authority  to  show  that 
I'lere  mav  be  a  new  defeasance,  provided  it  be  in  writing  ;  but  the  Court  there 
did  not  think  the  nature  of  the  plaintiff's  remedy  altered.  So  in  1  Rolle's  Abr. 
!>90,  it  is  said,  that  if  there  be  two  defeasances,  Uie  first  is  void,  and  the  second 
▼OL.  IX.  12  b2 
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only  xti  fott$c.  If  thai  be  so,  die  second  defeasance  is  a  mere  snbstitmion  ftir 
the  first ;  but  Hodges  v.  Smith  is  an  authority  expressly  upon  the  very  point. 
There  the  action  was  npon  a  bond  for  200/.,  and  the  defendant  pleaded  that 
after  the  obligation  made,  the  plaintiiT,  by  indenture,  covenanted  that  if  he  paid 
100/.  at  such  a  day,  the  obligation  should  be  void,  and  then  alleged  that  he  paid 
on  the  day ;  the  plaintiff  demurred,  on  the  ground  that  the  indenture  was  made 
after  the  bond,  and  that  the  defendant,  therefore,  could  only  take  advantage  of 
it  by  way  of  covenant,  and  that  it  should  not  enure  as  a  defeasance  or  a  release: 
but  all  the  Court  held  that  it  was  weU  pleaded  in  bar.  Evans  v.  TTtompson^ 
also,  is  an  authority  to  show  that  all  the  terms  of  the  original  condition  may  be 
considered  as  virtually  included  in  the  deed  endorsed  upon  the  bond ;  and  that 
therefore  the  latter  may  be  considered  as  a  new  defeasance,  the  condition  of 
which  Wad  to  perform  nn  award  made  within  the  extended  time. 

Judgment  for  the  plaintiflf. 

*The  KING  o.  TIm  Inhabittots  of  the  Extra-parochial  Hamlet  of    r*i90 

KINGSMOGR. 

An  indictttient  stated  that  a  certain  way  Waa  an  andent  common  )ugfaway,  and  that  a  certain  part 
situate  in  an  extra-parochial  hamlet  was  oat  of  retiair,  and  that  the  infaabitantB  of  the  extra* 
{Mirochial  hamlet  oueht  to  repair  it:  Held,  that  tbia  indictment  waa  bad^  as  it  did  not  allege 
that  the  inhabitants  ^the  hamlet  were  iramemorially  bound  to  repair ;  nor  that  the  hamlet  md 
not  form  part  of  a  lttrti[er  district,  the  inhabitants  of  which  were  bound  to  repair. 

ifuare^  Whether  the  nAabitanta  of  the  hamlet  would  be  liable  to  repair  at  oommoo  kw,  if  the 
indictment  had  contained  the  latter  allegation  f 

This  was  an  indictment  preferred  against  the  defendants  at  the  quarter  ses- 
sions for  the  county  of  Cumberland,  for  not  repairing  a  road.  The  indictment 
r^harged  the  way  in  question  to  be  an  ancient  king's  highway,  used  for  all  the 
king's  subjects ;  and  that  a  certain  part,  situate  in  the  exfra^arochial  hamlet 
of  Kingsmoor,  in  the  said  county,  therein  described,  was  out  of  repair ;  and  that 
the  inhabitants  of  the  extra-parochial  hamlet  of  Kingsmoor  ^e  said  commron 
highway  ought  to  repair  and  amend.  The  defendants  were  found  guilty  at  the 
quarter  sessions,  and  a  writ  of  error  was  afterwards  brought  upon  the  judg- 
meat ;  and  the  error  assigned  was,  that  it  did  not  appear  by  the  indictment  in 
what  right,  or  for  what  cause,  the  inhabitants  of  the  extra-parochial  hamlet  of 
Kingsmoor  were  bound  to  repair.     The  Court  now  called  upon 

Agliauby^  in  support  of  the  judgment.  It  is  for  the  public  benefit  that  the 
roads  of  the  kingdom  should  be  kept  in  good  repair,  and  the  law  has  thrown  that 
burden  upon  the  inhabitants  of  certain  known  dtetriots ;  the  parish  is,  generally 
speaking,  that  district.  Here  the  road  is  situate  in  an  extra-parochial  district, 
^smid  «ipon  principle  the  inhabitants  of  that  district  ought  to  be  chat^ged  wHh  the 
burden  of  repairing  it.  It  is  dear  disn  the  i«^bitants  of  a  parish  are  liable,  not 
by  particular  custom,  but  of  common  right.  Fex  v.  *Shefield,  2  T.  R.  r«|Q| 
106,  and  Rex  v.  Penderryn,  t  T,  R.  61S.  But  the  common  law  obli-  L  *^* 
^gatfon  must  have  existed  before  the  ecoksiaiKical  division  of  the  kingdom  into 
parishes  took  place.  The  oivil  divisiens  of  the  kingdom  into  counties,  hun- 
-dreds,  and  tithings,  is  more  ancient,  having  taken  place  A.  D.  990,  and,  accord- 
ing to  some  authorities,  at  a  much  earlier  period  ;{a)  whereas  tiie  ecclesiastical 
division  was  not  completely  effected  till  long  afier  that  time.  1  B1.  Coram.  112. 
Before  the  ecclesiastical  division  took  place,  the  inhabitants  of  «ome  known  dis- 
trict must  have  been  liable  to  the  repair  of  the  roads ;  and  if  any  such  district 
"were  not  then  included  in  the  division  of  the  kingdom  into  parishes,  the  liabi- 
lity to  repair  the  roads,  situate  within  it,  remains  as  it  was  before.  Now  the 
rsttd  indicted  is  situate  in  a  han»let,  oi  vill,  not  forming  part  of  any  parish,  and 
therefore  the  inhabitants  of  ttuch  hamlet  must  be  liable  to  repair  ot  common 
right.     The  inhabitants  of  a  vill  were  formerly  liable  at  common  law  to  the  re- 

(a)  Note  to  Thomas*  Edit.  ot'Co.  Lnt.  49 :  Bum*8  Ecc.  Law,  1.  6.^ 
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pair  of  roads.  2^  Liber  Assisarutn,  44,  (21.)  In  Cothpton^s  Jurisdiction,  76 
Lib.  Ass.  63,  is  erroneously  cited  for  this  position.  In  15  Car.  2  the  inhabi- 
tants of  the  hundred  of  Yarton  were  indicted  for  not  repairitig  a  road  ;  Rex  v. 
Yarton^  1  Sid.  140  ;  and  there  Twisd^n,  J.,  stated  that  he  had  been  counsel  on 
a  similar  indictment  for  the  vUl  of  Camberwell.  A  parish  is  a  mere  precinct, 
within  a  diocess,  and  may  comprehend  several  vifts,  ot  be  pail  of  a  vill.  Com. 
Dig.  tit.  Parish^  (^  !•)  ^  parish  was  not  eveti  tecognised  by  common  law ; 
and  when  a  place  was  mentioned  generally,  it  was  intended  only  to  be  a  vilL 
*1021  ^^^^^  ^'  ^^9 J  2  Salk.  501 ;  jtiuHson  v.  *iS't>  John  Otway,  1  Mod. 

-^  250 ;  Freeman's  Rep.  228 ;  Co.  Litt.  125  b.  [Batlet,  J.  Assuming 
a  Till  to  be  liable,  istill  the  hamlet  indicted  may,  for  any  thing  that  appears  upon 
this  record,  be  one  of  two  or  more  hamlets  forming  one  Entire  vill ;  and  although 
the  larger  district  should  be  liable,  yet  the  hamlet,  if  a  division  only  of  the  vill, 
would  resemble  a  township,  a  division  of  a  parish,  and  ^e  manner  in  which 
the  liability  was  incurred,  mudt  be  shown  in  an  indiclmetit  against  a  township.] 
A  township  is  a  Iwnown  portion  or  division  of  a  latter  distiict,  which  is  recog- 
nised as  liable  by  the  common  taw  to  repair  the  highways  within  its  limits ; 
and  therefore  it  is  necessary  that  an  indictntent  against  th^  smaller  division 
should  show  in  what  way  it  has  taken  upon  itself  a  burden  to  this  relief  of  this 
lA^r  district,  which  was  originally  liable,  and  of  which  it  forms  a  pan.  Be- 
sides, a  hamlet  and  vill  are  synonymous.  Ile:t  V.  Mortis,  4  T.  R.  650 ;  Re^ 
V.  Walbech,  I  Bott.  88«  A  hamlet  is,  therefore,  a  division  of  the  kingdom  tie*- 
ci^ised  by  the  law.  A  special  custom  may  be  alleged  within  it ;  Co.  Litt. 
110  b ;  and  it  is  mentioned  as  a  known  district  iifi  the  statute  27  H.  8,  25.  Thd 
inhabitants  of  such  division,  if  extra-parochial,  must  be  liable  to  repair  as  of 
common  right,  both  upon  principle  and  authority;  and  if  so,  it  cannot  be  ne- 
cessary to  allege  immemorial  usage  to  repair.  The  older  authorities  show  that 
a  vin  is  liable  at  «ommon  law,  and  therefore  that  it  is  not  necessary  to  allege  an 
immemdrial  liability.  Nor  can  it  be  necessary  to  aver,  that  a  hamlet  is  not 
part  of  a  larger  district,  the  inhabitants  of  which  are  bound  to  repair.  For  that 
is  not  to  be  intended,  inasmuch  as,  generally  speakitig,  the  parish  only  is  liable; 
*1%S1  ^"^  '^  aEppears  upon  the  face  *of  the  indictmefnt  that  the  road  is  situate  in 

-^  a  hamlet  which  is  not  included  in  any  parish.     Therefore,  primft  facie, 
no  persons  are  liable  but  those  who  were  made  defendants  in  this  indictment. 
Couiitenav,  contri,  was  stopped  by  the  Conrt 

Baylbt,  J.  It  is  the  duty  of  a  party  preferring  an  indictment  to  show,  on 
the  fdce  of  it,  an  obligation  in  the  party  indicted  to  discharge  the  duty  for  the 
neglect  of  which  the  indictment  is  preferred,  h  mudt  be  shown  that  the  party 
indicted  is  eithet  liable  of  common  right,  or  from  some  other  special  cause. 
The  inhabitants  of  a  parish  are  liable  as  of  common  right»  and  therefore,  as 
against  them,  it  is  sufficient  to  allege  that  they  ought  to  repah*.  But  if  it  be 
sought  to  charge  the  inhabitants  of  part  of  a  parish  with  the  bufden  of  repair, 
that  being  againM  common  right,  it  mufiitbe  shown  on  the  face  of  the  indictment 
how  they  are  liable,  whether  by  custom  or  prescilption.  Rett  tr.  fienderryn. 
It  is  said,  howevet,  that  the  inhabitants  of  an  etira-parochial  hatnlet  are,  in  this 
respect  in  the  same  situation  as  the  inhabitants  of  a  parish,  and  are  iiable  as  of 
common  right.  I  think  we  are  not  warranted,  npon  tliis  indictment,  in  coming 
to  that  conclusion,  nor  are  we  called  upon  to  decide  whether  the  inhabitants  of 
evc?ry  known  district  were  or  were  not  bound  by  Common  law  to  repair  the 
roads  within  it.  In  order  to  raise  that  question,  it  ought  to  have  been  shown 
on  the  face  of  the  indictment,  thtft  the  hamlet  of  KingsMomr  neiUier  forms  part 
€f,  nor  is  connected  with,  any  other  larger  district,  the  inhabitants  ^f  which  are 
*1941  ^'^^'^  ^^  repair  the  road  in  question.    That  not  being  ^stated,  the  general 

-'  qaestion  is  not  raised.     I  wn  therefore  of  oprnton  that  this  indictment 

^ii  bad,  inajTmuch  as  it  does  not  show  that  the  hamlet  of  Kingsmoor  is  not 

?art  of  any  larger  district,  upon  the  inhabitants  of  which  the  obligation  to  repair 
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may  attach,  or  that  the  defendants  are  liable  by  immemorial  custom  or  prescrip- 
tion.    The  judgment  muflt  therefore  be  reversed. 

HoLROvD,  J.  I  think  this  indictment  is  bad.  Upon  a  plea  of  not  guilty  to 
an  indictment  not  charging  a  special  obligation  to  repair,  the  general  obligation 
need  not  be  proved.  The  plea  puts  in  issue  only  the  facts  alleged,  and  not  the 
legal  liability.  In  a  common  indictment  against  a  parish  for  not  repairing  a 
road,  upon  a  plea  of  not  guilty,  it  is  not  necessary  for  the  prosecutors  to  prove 
that  the  parish  is  liable,  because  the  common  law  throws  that  burden  upon  the 
parish.  In  order  to  put  in  issue  the  liability  of  the  parish,  the  defendants  by 
their  plea  must  show  a  special  obligation  in  some  other  body  to  repair.  Here 
the  only  allegation  of  fact  is,  that  an  ancient  highway,  situate  within  the  hamlet 
was  out  of  repair.  The  obligation  to  repair  is  stated  as  a  conclusion  of  law, 
resulting  from  the  fact  of  the  highway  being  within  the  hamlet ;  and  it  would 
not  be  necessary  at  the  trial,  upon  the  plea  of  not  guilty,  to  prove  any  special 
obligation  to  repair.  Now  if  this  indictment  be  good,  it  would  not  have  been  a 
good  defence  to  show  that  the  hamlet  was  part  of  a  larger  district,  the  inhabit- 
ants of  which  were  bound  to  repair  the  road  in  quesdon.  Assuming,  therefore, 
that  an  extra-parochial  place  may  be  in  this  respect  subject  to  the  same  liability 
as  a  parish ;  more  should  have  been  alleged  on  the  face  of  the  indictment  to 
make  the  common  law  liability  attach.  All  *the  facts  alleged  in  this  in-  r«tgie 
dictment  may  be  true,  and  yet  the  hamlet  indicted  may  be  part  of  a  ^ 
larger  district,  in  which  there  is  a  present  obligation  to  repair. 

Best,  J.  It  is  not  necessary  to  consider  whether  the  civil  division  of  the 
kingdom  is  more  ancient  than  the  ecclesiastical,  inasmuch  as  it  is  clear  that  the 
latter  took  place  before  the  time  of  legal  memory,  and  it  is  indisputable  that 
the  common  law  has  thrown  the  burden  of  repairing  roads  on  parishes.  If 
you  proceed  against  any  other  district  you  must  not  only  allege,  that  the  inhabit- 
ants of  such  district  are  bound  to  repair,  but  you  must  show  from  what  the 
obligation  to  repair  arises,  viz.,  that  they  were  bound  by  custom  or  prescrip- 
tion, (o)  The  cases  in  which  this  has  been  decided  have  been,  where  it  has 
been  attempted  to  throw  the  whole  burden  of  repairing  roads  on  particular 
divisions  of  a  parish,  such  as  townships,  instead  of  the  entire  parish.  Those 
cases  may  be  said  not  to  apply  to  that  which  is  now  under  consideration,  because 
here  there  is  no  parish  on  which  the  charge  can  be  thrown,  the  hamlet  in  which 
the  road  is  situated  being  stated  to  be  extra-parochial ;  but  they  are  authorities 
which  answer  the  argument,  that  the  common  law  imposes  the  burden  of  re- 
pairing on  districts  included  within  the  common  law  division,  and  not  such  as 
belong  to  the  ecclesiastical  division.  I  can  find  no  authority  for  saying  that 
any  thing  but  a  parish  is  to  be  charged.  If  the  law  authorizes  no  charge  ex- 
cept on  parishes,  places  that  are  extra-parochial  are  not,  by  the  general  rule  of 
law,  liable.  But  there  will  be  no  ^difficulty  in  compelling  the  repair  of  r«|ga 
old  roads  in  such  places.  These  roads  must  have  been  repaired  by  '- 
somebody ;  and  proof  of  such  repairs  under  an  indictment,  properly  charging 
them,  will  oblige  the  persons  who  have  repaired  them  to  continue  to  do  so.  A 
case  in  Siderfin  has  been  referred  to,  which  is  so  loosely  reported  that  it  is  dif- 
ficult to  understand  it ;  I,  however,  collect  from  that  case  that  an  indictitient 
against  the  hundred  for  not  repairing  a  road,  was  bad  ;  but  as  the  hundred  had 
pleaded  to  it  the  Court  would  not  quash  it.  This  case  cannot  be  considered  as 
an  authority  in  favour  of  the  indictment  before  us,  but  rather  against  it.  (6) 

Judgment  reversed. 

(a)  Rex  V.  MortoHf  Andrews,  276 ;  Res  v.  Great  Broughton,  5  Burr.  2700. 

(6)  The  same  case  is  reported  in  Keble,  274,  496,  514,  under  the  name  of  Rex  v.  InhabittxntM 
of  Yarton  ;  the  report  of  it  there  is  but  little  more  intelligible  than  that  given  in  1  Sid.  But  it 
i's  not  stated  there  that  the  defendants  were  the  inhabitants  of  a  hundred  ;  on  the  contrary,  in  p. 
498,  it  appears  that  the  issue  was,  '*  that  the  defendants  ought  not  to  repair,'*  which  was  argued 
to  be  contrary  to  law,  "  the  lands  being  laid  to  be  in  their  own/wruA ;"  and  in  514,  it  is  saidi 
that  the  proceeding  was  an  issue  tried  by  consent.  • 
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•197]  *The  Earl  of  CARDIGAN  v.  ARMITAGE. 

A.  being  seised  in  fee  of  the  manor  of  F.  and  the  demesne  lands  thereof,  and  of  all  the  coal 
mines  iyinf  under  the  manor,  enfeofied  C.  D.  of  and  in  certain  closes,  except  and  always  re- 
served to  the  feoffor,  his  heirs,  and  asaigru,  all  tithes  of  corn  and  grain,  and  also  except  and 
always  reserved  out  of  the  said  feoffment  unto  the  feofibr  and  his  heirs,  all  the  coals  in  all  or 
anv  of  the  said  lands  and  premises,  together  with  free  liberty  for  them,  the  said  feoffor  and  fai8 
heirs,  and  his  and  their  assigns  and  servants,  at  all  times  thereafter,  during  the  time  that  he, 
{tke/et^or)  and  his  heirs  should  continue  owners  and  proprietors  of  the  demesne  lands  of  F.,  to 
sink  and  dig  pits,  or  otherwise  to  sough  and  get  coals  in  all  and  every  the  lands  and  premises, 
tod  to  sell  and  carrv  away  the  same  with  carts  and  carriages,  or  otherwise  to  dispose  of  the 
same  coals  at  his  ana  their  free  will  and  pleasure ;  he,  the  said  feoffor,  and  his  heirs,  paying 
to  the  feoflfee,  his  heirs,  and  assigns,  sucn  satisfaction  for  the  damages  as  two  neighbours,  in- 
difierently  chosen  by  the  feoffee  and  feoffor,  their  heirs,  and  assigns,  should  from  lime  to  time 
award. 

The  heirs  of  the  feof!br  having  for  a  valuable  consideration  conveyed  to  a  purchaser  in  fee  the 
manor  of  F.  and  its  demesne  lands,  with  its  appurtenances,  and  all  the  coal  mines  under 
(amongst  others)  the  lands  in  question,  &c.,  it  was  held  that  the  coals  were,  by  the  exception, 
reserved  to  the  feoffor  in  fee,  and  therefore  that  they  passed  to  the  purchaser ;  and,  also,  that 
the  latter  was  entitled,  under  the  express  liberty  reserved,  to  enter  upon  the  land,  to  dig  pits 
and  get  the  coals,  so  lon^  as  he  remained  owner  of  the  demesne  lands. 

ScnUe,  That  the  express  liberty  is  not  restrictive  of  that  which  would  be  implied  by  law  to  get 
the  coals,  and  that  the  purchaser  would  be  entitled  to  an  incidental  right  to  get  them  coex- 
tensive with  his  estate. 

Trespass  for  breaking  and  entering  three  closes  of  the  plaintiff,  and  digging 
pits  and  raising  coal.  Pleas,  first,  as  to  all  the  trespasses,  that  the  said  several 
closes  from  time  whereof,  &c.,  had  been  parcel  of  the  manor  of  Farnley,  and 
that  Sir  Thomas  Danby  was  seised  of  the  said  manor  and  the  demesne  lands 
thereof,  with  the  appurtenances,  and  all  coal  mines,  &c.,  lying  under  the  said 
manor,  in  fee ;  and  that  he,  on  the  16th  January,  1649,  enfeoffed  the  then  Earl 
of  Sussex  of,  among  other  premises,  the  said  three  several  closes  in  the  decla- 
ration mentioned,  (except  and  always  reserved  unto  the  said  Sir  Thomas,  his 
heirs,  and  assigns,  all  tithes  of  corn  and  grain  arising,  happening,  coming,  or 
accruing  within  the  said  several  messuages  and  farms  aforesaid,  and  within 
every  and  any  part  or  parcel  thereof,  and  also  except  and  always  reserved  out 
of  the  said  feoffment  unto  the  said  Sir  Thomas  and  his  heirs  all  the  rx)als  in 

*1981  ^^^  ^^  ^"^  ^^  ^^  ^^^^  lands,  woods,  grounds,  and  ^premises,  together 
■^  with  free  liberty  for  them,  the  said  Sir  Thomas  and  his  heirs,  and  his 
and  their  assigns  and  servants,  from  time  to  time,  and  at  all  times  thereafter 
during  the  time  that  the  said  Sir  Thomas  and  hia  heirs  should  continue 
owners  and  proprietors  of  the  demesne  lands  of  Farnley,  to  sink  and  dig  pits, 
or  otherwise  to  sough  and  get  coals  in  all  and  every  the  said  lands,  woods, 
grounds,  and  premises,  and  to  sell  and  carry  away  the  same  with  carts  and  car- 
riages, or  otherwise  to  dispose  of  the  same  coals  at  his  and  their  wills  and 
pleasures ;  he  the  said  Sir  T.  Danby  and  his  heirs,  from  time  to  time,  giving 
and  paying  unto  the  said  Earl,  his  heirs,  and  assigns,  such  sufficient  satisfaction 
for  all  such  damages  as  he  the  said  Earl  and  his  heirs  should  from  time  to  time 
sustain  by  reason  of  the  digging,  sinking  of  pits,  soughing,  getting,  and  carry- 
ing away  the  said  coals,  in  all  or  any  of  the  said  lands,  woods,  grounds,  and 
premises,  as  two  gendemen,  neighbours  thereunto,  being  indifferently  chosen  by 
the  said  Earl  and  the  said  Sir  Thomas,  their  heirs,  and  assigns,  should  from 
time  to  time  order,  award,  and  think  fit  to  be  given  and  paid ;)  to  hold  the  said 
premises  unto  the  Earl,  his  heirs,  and  assigns,  for  ever.  By  virtue  of  which 
said  feofifment  the  said  Earl  became  seised  of  the  said  last-mentioned  premises, 
aod,  amongst  other  lands,  of  the  said  several  closes,  in  which,  &c.,  in  his  de- 
nieflne  as  of  fee,  the  said  Sir  Thomas  continuing  owner  and  proprietor,  and 
KJsed  of  and  in  the  demesne  lands  of  the  manor  of  Farnley,  and  entitled  to  the 
coals  in  all  or  any  of  the  same  premises  so  aliened  as  aforesaid,  together  with 
6uch  liberty  as  thereinbefore  mentioned.  The  plea  then  mentioned  the  death 
of  Sir  Thomas  Danby  on  the  8th  August,  1660,  and  thai  the  manor  and  tlie 
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demesne  *lands,  with  the  appurtenances,  after  several  mesne  descents,  pn^iAo 
(which  were  particularly  set  forth,)  vested  in«one  W.  Danby,  who,  by  *- 
lease  and  release,  A.  D.  1800,  in  consideration  of  a  certain  wivi  of  money,,  eon 
veyed  the  manor  and  lordship  of  Famley  and  its  demesne  lands,  with  its  rights, 
members,  and  appurtenances,  and  all  the  coal  mines  in  or  under*  amongst  other 
lands,  the  said  three  several  closes  in  which,  d^c,  to  James  Armitage  in  fee ; 
who  thereby  became  seised  in  fee  of  the  manor,  and  owner  and  proprietor  of 
the  demesne  lands,  and  entitled  to  the  coals  so  excepted  as  aforesaid,  together 
with  the  liberty  thereinbefore  mentioned.  The  plea  then  stated  that  James 
Armitage  died  intestate,  and  that  the  defendant,  as  his  eldest  son  and  heir  at 
law,  became  seised  in  fee  of  the  manor,  and  owner  and  proprietor  of  tlie  de- 
mesne lands,  and  entitled  to  the  coals,  &c.,  together  with  free  liberty  for  him 
and  his  servants  to  sink  and  dig  pits,  or  otherwise  to  sough  and  get  coals  and 
culm  in  the  said  closes  in  which,  dl&o.,  and  to  sell  and  carry  away  the  same  at 
his  free  will  and  pleasure,  paying  unto  the  plaintiff  such  sufficient  satisfaction 
for  damage,  &c.,  as  two  gentlemen,  neighbours,  indifferently  chosen,  should 
award.  The  plea  then  justified  the  breaking  and  entering  the  said  several 
closes  in  which,  &c.,  for  the  purpose  of  sinking  and  digging  pits,  &c, ;  and 
averred  that  the  defendant  was  willing  to  make  such  satisfaction  for  the  damage 
sustained  by  reason  of  the  supposed  trespasses,  as  two  gentlemen,  &c.,  indif- 
ferently chosen,  should  award.  The  second  plea  only  justified  the  breaking 
and  entering  the  closes,  because  the  plaintiff  had  wrongfully  dug  and  got  large 
quantities  of  coal  lying  under  the  said  several  closes  in  which,  &c.,  and  had 
deposited  the  same  upon  the  said  closes,  wherefore  defendant  entered  to  take 
them  away.  To  these  *pleas  there  was  a  general  demurrer  and  joinder.  r»oAA 
The  case  was  argued  at  the  sittings  after  last  Easter  term.  ■- 

T^ndal,  for  the  plaintiff.  There  are  two  questions  raised  upon  these  plead- 
ings ;  first,  whether  the  defendant  has  the  right  to  enter  and  dig  pits  to  get  and 
take  the  coals.  And,  secondly,  whether  the  defendant  has  the  right  to  the  coals 
themselves  if  he  can  get  them  without  digging  pits.  As  to  the  first  point,  the 
defendant  has  no  right,  under  the  express  liberty  reserved  by  the  deed,  to  enter 
and  dig  pits,  because  it  appears  by  the  plea,  that  the  heirs  of  Sir  Thomas  Danby 
have  ceased  to  be  owners  and  proprietors  of  the  demesne  lands  of  Famley,  and 
the  liberty  of  entering  to  dig  pits  is  limited  expressly  to  the  time  during  which 
the  feoffor  and  his  heirs  should  continue  owners  of  the  demesne  lands.  The 
right  to  enter,  therefore,  became  extinguished  when  the  heir  of  Sir  Thomas 
Danby  ceased  to  be  owner  of  the  demesne  lands.  In  order  to  make  it  conlinue 
longer,  it  must  be  contended  that  the  reservation  has  the  same  meaning  as  if  the 
word  assigns  were  inserted  in  it,  but  the  word  AetV^  does  not  necessarily  in- 
clude assigns.  It  is  true,  that  if  there  be  a  gift  of  land  to  a  man  and  his  heirs, 
this  enables  him  to  give  it  to  his  assigns ;  that,  however,  is  not  because  assigns 
are  included  in  the  word  heirs,  but  because  the  donee  takes  a  fee-simple,  and 
the  power  of  alienation  is  incident  to  that  estate.  Before  the  statute  quia  emp- 
tores,  the  word  assigns  was  necessary  to  enable  the  party  to  alien  although  he 
had  the  fee.  Home's  Mirror,  p.  11.  It  is  clear,  that  the  parties  did  not  intend 
in  this  part  of  the  exception  to  include  assigns  under  the  word  heirs ;  for  in  the 
first  part  of  the  exception  all  tithes  of  com  are  reserved  *to  the  feoffor,  r»rtm 
his  heirs,  and  assigns^  but  the  reservation  of  the  coals  is  to  the  feoffor  ^ 
and  his  heirs  only.  It  is  trae,  that  if  there  were  a  general  exception  of  the 
coal  to  the  feoffor  and  his  heirs,  the  law  would  imply  a  right  to  get  it  coexten- 
sive with  the  reservation ;  but  here,  an  express  liberty  is  given  to  get  the  coal 
only  so  long  as  the  feoffor's  heirs  continue  owners  of  the  demesne  lands,  and 
then  the  maxim  applies,  expressum  facit  cessare  taciturn.  The  parties,  there* 
fore,  have  expressly  limited  the  duration  of  the  privilege,  and  it  ought  not  to  be 
enlarged  by  implication,  unless  the  limitation  be  contrary  to  law.  When  the 
purchase  was  made,*the  parties  may  have  contemplated  the  ceasing  of  the  dis 
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tarbance  occasioned  by  getting  the  coal ;  and  the  deed  shows  that  they  did  so, 
for  ahhough  the  coal  itself  is  reserved  in  fee,  the  privilege  of  getting  it  is  re- 
served  for  a  limited  time.  And  such  a  reservation  is  not  against  law,  for  it  is 
not  necessarily  a  restriction  of  a  previous  grant,  as  the  coal  may  be  got  without 
making  pita  in  the  land.  And  even  if  the  coal  could  not  be  dug  at  all,  there 
would  not  be  any  thing  illegal  in  such  a  baigain.  [Baylev,  J.  Your  argu- 
ment must  go  the  length  of  saying,  that  the  deed  gave  a  freehold  in  the  coals  in 
futuro.]  Thai  objection  would  certainly  apply,  if  part  of  the  thing  granted  had 
been  reserved ;  for  then,  as  it  would  not  pass  by  the  livery,  it  would  not  pass 
at  all,  and  the  grant,  aa  to  that,  would  be  void.  But  that  rule  is  limited  to  things 
in  existence  at  the  time  of  the  grant.  Here,  the  privilege  of  entering  to  get 
coalK  was  no  part  of  the  thing  granted.  It  was  not  then  in  existence.  A  new 
iocorporeal  hereditament  was  then  created,  viz.,  a  right  to  enter  upon  the  land 
and  to  get  the  coals.  The  deed,  therefore,  operates  as  a  regrant  of  the  exclu- 
*202l  ^'^^  "^^  ^^  ^^f^^^^  coals,  vesting  in  the  grantor  in  fee,  and  **determin- 
-'  able  on  his  ceasing  to  be  owner  of  the  demesne  lands.  [Holroyd,  J. 
You  consider  the  right  of  entry  as  a  grant,  bat  if  the  coal  by  itself  had  been 
sxcepied  without  more,  that  would  have  given  a  right  of  entry  for  ever.  You 
must  therefore  contend,  that  the  subsequent  exception  of  the  liberty  operates  to 
extingubh  what  had  been  before  given  by  law.}  Here,  the  parties  have  ex- 
pressly substituted  a  limited  right  of  entry  for  that  which  the  law  would  other- 
wise have  granted,  and  modus  et  conventio  vincunt  legem.  This  does  not 
operate  as  a  grant  of  a  freehold  in  the  coals  in  futuro  to  the  feoffee  and  his 
heirs,  but  as  a  grant  of  a  new  privilege  to  the  feoffor  and  his  heirs  for  a  limited 
time ;  and  then,  like  a  rent-eharge  granted  to  A.  and  the  heirs  of  his  body, 
when  A.  ceases  to  have  heirs  of  his  body,  it  falls  into  the  estate.  As  to  the 
second  point,  the  exception  uf  the  coal  is  as  much  limited  as  the  liberty  to  get 
it,  and  it  operates  not  as  a  reservation  of  a  fee-simple  absolute  in  the  coal,  but 
as  a  reservation  of  it  so  long  only  as  the  grantor  and  his  heirs  should  remain 
owners  of  the  demesne  lands  of  Famley ;  or  in  other  words,  as  a  reservation 
of  a  fee-simple  in  the  coal,  qualified  as  to  the  time  of  its  duration.  A  grant  to 
a  man  and  his  heirs,  tenants  of  the  manor  of  Dale,  Co.  Litt.  27  b ;  or  so  long 
as  John  a  Downe  has  issue  of  his  body,  7  Ed.  4,  12  ;  or  so  long  as  such  a  tree 
shall  stand,  27  H.  8,  29,  pi.  20 ;  or  so  long  as  I.  S.  has  heirs  of  his  body  ;  or 
so  long  as  Bow  Church  stands ;  or  as  long  as  J.  S.  lives.  Idle  v.  Cooke,  2  Ld* 
Raym.  1 148,  are  all  instances  of  qualified  or  base  fees.  In  such  cases,  though 
the  estate  descends  to  a  man's  heirs,  yet  they  have  it  for  no  longer  time  than  is 
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contained  in  the  respective  limitations.  It  is  *true  that  the  limitation  in 
this  case  taken,  according  to  the  strictest  rules  of  grammar,  applies  only 
to  the  liberty  of  sinking  pits ;  but  taking  the  whole  clause  together,  it  appears 
clearly  to  have  been  the  intention  of  the  parties  to  make  the  two  rights  coex- 
tsDsive.  Why  should  the  feoffor  reserve  the  coals  for  a  longer  period  than  the 
right  to  get  them.  It  cannot  be  supposed  that  he  intended  to  reserve  a  right  to 
the  coals  in  fee,  and  a  right  to  get  them  so  long  only  as  the  ownership  of  the 
demesne  lands  was  in  him  and  his  heirs.  The  whole  ought  to  be  construed  as 
one  reservation  to  him  and  his  heirs,  to  have  and  get  the  coals  during  the  time 
they  should  remain  owners  of  the  demesne  land ;  and  if  so,  the  feoffor  only 
reserved  a  qualified  fee  in  the  coals  determinable  upon  his  heirs  ceasing  to  be 
owners  of  the  demesne  land ;  and  that  event  having  happened,  the  estate  of  the 
feoffor  is  determined,  and  the  defendant  has  no  right  to  the  coals. 

IMtledale^  contrd.  The  clause  in  question  operates  as  a  reservation  of  the 
right  of  working  and  digging  the  coals  to  Sir  Thomas  Danby,  in  fee.  It  must 
be  construed  as  if  it  was  a  grant ;  and  then  it  is  quite  clear,  that  it  would  not 
be  necessary  tii  have  the  word  "  assigns,'*  in  order  to  give  an  absolute  fee. 
The  first  part  of  the  clause  operates  as  a  reservation  in  fee  of  a  right  to  tlie 
^oals,  and  the  restrictive  part  (which  is  no  part  of  the  grant)  reserving  the 
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liberty  to  get  them  so  long  as  Sir  Thomas  Danby  and  his  heirs  should  remain 
owners,  is  void.  In  Corbet^ s  ca^f,  2  Anderson,  138,  the  11  Assize,  p.  8.  is 
cited,  to  show,  that  ifland  be  given  to  one  and  his  heirs,  so  long  as  J.  S.  or  his 
hnirs  should  enjoy  the  manor  of  D.,  *ihese  words,  **  so  long  as,"  are  r^o^ « 
vain  and  idle,  and  do  not  abridge  the  estate.  In  Hornby* »  case^  1  Ander-  ^ 
son,  52,  the  lessor  having  leased  to  Clifton  for  twenty-one  years,  certain  pre- 
mises, except  and  reserving  to  the  lessor  for  his  own  sole  use  and  occupation 
two  chambers,  &c.,  parcel  of  the  messuage,  it  was  held  that  the  exception  was 
absolute,  and  the  words  '*  for  his  own  use  and  occupation"  were  vain  and  void 
words.  It  is  true,  that  a  different  decision  of  that  case  is  reported  in  Dyer, 
264 ;  but  the  report  of  the  same  case  in  New  Bendloe,  181,  agrees  with  that 
in  Anderson  ;  and  the  ground  of  the  decision  is  stated  to  be,  that  the  latter 
words  were  void,  because  the  things  excepted  were  not  demised.  The  report 
of  the  case  by  Anderson  was  considered  correct  in  the  case  of  Ciidlip  v.  /?un- 
dall,  1  Show.  288  ;  4  Mod.  9.  In  the  latter  case  the  lease  was  of  certain  pre- 
mises, excepting  a  certain  house  called  the  New-house,  lately  built,  for  the  fa- 
ther of  the  lessor  and  himself,  and  their  wives  and  families,  but  not  to  be  let  to 
any  other  person  whatever}  and  when  they  did  not  dwell  there,  to  be  used  by 
Rundall ;  and  Holt,  C.  J.,  considered  this  as  an  absolute  exception,  not  quali- 
fied by  the  subsequent  words.  These  authorities  show  that  the  exception  ope- 
rates as  a  reservation  of  a  fee-simple  absolute  in  the  coals  ;  and  that  being  so, 
the  law  will  imply  a  liberty  to  get  them  coextensive  with  the  estate  reserved. 
And  iu  that  case  the  express  liberty  will  not  be  nugatory ;  for  at  common  law 
the  party  would  have  been  entitled  only  to  do  what  was  necessary  to  get  the 
coals,  but,  by  the  express  liberty,  the  party  may  sell  them,  or  carry  them  away 
in  carts,  or  otherwise  dispose  of  them  at  his  will  and  pleasure.  Now,  an  ex- 
press liberty  which  goes  beyond  that  which  *the  law  will  imply,  does  r»on*i 
not  control  the  implied  liberty.  Stukeley  v.  Buller^  Hobart,  168,  is  a  '- 
strong  authority  in  point.  Besides,  the  effect  of  an  exception  is,  to  take  that 
which  is  excepted  out  of  the  conveyance ;  and  that  being  so,  the  right  of  getting 
t!ie  coals  remains,  as  it  was  before  the  feoffment,  in  Sir  Thomas  Danby,  in  fee. 
Assuming,  however,  that  the  express  liberty  has  the  effect  of  controlling  that 
which  would  otherwise  exist,  the  defendant  is  within  the  meaning  of  the  ex- 
press liberty,  for  he  is  the  owner  of  the  coals,  and  also  owner  of  the  demesne 
lands  ;  and  construing  the  deed  liberally,  the  liberty  may  be  considered  as  re- 
served to  any  person  being  owner  of  the  demesne  lands,  and  of  the  coal,  whe- 
ther by  descent  or  purchase.  It  must  be  wholly  immaterial  whether  the  party 
so  exercising  the  liberty  claims  by  descent  or  purchase. 

Tlndal,  in  reply.  The  authorities  referred  to  in  CorbeVs  ease  are  not  to  be 
found  ;  and  the  only  conclusion  to  be  drawn  from  that  case  is,  that  a  condition 
against  alienation  after  a  fee  given  is  void,  and  that  is  not  disputed.  Here,  the 
right  to  the  coal  and  of  digging  pits  for  the  purpose  of  getting  the  coal,  was  re- 
served, so  long  only  as  the  heirs  of  Sir  T.  D.  remain  owners  of  the  demesne 
lands.  It  has  determined  by  the  event  which  has  happened,  and  the  defendant, 
therefore,  was  a  trespasser.  Cur.  adv.  vult. 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court ;  and,  after  staling  the 
pleadings,  proceeded  as  follows. 

'^'The  first  plea  raises  two  questions  ;  one,  whether  Mr.  Armitage  is  r^nQg 
entitled  to  the  coals  under  the  closes  in  question,  he  not  claiming  by  de-  ^ 
scent  under  Sir  Thomas  Danby  ;  but  by  purchase  ;  and  the  other,  whether,  for 
the  purposes  of  getting  them,  he  is  entitled  to  use  the  means  stated  in  the  first 
plea.  The  second  plea  raises  the  former  of  these  two  questions  only.  Both  ques- 
tions depend  upon  the  effect  of  the  exception  set  out  in  the  plea ;  and  the  plain- 
tiff contends,  that  that  exception  gave  nothing  beyond  a  limited  right  to  continue* 
so  long  only  as  Sir  Thomas  Danby  and  his  heirs  should  continue  owners  of  the 
Farnley  demesnes ;  and  the  defendant,  that  it  either  gave  an  absolute  and  pel 
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petoal  right  in  fee-simple  to  the  coals,  or  at  least  that  it  gave  the  special  liberty, 
so  long  as  the  owner  of  the  coals  should  also  be  owner  of  the  Farnley  de- 
mesnes. The  counsel  for  the  plaintiff,  if  I  understood  him  right,  disclaimed 
all  formed  exceptions  to  the  pleas,  and  stated  the  object  to  be,  to  ascertain  whe- 
ther Mr.  Arrattage  had  a  right  to  the  coals,  and  if  he  had,  whether  he  had  also 
a  right  to  get  ihcm  ;  and  to  these  questions,  without  considering  whether  there 
are  any  formal  objections  to  the  pleas,  my  observations  will  be  directed.  The 
exception  in  question  contains  the  words  **  except  and  always  reserved  ;"  and 
Co.  Litt.  47  a,  points  out  the  distinction  between  an  exception  and  a  reserva-* 
tion.  The  former,  an  exception,  he  says,  is  ever  of  part  of  the  thing  granted^ 
(and  so  says  Sheppard's  Touchstone,  78,)  and  of  a  thing  in  esse.  The  latter,, 
a  reservation,  is  always  of  a  thing  not  in  esse,  but  newly  created  and  reserved! 
om  of  the  thing  granted :  *'  potest  enim  quis  rem  dare,  et  partem  rei,  vel  partem 
de  peninentiis  retinere  et  ilia  pars  quam  retinet  semper  cum  eo  est  et  semper 
*2071  ^'^*'*  Another  rule  as  to  exceptions  is  *to  be  found  in  Sheppani^s 
^  Touchstone,  100.  "  The  exception  is  always  taken  most  in  favour  of 
ihe  feoffee  and  lessee,  &c.,  and  against  the  feoffor,  lessor,  &c.  And  yet  it  is  a 
rule,  that  what  will  pass  by  words  in  a  grant,  will  be  excepted  by  the  same-  or 
the  like  words  in  an  exception.  And  it  is  another  true  rule,  that  when  aiyy 
thing  is  excepted,  all  things  that  are  depending  on  it,  and  necessary  for  the  ob> 
taining  of  it,  are  excepted  also :  as  if  a  lessor  except  the  trees,  he  may  brmjg 
his  chapman  to  view  them,  if  he  desire  to  sell  them,  and  he  or  the  vendee  ntay 
cat  them  and  take  them  away.'*  And  the  same  rule  applies  to  grants.  FTowdL 
15, 16;  Vin.  Abr.,  7Vw.,  (IVI  aO  Hodgson  v.  Fields  7  East,  613;  Gerrard  v* 
Cooke^  2  New  Rep.  109.  The  language  of  this  feoffment  is,  *'  except  and  al- 
ways reserved**  out  of  the  said  feoffment  unto  Sir  Thomas  Danby  and  his  hetrs 
a  I  the  coals.  The  coals  were  part  of  the  thing  granted,  part  of  the  land,  and 
ii  esse  at  the  time.  The  consequence,  therefore,  according  to  Co.  Litt.  is,  that 
if  this,  which  in  words  was  an  exception,  operated  in  point  of  law  as  an  ex- 
ception, the  coals  semper  cum  Sir  T.  D.  fuerunt.  They  were  never  out  of 
him,  and  without  the  words  of  inheritance,  **  and  his  heirs,**  would  have  re 
mained  as  before  in  Sir  Thomas  Danby  and  his  heirs.  Shepp.  Toiieh.  100» 
And  according  to  the  rule  1  have  last  mentioned,  from  Sheppard*s  Touchstone, 
a  right,  as  incident,  to  get  the  coals,  and  to  do  all  things  necessary  for  the  ob- 
taining of  them,  would  have  been  excepted  also.  It  was,  indeed,  conceded  in 
the  aigument,  that  if  the  exception  had  stopped  after  excepting  and  reserving  the 
*20S1  ^^^  ^^  ^^^  Thomas  and  his  heirs,  and  *had  contained  no  words  to  give 
-^  him  an  express  liberty  for  sinking  pits  and  doing  other  works  to  get 
them,  the  exception  would  have  enured,  without  any  restriction,  to  Sir  Thomas 
in  fee ;  and  that  he,  his  heirs,  and  assigns,  would  have  had  a  right  for  ever^  to 
<lo  what  should  be  necessary  to  get  the  coals  ;  but  it  is  upon  the  ground,  that 
the  express  liberty  is  limited,  and  restrictive  of  the  former  exception,  that  the 
plaintiflr  makes  his  claim.  The  question  therefore  is,  whether  the  express 
liberty  restrains  the  former  exception,  and  if  it  do,  to  what  extent  it  restrains  it. 
One  objection  which  occurs  is  this,  the  pleas  purport  to  set  out  the  feoffment 
recording  to  its  legal  operation ;  that  operation  is  stated  to  be,  that  Sir  Thomas 
D.  excepted  the  coals  to  him  and  his  heirs.  Is  it  open  to  the  plaintiff  upon 
his  demurrer,  to  contend  that  this  was  not  the  operation  of  the  exception  ?  Is 
there  any  instance  in  which  a  party  has  been  allowed,  upon  demurrer,  without 
setting  out  the  instrument  at  large,  or  traversing  the  operation  ascribed  to  it,  to 
raise  the  question,  whether  the  deed  has  the  operation  ascribed  to  it  upon  the 
pleadings  ?  I  know  none  ;  and  I  mention  this,  because  if  it  be  intended  to 
carry  this  case  to  a  court  of  error,  it  is  desirable  that  the  plaintiff  should  con- 
•ider  whether  the  case  is  at  present  as  advantageously  set  out  as  it  might.  But 
independently  of  this  point,  and  assuming  that  the  exception,  as  stated  upoR 
Ike  pleas,  is  in  the  very  words  stated  upon  the  feoffment,  how  stands  the 
▼oL-  IX.  13  I 
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caae  ?     The  express  liberty  is  introduced  by  the  words  ••  togetber  with,"  as  if 
the  intention  were  to  increase  what  had  preceded,  not  to  diminish ;  and  I  take 
it  to  be   a  general  rule,   that  words  tending  to   enlarge   shall   not   (unless 
the  intention  is  very  plain,)  be  taken  to  restrain.     WirUtr  t.  *Love'  r»20Q 
den.  Lord  Raymond,  267.      The   express  liberty  here,   is,  for  Sir  »- 
Thomas  and  his  heirs,  and  his  and  their  assigns  and  servants,  during  the 
time  thai  he  and  hi»  heirs  should  continue  oumers  of  the  demesne  lands  of 
Eamley^  to  sink  pits,  to  sough  and  get  the  coals,  and  sell  and  carry  away  the 
coals,  or  otherwise  to  dispose  of  them  at  their  wills  and  pleasures ;  Sir  Thomas 
and  his  heirs  making  such  satisfaction  to  the  earl,  his  heirs,  and  assigns,  as  two 
gentlemen  neighbours,  to  be  indifferently  chosen  by  them,  their  heirs,  and  as- 
signs, should  award.    It  may  be  taken  as  clear,  that  an  express  liberty  does  not 
always  control  what  would  otherwise  exist,  especially  if  the  express  liberty 
goes  beyond  what  would  be  implied.     To  give  it  a  controlling  power,  the  in- 
tention that  it  shoald  have  that  effect  must  be  very  plain.     Stukeley  v.  Butler^ 
Hobart,  108  is  a  strong  authority  upon  this  point.     In  that  case  the  Earl  of 
Sussex,  as  lord  of  the  manor  of  Cleave,  had  demised  certaiA  woodlands  of  that 
manor  for  three  lives,  (excepting  all  timber  trees,)  and  then  he  bargained  and 
sold  to  one  George,  all  the  trees  growing  in  and  upon  his  manor  of  Cleave ;  ami 
he  covenanted,  that  George  and  his  assigns,  during  Jive  yedrs^  might  sell  and 
carry  the  trees  without  interruption  of  the  earl  or  any  others,  and  might  make 
saw«-pits,  and  square  arid  cut  the  timber  upon  the  ground  during  the  said  term  ; 
and  George  covenanted  to  fill  up  the  pits  and  make  all  things  fair,  and  amend 
the  fences  that  should  be  broken  during  the  said  term.     The  grant  to  George 
wa»  general,  not  fixing  any  limit  within  which  he  was  to  cut  the  trees  :  he  did 
not  cut  them  till  after  five  years  from  the  time  of  the  bargain  and  sale ;  and  an 
riction  of  trespass  being  then  brought,  *one  question  upon  a  special  ver-  r»oio 
diet  was,  whether  the  covenant  on  Lord  Sussex's  part,  that  George  ^ 
miglrt  take  the  trees  within  the  five  years,  should  so  check  and  control  the  grant 
that  he  might  not  take  the  triees  aAer  the  five  years;  and  Lord  Hobart,  who 
reports  his  own  opinion,  held  clearly  that  it  did  not,  but  that  as  the  trees  were 
absoltuely  given,  George  and  his  assigns  might  take  therti  when  they  would. 
And  his  opinion  is  founded  upon  two  reasons  which  are  strongly  applicable  to 
the  present  case.     First,  he  says  it  is  clear,  that  by  the  grant  of  the  trees  by 
tenant  in  fee-simple,  they  are  absolutely  passed  from  the  grantor  and  his  heirs, 
and  rested  in  the  grantee,  and  go  to  his  executors  or  administrators ;  and  the 
grantee  hath  power  incident  and  implied  to  fell  them,  when  he  will,  without 
any  other  license,  which  (t.  e.  the  power  incident  and  implied)  can  never  be 
restrained  by  a  power  given  by  the  grantor  in  the  affirmative,  which  grantee 
had  before.     He  then  cites  8  Ass.  10,  and  Dy.  19;  and  refers  to  the  known 
rule,  that  statutes  that  are  taken  by  intent,  shall  not  by  an  affirmative  take  away 
a  former  power.     The  case  in  8  Ass.  10  was  strong.     Ten  marks  of  rent  were 
granted  to  husband  and  wife ;  and  if  she  survived,  she  was  to  have  40^.  rent ; 
and  if  the  husband  survived,  he  was  to  have  40s,  rent.     The  wife  survived ; 
and  if  she  should  have  the  ten  marks  or  the  409.  was  the  question.     And  upon 
adjournment  from  the  assizes  into  bank,  it  was  held  she  should  have  the  ten 
marks ;  because  the  words,  that  she  and  her  husband  should  have  ten  marks, 
were  not  restrained  by  the  subsequent  words,  that  she  should  have  40«.,  it  not 
being  said  that  she  should  have  the  40«.  and  no  more.    In  Dy.  19  b,  lessor  co- 
venanted that  lessee  should  have  thorns  for  *hedge8  growing  on  the  land,   p,„-  - 
by  assignment  of  lessor's  bailiff;  and  whether  the  lessee  might  take  the   L 
thorns  without  such  ass^ment,  was  the  question.     And  it  seemed  to  Baldwin 
and  Fitzherbert  that  he  might,  because  the  law  gave  him  the  right  by  implica 
tron  in  the  lease.     Lord  Hobart's  second  reason  is  this,  that  the  covenant  on 
the  earl's  part  had  its  necessary  use,  though  it  worked  nothing  in  the  restraint 
of  tbe  time  for  felling :  for  it  gives  power  to  dig  and  make  saw-pits,  and  square 
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the  timbers  ther^,  which  thd  grantee  could  not  have  done  without  siich  specittl 
w«rram.  And  it  contained  a  general  warranty,  that  the  grantee  might  take  the 
timber  without  the  interruption  of  any  person  or  persons  whatsoever.  Apply 
both  these  reasons  to  the  case  in  question :  first,  the  exception  here  is  by  tenant 
in  fee,  to  himself  and  his  heirs ;  it  therefore  retains  the  coals  in  him  and  his 
heirs  in  fee^imple,  with  power  incident  and  implied  (as  they  are  absolutely 
excepted)  for  him,  his  heirs,  and  assigns,  to  take  them  away  when  they  will : 
and  this  power  cannot  be  restrained  by  a  specitiU  power  given  in  the  affirmO' 
five.  As  to  the  second,  the  special  power  here  also  hath  its  necessary  use,  for 
it  goes  beyond  the  incidental  power  which  the  law  would  imply.  The  inci- 
dental power  would  warrant  nothing  beyond  what  was  strictly  necessary  for  the 
convenient  working  of  the  coals ;  it  would  allow  no  use  of  the  surface,  no  de- 
posit upon  it  to  a  greater  extent  or  for  a  longer  duration  than  should  be  neces- 
iary,  no  attendance  upon  the  land  of  unnecessary  persons.  It  would  be  ques- 
tionable at  least,  whether  it  would  authorize  a  deposit  upon  the  land  for  the 
porposes  of  sale,  and  whether  it  would  justify  the  mtroduction  of  purchasers  to 
riev  the  coals.  The  express  power  gives  great  latitude  in  these  respects  It 
'2121  *^^^*^2^  ^^  Thomas  and  his  heirs,  at  their  will  and  pleasure,  to  dig 

-^  pits  and  sough,  to  sell  and  carry  away,  or  otherwise  to  dispose  of.  It 
removes  the  question,  upon  the  making  a  new  pit  or  sough,  whether  such  pit 
Of  sough  was  necessary :  it  allows  the  selling  and  carrying  away,  or  otherwise 
disposing  of;  and  consequently  warrants  a  deposite  and  continuance  upon  the 
land  for  the  purposes  of  sale,  and  authorizes  the  introduction  of  customers  for 
the  purposes  of  sale.  It  has,  therefore,  its  necessary  use,  in  the  language  of 
liOnl  HoBART,  though  it  work  nothinsr  in  restraint  of  the  incidentiil  right  which 
Sir  T.  D.  and  his  heirs  would  otherwise  have  had.  This  case,  therefore,  is,  as 
rt  seeras  to  me,  a  strong  authority  against  the  point  for  which  the  plaintiff  con- 
tends, the  narrowing  and  restraining  the  general  exception  by  the  words  of  the 
express  power ;  and  the  case  of  Hodgnon  v.  Fitld^  7  East,  613,  is  also  a  strong 
sithority  to  the  same  effect.  There,  liberty  was  granted  to  carry  a  sough  to  a 
colliery,  and  to  make  two  sough  pits  in  given  parts  to  carry  up  the  tail  of  the 
sough :  those  pits  were  accordingly  made  ;  and  after  some  time  a  new  pit  being 
necessary  to  repair  the  sough,  the  grantee  made  it,  and  trespass  was  brought 
ai^xinst  him.  It  was  urged  for  the  plaintiff  on  demurrer,  that  the  special  privi- 
ly of  making  the  two  pits  in  the  places  specified  superseded  the  right  to  make 
any  other  pits:  bat  the  Court  held  clearly  that  it  had  no  such  effect;  that  the 
rn^t  of  repairing  was  incident  to  the  grant ;  and  that  as  it  was  not  specially 
restrained,  the  grantee  was  entitled  to  do  whatever  was  necessary  for  such  re- 
pain  ;  and  the  pit  in  question  being  necessary,  the  defendant  was  warranted  in 
^2131  ™^"^  ^^*     *But  whether  the  express  liberty  in  this  case  has  or  has  not 

^  restrained  the  incidental  right,  we  are  of  opinion,  that  upon  the  true  con* 
^traction  of  the  deed,  even  if  we  are  at  liberty  to  assume  that  the  plea  stated  its 
▼ery  words,  the  express  liberty  is  still  a  subsisting  liberty ;  and  that,  under  that 
liberty,  the  first  justification  may  well  be  supported.  It  cannot  be  collected 
from  the  feoffment  that  it  was  the  intention  of  the  parties  to  limit  and  restrain 
the  liberty  to  the  period  that  the  Famley  demesnes  should  continue  in  the  heirs 
of  Sir  Thomas  in  a  course  of  descent.  To  restrain  what  is  prim&  facie  unlimit- 
ed, the  words  should  be  plain  and  the  intention  clear.  The  limitation  in  the 
express  power  in  this  case  is,  during  the  time  that  Sir  Thomas  D.  and  Aw  heirs 
should  continue  owners  and  proprietors  of  the  demesne  lands  of  Farnley ;  and 
the  question  immediately  occurs,  what  is  meant  by  the  expression  "  Sir  Thomas 
D.  and  his  heirs  ?"  If  these  words  are  used  in  the  most  restrictive  sense,  the 
liberty  would  end  the  moment  the  demesnes  were  diverted  from  a  course  of 
descent;  and  what  the  law  generally  leans  against,  viz.,  a  restraint  upon  aliena- 
tion, would,  without  any  very  clear  motive,  be  encouraged.  The  moment  a 
settlement  or  a  devise  was  made,  the  course  of  descent  would  be  broken,  and 
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the  liberty  would  cease.  Can  any  rational  ground  be  suggested  for  such  a  pro- 
vision ?  If  the  object  were  to  secure  the  working  out  the  mines  within  some 
reasonable  time,  why  not  specify  the  period  ?  why  leave  its  continuance  to  an 
event  which  might  not  happen  for  many  generations,  or  might  occur  within  the 
shortest  space  ?  why  put  so  capricious  a  check  upon  the  ordinary  arrangements 
applicable  to  estates  ?  If  the  word  •*  heirs"  is  used  in  this  sentence  in  its  or- 
dinary extensive  sense,  *and  in  the  sense  in  which  it  would  prim&  facie  r«oi^ 
he  taken  in  the  exception,  to  Sir  Thomas  and  his  heirs,  it  would  include  •- 
assigns  as  well  as  heirs ;  the  express  power  would  continue  so  long  as  the 
coals  and  the  demesnes  belonged  to  the  same  person,  whether  by  descent  from 
Sir  Thomas  or  by  purchase,  and  would  therefore  still  be  a  subsisting  power ; 
and  it  is  in  this  sense,  we  are  of  opinion,  the  words  were  intended  to  be  used. 
The  stress  laid  in  the  argument  upon  the  insertion  of  the  word  **•  assigns*'  in 
some  parts  of  this  feoffment,  and  the  omission  of  it  in  others  (assuming  that  the 
pleas  state  the  very  words  of  the  feoffment)  appears  to  us  to  furnish  no  solid  or 
safe  ground  to  regulate  our  decision.  It  is  inserted  in  the  exception  as  to  the 
tithes ;  but  it  is  uselessly  inserted  there.  Without  that  word  the  exception 
would  have  enured,  not  merely  to  Sir  Thomas  and  his  heirs,  but  to  his  and 
their  assigns.  It  is  omitted  in  the  exception,  as  to  the  coal :  it  was  unneces- 
sary there ;  and  why  may  not  the  framer  of  the  deed  have  credit  for  knowing 
that  it  was  useless  ?  Is  it  a  safe  rule  of  construction  to  say  that  the  introduc- 
tion of  an  useless  word  in  one  clause  and  the  omission  of  it  in  another  will 
justify  the  putting  different  constructions  upon  the  two  clauses  ?  Because  an 
useless  word  is  inserted  in  one  clause,  is  it  necessary  to  insert  it  in  every  other 
which  is  intended  to  have  the  same  effect  ?  There  are,  however,  other  parts 
of  this  feoffment,  which  show  how  unsafe  it  would  be  to  act  in  this  case  upon 
the  omission  or  insertion  of  the  word  "  assigns."  The  liberty  of  working  is  to 
extend  to  Sir  Thomas,  and  his  heirs ^  and  his  and  their  assigns  and  servants^ 
and  compensation  is  to  be  made  for  the  damage  to  be  done ;  but  though  the 
damage  may  be  done  by  the  assignee  of  Sir  Thomas,  or  of  his  heirs,  there  is 
no  provision  in  terms  for  satisfaction  *by  such  assignee,  but  the  satisfac-  r^oic 
tion  is,  according  to  the  words  of  the  feoffment,  to  be  by  Sir  Thomas  •- 
and  his  heirs.  Again,  satisfaction  is  to  be  paid  to  the  earl,  his  heirs,  and  a«- 
signs,  but  for  what  damages  ?  for  such  damages  as  he  and  his  heirs  should 
sustain.  So  that  if  the  earl  were  to  alien  in  fee,  and  his  alienee  were  to  sus- 
tain damage,  there  would  be  no  words,  were  the  letter  to  be  adhered  to,  to  give 
him  satisfaction,  because  the  damages  would  not  be  sustained  by  the  earl  or  his 
heirs.  This  is  sufficient  to  show  that  no  safe  reliance  can  be  placed  upon  the 
insertion  or  omission  of  the  word  **  assigns,"  and  furnishes  ground  for  suppos- 
ing that  the  word  **  heirs"  is  used  in  its  larger  sense,  so  as  to  include  assigns. 
Upon  the  whole,  therefore,  we  are  of  opinion,  that  the  defendant,  Mr.  Armitage, 
is  entitled  to  the  coals :  and  if  he  is  not  entitled  to  the  incidental  right  of  get- 
ting them,  we  think  that  he  is  still  entitled  to  the  liberty  expressly  reserved  by 
the  feoffment,  because  the  defendant,  to  whom  the  coals  belong,  is  also  owner 
of  the  demesnes ;  and  though  they  have  not  come  to  him  by  descent  from  Sir 
Thomas,  we  are  of  opinion  that  the  liberty  is  not  confined  to  those  who  take 
by  descent,  but  enures  also  to  those  who  take  by  purchase.  The  consequence 
is,  that  upon  both  the  pleas  there  must  be  judgment  for  the  defendant. 

Judgment  for  defendant. 

See  in  2  Cruifle's  Dig.  tit.  xiii.  c.  2,  a.  6, 7, 8,  the  cases  where  persons,  having  an  interest  Id 
a  condition,  or  in  the  land  to  which  it  relates,  may  perforin  the  condition,  although  not  nameo 
in  it. 
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'216]  Earl  of  St,  GERMAINS  v.  WFLMN  and  Another,  Executors  of  J 

WILLATS: 

Plaintiff  demised  by  indenture  to  B.  (defendants*  testafoi;^  certain  premises  to  hold  for  eleven 
jrevs  from  the  29th  of  September,  1809.  B,  covenagr^^ amongst  other  things,  that  he  would 
not.  during  tke  lease,  sell  or  convey  away  from  the  pfeTnie^  any  of  the  straw  which,  during 
the  leased  term,  should  grow  upon  the  premises,  (ezcepu-^ent-straw  and  rye-straw;)  and  that 
for  every  load  of  hay,  wheat-straw,  and  rye-straw,  which  ahtftirld  be  sold  or  removed  off  from 
the  premises  durine  the  thereby  leased  term,  he  (B.)  would  l)ripg;^back  a  cartload  of  dung ;  and 
plaintiff  covenanted  that  it  should  be  lawful  for  B.  to  havelh^.uSe  of  the  barns,  dec,  for  re- 
ceiving his  crops  of  com  and  hay  which  should  grow  upon  the  ^rrena^es  in  the  last  vear  before 
the  ei^  of  the  term  thereby  granted,  and  for  certain  other  purpoAes.->until  the  1st  oav  of  May 
next  after  the  expiration  oi  tne  said  term,  without  paying  any  rehf  for  the,  same.  The  fourth 
breach  asogned  was,  that  B.,  during  the  said  leased  term,  to  loif ,  on  Sffthnber  dOth,  1820,  and 
on  divers  other  davs  between  that  ttay  and  May  1st,  1821,  did  remo«^  off  from  the  premises 
large  quantities  of  hay,  wheat-straw,  and  rye-straw,  without  bringing 4)^k.&^cartloed  of  dung 
for  each  load  of  ha^  and  straw.  Plea  to  so  much  of  that  breach  as  reU^^.to  removing  hay, 
d&c,  during  the  satd  leased  term,  that  B.  did  bring  back  a  load  of  dung  <«»  eafji  load  of  hay, 
Slz.,  removed ;  and  demurrer  to  the  residue  of  that  breach.  Joinder  in  detAtorrer.  Defend- 
ants also  pleaded  to  all  the  breaches,  except  the  fourth ;  and  to  so  much  of  tnat^Qa  related  to 
removing  hay,  Slc.,  during  the  said  leased  term,  a  release  of  all  causes  of  acttda, .Except  such 
ta  plaintiff  had  in  respect  of  B.  not  bringing  back  to  the  premises  manure  for  the.iiay,  dec, 
removed  after  the  29tti  of  September,  1820.  Demurrer  and  joinder:  Held,  thar'the'^lea  to 
the  fourth  breach  answered  tne  whole  of  that  breach,  and  that  therefore  the  demtirr«'r  !o  the 
residue  was  bad :  Held  also,  that  the  leased  term  continued  for  certain  purposes  unril  ^he  let 
of  May,  1821;  so  that  the  release  did  not  extend  to  all  acts  of  removal  done  during  the  leased 
term;  and  therefore  the  plea  of  release  did  not  answer  so  much  of  the  fourth  breach  as  it  af- 
fected to  answer,  and  being  bad  in  part  was  bad  in  toto. 

Covenant  on  an  indenture,  whereby  the  plaintiff  demised  to  J.  Willan  (the 
testator)  certain  premises,  to  hold  from  the  29th  of  September,  1809,  for  eleven 
years  thence  next  ensuing :  and  J.  W.  covenanted  that  he  would  not,  during 
the  least,  sell  or  convey  away  from  the  premises  any  of  the  straw,  which, 
during  the  thereby  leased  term,  should  grow  upon  the  premises,  except  wheatr 
straw  and  rye^straw,  or  sell  or  convey  away  any  of  the  dung,  which,  during 
the  thereby  leased  term,  should  arise  from  the  said  premises,  except  the  dung, 
&e.,  made  of  the  straw,  &c.,  grown  in  the  last  year  before  the  expiration  of  the 
term  thereby  leased,  which  he,  J.  W.,  would  leave  in  the  yards  belonging  to 
ilie  farm-houses,  on  or  before  the  first  day  of  May  in  such  last  year,  for  the 
*2171  P^^^'^^^^  ^^  other  person  next  entitled  to  the  ^possession  of  the  premises ; 
^  and  that,  for  every  load  of  hay,  wheat-straw,  and  rye-straw,  which  should 
be  sold  or  removed  off  from  the  premises  during  the  thereby  leased  term,  he, 
J.  W.,  should  and  would  bring  to  the  premises  one  large  cartload  of  rotten 
dung,  or  other  good  and  proper  manure,  and  spread  the  same  in  an  husbandlike 
manner.    And  the  plaintiff  covenanted,  that  it  should  be  lawful  for  the  testator 
to  have  the  use  of  Qie  barns,  &c.,  for  the  receiving  of  his  crops  of  corn,  grain, 
and  hay,  which  should  grow  upon  the  premises  in  the  last  year  before  the  end, 
expiration,  or  sooner  determination  of  the  term  thereby  granted,  and  for  thrash- 
ing out  the  said  crops  of  com  and  grain,  and  for  spending  of  the  straw,  hay, 
and  stover  which  should  arise  therefrom,  with  cattle,  (wheat-straw  and  rye- 
straw  excepted,)  until  the  first  day  of  May  next  after  the  expiration  of  the 
faid  term,  without  paying  any  rent  for  the  same ;  he,  the  said  testator,  leaving 
^1  the  muck,  &c.  arising  from  such  corn,  grain,  and  hay,  for  the  use  of  the 
persons  entitled  to  have  the  premises  immediately  expectant  on  the  determina- 
tion of  the  said  lease.     Breaches :  First,  that  the  testator  during  the  said  lease^ 
and  before  the  1st  day  of  May,  1821,  to  wit,  on  the  30th  of  September,  1820,  and 
on  divers  days  between  that  day  and  May  1st,  1821,  did  sell  and  convey  away 
from  ihe  premises  a  large  quantity  of  straw,  not  being  wheat-straw,  or  rye- 
*traw,  which  grew  upon  the  farm.    Secondly,  that  J.  W.,  during  the  said  lease^ 
to  wit,  on,  &c.,  (as  before)  did  sell  and  convey  away  a  large  quantity  of  dung* 
vnich  arose  and  was  made  on  the  said  leased  premises.     Thirdly,  that  a  large 
qiiaatity  of  dung,  ^.,  was  made  in  the  last  year  before  the  expiration  of  the 
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term  leased  by  the  said  indenture ;  .but  that  J.  W.  did  *not  leave  it  in  r«o|o 
the  yards  belongring  to  the  farm-housof  jbr  the  use  of  the  persons  next  ^ 
entitled  to  the  possession  of  the  pi^ngises.  Fourthly,  that  J.  W.  did,  during 
the  said  leased  term,  to  wil,  ohr  September  30th,  1820,  and  on  divers  other 
days  between  that  day  and  M^.  V^t,  1821,  remove  off  from  the  premises  laige 
quantities,  to  wit,  ten  thousap^&^kds  of  hay,  ten  thousand  loads  of  wheat-straw, 
and  ten  thousand  loads  of  ry^traw,  which  had  grown  on  the  premises  during 
the  term,  yet  did  not  brift^«{^ack  a  large  cartload  of  rotten  dung  for  each  load 
of  hay  and  straw.  FiShfyfthat  although  J.  W.  had  the  use  of  the  bams,  &c.t 
until  May  1st,  next  %Aef  vie  expiration  of  the  said  term;  and  although  a  great 
quantity  of  nat-straW,  pi!a-straw,  hay,  and  clover,  did  grow  and  arise  upon  the 
premises,  from  v^hich  a  great  quantity  of  dung  was  made,  yet  he  did  not  leave  the 
same  upon  the  ^renl)i8es  for  the  use  of  the  person  entitled  )o  them  immediately 
on  the  deternllndtidn  of  the  said  lease.  Pleas  to  the  first  and  second  breach, 
denying  ih^|iJl^/^.  did  the  acts  alleged  ;  to  third  breach,  that  he  did  leave  the 
dung  in  th6'6Vm-yards,  for  the  use  of  the  person  entitled,  as  in  the  indenture 
mention^/,'  .Fourth  plea,  to  so  much  of  the  fourth  breach  as  relates  to  the  re- 
moving ^fr«  by  J.  W.,  during  the  Maid  leased  term,  from  the  said  premises,  the 
said  t)u'aii(tties  of  hay,  ifec,  in  that  breach  mentioned,  which  had  grown  on  the 
said 'premises,  during  the  said  term,  that  J.  W.  did  bring  to  ^e  said  premises 
one  large  cartload  of  rotten  dung,  for  every  load  of  hay,  &c.,  so  removed,  during 
the  said  leased  term  ;  and  demurrer  to  the  residue  of  that  breach.  Fifth  plea,  as 
to  last  breach,  that  J.  W.  did  leave  the  quantities  of  dung,  &c.,  therein  mentioned, 
for  the  person  next  entitled  to  the  premises,  according  to  the  indenture.  Sixth 
plea,  to  *fir8t,  second,  third,  fifth,  and  that  part  of  fourth  breach  which  r«oig 
relates  to  the  removing  of  hay,  d&c,  during  the  said  leased  term,  a  re-  ^ 
lease  of  all  causes  of  action,  claims,  &c.,  except  such  claim  as  plainlifT  had  in 
respect  of  J.  W.  not  bringing  baclL  to  the  premises  dung  and  manure  for  the 
hay,  i&c.,  removed  after  the  29th  day  of  September,  1820.  Replication,  taking 
issue  on  the  first  &ve  pleas ;  joinder  in  demurrer  to  the  fourth  breach,  and 
general  demurrer  to  sixth  plea.     Joinder  in  demurrer  to  that  plea. 

F.  Pollock,  for  the  defendants.  There  lease  is  a  sufficient  answer  to  the 
first,  second,  third,  and  fif\h  breaches.  The  only  question  is,  whether  it  be  an 
answer  to  that  part  of  the  fourth  breach  to  which  it  is  pleaded.  [Batley,  J. 
If  it  is  not  an  answer  to  that,  it  is  bad  as  to  all.]  The  breaches  are  in  their 
nature  several ;  and  the  plea  of  release  may  be  considered  as  a  separate  plea  to 
each  respectively,  although  it  is  not  set  out  several  times  over.  The  fourth 
breach  is,  for  not  bringing  back  a  load  of  manure  for  every  load  of  hay,  wheat- 
straw,  and  rye-straw,  carried  ofi*  the  farm  during  the  leased  term.  Now  the 
lease  contemplated  the  ending  of  the  term  on  the  29th  of  September,  1820,  and 
merely  gave  a  license  to  use  the  premises  subsequendy  to  that  date.  There 
was  no  engageiQent  to  spend  wheat-straw  and  rye-straw  on  the  farm  ;  that,  there- 
fore, might  be  carried  away :  and  there  was  no  obligation  to  bring  back  manure 
for  that  which  was  carried  away  after  the  expiration  of  the  term.  The  sixth 
plc^  is  therefore  good ;  and  on  the  demurrer  to  part  of  the  fourth  breach,  the 
defendants  are  also  entitled  to  judgment.  The  words  leased  t^rm,  in  that  breach, 
being  *under  a  videlicet,  would  not  confine  tlie  proof  to  the  29th  of  Sep-  f  moa 
temW,  1820 ;  but  the  plaintiff  has  no  right  of  action  for  that  which  his  - 
breach  charges,  if  done  afler  that  time.  The  defendants,  therefore,  could  not 
take  issue  upon  the  whole  of  the  breach,  but  were  obliged  to  demur  to  that  part 
of  it  which  would  have  let  in  evidence  of  acts  done  after  the  expiration  of  the 
term  granted  by  the  lease. 

Ravlky,  J.  It  is  a  well-known  rule  of  pleading,  that  if  a  plea  dors  not  an- 
swer all  that  it  professes  to  answer,  it  is  altogether  bad.  If  then  this  plea  of 
release  is  insufficient  as  to  one  breach,  it  is  bad  as  to  all.  Now  the  term  granted 
by  the  lease  was,  for  certain  purposes,  to  continue  until  the  Ist  of  May,  1821, 
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^Ithaufh  for  otherB  it  «erraitiated  on  the  2§ih  of  September,  1880.  That  a  term 
may  be  so  extended  ie  clear  from  the  cases  of  ffxggltaworth  v.  Dalliaon,  1 
Doug.  20k,  and  Btavan  v.  DeiahaUt  1  H.  Bl.  5.  If  the  owner  of  land  consents 
by  deed  t).ia  another  person  shall  occupy  the  land  for  a  certain  time,  that  is  a 
lease.  The  true  constructioB  of  this  instrument  is,  that  the  terra  was  not  to 
end,  for  every  purpose,  until  the  1st  of  May,  1891.  The  release  is  not  then  an 
answer  to  «U  demands  in  the  fourth  breach,  for  acts  done  during  the  leased 
term;  for  it  is  expressly  limited  to  such  acts  as  were  done  before  the  29th  of 
September,  1820.  The  sixth  plea  is  therefore  bad  in  toto,  as  it  does  not  answer 
the  whole  of  that  to  which  it  is  pleaded.  Then  as  to  the  defendants'  demurrer, 
tJie  pka  to  the  fourth  breach  covered  the  wliole  time  as  to  which  evidence  could 
*2211  ^  ^ven*  If  the  term  ended  on  the  29th  *of  September,  1820,  the 
^  plaiBtid''s  right  could  not  be  extended  by  an  allegation  that  certain  things 
were  done  aftfer  that  time.  The  plea  is,  to  all  acts  done  during  the  leaued  term  ; 
that  embraces  the  whole  term,  whatever  it  might  be.  As  that  plea  answered 
the  whok  brea<*h*  the  demurrer  to  the  residue  cannot  b0  good.  The  defendant'? 
demurrer  must,  for  these  reasons*  be  overruled,  and  the  plaintiff's  allowed. 

HoutOTD,  J.  The  leased  term,  for  some  purposes,  eontinued  until  the  Isi 
of  May,  1821,  although  &r  others  it  ended  in  September,  1820.  The  wholf 
of  the  fourth  breach  was,  therefore  answered,  by  the  first  plea  lo  it,  wheiher  the 
term  was  extenoed  «r  not.  The  defendant's  demurrer  U,  eonsequendy,  bad. 
As  to  the  other  point,  I  think  that  the  plea  of  release  is  not  an  answer  to  that 
part  o(  the  fourth  breach  which  it  professes  to  answer.  A  vast  variety  of  eases 
show,  that  a  plea  not  answering  the  whole  that  it  professes  to  answer  is  bad  in 
toto,  whether  it  be  pleaded  to  various  facts  in  one  count,  or  to  various  counts, 
or  as  a  ground  of  defence  for  various  persons. 

Best,  J.,  concurred. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  sixth  plea ; 
and  defendant's  demurrer  to  fourth  breach  overruled. (a) 

ChUty  was  to  have  argued  for  the  plaintiff. 

ifi)  See  1  Wms.  Saund.  27,  n.  (2 ;)  Moravia  v.  Sloper,  Willes,  30 ;  Mone  ▼.  Jamet,  Willes,  122. 


*223]  »The  KING  v.  The  Inhabitants  of  BAWBERGH. 

Tlie  statBte  56  G.  3,  e.  139,  s.  1,  requiring  that  the  order  of  justices  for  the  binding  out  of 
fviah  apprentiees  ahaU  he  referred  to  in  the  indenture  by  tbe  date  thereof,  is  compulsory ; 
sad  therefore  an  indemure,  in  which  the  date  or  the  order  is  omitted,  is  void,  and  no  settfe- 
ment  is  gained  by  serviug  under  it. 

Upon  an  appeal  against  an  ofder  of  justic/cs  for  the  removal  of  W.  Pease 
from  the  parish  of  St  Andrew,  in  the  city  of  Norwich,  to  the  parish  of  Baw- 
bergh,  in  the  county  of  Norfolk,  the  sessions  C4)nfirmed  tbe  order,  subject  to  the 
opinion  of  this  Court,  on  the  following  case.  W.  Pease  was  an  illegitimate 
child,  born  in  Great  MeJon,  in  Norfolk ;  and  by  an  ord^r  of  two  justices,  bear- 
ing date  the  12th  day  of  May,  1810,  and  made  under  the  provisions  of  slat.  56 
0.  3,  c  139,  and  an  indenture,  not  stamped,  was  bound  an  apprentice.  The 
order  of  justices  was  set  out  at  length ;  and  the  indenture  of  apprenticeship 
stated,  that  the  churchwardens  and  overseers,  by  and  with  the  consent  of  two 
justices  for  the  county  of  Norfolk,  whoso  names  were  thereunto  subscribed, 
bound  W.  Pease,  a  poor  child,  as  an  apprentice,  for  the  term  of  seven  years, 
^.;  but  the  indenture  did  not  mention  the  date  of  the  order  of  justices,  nor  did 
it  appear  whether  chey  signed  the  indenture  before  or  after  the  other  parties. 
The  parish  officers  of  Melton  paid  the  master  the  sum  of  10/.,  (which  was  the 
premium  stipulated  to  be  paid,  by  the  indenture)  and  the  pauper  entered  upon 
his  apprenticeship,  and  served  his  master  at  Bawbergh  for  about  a  year  and  a 
half;  when,  on  his  master's  failure,  he  left  him  and  came  to  Norwich. 
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Marryat^  in  support  of  the  order  of  setisions.  The  first  section  of  the  56  6. 
4^  c.  130,  enacts,  that  the  *order  of  justices  shall  be  delivered  to  the  tmoq 
overseer,  as  the  warrant  for  binding  the  child  apprentice ;  and  that  such  ^ 
order  shall  be  referred  to  in  the  indenture  by  the  date  thereof;  and  that  ij^er 
such  order  shall  have  been  made,  the  justices  shall  sign  their  allowance  of  such 
.ndenture  of  apprenticeship  before  the  same  shall  be  executed  by  the  other  par- 
ties. This  section  does  not  absolutely  avoid  the  indenture,  but  is  only  directory. 
The  fifth  section  enacts,  that  no  settlement  shall  be  gained,  unless  such  order 
shall  be  made,  and  such  allowance  of  such  indenture  shall  be  signed  as  herein- 
before directed.  The  object  of  the  statute  was,  that  parish  apprentices  should 
not  be  bound  without  the  consent  of  two  justices.  Here,  tlie  provisions  have 
been  substantially  complied  with ;  the  order  was  duly  made,  and  the  allowance 
of  the  indenture  signed  by  the  magistrates.  It  is  not  necessary  that  the  allow- 
ance should  be  under  their  hands  and  seals.  The  eleventh  section  does  indeed 
enact,  that  no  indentures,  by  reason  of  which  any  expense  shall  be  incurred  to 
the  parish,  shall  be  valid,  unleiss  approved  of  by  two  justices,  under  their  hands 
and  seals  ;  but  that  section  applies  to  cases  where  the  parish  officers  help  the 
oarent  to  bind  out  the  child,  and  not  where  the  whole  expense  falls  upon  the 
parish.  Here,  the  parish  officers  paid  the  whole  10/.  As  to  the  objection* 
that  it  does  not  appear  whether  the  magistrates  signed  the  indentuie  before  the 
9ther  parties,  it  is  sufficient  to  say  that  every  thing  must  he  presumed  to  be 
righdy  done  unless  the  contrary  appear.  The  statute  of  the  5  Eliz.  c.  4,  s.  26* 
directs  that  the  binding  in  such  cases  as  are  within  that  act  shall  be  for  seven 
years ;  and  section  41,  declares  that  all  indentures  otherwise  than  is  by  thai 
statute  ordained,  shall  be  clearly  void  in  law  to  all  intents  and  *pur-  r«oo^ 
poses :  yet  a  binding  for  four  years  confers  a  settlement,  because  the  \ 
mdenture  is  not  absolutely  void,  but  only  voidable  if  the  parties  themselves 
think  fit  to  take  advantage  of  it.  St.  Nicholas  v.  St.  Peters^  Burr.  S.  C.  91; 
i  Bott.  363 ;  Rex  v.  Evered,  1  Bolt.  634.  In  like  manner,  this  indenture 
might  be  voidable,  hut  was  not  absolutely  void ;  and  therefore  service  under  it 
conferred  a  settlement. 

Robinson^  contra,  was  stopped  by  the  Court. 

Bayley,  J.  1  am  of  opinion  that  this  indenture  is  void,  and  consequently 
.hat  no  settlement  was  gained  in  the  parish  of  Bawbergh.  The  statute  of  the 
56  G.  3,  c.  130,  has  introduced  a  variety  of  new  regulations  as  to  the  mode  of 
oinding  out  parish  apprentices.  It  requires  that  the  child  shall  be  carried  be- 
fore two  justices,  and  they  are  to  inquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  person  to  whom  it  shall  be  proposed  by  the  overseen  to 
oind  him ;  and  if  the  justices  shall,  upon  the  inquiry,  think  it  proper  that  the 
child  shall  be  bound  apprentice  to  such  person,  the  statute  then  enacts  that  the 
justices  shall  make  an  order,  declaring  that  such  person  is  a  fit  person  to  whom 
he  child  may  be  bound  as  apprentice,  and  shall  thereupon  order  that  the  over- 
seer of  the  place  to  which  the  child  shall  belong  shall  be  at  liberty  to  bind 
such  child  apprentice  accordingly  ;  which  order  shall  be  delivered  to  such  over- 
seer as  the  warrant  for  binding  such  child  as  aforesaid,  and  such  order  shall  be 
referred  to  by  the  date  thereof  and  the  names  of  the  said  justices,  in  the  inden- 
ture of  apprenticeship  of  such  child ;  and  after  ^such  order  shall  have  r«<>o5 
been  made,  such  justices  shall  sign  their  allowance  of  such  indenture  ^ 
of  apprenticeship  before  the  same  shall  be  executed  by  any  of  the  other  parties 
thereto.**  The  statute  requires  specifically  that  the  order  should  be  referred  to 
by  the  date ;  and  the  object  of  that  might  be,  that  the  order  might  be  foumi 
with  facility  at  any  future  period.  The  statute  then  requires  that  the  justices 
shall  sign  the  allowance  of  such  indenture.  Now,  the  word  **  such  *'  is  not 
immaterial;  and  the  reference  to  the  order  by  date  is  either  directory  only,  or 
it  is  of  the  essence  of  the  indenture.  I  am  of  opin  jn  that  it  means  such  an 
indenture  as  was  before  required,  viz.,  one  containing  the  date  of  the  order  of 
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jnstices.  Tlie  fifth  section  then  enacts,  that  no  settlement  shall  be  gained  by 
any  child  who  shall  be  bound  by  the  officers  of  any  parish,  &c.,  by  reason  of 
such  apprenticeship,  unless  such  order  shall  be  made,  and  such  allowance  of 
sQch  indenture  shall  be  signed  as  thereinbefore  directed.  There  must,  there- 
fore, be  an  allowance,  not  of  such  indenture,  but  of  such  indenture  as  was 
thereinbefore  directed,  viz.,  of  one  referring  to  the  order  of  justices  by  the  date 
thereof.  I  doubt  whether  the  eleventh  section  applies  to  such  a  case  as  the 
present,  or  whetlier  it  applies  only  to  such  cases  where  the  binding  is  by  the 
parents,  and  not  by  the  overseers ;  but  I  am  clearly  of  opinion  that,  construing 
the  first  and  fifth  sections  together,  this  indenture  is  void,  and  that  no  settlement 
was  gained  in  the  parish  of  Bawbergh  by  the  service  under  it. 

Best,  J.     The  first  and  the  fifUi  sections  are  to  be  taken  together,  and  then 

there  can  be  no  doubt  that  a  settlement  was  not  gained  in  the  parish  of  Baw- 

•2<2A1  ^''¥^'  ^because  in  the  indenture  the  order  of  the  justices  was  not  re- 

-^  ferred  to  by  the  date.     Such  indenture  means  the  indenture  before 

spoken  of.  Order  of  sessions  quashed. 

The  KING  V.  MOSLEY,  Bart. 

By  tht  Manchester  and  Sallbrd  police  act,  33  G.  3,  e.  69,  rates  were  to  be  made  upon  "  the 
tenanta  or  occupiera  of  all  meaauagea,  houaea,  ware-bouaea,  ahopa,  cellara,  vaulta,  atablea, 
coach-houaea,  brew-houaea,  and  other  buildinga,  gardena  or  sarden  grounda,  and  other  tene- 
witniM  aHoate  within  the  towna  of  M.  and  S.  respectively :"  lidd^  that  the  owner  of  certain 
marketa  kept  in  the  atreeta  of  M.*  in  which  variooa  articlea  were  expoaed  to  aale,  by  peraona 
who  paid  him  for  that  privilege,  but  had  not  any  atalla  fixed  to  the  ground,  was  not  the  occu- 
pier  of  a  tenement  within  the  meaning  of  the  act;  and  therefore  was  not  liable  to  be  rated  in 
lespect  of  the  profile  of  auch  marketa. 

l[poN  an  appeal  against  a  rate  made  on  the  defendant  under  the  Manchester 
and  Salford  police  act,  32  G.  3,  c.  60,  in  respect  of  **  market  sites,  streets, 
lands,  and  tenements,  at  the  market-place,  Shude-hill,  Smithy-door,  and  at 
various  other  streets  in  Manchester,  and  the  tolls,  dues,  rates,  and  profits  in  re- 
spect thereof.*'  The  sessions  confirmed  the  rate,  subject  to  the  opinion  of  the 
Court  on  the  following  case.  **  The  assessment  and  rate  appealed  against  were 
duly  made  and  allowed  according  to  the  requisites  of  the  act.  The  markets 
for  which  the  rate  was  imposed  are  held  in  the  several  places  named,  which  are 
public  streets  in  Manchester,  and  the  public  have  a  right  to  pass  and  repass 
over  the  same,  subject  to  the  right  of  holding  the  said  markets  by  the  appel- 
lant. The  appellant  is  lord  of  the  manor  of  Manchester,  and  owner  of  the 
markets  there,  and  of  all  the  waste  lands  within  the  manor.  The  emoluments 
received  by  him  are  collected  by  and  paid  to  him,  from  the  persons  using  the 
said  markets  and  the  sites  thereof,  for  the  privilege  of  exposing  to  sale  there 
the  commodities  in  which  they  deal.  The  baskets,  sacks,  tubs,  and  stalls,  used 
*2271  ^^  ^"^^  persons  in  the  said  markets,  are  *provided  by  themselves,  and 
^  are  either  carried  by  them,  or  are  placed  upon  the  pavement  of  the  said 
markets,  but  are  not  fastened  to  the  ground. 

/.  WxUiams  and  Starkie^  in  support  of  the  order  of  sessions,  contended  that 
the  word  tenement^  as  used  in  the  act  in  question,  was  large  enough  to  embrace 
the  subject-matter  of  this  rate.  But  the  Court  said,  that  the  meaning  of  the 
word  tenement^  as  used  in  this  act,  had  been  under  their  consideration  on  a 
former  occasion  ;  and  that  they  were  satisfied  that  it  was  intended  to  be  applied 
to  those  things  only  which  were  ejiisdem  generis ^  with  those  particularly  enu- 
merated, and  was  not  intended  to  be  used  in  the  larger  sense  sometimes  given 
to  it ;  that  the  subject  of  the  present  rate,  not  being  of  the  same  nature  as  any 
of  the  descriptions  of  property  specified  in  the  act,  was  not  liable  to  be  rated ; 
and  that  the  order  of  sessions  confirming  the  rate  must  therefore  be  quashed. 

^  Order  of  sessions  quashed,  (a^ 
IMtltdale  and  Park  were  to  have  argued  against  the  rate. 

(a)  See  Rex  v.  Company  of  Mandietter  Water  Worko^  ante,  vol.  1.  p.  630. 
VOL.  IX.  14 
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elegit  issued  in  pursuance  of  the  judgment.  The  affidavits  in  support  of  the 
rule  stated,  that  by  an  indenture  of  the  Ist  of  May,  1818,  in  consideration  of 
11,000/.  paid  by  Morris  to  Jones,  the  latter  granted  to  the  former  an  annuity 
of  1429/.,  and  for  further  security  executed  a  warrant  of  attorney,  by  virtue  of 
which  judgment  was  afterwards  entered  up  in  Trinity  term,  58  G.  3 ;  and  that 
for  the  consideration  mentioned  in  the  indenture  as  the  consideration  for  grant- 
ing the  annuity,  Jones,  by  another  indenture  of  the  same  date,  assigned  to  Mor- 
ris three  policies  of  assurance  effected  upon  his,  Jones*  life,  to  the  amount  of 
the  11,000/.;  and  that  those  policies,  at  the  time  of  the  assignment,  were  of  the 
actual  value  of  1135/.,  and  would  have  been  purchased  at  that  price  by  the  dif- 
ferent companies  with  whom  the  same  had  been  effected  respectively.  The  an- 
nual premiums  upon  these  policies  amounted  to  659/.  If  new  policies  had  been 
effected  at  the  time  when  the  assignment  was  executed,  the  premiums  would, 
by  reason  of  the  advanced  period  of  Jones*  life,  have  amounted  to  744/.  It  was 
stated,  that  it  was  part  of  the  original  contract  between  the  ^parties,  tliat  cm^o 
the  policies  should  be  assigned  ;  and  that  it  was  pardy  in  consideration  ^ 
of  such  assignment  that  Morris  had  agreed  to  give  the  11,000/.:  and  that  no 
memorial  of  the  assignment  of  the  policies  was  enrolled  in  the  Court  of  Chan- 
cery. The  affidavits  in  answer  to  the  rule  stated,  that  in  1817  a  proposal  was 
made  to  Morris,  on  the  part  of  Jones,  to  advance  11,000/.  upon  an  annuity 
which  was  to  yield  7  per  cent  clear,  and  to  be  secured  upon  landed  estates  of 
which  Jones  was  tenant  for  life  ;  and  it  was  expressly  stated,  that  Jones'  life 
was  then  insured  for  11,000/.,  and  that  the  policies  would  be  assigned  to  the 
grantee  of  the  annuity,  to  be  reassigned  by  him  whenever  the  annuity  was  re- 
deemed. The  affidavits  further  stated,  that  in  the  negotiation  for  the  annuity, 
it  was  expressly  stipulated,  that  Morris  was  not  to  be  at  liberty  to  surrender  oz 
sell  the  policies,  but  that  in  the  event  of  the  annuity  being  redeemed,  they  were 
to  be  reassigned ;  that  they  were  of  no  pecuniary  value  to  him,  and  that  he 
would  have  refused  to  purchase  them  if  Jones  had  offered  them  for  absolute 
sale.  In  a  letter  written,  pending  the  negotiation  for  the  annuity,  by  the  solici- 
tor of  Jones,  and  which  accompanied  the  abstract  of  his  title  to  the  estate  upon 
which  the  annuity  was  to  be  secured,  it  was  stated,  that  11,000/.  was  to  be  ad- 
vanced for  an  annuity  of  7  per  cent.,  in  addition  to  the  premiums  of  insurance 
upon  Jones*  life,  upon  which  policies  to  that  amount  had  already  been  effected, 
and  would  be  assigned  to  the  party  making  the  advance ;  and  the  premiums 
upon  those  policies  were  stated  to  amount  to  659/.;  which  sum,  added  to  770/., 
the  amount  of  the  annuity  at  7  per  cent.,  made  together  1429/.  The  deed  by 
which  the  annuity  was  granted,  as  well  as  that  by  which  the  policies  were  as- 
signed, were  annexed  to  the  affidavits.  *It  appeared  by  the  former  that  rmooA 
the  annuity  was  granted  for  sixty  years,  if  Jones  should  so  long  live,  ^ 
and  charged  upon  certain  landed  estates  in  the  county  of  Monmouth,  of  which 
Jones  was  tenant  for  life ;  and  these  estates  were  by  the  deed  conveyed  to  trus- 
tees for  ninety-nine  years,  if  Jones  should  so  long  live,  upon  trust  for  better  se- 
curing the  annuity ;  and  the  annuity  was  to  be  redeemable  at  three  months*  no- 
tice, upon  payment  of  11,359/.,  and  all  arrears  and  costs.  By  the  deed  of  as- 
signment it  appeared,  that  two  of  the  policies  had  been  effected  in  April,  1813, 
and  the  other  in  June,  1813 ;  and  it  was  stipulated,  that  if  Jones  should  redeem 
the  annuity,  Morris  should  reassign  the  policies  to  him.  It  did  not  contain  any 
express  covenant  by  Jones  or  Morris  to  keep  up  the  insurance. 

The  Solicitor-General  (and  7\ndal  was  with  him)  now  showed  cause.  The 
policies  were  not  purchased  by  the  grantee  of  the  annuity.  They  were  assigned 
to  him  by  a  different  deed,  as  a  collateral  security  only  for  the  payment  of  the 
purchase-money,  in  the  event  of  the  death  of  the  grantor.  The  statute  53  G. 
3,  c.  141,  does  not  require  that  there  should  be  a  memorial  of  every  deed  by 
which  the  annuity  is  secured,  but  only  of  the  deed  by  which  it  is  granted.  Now 
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here  there  is  a  memorial  of  that  deed,  and  the  pecuniary  consideration  is  stated 
in  the  memorial,  and  that  is  sufficient. 

Scarlett  and  Evans^  contri.  The  11,000/.  was  not  the  true  con$*iderRtion 
for  the  grant  of  this  annuity,  because,  in  point  of  fact,  policies  of  the  then  ac- 
toal  value  of  1135/.,  were  assigned  to  the  grantee  of  the  annuity.  It  is  true, 
that  he  did  not  purchase  the  policies,  but  by  holding  them  he  was  enabled  to 
•2351  '"^"''®  *^^®  ^^^®  ^^  ^^®  grantor,  at  a  less  annual  premium  than  if  he  had 

^  eflfected  new  policies  on  his  life.  It  appears  by  the  affidavits  that  the 
grantee  saved  by  this  arrangement  an  annual  expense  of  85/.;  that  was  part  of 
his  purchase,  and  the  11,000/.  was  the  consideration  for  that  and  the  annuity. 
The  true  consideration,  therefore,  is  not  stated  in  the  memorial.  They  cited 
Bi/ne  V.  Fj/nian,  5  Ves.  604. 

Abbott,  C.  J.  I  am  of  opinion  that  all  has  been  done  in  this  case  which  is 
required  by  the  53  G.  3,  c.  141,  s.  3.  If  more  is  required  to  prevent  the  mis- 
chiefs contemplated  by  this  statute,  that  must  be  provided  for  by  a  new  act  of 
the  legislature.  The  statute,  in  one  view  of  it,  is  remedial,  and  in  another  pe- 
nal, for  it  makes  void  all  the  securities.  When  questions  on  the  former  annuity 
act  first  came  before  the  Court,  the  act  was  considered  to  be  wholly  remedial, 
bat  in  progress  of  time  the  Court  considered  it  both  penal  and  remedial.  At 
one  time  it  was  thought  that  every  trust  should  be  set  out  in  the  memorial ;  but 
that  is  not  necessary.  The  question  now  is,  what  does  the  53  6.  3,  c.  141,  s. 
2,  require.  It  enacts,  that  **  within  thirty  days  after  the  execution  of  any  deed, 
(Src,  whereby  an  annuity  may  be  granted,  a  memorial  shall  be  enrolled,  and  that 
the  memorial  shall,  among  other  thin^,  contain  the  pecuniary  consideration  or 
considerations  for  granting  the  annuity  in  the  form  or  to  the  effect  following." 
Then  follows  a  general  form  of  the  memorial,  and  one  of  the  columns  is  headed, 
"  Consideration,  and  how  paid  ;"  and  under  it  are  the  words  "  100/.  in  money, 
80  much  in  notes  or  bills  of  exchange."  It  appears,  therefore,  both  from  the 
*23fil   ^^''^^  *^^  ^^®  enacting  clause,  and  from  the  general  form  of  memorial 

-^  given,  that  the  pecuniary  consideration  is  the  only  consideration  contem- 
plated by  the  legislature  :  and  in  this  case  the  pecuniary  consideration  mentioned 
in  the  deed  is  stated  in  the  memorial.  But  it  is  said  that  the  consideration  for 
granting  this  annuity  is  not  truly  set  out  in  the  memorial,  inasmuch  as  the  sura 
of  11,000/.  was  paid,  partly  for  the  purchase  of  the  annuity,  and  partly  for  the 
assignment  of  the  policies,  which  had  been  effiscted  some  years  before ;  and  it 
is  urged,  that  the  grantee  by  such  assignment,  actually  derived  a  present  pecu- 
niary benefit,  because  he  was  thereby  enabled  to  insure  the  life  of  the  grantor 
at  a  less  annual  premium  than  he  otherwise  could  have  done.  Now,  when  an 
annuity  is  granted  for  the  life  of  the  grantor,  it  is  almost  the  invariable  practice 
for  the  grantee  to  insure  the  life  of  the  grantor ;  and  in  calculating  the  amount 
of  the  annuity  or  the  consideration  to  be  paid,  regard  is  always  had  to  the  terms 
on  which  that  life  can  be  insured.  The  amount  of  the  premium  depends  upon 
the  age  of  the  grantor,  and  the  state  of  his  bodily  health  ;  yet  neither  of  those 
cireamstances  are  ever  mentioned  in  the  memorial.  And  in  this  case,  the  pur- 
chaser must  be  supposed  to  have  paid  something  more  for  the  annuity  of  1429/., 
or  to  have  received  a  smaller  annual  payment  for  that  consideration  paid,  in 
consequence  of  his  having  the  policies  assigned  to  him,  and  being  thereby  en- 
ibled  to  insure  at  a  less  premium  than  he  otherwise  could  have  done.  It  ap- 
pears by  the  affidavits,  that  the  policies  were  assigned,  not  as  something  of 
present  pecuniary  value,  but  merely  to  enable  the  grantee  to  insure  the  life  of 
the  grantor  at  a  less  annual  expense  than  he  could  have  done  upon  a  fresh 
«2371  policy.     There  was  no  ^purchase  of  the  policies :  the  assignment  was 

-^  only  for  the  security  of  the  purchase-money,  in  the  event  of  the  death 
of  the  grantor.  I  think  that  we  should  introduce  too  much  subtlety  into  the 
eonstmction  of  this  act,  if  we  were  to  hold  that  this  assignment  ought  to  be 
stated  in  the  memorial.     We  might  next  be  called  upon  to  set  aside  securities 
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for  an  anmiity«  upon  ^e  ground,  that  th€  consideration  was  calcniated  with  re- 
ference to  a  representation  of  the  bodily  health  of  the  party  for  whose  life  the 
annuity  was  granted,  whi<*h  representation  afterwards  turning  oat  to  be  unfound- 
ed, the  grantee  was  enabled  to  insure  the  life  at  a  much  less  annual  premium 
than  that  which  the  parties  calculated  as  the  amount  of  the  premium  at  the  time 
when  the  consideration  was  paid.  I  think  thin  objection  ought  not  to  prevail. 
This  rule  must,  therefore,  be  discharged. 

Baylet,  J.  I  think  that  the  annuity  act  does  not  apply  to  the  deed  by 
which  the  policies  were  assigned  to  the  purchaser  of  the  annuity.  Looking  to 
the  substance  of  the  transaction,  the  object  of  one  party  was  to  grant,  and  of 
the  other  to  purchase  an  annuity.  The  money  to  be  paid  for  the  purchase  of 
such  annuity  was  11,000/.  That  sum  came  out  of  the  hands  of  the  grantee, 
and  he  was  to  receive  7  per  cent,  per  annum  besides  what  would  be  sufficient 
to  cover  the  annual  expense  of  insuring  the  life  of  the  grantor.  The  annual 
payment  to  be  made  by  the  grantor  was,  with  reference  to  that  expense,  fixed 
at  1429/.  Now,  if  the  sum  of  11,000/.  can  properly  be  considered  as  the  con- 
sideration for  the  purchase  of  the  annuity,  the  consideration  is  properly  set  out 
in  the  memorial.  The  ^argument  is,  that  the  11,000/.  was  paid  for  the  r«AOQ 
purchase  of  the  annuity,  and  of  something  else ;  and  it  is  suggested,  that  ^ 
in  consideration  of  the  grantor*s  having  asFigned  the  policies  to  the  grantee,  the 
latter  was  enabled  to  effect  the  insurances  at  a  less  premium  than  he  otherwise 
could  have  done;  and,  therefore,  that  the  11,000/.  was  in  fact  paid  for  an  an- 
nuity of  1429/.  per  annum,  and  the  present  pecuniary  value  of  the  policies  as- 
signed, or  at  least  of  that  benefit  which  the  grantee  derived  by  paying  a  lens 
premium  than  he  otherwise  would  have  done.  But  I  think  that  that  is  not  the 
true  statement  of  the  contract.  The  object  of  the  grantee  was,  the  purchase  of 
an  annuity,  and  nothing  else.  The  result  would  have  been  the  same  to  the 
parties,  whether  new  policies  were  effected,  or  the  old  ones  were  assigned ;  for 
if  the  premium  of  insurance  had  been  higher,  the  annual  payments  would  have 
been  so  much  the  greater.  The  parties  were  stipulating,  not  for  the  purchase  of 
the  policies,  but  of  an  annuity,  and  the  consideration  to  be  paid  for  that  annuity 
was  fixed  in  the  first  instance.  The  policies  were  only  a  collateral  security  for 
the  payment  of  the  purchase-money  in  the  event  of  the  death  of  the  grantor. 
For  these  reasons,  I  am  of  opinion  Uiat  the  consideration  was  properly  stated  in 
the  memorial,  and,  consequently,  that  this  rule  must  be  discharged. 

HoLROTD,  J.  I  am  of  the  same  opinion.  We  are  now  called  upon  to  carry 
into  execution  this  act  of  parliament  penally,  by  setting  aside  the  warrant  of 
attorney.  Now  the  act  itself  requires,  not  that  all  the  deeds,  or  even  the  effect 
of  all  the  deeds  connected  with  the  transaction,  should  be  memorialized,  but 
only  that  the  deeds  granting  the  annuity,  and  the  particular  things  *there  (-9090 
pointed  out  with  respect  thereto,  should  be  stated  in  the  memorial.  It  ^ 
is  sufficient  if  all  these  things  have  been  mentioned  in  the  memorial ;  and  al- 
though in  the  course  of  the  transaction  some  further  act  may  have  been  done, 
for  the  more  easily  enabling  the  purchaser  of  the  annuity  to  secure  to  himself 
the  repayment  of  his  purchase-money,  in  case  of  the  failure  of  the  annuity  by 
the  death  of  the  grantor  before  its  redemption,  that  act  is  not  required,  I  think, 
to  be  noticed  in  the  memorial.  Now  here,  the  memorial  does  contain  the 
date  of  the  deeds  whereby  the  annuity  was  granted,  the  names  of  all  the  parties 
and  witnesses,  and  the  person  for  whose  life  it  is  granted,  and  the  person  by 
whom  it  is  to  be  beneficially  received,  and  the  pecuniary  consideration  for  grant- 
ing the  same,  and  the  annual  sum  to  be  paid.  It  is  said,  however,  that  the  sum 
of  11,000/.  was  not  the  consideration  paid  for  the  annuity,  but  that  it  was  paid 
as  a  joint  consideration  for  the  purchase  of  the  annuity,  and  of  some  interest  in 
the  policies.  But  upon  the  facts  disclosed  in  this  case  I  think  that  tlic  1 1 ,000/. 
is  to  be  considered  as  the  consideration  paid  for  the  purchase  of  the  annuity 
only,  and  that  the  assignment  of  the  policies  was  only  a  further  act  done  for 
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better  eimbling  the  grantee  to  secure  the  reimbursement  of  the  purchase-money, 
in  case  of  the  loss  of  his  annuity.  It  appears  from  the  affidaviui,  that  the  bar- 
gain between  the  parties  was,  that  Morris  shottid  advance  11,000/.  to  Jones, 
and  that  the  latter  should  grant  in  return  an  annuity,  which  was  to  yield  to  the 
former  7  per  cent,  clear,  to  be  secured  npoA  landed  estates,  of  which  Jones  was 
tenant  for  life ;  and  for  the  purpose  of  securing  the  reimbursement  of  the  pur- 
chase-money, in  the  event  of  the  death  of  Jones  before  redemption,  by  which 
the  annuity  would  case,  it  was  proposed  by  Jones  to  assign  to  Morris  policies 
*240l  *^^^^^y  effected  on  his  life.     The  mode  of  calculating  the  amount  of 

^  the  annuity  payments  at  1420/.  was,  by  adding  659/.,  the  annual  pre- 
mium payable  upon  the  policies, to 770/.,  7  percent,  upon  the  purchase-money. 
The  object  of  the  grantor  of  the  annuity  was,  to  borrow  the  sum  of  11,000/.  at 
the  smallest  annual  expense  to  himself;  and  for  his  convenience,  the  old  poli- 
cies were  agreed  to  be  assigned,  instead  of  new  policies  being  effected.  The 
object  of  the  grantee  was  to  purchase  an  annuity  of  770/.  clear,  and  nothing 
else.  The  amount  of  the  expense  of  insuring  the  life  of  the  grantor  was  wholly 
immaterial  to  the  grantee,  for  he  was,  at  all  events,  to  receive  a  clear  annuity 
of  770/.  per  annum.  If  new  policies  had  been  to  be  effected  at  an  advanced 
premium,  the  annual  payments  of  insurance,  and  consequently  the  aggregate 
annuity  of  1429/.,  would  have  been  proportionably  increased ;  but  the  con- 
sideration to  be  paid  for  the  annuity  was  fix«d  in  the  first  instance.  The 
annual  payments  were  not  fixed  in  the  first  instance,  except  that  their  amount 
was  to  be  according  to  what  was  the  amount  of  the  annual  expense  of  insuring 
Jones*  life ;  and  the  existence  of  certain  policies  which  enabled  the  grantee  to 
insure  the  grantor's  life  at  an  annual  expense  of  659/.  was  the  reason  for  fixing 
1429/.  as  the  sum  to  be  paid  by  way  of  annuity.  It  is  clear,  therefore,  that  the 
grantee  could  have  no  motive  to  purchase  any  interest  in  the  policies  assigned. 
They  were  assigned  solely  for  the  benefit  of  the  grantor,  to  relieve  him  from  a 
greater  annual  expense  than  he  would  have  subject  to  by  increasing  the  whole 
amount  of  the  aggregate  annuity,  in  case  those  policies  had  not  been  assigned, 
and  the  grantee  had  had  to  make  fresh  insurances  in  lieu  of  having  them  for  his 
M^|-i  security  in  the  event  of  the  grantor's  death  before  the  annuity  was  *re- 

^  deemed.  If  the  deed  of  grant  had  stated  that  770/.  was  the  annuity 
granted  for  a  consideration  of  11,000/.  (which  is  the  substance  of  the  transac- 
tion,) and  by  a  different  deed  the  grantor  had  covenanted,  that  he  would  for 
further  securing  the  grantee  against  loss  by  the  ceasing  of  the  annuity  granted 
by  reason  of  the  grantor's  death,  pay  to  the  insurers  659/.  annually,  the  amount 
of  premiums  upon  policies  already  effected  upon  his  life,  or  that  he  would  pay 
that  sum  to  the  grantee  in  order  to  enable  him  to  keep  up  the  insurances ;  it 
would  have  been  sufficient,  I  think,  to  state  in  the  memorial,  that  the  11,000/. 
was  the  consideration  paid  for  the  annuity  of  the  770/.,  and  the  latter  deed  need 
not,  I  think,  have  been  noticed.  The  parties,  however,  by  reserving  annual 
payments  sufficient  in  amount  to  enable  the  grantee  to  pay  the  premiums,  have 
done  substantially  the  same  thing,  although  it  is  not  explained  upon  the  face  of 
the  deed  of  grant  in  what  manner  that  portion  of  the  annual  payments  beyond 
the  sum  of  770/.  is  to  be  applied.  That  does  sufficiently  appear  from  the  affi- 
davits before  us.  But  inasmuch  as  the  act  of  parliament  requires  that  the 
annual  sums  to  be  paid  by  the  grantor  to  the  grantee  should  be  stated  in  the 
memorial,  and  as  1429/.  was  the  annual  payment  reserved  by  the  deed  of  grant, 
it  became  necessary  so  to  state  it  in  the  memorial.  I  think,  however,  that  the 
II9OOO/.  was  properly  stated  in  the  memorial  as  the  consideration  actually  paid 
for  the  annuity  granted.  That  was  the  only  pecuniary  consideration  paid,  and 
•t  was  paid  in  one  entire  sum.  It  is  impossible  to  say  that  any  specific  part  of 
it  wa<  paid  for  the  policies  assigned.  It  was  paid  for  an  annuity  of  the  amount 
reserved  by  the  deed,  it  being  also  agreed  between  the  parties  that  the  grantee 
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should  apply  part  of  •that  annuity  towards  defraying  the  expense  of  r-MAo 
keeping  up  policies  of  insurance,  which,  in  one  event,  were  to  be  a  se-  ^ 
curity  for  the  repayment  of  the  consideration  money,  and  in  another  were  to 
enure  to  the  benefit  of  the  grantor.  The  assignment  of  the  policies  was  ancil- 
lary to  the  grant  of  the  annuity,  and  was  merely  an  act  done  for  further  secur- 
ing the  grantee  against  the  loss  of  the  purchase-money  of  his  annuity. 

Rule  discharged. 

.Vhere  a  warrant  of  attorney  contained  a  stipulation  that  execution  might  issue  upon  the  judg* 
ment,  after  a  year  and  day,  without  reviver  by  scire  focias,  held  that  tho  parties  might  law- 
fully make  such  a  bargain,  and  that  the  execution  was  good.  An  application  was  made  to  8et 
aside  ihe  inquisition  taken  on  an  elegit,  because  it  appeared  that  all  the  defendant's  lands  were 
extended.  Held  that  the  inquisition  was  altogether  void,  and  that  the  application  to  set  it 
aside  being  un necessary ,  the  rule  for  that  purpose  must  bo  discharged. 

In  Michaelmas  term,  /.  Evans  moved  to  set  aside  two  writs  of  elegit  and 
the  inquisitions  taken  thereon,  which  had  been  issued  on  a  judgment  entered 
up  upon  a  warrant  of  attorney,  given  to  secure  the  above-mentioned  annuity. 
FirsC  on  the  ground  that  the  judgment  was  above  a  year  and  a  day  old,  and 
had  not  been  revived  by  scire  facias  before  the  execution  issued.  The  warrant 
of  attorney  contained  a  stipulation  that  no  objection  should  be  taken  on  that 
ground ;  but  as  at  common  law,  the  party,  after  a  year  and  a  day,  was  put  to 
his  action  on  the  judgment,  and  it  is  only  by  stat.  Westm.  2,  13  Ed.  1,  st.  1, 
c.  45,  that  he  is  enabled  to  have  execution  upon  it,  by  suing  out  a  scire  facias, 
the  consent  of  the  defendant  cannot  render  compliance  with  that  form  unneces- 
sary. This  is  analogous  to  the  case  of  a  warrant  of  attorney  given  by  a  party 
in  custody.  A  rule  of  court  requires  that  an  attorney  should  be  present  on  be- 
half of  the  defendant,  and  his  consent  does  not  obviate  the  necessity  of  his 
presence.  Secondly,  both  the  inquisitions  included  copyhold  lands,  which  can- 
not be  extended.  Thirdly,  under  the  second  elegit,  the  whole  of  the  defend- 
ant's property  left  after  the  first  elegit,  was  extended. 

*^Per  Curiam,     If  a  party  chooses  to  bargain  that  execntion  shall  r»«4^^ 
issue  on  an  old  judgment  without  reviver,  we  cannot  say  that  such  a  *- 
bargain  is  so  unlawful  as  to  justify  us  in  setting  aside  the  elegit.     The  case  of 
a  warrant  of  attorney  given  by  a  prisoner  is  different,  because  there  the  party 
is  acting  under  duress. 

Upon  the  other  objections  a  rule  nisi  was  granted  to  set  aside  the  first  inqui- 
sition as  to  the  copyhold  lands ;  and  the  second  altogether ;  against  which 

Tindal  showed  cause,  upon  affidavits,  which  denied  that  any  copyhold  lands 
were  extended.  As  to  the  other  ground,  the  return  to  the  second  elegit  was 
altogether  void ;  it  was  a  mere  nullity ;  and  the  defendant  need  not  have  ap- 
plied to  this  Court  to  set  it  aside.  Fenny  dem.  Masters  v.  Durante  I  B.  d& 
A.  40. 

Brougham  and  Evans,  contri,  contended  that  the  latter  was  a  ground  for 
the  summary  interference  of  the  Court;  for  that  notice  had  been  given  to  the 
tenants  to  pay  over  their  rents  to  the  plaintiff,  and  although  that  might  be  ille- 
gal, and  the  defendant  might  recover  those  rents,  still  he  would  be  much  pre- 
judiced. 

Per  Curiam.    The  rule  must  be  discharged.    It  being  doubtful  whether  copy 
holds  have  or  have  not  been  extended,  the  Court  %vill  not  decide  that  upon  affi- 
davits.    As  to  the  other  point  the  case  cited  shows  that  the  second  inquisition 
is  void  in  itself,  and  that  the  interference  of  this  Court  is  perfectly  unne- 
cessary. 

Rule  discharged. 
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The  Court  oft  Adminlty  hare,  in  a'cauM  of  possesnon,  jurisdiction  to  take  a  yesael  from  a  men 
wioo^-doer  and  to  deliver  it  to  the  rishtful  owner ;  and  therefore,  where  it  appeared  upon  a 
role  nisi  for  a  prohibition  to  restrain  the  Admiralty  Court  from  proceeding  in  a  cause  of  poe- 
sefl8ioa,that  the  proctor  for  the  defendants  had  merely  asserted,  tnem  to  be  owners  generally, 
and  the  other  party  had  put  in  allegation,  by  which  it  appeared  that  he  was  the  registered 
owner,  and  that  the  Tessei  had  wronfffolly  come  into  the  possession  of  the  defendants  and  the 
latter  had  not  pleaded  any  title,  the  Court  discharged  the  mle  for  a  prohibition. 

Etahs,  in  Eaeter  term,  had  obtained  a  rule  nm  for  a  prohibition  to  reetrain 
the  Court  of  Admiralty  from  proceeding  in  this  cause.     It  appeared  by  the  affi- 
davits, that,  in  October*  1821,  the  ship  Partridge,  then  being  at  Bombay,  was 
sold  by  public  auction,  by  order  of  Beetham  the  captain,  to  a  native  merchant 
there.     Beetham  deposited  the  certificate  of  the  registry  with  the  collector  of 
the  customs  at  Bombay,  and  caused  the  same  to  be  cancelled.     Baxter  and  Os- 
bom  purchased  the  ship  of  the  native  merchant  and  repaired  her.     She  arrived 
in  London  in  July,  1822,  and  Blanshard  claimed  her,  and  instituted  a  suit  in 
the  Court  of  Admiralty,  for  the  purpose  of  recovering  possession  of  the  ship, 
in  a  cause  of  possession,  and  by  virtue  of  a  warrant,  issued  by  the  authority 
of  the  Instance  Court,  the  ship  was  arrested.     A  copy  of  the  proceedings  in 
the  Admiralty  Court  were  annexed  to  the  affidavit ;  and  it  appeared  by  them, 
that  the  proctor  of  Baxter  and  Osborn  asserted  them  to  be  the  owners  of  the 
ship,  in  the  presence  of  Blanshard's  proctor,  who  alleged,  that  in  1820,  Blan- 
shard, being  the  sole  registered  owner  of  the  ship,  and  having  an  intention  of 
fitting  her  out  on  a  voyage  to  Madras  and  Calcutta,  appointed  one  Beetham  to 
the  command,  and  directed  him  to  proceed  to  Madras  and  Calcutta,  and  to  place 
himself  and  the  ship  and  cargo  there  under  the  care  of  certain  persons  named, 
and  to  receive  on  board  a  cargo  from  the  consignees,  and  to  return  to  London  ; 
Mjo  that  the  *ship,  being  then  worth  10,000/.,  did  proceed  to  Madras  and 
J  Bengal,  with  a  certi^cate  of  British  registry,  granted  by  the  commis- 
sioners of  customs  to  Blanshard,  as  sole  owner ;  and  having  discharged  her  car- 
go, Beetham  took  in  a  return  cargo,  and  while  on  her  homeward  voyage,  the 
ship,  in  January,  1821,  struck  on  a  shoal,  and  received  some  damage,  and  in 
consequence  put  into  Slombay  on  the  10th  January.     On  the  Idth  February 
she  was  put  into  a  dry  dock  for  tlie  purpose  of  being  repaired ;  surveys  were 
held,  and  the  surveyors  reported,  that  the  vessel,  when  repaired,  would  be  in  a 
fit  stale  to  proceed  to  Europe,  and  that  she  was  in  every  way  sound  and  sea* 
worthy,  and  worthy  to  be  repaired.     Beetham,  notwithstanding,  countermanded 
the  orders  for  the  repairs,  and,  without  any  authority  from  Blanshard  or  his 
agent,  requested  Baxter  and  Osborn,  then  merchants  at  Bombay,  to  make  sale 
of  the  ship,  and  in  consequence  she  was  sold  by  public  auction  on  the  5th 
March  for  2050/.,  to  a  native  merchant  there.    Within  two  days  after  such  sale, 
Baxter  and  Osborn  declared  themselves  to  be  the  purchasers,  and  Beetham  exe- 
CQted  to  them  a  bill  of  sale ;  it  was  further  alleged  by  Blanshard*s  proctor,  that 
when  the  ship  was  put  up  to  sale,  Baxter  knew  that  Beetham  had  no  authority 
to  sell,  and  that  the  sale  was  illegal  and  unnecessary,  and  that  within  nine  days 
after  the  sale,  the  ship  having  undergone  the  necessary  repairs,  was,  by  Baxter, 
advertised  for  a  voyage  to  England,  but  was  in  fact  sent  on  a  voyage  to  China 
and  afterwards  to  England,  where  she  arrived  on  the  24th  July,  1822.     The 
ueeessary  repairs  might  have  been  done  for  1000/.,  and  the  money  for  that  pur- 
pose might  have  been  raised  at  Bombay  by  hypothecation  and  on  bottomry. 
•j^A-i  Blanshard's  proctor  then  prayed  the  judge  *to  dismiss  the  bail  given  in 
-'  the  cause,  and  to  condemn  the  other  party  in  expenses. 
VOL.  IX.  15  x8 
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Scarlett  and  F,  Pollock  showed  cause.  It  appears  from  the  affidavits  and 
proceedings  in  the  Admiralty  Court,  that  Blanshard  being  the  sole  registered 
owner  of  the  vessel,  Baxter  and  Osbom  have  wrongfully  got  possession  of  it ; 
the  latter  do  not  appear  to  claim  any  title  to  the  ship,  non  constat  therefore,  that 
the  Court  of  Admiralty  will  be  called  upon  to  adjudicate  upon  such  title.  There 
is  no  ground,  therefore,  for  a  prohibition,  because  it  is  quite  clear  that  the  Court 
of  Admiralty  have  jurisdiction  to  take  a  vessel  out  of  the  possession  of  a  mere 
wrong-doer  and  deliver  it  to  the  rightful  owner. 

Euans,  contri.  The  Court  of  Admiralty  have  no  jurisdiction  in  this  case, 
because  the  contract  for  the  sale  of  the  ship  was  made  upon  the  land,  and  not 
upon  the  high  sea.  Bridgeman's  case^  Hob.  ll,  is  precisely  in  point.  In  the 
Spanish  Ambassador' s  case,  Hob.  78,  **  it  was  resolved  by  the  whole  Court 
that  the  Admiralty  can  hold  no  plea  of  any  contract  but  such  as  arises  upon  the 
sea,  although  it  arise  upon  any  continent,  port,  or  haven,  out  of  the  king's  do- 
minions, for  the  jurisdiction  is  limited  by  the  statutes  to  the  sea  only.  And  if 
the  cause  arise  at  land,  or  in  a  port,  (for  no  port  is  part  of  the  sea  but  of  the 
continent,)  then  he  cannot  sue  in  the  Admiralty  Court,  but  must  sue  in  the 
courts  of  common  law."  Palmer  v.  Pope,  Hob.  79,  and  Don  Alonso  ▼.  Cor^ 
nero.  Hob.  212,  are  also  authorities  for  this  point.  So  where  a  French  ship, 
Marsh.  110,  was  *taken  by  a  Spanish  privateer,  and  before  it  could  reach  r^oAj 
any  Spanish  port^  was  driven  by  the  winds  into  Weymouth,  and  sold  ^ 
there.  The  French  owner  sued  the  vendee  in  the  Admiralty  Court,  on  the 
ground  that  the  captors  were  pirates.  A  prohibition  was  prayed,  and  Foster, 
J,  and  Banks,  C.  J.,  were  of  opinion  that  there  ought  to  be  a  prohibition,  be- 
cause the  sale  had  been  on  the  land.  The  case  of  the  Barbara,  4  Rob.  1 ;  Fe/- 
thasen  v.  Ormesly,  3  T.  R.  313 ;  Sands  v.  Child,  4  Mod.  176 ;  Sir  T.  Raym. 
489,  are  authorities  for  the  same  position.  [Baylet,  J.  It  does  not  appear 
by  the  proceedings  in  the  Court  of  Admiralty,  that  Baxter  has  ever  put  in  issue 
the  right  to  the  property  of  the  vessel.  If  he  had  pleaded  that  the  ship  was 
his,  and  not  Blanshard's,  your  argument  might  apply.  But  as  far  as  the  pro- 
ceedings go,  Baxter  appears  to  be  wrongfully  in  possession  of  a  ship  belonging 
to  Blanshard,  and  the  latter  may  have  instituted  a  suit  against  Baxter,  for  the 
express  purpose  of  preventing  him  from  carrying  the  vessel  out  of  the  king- 
dom.] In  Powell  V.  Robinson,  Bunb.  9,  the  admiralty  had  granted  a  warrant  to 
Beize  a  ship,  and  before  any  libel  was  exhibited,  a  prohibition  was  moved  for, 
and  it  was  objected  that  it  ought  not  to  go,  because  it  did  not  appear  that  the 
admiralty  had  no  jurisdiction,  but  the  prohibition  was  granted.  Roberts  y.Cadd, 
Bunb.  247. 

Abbott,  C.  J.  As  far  as  the  affidavits  inform  us  of  the  proceedings  in  the 
Court  of  Admiralty,  it  appears  that  a  suit  had  been  instituted  there  by  Blan- 
Bhard,  and  that  the  ship  had  been  seized  by  virtue  of  a  warrant  issued  in  that 
cause.  Baxter  and  Osbom,  *by  their  proctor,  then  claimed  the  vessel  r«o4fi 
as  owners ;  and  the  proctor  of  Blanshard  being  present,  then  states  facts,  ^ 
from  which  it  appears  that  Baxter  and  Osborn  were  wrongfully  in  possession 
of  a  vessel  of  which  Blanshard  was  the  registered  owner,  and  the  proceedings 
conclude  by  Blanshard's  proctor  praying  the  judge  to  dismiss  the  bail,  and  to 
condemn  Baxter  and  Osborn  in  costs.  In  this  stage  of  the  proceedings,  the 
proctor  of  Baxter  and  Osbom  not  having  pleaded  their  title  to  the  ship,  this 
rule  was  obtained  for  a  prohibition.  We  cannot  say  what  judgment  the  Court 
of  Admiralty  would  have  pronounced  upon  the  facts  alleged ;  and  we  are  not  to 
assume  that  that  court  would  have  proceeded  with  the  cause  if  the  proctor  of 
Baxter  and  Osborn  had  exhibited  articles,  and  had  pleaded  their  title ;  and  if  we 
made  the  rule  absolute  for  a  prohibition  in  this  case,  it  must  be  upon  the  ground, 
that  the  Court  of  Admiralty  have  no  jurisdiction,  in  a  mere  cause  of  possession, 
to  take  a  ship  out  of  the  power  of  a  wrong-doer  and  give  it  to  the  right  owner. 
Such  a  jurisdiction,  however,  has  been  exercised  by  that  court  for  a  very  long 
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period  of  time.  It  has  been  the  constant  practice  in  disputes  between  part- 
owners  as  to  the  employment  of  the  vessel,  where  the  majority  in  value  of  the 
share-holders  are  desirous  to  send  the  vessel  on  a  voyage  to  which  the  minority 
will  not  consent,  for  the  Court  of  Admiralty  to  arrest  the  ship  at  the  instance 
of  the  latter,  and  to  take  from  the  majority  a  stipulation  in  a  sum  equal  to  the 
value  of  the  shares  of  those  who  disapprove  of  the  adventure,  either  to  bring 
back  and  restore  to  them  the  ship,  or  to  pay  them  the  value  of  their  shares. 
•2491  Although  the  jurisdiction  of  the  Admiralty  in  such  cases  was  once  *doubt- 
^  ed,  there  are  several  authorities  (a)  recognising  it;  and  it  may  now  be 
taken  to  be  settled,  that  in  disputes  between  part-owners  as  to  the  employment 
of  a  ship,  the  Court  of  Admiralty  may  arrest  and  detain  the  ship,  until  security 
be  given  to  the  amount  of  the  value  of  the  shares  of  those  part-owners  who 
dissent  from  the  particular  employment.  Now  as  part-owners  of  a  vessel  have 
a  distinct,  although  undivided,  interest  in  the  whole  vessel,  they  cannot  be  con- 
sidered as  absolute  wrong-doers  by  the  act  of  using  a  vessel  of  which  they  are 
proprietors.  If,  therefore,  the  Court  of  Admiralty  have  jurisdiction  to  detain 
the  vessel  at  the  instance  of  one  part-owner,  until  the  others  give  security  to  the 
exteot  of  their  shares,  a  fortiori,  it  must  have  such  a  jurisdiction  to  detain  the 
vessel  in  a  suit  instituted  by  the  real  owner  against  a  mere  wrong-doer;  and  1 
must  observe,  that  this  proceeding,  by  which  the  thing  itself  is  laken  out  of  the 
possession  of  a  wrong-doer,  and  put  into  that  of  the  right  owner,  is  a  most  useful 
part  of  the  jurisprudence  of  the  country.  Unless  it  were  allowed,  a  ship-owner 
might,  in  many  cases,  sustain  a  serious  injury  and  be  witliout  any  remedy ;  for 
if  he  could  only  sue  the  wrong-doer,  the  latter  might  be  unable  to  pay  the  value 
of  the  ship,  and  might,  pending  the  suit,  send  it  out  of  the  country.  Inasmuch 
then  as  it  does  not  appear  by  the  proceeding,  that  the  Court  of  Admiralty  are 
about  to  determine  any  question  over  which  they  have  not  jurisdiction,  I  am  ol 
opinion  that  this  rule  must  be  discharged. 

Rule  discharged. 

U)  See  the  cases  collected  in  Abbott  on  Shipping,  part  1,  chap.  3»  i.  4,  5,  and  p.  91,  4th  ed. 
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BUTLER  V.  CAPEL. 


h  the  memorial  of  an  annuity,  enrolled  pursuant  to  the  53  O.  3,  c.  141,  an  instrument  was 
dMcribed  aa  an  assignment  of  certain  leasehold  premises.  The  instrument  was,  in  fact,  an 
under-lease :  HM,  that  the  deacription  given  was  a  sufHcient  compliance  with  the  statute. 

Dbbt  on  bond.  Defendant  craved  oyer  of  the  bond  and  condition,  which 
(after  reciting  that  one  J.  W.  had  agreed  to  sell  an  annuity  to  plaintiff,  and  to 
secure  it  by  a  demise  and  assignment ;  and  in  pursuance  thereof  did,  by  inden- 
tnre,  corenant  to  pay  the  plaintiff  an  annuity  of  150/.  per  annum,  which  inden- 
ture contained  a  demise  of  certain  leasehold  premises  therein  described,)  was  for 
the  due  payment  of  the  said  annuity ;  and  pleaded,  first,  non  est  factum ;  secondly, 
DO  memorial  of  the  said  indenture  enrolled  within  thirty  days  after  the  execution 
of  it,  as  required  by  the  53  G.  3,  c.  141 ;  thirdly,  that  no  memorial  of  the  said 
*2S2l  ^i^^i^^^  correcdy  describing  the  nature  of  it,  and  the  property  thereby  *in- 
-'  tended  to  be  charged  for  securing  the  payment  of  the  annuity,  was  enrolled 
u  required  by  the  said  act.  Replication  to  second  and  third  pleas,  that  such  me- 
morial was  duly  enrolled,  and  assignment  of  breach,  non-payment  of  225/.  for 
one  year  and  a  half  of  the  said  annuity.  At  the  trial  before  Abbott,  C.  J.,  at 
the  London  sittings  before  this  term,  upon  the  production  of  the  indenture  men- 
tioned in  the  condition  of  the  bond,  it  appeared  that  J.  W.,  the  grantor  of  the 
tnnuity,  was  entided  to  certain  lands,  houses,  and  premises,  for  the  residue  of 
a  term  of  1000  years ;  and  for  securing  tlie  annuity,  did  grant,  bargain,  sell,  and 
demise  the  said  premises  to  certain  persons  therein  mentioned  as  trustees,  for 
and  during  all  the  rest,  residue,  and  remainder  then  to  come  and  unexpired  of 
and  in  the  said  term  of  1000  years  therein,  except  the  last  ten  days  of  the  said 
tenn,  yielding  and  paying  a  peppercorn  rent.  The  memorial  described  this 
deed  as  *«  a  grant  of  an  annuity  of  150/.,  and  an  assignment  of  certain  heredita- 
ments and  premises  for  securing  the  same."  For  the  defendant,  it  was  eon- 
tended  that  this  was  a  misdescription  of  the  deed,  and  did  not  satisfy  the  requi- 
•ites  of  the  53  O.  3,  c.  141.  That  the  annuity  was  therefore  void,  and  conse- 
qnently  no  action  could  be  maintained  upon  the  bond.  The  lord  chief  justice 
ovemled  the  objection,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit 
The  plaintiff  having  obtained  a  verdict. 

The  Solicitor'General  now  moved  accordingly,  and  contended  that  an  assign- 
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ment  differed  very  materially  from  an  under-lease.  A  party  taking  an  assignment 
is  liable  to  the  whole  rent  reserf  ed  and  all  the  original  covenants,  but  an  under- 
lessee  is  only  liable  to  the  *covenants  in  his  under-lease ;  and  in  this  very  r«o5o 
instance,  instead  of  the  original  rents,  a  nominal  rent  only  was  reserved  by  ^ 
the  under-lease.  This  court  has  required  a  very  strict  compliance  with  ^e  direc- 
tions given  in  the  schedule  to  the  53  G.  3,  c.  141.  Smith  v.  Pritchard^  5  B. 
&  A.  717.  The  indenture  is  in  effect  an  under-lease,  and  the  memorial  impro- 
perly describes  it  as  an  assignment.  The  plaintiff*  has  therefore  failed  to  comply 
with  the  terms  imposed  by  the  legislature,  and  a  nonsuit  must  be  entered. 

Per  Curiam.  If  the  pbintiff*  had  in  pleading  alleged  that  there  was  an  as- 
signment of  certain  premises,  he  would  not  have  proved  his  allegation  by  the 
production  of  the  instrument  in  question.  For,  in  strict  legal  phraseology,  an 
instrument  does  not  operate  as  an  assignment  unless  the  grantor  parts  with  the 
whole  of  his  interest,  but  in  common  parlance  it  is  otherwise.  Now  the  sche- 
dule of  the  53  G.  3,  c.  141,  requires,  that  the  nature  of  the  instrument  should 
be  inserted,  and  that  is  satisfied  by  a  description  of  the  instrument  in  popular 
language,  although  that  be  not  according  to  its  strictly  legal  effect.  In  Harrison 
V.  VaUanctj  1  Bing.  45,  the  declaration,  which  was  in  trover,  described  a  cer- 
tain deed  as  *'  an  assignment  purporting  to  be  a  conveyance ;"  and  it  was  held 
to  be  sufficient,  although  in  fact  the  conveyance  was  by  lease  and  release.  There 
is  not  then  any  sufficient  ground  for  this  motion. 

Rule  refused. 


♦CLARK  V.  The  Inhabitants  of  the  Hundred  of  BLYTHING.    [*254 

Where  the  owner  of  certain  etacks  of  ha^  and  corn,  which  were  maliciously  set  on  fire,  re- 
ceived the  amoant  of  his  loss  from  an  msurance  office:  Held^  that  he  might  nevertheless 
maintain  an  action  against  the  hundred  on  the  9  G.  1,  c.  22. 

Case  on  the  9  G.  1,  c.  22,  to  recover  from  the  hundred  satisfaction  and 
amends  for  certain  stacks  of  hay  and  com  which  had  been  wilfully  burnt,  in  the 
hundred  of  B.,  by  some  person  unknown.  The  declaration  stated  the  damage 
to  have  been  done  within  one  year  before  the  commencement  of  the  action  ;  that 
witliin  two  days  after  the  committing  of  the  offence,  the  plaintiff  gave  notice  of 
it  to  three  of  the  inhabitants  of  H.,  that  being  a  town  near  the  place  where  it 
was  committed ;  and  within  four  days  after  such  notice  was  given,  plaintitT  gave 
in  his  examination  before  a  magistrate  of  the  county,  residing  in  the  hundred  of 
B.,  by  which  it  appeared  that  the  said  stacks  were  set  on  ^re  by  some  person 
unknown ;  and  that  plaintifl*  did  not  know  the  person  who  committed  the  said 
act.  Averment,  that  six  months  and  more  had  expired,  and  that  the  offender 
had  not  been  apprehended  or  convicted.  Yet  the  inhabitants  of  the  hundred  of 
B.  had  not,  although  often  requested ,  made  full  or  any  satisfaction  or  amends  to 
plaintiff  for  the  damage  and  injury  by  him  sustained  as  aforesaid,  to  the  damage 
of  plaintiff  200/.  Plea,  not  guilty.  At  the  trial  before  Bosanquef^  Serjt.,  at 
the  last  Suffolk  assizes,  all  the  allegations  in  the  declaration  were  proved,  but  it 
appeared  that  the  plaintiff's  premises  and  stock  had  been  insured,  and  that  he 
had  received  from  the  insurance  office  the  amount  of  his  loss,  and  it  was  con- 
tended for  the  defendants,  that  under  these  cireumstances  the  plaintiff  was  not 
♦entitled  to  recover.  The  learned  seijeant  overruled  the  objection,  but  r»oKe 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit.  The  plaintiff  ^ 
having  obtained  a  verdict, 

StorlcB  now  moved  accordingly.  The  plaintiff  in  this  action  having  received 
from  the  insurance  office  the  amount  of  his  loss,  had  not,  at  the  time  when  the 
action  was  brought,  sustained  any  damage  by  the  fire.  To  allow  him  to  recover 
in  this  action,  would  therefore  be  contrary  to  the  words  and  policy  of  9  G.  1,  c. 
22,  s.  7,  upon  which  the  action  is  founded.  That  section  enacts,  that  the  hun* 
dred  shall  make  satisfaction  and  amends  to  every  person  for  the  damage  that  be 
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shall  haf  e  sustained  by  the  setting  fire  to  any  stack,  dec.,  by  any  oflfender  against 
that  acL  It  is  manifest  that  tlie  legislature  there  contemplated  a  reparation  to 
the  party  injured  alone,  and  not  to  any  third  person  who  might  have  insured  his 
premises.  So  also,  in  the  3  6.  4,  c.  33,  ss.  3  and  4,  which  regulate  the  mode 
of  recovering  the  damages  occasioned  by  offences  against  the  9  G.  1,  c.  22,  the 
legislature  evidently  speak  of  a  recovery  by  the  party  whose  property  is  injured 
or  deatroyed.  In  H^de  v.  Coggan,  2  Doug.  699,  the  1  6.  1,  st.  2,  c.  5,  and 
9  6. 1,  c.  22,  are  said  to  be  remedial,  to  relieve  the  party  injured  by  the  unlaw- 
ful act.  In  this  case  tbe  plaintiff  has  not  sustained  any  injury,  having  received 
the  amount  of  his  loss  from  the  insurers,  and  they  cannot  sue  the  hundred  in  his 
name.  There  is  indeed  a  case  mentioned  in  Marshall  on  Insurance,  v.  2,  p.  796, 
Mason  v.  Sainsbur^^  in  which  a  contrary  opinion  appears  to  have  prevailed. 
*2561  "^^^^  ^^  ^^  action  on  the  1  G.  1,  st.  2,  c.  5,  the  ^plaintiff  had  recovered 
-*  the  amount  of  his  loss  from  an  insurance  office,  for  the  benefit  of  which  the 
action  was  brought  in  the  plaintiff's  name,  and  with  his  consent ;  and  this  court 
held  that  the  action  was  maintainable.  That  case,  however,  does  not  appear  to 
have  undergone  much  discussion,  and  as  there  is  not  any  other  to  be  found 
bearing  on  the  point,  it  is  certainly  worthy  of  further  consideration. 

Abbott,  C.  J.  The  point  upon  which  this  motion  has  been  founded,  was 
decided  in  this  court  many  years  ago  by  the  case  of  Mason  v.  Sainsbury, 
Unless  diere  be  some  serious  doubt  as  to  the  propriety  of  that  decision,  we 
ought  not  now  to  disturb  it.  I  cannot  bring  myself  to  entertain  any  doubt  of  its 
propriety.  It  is  plain  tliat  the  intent  of  the  legislature  in  this  act,  and  others  o" 
the  like  nature,  was  to  make  the  inhabitants  of  hundreds  vigilant  for  their  own 
aakes,  by  making  it  their  interest  to  prevent  the  commission  of  offences,  and 
where  that  could  not  be  done,  to  exert  themselves  to  bring  the  offenders  to  jus- 
tice. The  act  in  question  has  provisions  applicable  to  both  those  objects ;  the 
7th  section  renders  the  inhabitants  of  the  hundred  liable  to  make  amends  for  the 
loss  or  damage  sustained  ;  but  the  9th  section  provides,  that  they  shall  not  be 
liable  if  the  offender  be  apprehended  and  convicted  within  six  months  after  the 
offence  committed.  For  these  reasons,  independently  of  any  question  as  to  the 
competency  of  the  defendants  to  set  up  as  a  defence,  a  contract  entered  into  be- 
tween third  persons,  I  am  of  opinion  that  the  principle  of  the  act  fully  justifies 
the  former  decision,  and  that  we  ought  now  to  abide  by  it. 

Rule  refused. 

•257]         -The  KING  v.  D.  W.  HARVEY  and  CHAPMAN. 

A  libel  imputed  that  bis  miyesty  laboured  under  mental  inaanitv ;  and  it  stated  that  the  writer 
commimicated  the  fact  lirom  authority.  Upon  the  trial  of  toe  information,  the  publication 
of  the  libel  was  proved.  It  was  admitted  by  the  defendants  that  the  statement  m  the  libel 
was  untrue,  ano  they  did  not  offer  any  evidence  to  show  that  they  had  any  authority  for 
vttkiag  it  j  and  the  judge  in  his  charge  to  the  jury  having  stated  that  it  was  a  criminal  act 
to  aasen  falaeiy  of  hia  maiesty  or  of  any  other  perwn  that  he  waa  insane,  and  it  being  ad- 
mitted by  the  defendants  themselves  that  the  fact  stated  in  the  publication  was  false,  in  hia 
opmionit  was  a  libel:  Held,  that  this  direction  was  correct  in  point  of  law,  and  that  the 
lodge  was  warranted  in  saying  that  the  defcndanta  had  admitted  the  charge  contained  in  the 
libel  to  be  false;  for  assuming  that  there  might  be  a  distinction  between  a  mere  untruth 
*ny  a  criminal  untruth,  and  that  the  terra  "ialFe*'  applied  only  to  the  latter,  still  as  the 
defendants  had  stated  that  they  communicated  the  fact  from  authority^  and  had  not  proved 
that  tbey  had  any  such  authonty,  they  must  have  been  guilty  of  a  crimmal  untruth  or  false- 
^«1  by  stating  ae  a  fact,  the  knowledge  of  which  they  had  derived  from  authority,  that 
which  was  iintrue,  and  for  which  they  had  no  authority. 

The  mry  having  retired  for  a  considerable  time,  returned  into  court,  and  desired  to  know 
rk?'*^  it  was  necessary  that  there  should  be  a  malicious  intention  in  order  to  constitute  a 
""*'Ito  which  the  judge  answered,  '*  The  man  who  publishes  slanderous  matter  calculated 
to  delame  another,  must  be  presumed  to  have  intended  to  do  that  which  the  publication  it 
calcalated  to  bring  about,  unless  he  can  show  the  contrary ;  and  it  is  for  him  to  show  the 
eoDtriry:**  Htld,  that  this  answer  was  correct  in  point  of  law,  and  that  the  judge  was  not 
pound  to  answer  in  the  affirmative  or  negative  the  abstract  question  put  to  him ;  and  assum- 
^igthat  a  malicious  intention  is  necessary  to  constitute  a  libel,  that  intention  is  to  be  inferred 
^OB  thi  miscbieroiia  tendency  of  the  publication  itself,  unless  the  defendant  shows  some- 
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thins  to  rebut  such  inferenoe,  and  therefore  that  the  publication  of  a  libel  of  miflchievoui 
tendency  having  been  proved,  and  the  defendant  not  having  shown  that  he  published  it  from 
authority,  the  jury  were  bound  to  find  that  he  published  it  with  a  malicious  intention. 

This  was  an  information  filed  by  his  majesty's  attorney-general  against  the 
defendants,  for  a  libel,  contained  in  a  newspaper  of  which  the  defendant  Harvey 
was  the  proprietor,  and  the  other  defendant  the  printer  and  publisher.  The 
libel  was  the  leading  article  in  the  paper,  and  headed  ^*  Latest  Intelligence— 
The  King,"  and  began  in  the  following  words ;  **  Attached  as  we  sincerely  and 
lawfully  are  to  every  interest  connected  with  the  sovereign,  or  any  of  his  illu«- 
trious  relatives,  it  is  with  the  deepest  concern  we  have  to  state,  that  the  malady 
under  which  his  majesty  labours  is  of  an  alarming  description.  It  is  from 
authority  we  speak."  The  libel  then  stated  several  facts  relating  to  the  king's 
illness,  and  concluded  by  alleging  that  his  disorder  was  of  an  hereditary  des* 
cription.  At  the  trial  before  '^'Abbott,  C.  J.,  at  the  London  sittings  af\er  rsoso 
last  term,  the  publication  of  the  libel  was  proved  in  the  usual  manner ;  ^ 
and  it  was  admitted  by  the  counsel  for  the  defendants,  that  the  libel  imported 
that  the  king  laboured  under  insanity,  and  that  that  assertion  was  untrue ;  but 
it  was  urged  to  the  jury  that  the  defendants  believed  the  fact  to  be  true,  and  that 
they  were  warranted  in  so  doing  by  rumours  which  had  been  very  prevalent  on 
the  subject.  The  lord  chief  justice,  in  his  address  to  the  jury,  after  stating  the 
import  of  the  publication,  proceeded  as  follows  :  **  To  assert  falsely  of  his  ma- 
jesty, or  of  any  other  person,  that  he  labours  under  the  aiHiction  of  mental  de- 
rangement, is  a  criminal  act.  It  is  an  offence  of  a  more  sggravated  nature  to 
make  such  an  assertion  concerning  his  majesty  than  concerning  a  subject,  by 
reason  of  the  greater  mischief  that  may  thence  arise.  **;It  is  distinctly  admitted 
by  the  counsel  for  the  defendants,  that  the  statement  in  the  libel  was  false  in 
fact,  although  they  assert  that  rumours  to  the  same  effect  had  been  previously 
circulated  in  other  newspapers.  Here  the  writer  of  this  article  does  not  seem 
to  found  himself  upon  existing  rumours,  but  purports  to  speak  from  authority ; 
and  inasmuch  as  it  is  now  admitted  that  the  fact  did  not  exist,  there  could  be  no 
authority  for  the  statement.  In  my  opinion  tlie  publication  is  a  libel  calculated 
to  vilify  and  scandalize  his  majesty,  and  to  bring  him  into  contempt  among  his 
subjects.  But  you  have  a  right  to  exercise  your  own  judgment  upon  the  pub- 
lication, and  I  invite  you  so  to  do."  After  the  jury  had  retired  about  two  hours 
they  retunied  into  court,  and  the  foreman  said  that  the  jury  wished  to  have  the 
opinion  of  the  lord  chief  justice,  whether  it  was  or  was  not  necessary  that  there 
should  be  a  malicious  intention  to  constitute  a  libel.  To  this  '^question  r«oeQ 
the  lord  chief  justice  returned  the  following  answer :  **  The  man  who  *- 
publishes  slanderous  matter,  in  its  nature  calculated  to  defame  and  vilify  ano- 
ther, must  be  presumed  to  have  intended  to  do  that  which  the  publication  is 
calculated  to  bring  about,  unless  he  can  show  the  contrary ;  and  it  is  for  him  to 
show  the  contrary.  There  may  indeed  be  innocent  publications  of  that  which, 
in  its  own  nature,  is  injurious  to  another,  as,  for  instance,  the  delivery  of  a  book 
containing  libellous  matter  to  a  magistrate ;  but  the  general  rule  is,  that  a  person 
must  be  taken  to  have  intended  to  do  that  which  his  act  is  calculated  to  effect" 
The  jury  again  retired  for  about  three  hours,  and  then  returned  a  verdict  of 
guilty ;  but  recommended  the  defendants  to  mercy. 

Denman  and  Brougham,  for  the  different  defendants,  new  moved  for  a  new 
trial,  upon  the  ground  of  misdirection ;  and  they  made  three  points :  First,  that 
the  lord  chief  ji'<<tice  had  stated  to  the  jury,  that  the  defendants'  counsel  had 
admitted  the  statement  in  the  libel  to  be  false  in  fact,  using  that  word  to  denote 
a  criminal  untruth.  Secondly,  that  the  question  put  by  the  jury,  on  their  re- 
turn into  court,  had  not  been  distinctly  answered  ;  and,  thirdly,  that  the  obser- 
vations made  by  the  lord  chief  justice,  by  way  of  answer  to  that  question,  were 
calculated  to  mislead  the  jury.  As  to  the  first  point,  the  fact  imputed  by  the 
libel  was  admitted  to  be  untrue,  but  not  to  be  false  or  untrue  in  the  knowledge 
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of  the  defendants  ;  for  it  was  uiged  to  the  jury  that  the  defendants  believed  the 
&ct,  and  that  they  were  warranted  in  so  doing  from  the  ramours  which  had  pre- 
Tailed  very  generally.  The  fact  of  such  rumours  having  existed  might  be  within 
^fiOl  ^^  kRowle<%e  of  the  *jury  themselves,  and  might,  at  all  events,  be  col- 

^  lected  from  the  terms  of  the  publication  itself.  The  mere  untrue  asser- 
tion of  a  fact  is  not  in  all  cases  criminal.  Where  a  master  is  called  upon  to  give 
the  character  of  a  servant,  the  assertion  must  be  malicious  as  well  as  untrue  to 
make  it  criminal.  Here  the  impression  conveyed  to  the  minds  of  the  jury  was, 
that  the  defendants  had  admitted  that  they  had  asserted  a  fact  which  they  knew 
to  be  false.  In  Haytrafi  v.  Creoiy^  2  East,  91,  where  the  plaintiff,  a  person 
in  trade,  made  an  inquiry  concerning  the  credit  of  another,  and  the  answer  waa, 
that  he  might  safely  be  credited,  and  that  he  (the  person  giving  the  information) 
spoke  this  from  his  own  knowledge  and  not  from  hearsay ;  it  was  held  that  the 
assertion  of  knowledge  meant  no  more  than  a  strong  belief,  grounded  upon  what 
appeared  to  the  party  to  be  reasonable  and  certain  grounds.  The  words  used 
in  this  case  are  not  stronger  than  those  in  the  case  cited.  [Best,  J.  There 
irattd  was  the  gist  of  the  action  ;  and,  therefore,  it  was  necessary  to  show,  not 
only  that  the  statement  was  untrue,  but  that  it  was  made  malo  animo.]  So* 
condly,  the  abstract  question  put  by  the  jury  was  not  distinctly  answered.  They 
were  not  told  whether  a  malicious  intention  were  or  were  not  necessary  to  coo- 
stitDte  a  libel.  They  appear  to  have  thought  correctly  in  the  first  instance  that, 
although  the  fact  asserted  in  the  libel  was  untrue,  yet  it  was  not  criminal,  un- 
less it  were  malicious  as  well  as  untrue,  and  the  question  ought  to  have  been 
answered  distinctly  in  the  affirmative  or  the  negative ;  for  in  consequence  of  the 
answer  which  was  given,  they  may  have  been  induced  to  think  that  it  was 
*2611  ^^^^^y  imna&terial  whether  Uie  intention  was  ^malicious  or  not.     They 

^  may  have  founded  their  verdict  upon  the  circumstance  of  the  assertion 
being  untrue,  although  they  may  have  been  of  opinion  from  facts  within  their 
own  knowledge,  and  from  the  import  of  the  publication  itself,  that  the  defendants 
had  only  repeated  tliat  which  had  been  publicly  rumoured,  believing  it  to  be 
troe  at  die  time  when  they  published  it.  It  was  laid  down  to  the  jury  as  a 
presumption  of  law,  that  malice  was  to  be  inferred  from  the  mere  fact  of  publi- 
cation, whereas  that  is  only  one  of  the  circumstances  from  which  they  may  be 
warranted  in  drawing  a  conclusion  of  fact.  The  question  of  malice  is  in  all 
cases  a  question  of  fact,  to  be  collected  from  the  evidence  before  the  jury. 
[Bayley,  J.  I  take  the  law  to  be,  that  where  a  particular  consequence  neces- 
sarily results  from  any  act,  the  party  doing  the  act  is  to  be  considered  as  prima 
facie  intending  the  necessary  consequence  of  that  act.  Thus  in  Rex  v.  Far' 
fingiofij  M.  1811,  the  indictment  was  for  setting  fire  to  a  mill,  with  intent  to 
injure  the  occupiers  thereof.  The  indictment  was  not  preferred  until  above 
eighteen  months  af\er  the  offence  was  committed,  so  that  it  could  not  be  sup- 
ported on  the  9  G.  3,  c.  29.  The  prisoner  was  of  weak  intellects,  but  not  in 
such  a  state  as  to  be  entitled  to  an  acquittal  for  want  of  reason.  A  point  re- 
served was,  whether,  under  43  6.  3,  c.  58,  it  was  not  necessary  to  give  some 
evidence  of  an  intent  to  injure,  beyond  the  mere  act  of  setting  fire ;  but  the 
JQ<^es  were  unanimous  that  the  prisoner  must  be  taken  to  have  intended  that 
which  was  the  necessary  consequence  of  his  act,  and  the  conviction  was  held 
fight  In  Rex  v.  Mazagora,  Easter,  1815,(a)  the  indictment  was  for  disposing 
•202*1  *of  forged  bank  notes,  the  intent  was  charged  to  be  to  defraud  the  bank. 

■^  The  jury  found  the  prisoner  guilty,  but  that  the  intent  was,  to  defraud 
>ny  person  who  might  take  the  notes ;  and  that  the  intention  of  defrauding  the 
bank  in  particular  did  not  enter  into  the  prisoner's  contemplation.  On  case, 
he  judges  thought  the  matter  too  clear  for  discussion,  and  that  the  prisoner  must 
be  taken  to  have  intended  to  defraud  the  bank,  and  that  the  conviction  was  right.J 

'^)  The  letmed  judge  read  both  these  cases  from  a  manuscript.    The  first  of  them  ia  to  be 
mud  m2  Rnnell,  1675,  and  the  other  in  Bayley  on  Bills  of  Exchange,  443. 
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Eldridge  v.  Knott,  Cowper,  915,  and  Doe  dem,  Fenwick  ▼.  Seed,  5  B.  di  A. 
232,  are  authorities  to  show  that  the  presumption  of  title  from  length  of  posses 
sion  is  a  question  of  fact  for  the  jury.  Besides  here,  too,  it  was  laid  down,  that 
the  malicious  intention  was  to  be  inferred  unless  the  contrary  was  proved ;  and 
that  the  onus  o( proving  the  contrary  lay  upon  the  defendant.  Now,  the  jury 
may  have  been  led  to  believe  that  it  was  necessary  for  the  defendant  to  produce 
oral  or  documentary  proof  to  rebut  the  presumption  of  malice ;  and  if  they  so 
understood  it,  they  might  thereby  be  induced  to  convict  the  defendants,  although 
from  facts  within  their  own  knowledge,  and  from  the  publication  itself,  they  may 
have  been  of  opinion  that  the  defendants  published  it  bona  fide,  believing  tlie 
facts  stated  to  be  true. 

Bayley,  J.  It  appears  to  me,  that  this  case  was  properly  presented  to  the 
consideration  of  the  jury  in  the  first  instance ;  and  that  the  answer  given  by  my 
lord  chief  justice  to  the  question  put  to  him  by  the  jury  was  perfectly  correct. 
Assuming  it  to  be  a  question  of  fact  whether  the  jury  were  to  infer  malice  or 
not,  the  evidence  upon  that  point  was  all  one  way ;  and  that  being  so,  it  was 
the  duty  of  the  jury  to  act  upon  that  evidence  *and  find  the  defendants  r#oA3 
'guilty.  It  is  impossible  to  form  an  accurate  judgment  of  the  direction  ^ 
to  the  jury,  without  adverting  to  the  terms  of  the  libel  itself.  It  contains  not 
merely  an  assertion  of  a  fact  which  a  party  may  suppose  to  be  true,  and  with 
respect  to  which  he  assumes  to  have  had  only  ordinary  means  of  knowledge ; 
•but  it  is  such  an  assertion,  that  if  it  were  a  bona  fide  assertion,  the  means  of 
proving  it  to  be  so  must  be  within  the  writer's  own  power.  He  does  not  merely 
■say  that  such  a  fact  exists,  but  he  assumes  to  speak  from  authority.  It  is  eon- 
<ceded,  that  to  state  falsely  of  his  majesty  that  which  is  stated  in  this  publication 
is  a  libel.  If  it  be  not  so,  the  objection  will  be  upon  the  record,  and  may  be 
taken  advantage  of  either  upon  writ  of  error  or  by  a  motion  in  arrest  of  judge- 
ment. Rut,  as  at  present  advised,  I  am  of  opinion  that  falsely  making  that 
•assertion  was  evidence  that  the  party  made  it  maliciously.  A  distinction  has 
'been  made  between  an  untnie  and  a  false  assertion,  and  it  has  been  argued,  that 
if  a  party  npsert  a  particular  fact,  believing  that  the  fact  exists  when  it  does  not, 
although  that  be  an  untrue  assertion,  yet  there  is  no  criminality  in  it ;  but  that 
if  he  assert  that  which  he  knows  to  be  untrue,  that  is  a  criminal  untruth  or  a 
falsehood.  Assuming  that  that  is  a  well-founded  distinction,  I  think  that  if  a 
party  knowing  a  fact  not  to  be  true,  or  not  having  the  means  of  knowing  whe- 
ther it  be  true  or  not,  takes  upon  himself  to  assert  that  it  is  so,  then  he  makes 
a  false  assertion,  or  is  guilty  of  a  criminal  untruth,  if  it  turns  out  that  his  assertion 
is  unfounded.  In  the  one  case  the  criminality  consists  in  asserting  that  which 
'he  knows  not  to  be  true ;  in  the  other  he  is  making  an  assertion  unwarrantably, 
when  he  does  not  know  whether  it  be  tnie  or  not.  There  are  authorities  to 
show,  that  "^if  a  man  will  take  upon  himself  to  swear  to  a  thing  when  he  r^oa^ 
does  not  know  whether  it  he  tnie  or  false,  he  is  liable  to  be  indicted  for  ^ 
perjury,  if  liis  testimony  prove  to  be  false.  Now  is  the  assertion  in  this  case 
to  be  considered  false  or  not,  in  the  latter  sense  of  the  word  ?  A  party  making 
such  an  assertion  may  or  may  not  have  the  means  of  knowing  the  state  of  his 
majesty's  health ;  but  here,  the  writer  takes  upon  himself  to  state  that  he  has 
authority  for  stating  such  and  such  facts.  Now,  if  he  had  such  authority,  he 
had  the  means  of  proving  it  to  the  jury,  and  of  showing  that  the  character  of 
untruth  belonged  to  it  only,  and  not  that  of  falsehood  or  criminal  untruth ; ' 
but  inasmuch  as  he  has  not  shown  that  he  had  any  authority  for  stating  the 
fact,  it  must  be  taken  that  he  had  none,  and  that  it  was  a  false  assertion 
which  disposes  of  one  ground  upon  which  this  motion  was  made.  Then  the 
other  question  arises,  whether  the  defendant  is  to  be  considered  as  having  pub- 
lished the  libel  with  a  malicious  intention.  Assuming  malice  to  be  necessary 
in  all  cases  to  constitute  a  libel,  I  take  it  to  be  established  by  many  authorities, 
to  some  of  which  I  have  referred  in  the  course  of  the  argument,  that  a  par<y 
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onut  be  eonsidered,  in  point  of  law,  to  intend  that  which  is  the  necessary  or 
natoral  consequence  of  that  which  he  does.  If  I  utter  defamatory  language  of 
1  partieular  person,  the  presumption  is,  that  I  mean  to  do  him  a  mischief.  My 
assertion  of  a  fact  defamatory  with  regard  to  him,  will  materially  prejudice  him 
in  the  eyes  of  all  the  persons  who  hear  or  read  what  is  said  of  him.  Tlie  King 
*2651  ^'  Creevet/f  1  M.  &  S.  273,  is  a  strong  authority  *to  show  that  the  an- 

^  swer  given  by  my  lord  chief  justice  to  the  question  put  by  the  jury  was 
peifeedy  correct.  That  was  an  indictment  against  the  defendant  for  publishing 
1  libel  of  one  Kirkpatrick,  an  inspector  of  taxes.  The  libel  purported  to  be  an 
account  of  a  speech  delivered  by  the  defendant  in  the  house  of  commons,  but  it 
was  published  by  him  as  a  correct  report  of  such  speech.  It  was  objected  at 
the  trial,  diat  there  was  not  any  proof  of  malice,  so  as  to  make  the  publication 
libellous.  The  case  was  tried  before  Mr.  Justice  Ls  Blanc,  a  man  of  great 
talent,  accuracy,  and  firmness :  and  he  was  of  opinion,  that  it  was  not  necessary 
to  prove  malice,  but  that  it  might  be  inferred  from  the  publication  itself,  and  he 
told  the  jury  that  they  were  to  look  both  to  the  matter  and  the  manner  of  the 
pablieation,  in  order  to  decide  whether  it  was  libellous  or  not.  The  defendant 
having  been  found  guilty,  a  motion  was  made  for  a  new  trial.  The  rule  was 
refus^  and  Lord  Ellbnborouoh  says,  *'  The  only  question  is,  whether  the 
occasion  of  the  publication  rebuts  the  inference  of  malice  arising  from  it ;"  and 
Lb  Blanc,  Justice,  stated,  *'  that  he  had  told  the  jury  to  consider  whether  the 
publication  tended  to  defame  the  prosecutor,  giving  his  opinion  that  it  did,  but 
still  leaving  the  question  to  them ;  and  he  further  stated  to  them  that  where  the 
publication  is  defamatory  the  law  infers  malice,  unless  any  thing  can  be  drawn 
from  the  circumstances  of  the  publication  to  rebut  that  inference."  I  cannot 
distinguish  that  case  from  the  present.  Here,  the  publication  was  of  a  matter 
which,  if  &lse,  it  is  now  conceded  was  libellous.  Now  this  decision  says,  that 
malice  ought  to  be  inferred  from  the  publication  of  defamatory  matter,  unless 
lome  excuse  for  the  publication  be  shown.  The  onus,  therefore,  of  negativing 
*$661  *™^^^®  ^'  properly  cast  upon  the  defendant ;  for  where  the  natural  infer- 

^  ence  from  the  publication  is  that  it  is  malicious,  the  party  seeking  to 
exempt  himself  from  such  natural  inference,  must  do  it  by  showing  something 
to  rebut  the  inference,  odierwise  arising  from  his  act.  Here,  the  defendant 
might  have  adduced  evidence  for  that  purpose ;  he  might  have  shown  what  his 
authority  was.  In  the  absence  of  any  such  evidence,  I  think  the  intention  was 
natnially  and  properly  to  be  drawn  from  the  libel  itself,  and,  consequently,  that 
there  is  no  foundation  whatever  for  disturbing  the  verdict. 

HoLROTD,  J.  I  am  of  the  same  opinion.  This  is  a  charge  for  a  publication 
of  a  libellous  nature,  and  of  a  description  not  only  injurious  to  the  individual  to 
whom  it  relates,  but  mischievous  to  the  public,  inasmuch  as  it  was  calculated  to 
excite  great  alarm  in  the  minds  of  the  people,  as  to  the  state  of  his  majesty's 
health.  Now,  if  a  thing  in  itself  mischievous  to  the  public  be  wrongfully  done, 
that  ']B  an  indictable  offence.  It  is  not  necessary  to  aver  in  such  an  indictment 
anj  direct  malice,  because  the  doing  of  such  an  act  without  any  excuse  is  in- 
dictable. In  some  cases,  as  in  that  of  murder,  malice  is  the  very  gist  of  the 
offence,  but  in  larceny  malice  is  not  an  ingredient.  In  this  case,  the  act  done 
was  mischievous  to  the  public.  It  appears,  therefore,  that  it  was  not  absolutely 
essential  to  aver  malice  in  this  indictment,  or  to  prove  it  at  the  trial ;  but  it  is 
tinneoessary  to  discuss  that  point,  because  I  think,  that,  upon  the  rules  and 
principles  of  the  common  law,  malice  was  to  be  inferred  from  the  evidence  laid 
before  the  jury,  and  the  jury  were  bound,  in  the  discharge  of  their  duty,  to  act 
Qpon  those  rules  and  principles,  and  to  apply  the  law  to  the  facts  before  them. 
*2671  '^^^  ^publication  in  this  case  assumes  the  knowledge  of  the  fact  which 

-^  it  alleges.  It  states  that  the  writer  had  it  from  authority,  and  whatever 
may  be  the  import  of  that  word,  if  there  was  any  authority  to  justify  or  excuse 
thn  publication,  it  ought  to  have  been  shown  by  the  defendant.     For  if  the  mat- 
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ter  published  was  in  itself  mischievous  to  the  public,  the  very  act  of  publishing 
is  prima  facie  evidence  to  show  that  it  was  done  malo  animo ;  for  when  a  pub- 
lication having  such  an  injurious  tendency  is  proved,  it  is  intended  to  have  been 
done  with  a  malicious  intention ;  because  the  principle  of  law  is,  that  a  party 
must  always  be  taken  to  intend  those  things  and  those  effects  which  naturally 
grow  out  of  the  act  done.  If,  therefore,  the  effects  naturally  flowing  from  the 
act  of  publishing  the  libellous  matter  in  this  case  were  mischievous  to  the  pub- 
lic, it  follows,  that  the  judge  was  bound  to  tell  the  jury  that  malice  was,  by  law, 
to  be  inferred ;  and  that  that  having  been  proved,  which,  according  to  the 
principles  of  law,  made  the  inference  of  malice  necessary,  the  onus  of  rebutting 
that  inference  was  cast  upon  the  defendant.  It  is  said,  however,  that  my  lord 
chief  justice  was  bound  to  answer  ihe  abstract  question  put  by  the  jury,  but  I 
am  of  opinion  that  a  judge  is  not  bound  to  answer  any  question,  except  so  far 
as  it  is  material  to  the  matter  which  the  jury  have  to  decide ;  and  in  this  case 
if  the  jury  were  satisfied  from  the  answer  given,  that  it  was  to  be  presumed  that 
the  defendant  intended  the  consequences  which  would  naturaUy  follow  from  his 
act,  they  must  at  the  same  time  have  been  satisfied  there  was  suflicient  proo4 
of  malice,  and  therefore  there  can  be  no  ground  for  disturbing  the  verdict. 

^Best,  J.  The  paper  set  forth  in  this  information  is  most  correctly  rtMtu 
called  by  it  a  false,  scandalous,  and  malicious  libel.  We  have  been  told  ^ 
by  the  defendant's  counsel,  that  malice  is  the  gist  of  this  prosecution.  1  acceda 
to  this,  but  we  must  setde  what  is  meant  by  the  term  malice.  The  legal  impor 
of  this  term  differs  from  its  acceptation  in  common  conversadon.  It  is  not,  a» 
in  ordinary  speech,  only  an  expression  of  hatred  or  ill-will  to  an  individual 
but  means  any  wicked  or  mischievous  intention  of  the  mind.  Thus,  in  the  crime 
of  murder,  which  is  always  stated  in  the  indictment  to  be  committed  with  malice 
aforethought,  it  is  neither  necessary,  in  support  of  such  an  indictment,  to  show 
that  the  prisoner  had  any  enmity  to  the  deceased,  nor  would  proof  of  absence 
of  ill-will  furnish  the  accused  with  any  defence,  when  it  is  proved  that  the  act 
of  killing  was  intentional,  and  done  without  any  justifiable  or  excusable  cause. 
Malice,  in  the  law  relative  to  libels,  means  legal  malic«.  The  only  question 
which  the  jury  had  to  decide  was,  whether  a  paper  which  falsely  represented 
that  the  sovereign  of  the  country  was  insane  and,  so,  incapable  of  discharging 
the  duties  of  his  office,  was  a  mischievous  paper:  no  men,  whose  minds  were 
not  disordered,  could  hesitate  how  to  decide  such  a  question.  It  is  not  possible 
to  imagine  any  publication  more  calculated  to  produce  irritation  and  disorder 
throughout  the  country,  and  the  publishers  must  be  taken,  according  to  legal 
reasons,  to  have  intended  to  produce  those  consequences  which  it  was  calcu- 
lated to  produce.  The  defendants  were  not  charged  with  a  libel  published  from 
motives  of  personal  hatred  to  the  king,  but  with  a  false  report  of  the  state 
*of  his  majesty*s  mind,  made  with  a  view  to  disturb  the  peace  of  the  r^ooQ 
country.  It  was  admitted  at  the  trial  that  the  libel  was  false,  but  it  was  *- 
at  the  same  time  insisted,  that  the  defendants,  at  the  time  when  they  published 
it,  did  not  know  that  it  was  false.  They  say  they  publish  from  authority,  and 
thereby  undertake  to  be  responsible  for  its  truth.  But  whether  a  publication 
be  true  or  false  is  not  the  subject  of  inquiry  in  the  trial  of  an  information  for  a 
libel ;  but  whether  it  be  a  mischievous  or  innocent  paper.  In  the  position  in 
which  this  case  now  stands  it  is  not  necessary  to  decide  whether  the  defendants 
would  have  been  justified  had  the  statement  been  true.  But  it  must  not  be* 
taken  for  granted  that  if  such  a  dreadful  affliction  had  happened  to  the  country, 
as  the  insanity  of  the  king,  the  editor  of  a  newspaper  would  be  justified  in  pub- 
lishing an  account  of  it  at  any  time,  and  in  any  manner  that  he  thought  proper. 
It  is  fit  the  time  and  mode  of  such  a  communication  should  be  determined  on 
by  those  who  are  best  able  to  provide  against  the  effects  of  the  agitation  of  pub- 
lic feeling  which  it  is  likely  to  produce.  A  reasonable  time  should  be  left  to 
the  constituted  authorities  to  give  the  nadon  such  afflicting  inte.ligence.    Dur- 
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log  that  time  decency  requires  that  all  other  persons  should  be  silent.  If  such 
a  communication  should  be  improperly  delayed,  the  fair  liberty  of  the  press 
would  allow  any  person  to  call  the  attention  of  the  nation  to  the  circumstance. 
But  such  a  communication,  rashly  made,  although  true,  might  raise  an  inference 
of  mischievous  intention,  for  truth  may  be  published  maliciously. 

Abbott,  C.  J.  My  learned  brothers  ha? ing  delivered  their  opinion,  that  no- 
92J(f\  ^^  which  feU  from  me,  in  my  ^address  to  the  jury,  furnishes  sufficient 
-^  ground  for  granting  a  new  trial,  it  is  perhaps  unnecessary  for  me  to  say 
any  thiiw ;  I  cannot,  however,  forbear  making  one  or  two  observations.  If  it 
be  troe  that  a  malicious  intention  be  necessary  to  render  amenable  to  the  law  a 
person  who  publishes  defamatory  matter^— I  say  that  unless  that  malicious  intent 
may  be  inferred  from  the  publication  of  the  slander  itself,  in  a  case  where  no 
evidence  is  given  to  rebut  that  inference,  the  reputation  of  all  his  majesty's  sub- 
jects, high  and  low,  would  be  left  without  that  protection  which  the  law  ought 
to  extend  to  them.  I  will  say  further,  with  regard  to  the  particular  expression 
contained  in  this  publication,  that  if  any  writer  thinks  proper  to  say,  that  he 
speaks  from  authority,  when  he  informs  his  readers  of  a  particular  fact,  and  it 
shall  turn  out  that  the  fact  so  asserted  is  untrue,  I  am  of  opinion,  that  he  who 
makes  the  assertion  in  such  a  form,  may  be  justly  said  to  make  a  false  assertion. 
I  am  not  a  sufficient  casuist  to  say,  that  to  call  it  an  untrue  assertion  would  be 
a  more  proper  mode  of  expression. 

Rule  refused. 


•271]         •ASTLE  and  Another  ».  THOMAS  and  BALDWIN. 

In  tho  parish  of  A.,  two  churchwardens  were  elected  for  the  township  of  B.,  and  two  others 
br  toe  rest  of  the  parish.  Separate  rates  were  made  for  these  divisions :  HeUt  that  the 
ehorchwardeoa  elected  for  the  township  of  B.  might  maintain  an  action  against  their  prede- 
cessors lor  money  remaining  in  their  hands,  and  were  not  bound  to  make  all  the  present  or 
hte  churchwardens  of  the  parish  plaintiffs  or  defendants. 

AssuMJPsrr  by  the  plaintiffs,  churchwardens  of  the  township  of  Burton-upon- 
Trent,  in  the  parish  of  Burton-upon-Trent,  against  the  defendants,  late  church- 
wardens of  the  same  township,  for  money  had  and  received,  to  the  use  of  the 
plaintifls,  as  churchwardens  as  aforesaid.  Plea,  by  Thomas,  the  general  issue ; 
by  Baldwin,  that  two  other  persons,  J.  T.  and  J.  H.,  should  have  been  sued 
together  with  him  and  Thomas.  Issue  thereon.  At  the  trial  before  Park,  J., 
at  the  last  assizes  for  the  county  of  Staflbrd,  it  appeared  that  the  parish  of  Bur- 
ton-upon-Trent consists  of  the  township  of  Burton-upon-Trent,  for  which  two 
churchwardens  have  always  been  appointed ;  and  also  of  several  country  ham- 
lets, which  have  jointly  appointed  two  other  churchwardens.  There  is  only 
one  parish-church  in  the  parish,  and  that  is  situate  in  the  township  of  B.  Se- 
parate rates  have  always  been  made  by  the  two  sets  of  churchwardens.  When 
the  defendants  went  out  of  office  the  sum  of  18/.  remained  in  their  hands. 
i>  T.  and  J.  H.  were  churchwardens  for  the  country  hamlets,  when  the  defend- 
ants were  churchwardens  for  the  township  of  Burton.  For  the  defendants  it 
was  objected,  that  the  whole  body  of  churchwardens  appointed  for  the  parish 
formed  but  one  corporate  body,  and  that  the  action  should  have  been  brought 
by  all  the  present  against  all  die  late  churchwardens.  The  learned  judge  over- 
ruled the  objection,  and  the  plaintifTs  had  a  verdict  for  18/. 
•272*1  *CompbeU  now  moved  for  a  new  trial,  and  relied  on  the  objection  be- 
-^  fore  mentioned.  It  is  true,  that  in  this  parish  no  common  fund  was 
nised.  The  churchwardens  appointed  by  the  township  of  Burton,  and  those 
for  the  country  hamlets  made  separate  rates  for  their  divisions  respectively. 
But  Sex  V.  Chrdon^  1  B.  dc  A.  524,  shows  that  there  must  be  one  rate  for  the 
whole  parish,  and  that  separate  rates,  by  separate  bodies  of  churchwardens, 
eunot  legaDy  be  made.     fBATUET,  J.    The  rate  there  in  question  was  a  pooi^ 
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rate,  between  which  and  the  present  there  is  this  material  distinction :  there 
may  be  an  immemorial  custom  as  to  a  church-rate,  but  not  as  to  poor-rates, 
which  had  no  existence  before  the  reign  of  Eliz.]  At  all  events  the  appoint- 
ment of  churchwardens  cannot  be  for  a  township,  it  must  be  for  a  parish ;  if, 
therefore,  the  plaintiffs  were  sworn  in,  and  acted  for  the  township  of  Burton- 
upon-Trent,  they  were  not  legal  officers,  and  if  they  were  appointed  for  die 
whole  parish,  the  whole  body  of  churchwardens  should  have  joined  in  the  action, 
therefore,  quacunque  via,  the  defendants  are  entitled  to  a  new  trial. 

Abbott,  C.  J.  I  think  we  are  not  called  upon  to  inquire  whether  the  ap- 
pointment of  the  plaintifls  was  or  was  not  strictly  legal,  we  must  presume  it  to 
have  been  legal.  The  material  part  of  the  ease  is,  that  in  this  parish  there  were 
two  purses,  supplied  by  separate  rates,  one  upon  the  township  of  Burton,  the 
other  on  the  country  hamlets.  It  is  no  injury  to  the  parish  at  large,  that  the 
money  in  question  has  not  been  paid  over,  but  only  to  that  part  of  it  from  which, 
and  for  the  use  of  which  it  *was  raised.  I  am,  therefore,  of  opinion,  that  tm^o 
the  plaintiffs  being  invested  with  a  right  to  the  management  of  that  sum,  ^ 
are  entided  to  maintain  an  action  for  it. 

Rule  refused* 


COLLEY  and  Another  v.  STREETON  and  Others. 

Where  a  tenant  occupied,  under  an  agreement  containing  a  variety  of  proviaiona,  and  amonsat 
others,  that  he  ehould  keep  the  premiaea  in  tenantable  repair :  Held^  that  the  landlord  miffht 
declare  generally,  **  that  the  defendant  became  tenant,  and  in  consideration  thereof  un<fer- 
took  to  repair/'  without  aettins  out  the  agreement.  Where  A.  held  premiaea  under  a  ieaae 
containing  a  clause  of  re-entry  for  want  ofrepaira,  and  afterwards  underlet  a  part  to  B.,  who 
undertook  to  repair  within  three  months  after  notice  for  that  purpose ;  the  premises  underlet 
being  out  of  repair,  A.'a  landbrd  threatened  to  insist  upon  the  forfeiture  if  they  were  not 
repaired,  and  A.  gave  notice  to  6.  to  re{>air.  The  premises  at  the  expiration  of  three  months 
from  that  time  remaining  out  of  repair,  A.  entered  and  repaired :  Held^  that  he  mieht  re- 
cover from  B.  the  sum  expended  on  that  occasion.  After  the  repaira  were  done  by  A.,  bat 
before  the  commencement  of  the  action,  B.  aold  his  interest  in  the  premises  to  a  person  who 
pulled  down  and  entirely  rebuilt  them :  Hdd,  that  this  did  not  deprive  A.  of  his  right  to 
recover  the  whole  sum  expended  by  him. 

Assumpsit  on  a  special  agreement  The  declaration  stated,  that  by  a  certain 
memorandum  of  agreement,  sealed  with  the  seals  of  the  defendants,  made  July 
25th,  1816,  between  plaintiffe  of  the  one  part,  and  defendants,  described  as 
assignees  of  one  S.  Crane,  a  bankrupt,  of  the  other  part ;  reciting,  that  by  an 
agreement,  under  the  hand  of  J.  Peacock  of  the  one  part,  and  S.  Crane  of  the 
other  part,  bearing  date  March  29th,  1796,  J.  Peacock  agreed  to  let  unto  S. 
Crane,  and  S.  Crane  agreed  to  take  and  rent  of  J.  Peacock,  certain  premises 
therein  mentioned,  for  thirty-four  years,  at  the  yearly  rent  of  40/. ;  and  that  S. 
Crane  thereby  agreed  to  keep  the  same  in  good  and  tenantable  repair,  during 
the  said  term,  and  that  Peacock  thereby  agreed  to  grant  a  lease  on  those  terms 
to  Crane,  with  usual  corenants,  within  three  calendar  months,  and  that  Crane 
agreed  to  execute  a  counterpart  thereof;  reciting  also,  that  Peacock  procured  a 
lease  to  be  granted  to  him  *of  the  said  premises,  together  with  others,  r«o74 
by  one  indenture,  dated  the  21st  January,  1802,  for  a  longer  term  than  ^ 
that  by  him  agreed  to  be  granted  as  aforesaid ;  reciting  also,  that  Peacock  after- 
wards granted  an  under-lease  of  all  the  said  premises,  for  nearly  the  whole 
of  his  term  therein,  unto  J.  S.  and  J.  J.,  subject  to  the  said  agreement  with 
S.  Crane,  and  that  the  same  under-lease  was  then  effectually  vested  in  the 
plaintiffs ;  reciting  also,  that  defendants,  as  assignees  as  aforesaid,  were  entided 
to  the  benefit  of  the  said  agreement  entered  into  with  Crane :  the  said  plaintiffs 
did  agree  with  the  defendants,  that  they  would,  on  or  before  the  9th  of  Septem- 
ber then  next,  demise  and  lease  unto  defendants  all  the  premises,  by  the  said  agree- 
ment of  the  29th  of  March,  1796,  agreed  to  be  demised,  for  the  residue  whicb 
should  then  be  to  come  of  the  said  term  of  thirty-four  years ;  and  the  defendant* 
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did  thereby  agree  that  they  would  accept  such  lease,  and  execute  a  counterpart : 
and  it  was  mutually  agreed,  that  in  the  said  lease  there  should  be  a  covenant, 
that  the  lessees  should  pay  the  rent,  and  keep  and  preserve  the  premises  in  suf- 
ficient and  tenantable  repair ;  and  that  it  should  be  lawful  for  the  plaintiffs  to 
enter  and  view  the  same,  during  the  continuance  of  the  said  term,  and  of  all 
want  of  repair  give  notice  at  the  premises ;  and  that  the  lessees  would  make 
good  the  same,  within  three  calendar  months  after  such  notice ;  and  there  was 
to  be  a  clause  of  re-entry  for  breach  of  any  of  the  covenants  iu  such  lease. 
And  thereupon,  afterwards,  in  consideration  that  the  plaintiffs  would  permit  and 
suffer  the  defendant  to  hold  and  enjoy  the  premises  before  such  lease  should  be 
made,  upon  the  terms  which,  by  the  said  memorandum  of  agreement  were  to 
be  contained  in  such  lease,  defendants  undertook  to  do  and  perform  all  such 
*2751  *^^°S*  ^  ^^  ^^  agreed  that  there  should  be  covenants  for  the  lessees 

-^  to  do  and  perform.  Averment,  that  plaintiffs  did,  before  any  lease  was 
made,  vis.,  from  the  day  and  year  first  mentioned,  until  the  commencement 
of  the  action,  suffer  the  defendants  to  occupy  as  aforesaid,  yet  the  defend- 
ants, during  all  that  time,  suffered  the  premises  to  be  out  of  repair;  that 
plaintiffs  entered  and  viewed  the  premises,  and  on  17th  of  October,  in  the 
year  first  aforesaid,  gave  the  defendants  notice  of  the  want  of  repair,  but 
that  they  did  not  repair  within  three  calendar  months,  by  reason  whereof 
plaintiffs  were  obliged  to  lay  out  a  large  sum  uf  money  in  repairing  the  pre- 
mises. Second  count,  that  on,  &c.,  in  consideration  that  defendants,  at  their 
request,  had,  before  that  time,  become,  and  then  were,  tenants  to  plaintiffs 
of  certain  prembes,  they  undertook  to  keep  the  same  in  good  and  tenant- 
able  repair ;  that  they  did  not  do  so,  ^'hereby  plaintiffs  were  obliged  to  lay 
out  a  large  sum  of  money  in  repairs.  Third  count,  same  in  substance ;  and 
common  money  counts.  Plea,  general  issue.  At  the  trial  before  Abbott,  C. 
Jm  at  the  London  sittings  before  this  term,  the  plaintiffs  gave  in  evidence  the 
ai^reement  set  out  in  the  first  count  of  the  declaration.  Whereupon  it  was  ob- 
jected for  the  defendants,  that  the  instrument  therein  recited,  bearing  date  March, 
1790,  was  a  lease  to  Crane,  and  that  there  being  a  subsisting  lease  at  the  time 
when  the  new  agreement  was  made  with  the  defendants,  the  consideration  for 
the  promise  laid  in  the  first  count  was  incorrectly  stated ;  the  action  should  have 
been  founded  on  the  original  lease.  The  lord  chief  justice  observed,  that  it  was 
immaterial  whether  the  instrument  were  or  were  not  a  lease,  as  the  secx>nd  and 
third  counts  stated  that  defendants  had  become  tenants  to  the  plaintiffs. 
9^g^  *The  plaintiffs  then  proved  a  lease  to  Peacock,  with  a  covenant  by  him 

-'  to  repair,  and  a  clause  of  re-entry  for  any  breach  of  covenant,  and  an 
snder-lease,  with  like  covenants  granted  by  him,  which  afterwards  .became  vested 
in  the  plaintiffs ;  they  then  proved  that  their  superior  landlord,  on  the  28th  of 
September,  1816,  gave  them  notice  to  repair  the  premises  in  question,  which 
were  out  of  repair ;  and  that  on  the  17th  of  October  following,  they  served  on 
defendants*  solicitor  notice  to  repair.  The  defendants  said  they  were  about  to 
teQ  the  premises,  and  begged  that  they  might  not  be  then  compelled  to  repair. 
No  repairs  were  done  by  them,  nor  were  the  premises  sold.  Plaintiffs  frequently, 
afterwards,  applied  to  them  to  repair,  and  said  that  if  it  was  not  done  they  would 
•end  workmen  to  do  it;  and  on  the  19th  of  March,  1817,  the  plaintiffs  sent 
workmen,  who  repaired  the  premises  at  an  expense  of  228/.,  doing  no  more  than 
was  necessary  to  put  them  in  tenantable  repair.  No  express  assent  by  the  de«< 
fendants  was  proved ;  but  some  evidence  was  given  to  show  that  they  knew 
what  was  going  on,  and  did  not  dissent  until  after  the  sum  above  mentioned  had 
been  expended.  The  defendants  afterwards  sold  the  premises  to  a  purchaser, 
who  puUed  down  the  old  buildings  and  entirely  rebuilt  them,  before  the  com- 
'■enoement  of  this  action.  The  lord  chief  justice  left  it  to  the  jury  to  say,  whe 
»aer  the  sum  expended  was  a  reasonable  sum  for  putting  the  premises  in  repair ; 
iad  obeerved,  tluU  the  plaintifi  had  a  right  to  have  the  premises  in  repair  at  all 
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tbnea  during  the  lease ;  and  that  the  subaequent  rebuilding  of  the  premises  did 
not  deprive  them  of  a  right  to  recover  such  sum  as  had  been  reasonably  expended. 
The  jury  found  a  verdict  for  the  plaintiffs  for  the  whole  sum  expended  by  them. 

*fr%lde  now  moved  for  a  new  trial,  on  the  ground  of  a  variance  b&-  r«Q77 
tween  the  declaration  and  the  evidence,  and  on  the  ground  of  a  misdireo  >- 
tion  by  the  lord  chief  justice  as  to  the  quantum  of  damages.  This  was  an  action 
founded  on  an  implied  contract  to  repair  the  premises  which  the  defendants 
occupied  ;  the  first  count  set  out  an  agreement  to  grant  a  lease,  and  alleged  that 
the  defendants  agreed  to  occupy  according  to  the  terms  of  that  agreement  until 
the  lease  should  be  executed.  The  second  and  third  counts  stated  that  a  tenancy 
existed.  Now,  if  the  instrument  of  1790  between  those  under  whom  the  plain- 
tiffs claim  and  the  defendants  was  a  lease,  it  was  still  subsisting  when  the  new 
agreement  was  entered  into  in  1816,  and  consequently  the  parties  occupied 
under  the  first,  and  not  under  the  second  agreement ;  so  that  the  consideration 
laid  for  the  promise  in  the  first  count  fails.  The  principle  upon  which  to  decide 
whether  any  instrument  be  or  be  not  a  lease,  is  clearly  laid  down  in  Bac.  Abr. 
Lease  (K).  **  Whatever  words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession,  and  the  other  come  into  it 
for  a  determinate  time ;  such  words,  whether  they  run  in  the  form  of  license, 
covenant,  or  agreement,  are  of  themselves  sufficient,  and  wiU,  in  construction 
oflaw,  amount  to  a  lease  for  years."  fABBOTT,  C.  J.  Supposing  it  to  be  a  lease, 
and  that  the  first  count  was  not  proved,  what  objection  is  there  to  the  second 
and  third  ?]  They  are  both  framed  on  an  implied  promise,  arising  out  of  the 
tenancy ;  whereas  the  promise  was  express,  and  contained  in  an  instrument 
containing  a  variety  of  provisions,  the  whole  of  which,  taken  together,  formed 
the  consideration  of  the  promise ;  the  whole,  therefore,  should  have  been  set 
out  in  those  counts.  [Abbott,  C.  J.  The  instrument  which  you  *men-  rvn^ya 
tion  was  not  under  seal ;  it  was  merely  evidence  of  a  continuing  promise  ^ 
by  the  person  coming  into  possession,  to  perform  the  contract  with  the  person 
who  might  happen  to  be  the  owner  of  the  ptemises. — Holroyd,  J.  If  the 
defendants  were  occupying  under  the  terms  of  the  original  agreement,  they  were 
bound  to  perform  the  terms  of  it  \  nor  was  it  necessary  to  set  out  the  whole  of 
it.  The  obligation  to  repair  arises  out  of  the  tenancy :  the  agreement  showing 
a  tenancy  was  evidence  to  prove  the  promise  as  laid ;  for,  by  law,  the  defend- 
ants as  tenants  were  bound  to  keep  the  premises  in  repair.}  Then,  secondly, 
the  question  of  damages  was  not  correctly  left  to  the  jury.  The  premises  were 
actually  rebuilt  before  the  action  was  commenced ;  under  such  circumstances, 
the  plaintiffs  could  not  have  claimed  more  than  nominal  damages  if  they  had 
not  laid  out  their  money  in  the  repairs.  But  as  there  was  not  any  evidence  to 
show  that  the  repairs  were  done  with  the  assent  of  the  defendants,  (and  without 
such  assent  the  plaintiffs  had  no  right  to  enter  for  the  purpose  of  doing  them,) 
they  ought  not  to  be  prejudiced  by  that  circumstance.  Suppose,  instead  of 
repairing  the  premises  themselves,  the  plaintiffs  had  brought  an  action  against 
the  defendants  for  suffering  them  to  be  out  of  repair,  and  at  the  trial  it  had  been 
proved  that  before  the  action  was  brought  they  had  been  completely  repaired, 
surely  nominal  damages  only  could  have  been  recovered. 

Abbott,  C.  J.  It  appeared  at  the  trial  that  the  plaintiffs  held  the  premises 
in  question,  together  with  others,  under  a  lease.  Part  of  those  premises  was 
let  to  the  defendants.  The  superior  landlord  of  the  whole  required  the  plain- 
tiffs to  repair  that  part  which  was  in  the  occupation  of  the  defendants,  under  a 
threat  of  an  ejectment.  *In  October,  1816,  notice  to  repair  was  given  r«o7o 
to  the  defendants,  but  they  did  not  repair.  The  premises  were  at  that  ^ 
time  unoccupied ;  the  defendants  had  put  them  up  to  sale  by  auction  and  bought 
them  in,  but  were  about  to  make  another  attempt  to  dispose  of  them.  Appli- 
cation was  then  made  to  the  attorney  for  the  defendants,  who  said  that  they 
wished  the  landlord  to  suffer  the  premises  to  remain  unrepaired  until  after  the 
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sale.  Hie  plaintiffs  then  gave  notice,  that  if  the  necessary  repairs  were  not 
done  by  a  certain  day,  they  would  order  them  to  be  done.  Under  these  cir- 
cnmstances  the  plaintiffs  did  repair  at  a  certain  expense,  which,  at  the  trial, 
was  proved  to  be  a  fair  and  reasonable  sum  to  be  expended  in  such  repairs.  I 
told  the  jury  that  it  was  quite  immaterial  whether  the  action  was  founded  on  the 
instrument  executed  in  1796,  or  on  that  of  1816,  because  in  each  there  was  a 
«tipalation  to  repair ;  and  further,  that  it  was  not  necessary  for  the  plaintiffs  to 
prove  that  the  defendants  assented  to  the  repairs  being  done  by  them,  because 
if  there  was  no  such  assent,  the  plaintiffs  would  be  trespassers,  and  liable  to  an 
action  for  the  entry.  I  observed  to  them,  that  the  plaintiffs  were  under  an 
obligation  to  repair  in  order  to  preserve  their  own  estate ;  and  further,  that  as 
lan(flords,  they  had  a  right  to  have  the  estate  at  all  times  in  good  repair,  for  other- 
wise their  reversion  would  be  lessened  in  value ;  and  I  left  it  to  them  to  decide 
whether  the  sum  expended  was  or  was  not  reasonable.  They  found  that  it 
was,  and  1  cannot  say  that  I  am  by  any  means  dissatisfied  with  that  finding. 

Baylet,  J.  I  think  that  this  case  is  free  from  all  doubt ;  the  defendants  held 
the  premises  under  an  obligation  to  repair,  which  they  did  not  perform.  The 
*2801  ^lA^^*'^  o^  ^^  damages  was  properly  the  loss  which  the  plaintiffs  sus- 
-^  tained,  by  reason  of  &e  default  of  the  defendants.  That  was  the  sum 
reasonably  expended  by  them  in  doing  such  repairs  as  were  necessary  for  the 
jHirpose  of  avoiding  a  forfeiture  of  the  lease,  which  they  had  of  these,  together 
with  other  premises. 

HoLKOYD,  J.  I  am  of  opinion  that  there  is  not  any  ground  for  a  new  trial  in 
this  ease.  The  plaintiffs  are  entitled  to  retain  the  verdict  for  the  damages  given. 
It  is  clear  that  they  sustained  a  loss  to  that  amount,  in  repairing  the  premises 
which  the  defendants  ought  to  have  repaired.  Assuming  that  the  landlords  iaw- 
foUy  entered  and  repaired,  this  is  quite  clear,  for  the  subsequent  rebuilding  was 
no  remuneration  to  them.  It  is  argued,  however,  that  the  plaintiff's  had  not  any 
right  to  enter ;  but  I  think  that  ^ey  had,  on  the  ground  that  they  were  liable  to 
repair,  and  that  the  want  of  repa'ir  by  the  defendants  was  a  forfeiture  for  which 
they  might  enter,  under  the  provision  in  the  agreement,  that  there  should  be  a 
claose  of  re-entry  for  breach  of  any  covenant  in  the  lease  contracted  for,  although 
they  may  be  considered  as  having  subsequently  waived  the  forfeiture.  But 
whatever  may  be  the  law  as  to  that  point,  the  plaintiffs  are,  at  all  events,  only 
liable  to  an  action  of  trespass  for  the  entry,  and  may  notwithstanding  recover 
the  money  which  they  expended.  This  would  have  been  quite  clear,  if  the 
premises  had  not  been  aflerwards  pulled  down  and  rebuilt ;  and  I  cannot  see  how 
that  circumstance  lessens  the  damages  which  had  been  then  already  sustained. 

Best,  J.,  concurred. 

Rule  refused 

•281]  »WARREN  v.  HOWE. 

An  tm^nmenl  by  indenture  of  a  judgment  debt  is  not  an  assignment  of  property  within  the 
iDeamng  of  the  55  G.  3,  c  184 »  ach.  part.  I.,  tit.  Conveyaneet  and  does  not  therefore  require 
so  ad  Talorem  stamp ;  but  must  have  the  ordinary  deed-stamp. 

Covenant  on  an  indenture :  Plea,  non  est  factum.  At  the  trial  before  Ab- 
bott, C.  J.,  at  the  London  sittings  after  last  term,  the  deed  was  produced  in 
evidence ;  and  it  recited,  that  the  defendant  being  indebted  to  the  plaintiff  in  the 
smn  of  50/.  5«.,  and  being  unable  to  pay,  had  requested  the  plaintiff  to  take  an 
assignment  of  a  judgment  against  one  Morgan  for  168/.,  in  order  to  secure  to 
the  plaintiff  the  payment  of  his  debt ;  and  that  he  assigned  the  judgment  to  the 
plamtiff,  to  secure  him  the  payment  of  50/.  5a.  upon  trust  in  the  first  place,  out 
of  the  moneys  to  be  recovered  on  such  judgment,  to  pay  the  expenses  of  the 
assignment,  and  all  necessary  expenses  in  enforcing  payment  of  the  judgment 
Dot  exceeding  30/. ;  and  in  the  next  place  to  pay  himself  the  50/.  5«.,  and  then 
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to  pay  Aa  reiidue  to  the  defendant.  The  deed  had  an  ad  valorem  stamp  of 
1/.  10«.  It  was  objected  that  it  ought  to  have  had  the  common  deed-stamp  of 
!/•  15«.;  and  the  lord  chief  justice  being  of  this  opinion»  nonsuited  the  plaintiff, 
but  reserved  to  him  liberty  to  enter  a  verdict  for  60/.  5«.,  if  the  court  should  be 
of  opinion  that  the  deed  was  duly  stamped. 

Jeremy  now  moved  accordingly.    The  deed  was  properly  stamped.    By  the 
65  O.  3,  c.  184,  sched.  part  I.,  tit.  CoAveyonce,  a  stamp  of  !/•  10«.  is  required 
upon  the  sale  of  a  right,  tide,  interest,  or  claim,  into,  out  of,  or  upon  any  lands, 
tenements,  rents,  annuities,  or  other  property  where  the  consideration-money 
amounts  to  M/.,  and  *does  not  exceed  150/.     Now,  the  assignment  of  r«2oo 
a  jttdgment^ebt  is  an  assignment  of  a  right  to  property  within  the  mean-  ^ 
ing  of  that  cause.     It  is  clear  that  a  chose  in  action  may  be  assigned  for  a  just 
debt,  Vin.  Abr.  Assignments  D,  and  that  a  debt  upon  a  judgment  may  be  as- 
signed, Littleton's  Rep.  116;  and,  although  in  such  cases,  actions  must  be 
brought  in  the  name  of  the  assignor,  still  the  assignee  has  a  property  in  the  right 
assigned ;  and  that  was  so  considered  by  Buixbs,  J.,  in  Master  v.  AHUer,  4 
T.  R.  340.     It  IB  true,  that  the  court  of  common  pleas  in  Coafs  v.  Perry^  6  B. 
Moore,  188,  were  of  opinion,  that  a  deed  of  assignment  of  property  to  trustees 
in  trust  to  sell,  was  not  a  conveyance  within  the  meaning  of  this  clause,  on  the 
ground  that  it  applied  only  to  actual  sales  between  vendor  and  vendee ;  but  here 
there  was  an  actual  transfer  of  the  assignor's  right  to  the  amount  of  the  debt  to 
.the  assignee.     Secondly,  if  it  does  not  fall  within  this  clause  it  is  a  conveyance 
•of  property  in  trust  for  sale,  intended  only  as  a  security  for  money  ;  and  for  the 
duty  imposed  upon  such  a  deed,  the  schedule  refers  to  title  Mortgage,  and  by 
ithat  the  duty  of  1/.  I0«.  is  required  in  cases  where  the  same  is  intended  as  a 
security  for  the  payment  of  a  sum  exceeding  50/.,  and  not  exceeding  100/.     In 
the  deed  in  question,  it  was  expressly  stated  that  the  assignment  was  made  «« for 
the  better  securing"  the  repayment  of  the  debt  due,  and  upon  certain  trusts  to 
<eifect  that  object ;  it  seemed,  therefore,  to  fall  durectly  widiin  the  provision  of 
ithat  title  of  the  act,  and  if  so,  that  stamp  was  sufficient. 

Abbott,  C.  J.  It  happens  in  this  case  that  the  ad  valorem  duty  is  less  than 
^at  which  would  have  been  payable  in  respect  of  the  common  deed-stamp,  but  in 
*.most  cases  the  former  duty  is  higher.  Whether  this  clause  of  the  sta-  rMoo 
«tute  requiring  the  ad  valorem  duty  be  cumulative  or  not,  it  is  unneces-  *- 
«ary  to  decide  in  this  case,  for  we  are  all  of  opinion  that  a  judgment-debt  is  not 
gpfoperty  within  the  meaning  of  the  clause.  The  words  are,  "  conveyance  of 
any  right,  title,  interest,  or  daim  to  any  lands,  tenements,  rents,  annuities,  or  other 
property^  for  or  in  respect  of  the  deed,  whereby  the  lands  or  other  things  sold 
shall  be  conveyed  to  the  purchaser."  The  statute  enumerates  things  which  are 
the  subject  of  sale,  and  which  are  usually  converted  into  money;  and  I  think 
that  the  expression,  other  property,  applies  only  to  property  of  the  same  descrip- 
tion las  that  previously  mentioned,  viz.,  such  property  as  is  usually  the  Subject 
of  sde  and  may  be  converted  into  money.  Now,  a  judgment-debt  is  not  a  pro- 
pert^r  of  that  description.  It  ciearly  does  not  fall  within  the  other  clause  which 
has  been  adverted  to,  because  it  is  not  a  conveyance  of  property  in  trust  for  sale. 

_  Rule  refused. 

BLIZARD  V.  KELLT. 

A  count  in  elaoder,  charging  that  defendant  had  imaoud  up^n  the  plaint^  the  crime  of  felony, 

10  good  after  Teraict.(a) 

Action  for  slander.  One  count  charged  that  the  defendant  had  wrongfully, 
and  without  reasonable  or  probable  cause,  imposed  the  crime  of  felony  upon  the 
plaintiff.  Plea,  not  guilty.  At  the  trial  before  Park,  J.,  at  the  last  assizes  for 
the  county  of  Gloucester,  the  plaintiff  obtained  a  general  verdict  with  200^ 

(a)  See  Comyna'  Dig.,  til.  Aaitm  on  the  eatefor  D^tmaiion,  D.  4,  and  1  Ventria.  964. 
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dnugvflp  Tmmton  now  moved  to  arrest  the  judgment,  on  the  groand  that  the 
Moj-i  eomit  which  stated  that  the  ^defendant  had  imposed  upon  the  plaintiff 
-*  the  crime  of  felony,  was  bad.  Those  words  had  no  specific  meaning. 
If  die  plaintiff  recoyered  damages  upon  that  count,  he  might  afterwards  bring  an 
action  for  the  specific  words  used,  and  the  judgment  obtained  in  this  action 
coold  not  be  pleaded  in  bar.  Cook  v.  Cox^  3  M.  &  S.  110,  is  an  authority  to 
show  that  the  words  themselyes  ought  to  be  set  out  in  the  declaration,  and  that 
a  count  containing  such  a  general  charge  is  bad,  even  after  verdict  In  Pippett 
V.  Heam^  5  B.  d&  A.  634,  although  it  was  held  that  a  count  charging  generally, 
that  the  defendant  had  maliciousiy  indicted  the  plaintiff  for  wilftil  and  corrupt 
perjury  was  good  after  verdict,  yet  a  distinction  was  there  taken  between  felony, 
which  embraced  a  variety  of  chaif  es,  and  perjury,  which  was  one  distinct  crime. 

J?.  Bayly ^  amicus  curiie,  stated,  that  he  had  for  many  years  in  his  precedent- 
book  a  lonn  of  such  a  count,  and  a  manuseript  note  of  a  case  taken  by  the  late 
Loid  Chief  Justice  Gnas,  in  which  such  a  count  was  held  good  after  verdict ; 
aad  Stmrkitf  amicus  curiae,  referred  the  court  to  Davis  v.  Noakes^  I  Stark.  377. 

Abiott,  C.  J.  This  form  of  count  is  very  ancient.  The  words  in  present 
Bse  are  a  bad  translation  of  the  Latin  words,  *«  crimen  feloniae  imposuiL  The 
kgal  sense  and  meaning  of  those  words  w^  that  the  party  made  the  charge  of 
Moay  beloce  a  magistrate.  It  is  not  sufficient,  in  support  of  such  a  count,  to 
prove  that  the  plaintiff  was  charged  with  felony  in  conversation.  It  can  only 
be  sustained  by  proof,  that  the  defendant  went  before  a  magistrate  and  charged 
9agK^  the  plaintiff  with  felony.  *The  objection  taken  to  such  a  count,  that  it 
''  does  not  specify  the  particular  felony  with  which  the  party  was  chained, 
is  not  valid  after  verdict. 

Rule  rofiised.(a) 


ta)  The  foUowing  case  is  takeo  from  Lord  Chief  Jnatioe  Gibb«*«  MS.  Note  Book. 

COLEMAN  o.  GOODWIN,  B.  R.,  Easter.  1782. 

Caee  for  slander.  The  declaration  consisted  of  nine  counts.  The  first  stated  that  before, 
&Cm  one  J.  H.  lived  at  Bristol ;  that  said  J.  H.  before,  dec,  and  whilst  he  lived  at  Bristol, 
had  been,  and  was  suspected,  and  publicly  accused  and  charged  with  having  been  guilty  of 
■edeoMtied  pmetiosa.  That  defendant,  in  a  disooinrse  concerning  plaintifT,  and  oonoeming 
nod  J.  U.,  and  eoooeming  sodomy  and  sodomitical  practices,  spoke,  «c.  The  six  next  counts 
charged  dtflerent  sets  of  words.  The  eighth  repeated  the  same  colloquium ;  and  the  words 
Ind  were,  "I  have  known  him  to  stav  all  night  at  H/s;"  meaning,  ft^c,  to  insinuate  that 
pjaintiff  had  been  oonoemed  in,  and  had  been  guilty  of  sodomitical  practices  with  said  H.  Thp 
niBth  charged  that  defendant  had  impoted  the  crime  of  having  been  guiUjf  of  eodomitieal  prac- 
tictt  9fithepiaiMtif. 

Verdiei  tor  plaintilT,  damages  5007.    The  verdict  was  general. 

WielUtt  ana  Beartrmjt  contended,  in  arrest  of  judapaent,  that  the  last  two  eonnts  were  bad. 
They  ot»jected  to  the  e^hth,  that  the  words  were  clear  in  their  meaning,  and  innocent,  and 
that  an  mnuendo  may  £uc  the  doubtful  or  ambiguous  meaning  of  words,  but  cannot  annex  a 
•mtt  totally  eollateral ;  4  Co.  17 :  and  to  the  ninth  they  objected,  that  sodomitical  practices 
vai  BO  specific  charge ;  Sayer^e  ease,  M.  T.  18  G.  3,  where  the  court  eaid  they  knew  what 
fcason  was,  but  not  what  treasonable  practices  meant.(a) 

S^ieitor-General  (Zer),  WiUon,  and  Pi^ott^  contrd,  said  the  old  doctrine  of  words  was  now 
<q>leded,  and  it  was  fully  settled  that  their  meaning  was  a  fact  to  be  left  to  the  jury. 

.  Lord  MiUisnEXiB.  It  is  much  to  be  lamemed  that,  upon  a  general  verdiet,  the  eourt  cannot 
fit  jodffBient  if  any  one  count  is  bad. 

,  It  IS  TOJeeted  that  the  last  count  contains  no  description  of  any  crime  known  in  law.    That 
If  Bot  necessary.    It  charges  it  in  the  vul^r  language,  which  is  sufficient. 

Next,  it  is  said  thai  the  words  in  the  eighth  count  are  not  sufficient,  d&c.  What  do  these 
words  signify  f  Can  anjr  one  doubt  f  The  meaning  of  all  words  depends  on  the  subject-mat- 
ter.  It  IS  lira-  the  determination  of  the  jury,  and  was  left  to  them. 

*2%g]      ^Ashhubst,  J.    The  effect  of  the  words  on  the  bearer  is  what  is  to  be  considered. 
-«  The  old  eases  are  a  disgrace  to  the  law. 


BtrxxEE,  J,  How  this  would  rest  upon  the  bare  innuendo,  might  be  doubtful ;  but  with  the 
cpBoqoinm  there  can  be  no  doubt.  The  question  is,  whether  tnese  words,  by  any  constnic- 
tioa,  can  mean  to  impute  sodomy.  They  certainly  can,  and  it  is  found  they  do.  The  reason 
■>r  amsting  lodgments  upon  general  verdicts  in  civil  cases  is  because  the  court  cannot  tell 
Mw  to  apportion  the  damages.  In  indictments  it  is  different,  because  it  appears  that  the  de- 
fendam  ins  been  guilty  of  a  crime  for  which  he  is  to  suffer. 

(i»  JUport«d  t  W.  Bl.  11C5,  but  the  dictum  here  cited  is  not  in  the  printed  report. 
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As  to  the  last  count,  toordi  will  not  Bnppoxt  each  &  count.  It  is  understood  to  mean  an 
accufiation  before  a  mag;iitrate ;  but  in  such  an  accusation  it  is  not  necessary  to  use  the  words 
of  a  legal  charge ;  that  is  made  out  afterwards  by  the  evidence. 

Rule  dischsrged. 

The  KING  v.  The  Justices  of  the  North  Riding  of  TORKSHIRE. 

Prisoners  committed  to  jail  for  trial,  who  are  able,  but  reliise  to  work,  are  not  entitled  by 
law  to  have  any  food  provided  for  them  by  the  public ;  and  therefore  where  a  magistrate 
reported,  as  an  abuse,  to  the  justices  at  the  quarter  sessions,  that  untried  prisoners  had  been 
compelled  to  work  at  the  tread-mill,  and  the  justices  at  sessions  ordered  that  the  tread-mill 
should  be  applied  to  the  employment  of  other  prisoners  as  well  as  those  sentenced  to  hard 
labour ;  and  that  those  committed  for  trial  who  were  able  to  work,  and  had  the  means  of 
eroplovment  offered  them  bv  which  they  mi^ht  earn  their  support,  but  who  refused  to  work, 
should  be  allowed  bread  and  water  only,  this  court  refused  to  grant  a  mandamus  to  compel 
the  justices  to  order  such  prisoners  any  other  food. 

M.  Stapylton,  Esquire,  a  magistrate  for  the  North  Riding  of  Yorkshire,  in 
his  official  capacity,  visited  the  house  of  correction  at  Northallerton,  on  the  14th 
October,  1823,  and  found  tliat  several  prisoners  committed  for  trial  had  been 
compelled  to  work  upon  the  tread-mill,  against  their  inclinations.  On  the  same 
day  he  made  his  report  in  writing  to  the  justices,  in  general  quarter  sessions 
assembled,  of  this  state  of  facts,  and  required  the  same  to  be  taken  into  immediate 
consideration,  and  rectified.  The  sessions  took  the  report  into  consideration, 
and  made  an  order  that  the  tread-mill  should  be  applicable,  both  as  hard  labour, 
in  the  ^cases  of  such  prisoners  as  might  be  sentenced  thereto,  and  for  r^oou 
the  employment  of  other  prisoners ;  and  also,  that  persons  committed  ^ 
for  trial,  who  were  able  to  work,  and  had  the  means  of  employment  offered 
them,  by  which  they  might  earn  their  support,  but  who  should  obstinately  re- 
fuse to  work,  should  be  allowed  bread  and  water  only.  Upon  an  affidavit  dis- 
closing these  facts,  and  the  belief  of  Mr.  Stapylton  that  bread  and  water,  unac- 
companied by  any  other  article  of  food,  does  not  afford  sufficient  nourishment 
for  the  due  support  of  human  nature,  and  that  upon  such  a  diet  the  health  of 
prisoners  cannot  be  preserved, 

Scarlett  (and  •Alexander  was  with  him)  moved  for  a  mandamus  to  the  justices 
of  the  peace  for  the  North  Riding  of  Yorkshire,  commanding  them  to  inquire  into 
and  rectify  this  abuse.  By  stat.  4  G.  4,  c.  64,  s.  17,  **any  justice  is  empowered 
to  enter  into  and  examine  the  state  of  any  jail,  as  often  as  he  shall  think  fit,  and 
is  required  to  report,  in  writing,  any  abuse  therein,  to  the  next  quarter  sessions ; 
which  abuse,  so  reported,  shall  be  taken  into  immediate  consideration,  by  the 
justices  at  such  sessions,  and  the  most  effectual  measures  adopted  for  inquiring 
into  and  rectifying  such  abuse,  as  soon  as  the  nature  of  the  case  will  allow.'* 
Now,  if  this  court  see  that  the  justices  have  not  complied  with  the  directions 
of  that  section,  in  rectifying  the  abuse  presented,  it  will,  by  mandamus,  compel 
them  so  to  do.  By  section  10,  certain  regulations  are  prescribed  for  the  ma- 
nagement of  prisons ;  and  by  the  thirteenth  regulation  it  is  provided,  that  **  every 
prisoner  maintained  at  the  expense  of  any  county,  Slc,,  shall  be  allowed  a  suffi- 
cient quantity  of  plain  and  wholesome  food,  to  be  *regulated  by  the  ses-  r»oQQ 
sions ;  regard  being  had  (so  far  as  may  relate  to  convicted  prisoners)  to  ^ 
the  nature  of  the  labour  required  from,  or  performed  by  such  prisoners,  so  that 
the  allowance  of  food  may  be  duly  apportioned  thereto :  and  the  justices  may 
order  for  such  prisoners  of  every  description  as  are  not  able  to  work,  or  being 
able,  cannot  procure  employment  sufficient  to  sustain  themselves  by  their  in- 
dustry, or  who  may  not  be  otherwise  provided  for,  such  allowance  of  food  as 
the  justices  shall  think  necessary  for  the  support  of  health.*'  Then  section  37, 
reciting  that "  persons  are  often  committed  to  prison  for  trial,  who  are  willing  to 
be  employed  in  such  work  as  can  be  conveniently  executed  in  the  prison  to  which 
they  are  so  committed,  and  it  is  fit  that  such  persons  should  be  so  employed 
rather  than  that  they  should  be  obliged  to  remain  idle  during  their  confinement,'* 
enacts,  that  any  visiting  justice  may  authorize,  by  an  order  in  writing,  the  em- 
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ployment  of  any  such  prisoners,  with  their  own  consent,  in  any  such  work ; 
and  that  the  keeper  of  such  prison  is  to  employ  such  prisoners  in  such  work  or 
labour  accordingly,  and  is  to  pay  to  such  prisoners  any  such  wages,  or  portion 
of  the  same,  and  at  such  periods  as  shall  be  directed  by  such  justice."  From 
these  two  sections  it  is  obvious  that  such  prisoners  committed  for  trial,  as  have 
not  the  means  of  supporting  themselves,  and  are,  consequendy,  maintainable  by 
the  riding,  are  entitled  to  a  sufficiency  of  plain  and  wholesome  food  ;  and  that 
the  magistrates  have  no  authority  to  compel  such  prisoners  to  work  at  the  tread- 
mill, or  at  any  other  species  of  employment  against  their  inclinations.  Now 
die  order  of  the  justices,  made  subsequently  to  the  reported  abuse,  is  in  direct 
Mgg-|  contravention  of  this  act  of  parliament.  The  effect  of  that  order  is  *to 
-^  compel  the  ui^tried  prisoners  to  work  against  their  will ;  for  if  they  do 
not  work  at  the  employment  prescribed,  they  will  have  no  other  allowance  than 
bread  and  water.  That,  too,  cannot  be  considered  *'  plain  and  wholesome  food,*' 
widun  the  meaning  of  the  tenth  section.  Such  food  must  necessarily  be  of  a 
description  adequate  to  the  due  preservation  of  health ;  yet  tliat  is  negatived  by 
the  affidavit.  It  is  true,  that  no  individual  case  is  mentioned  in  which  the 
allowance  of  bread  and  water  alone  has  had  a  prejudicial  effect  upon  the  health 
of  the  prisoner,  but  it  is  notorious,  that  many  of  the  diseases  afflicting  the  labour- 
ing classes,  result  from  too  spare  a  diet.  fABBOTT,  G.  J.  How  are  we  to  judge 
what  is  **  plain  and  wholesome  food  ?"  That  is  matter  upon  which  the  justices 
are  exclusively  to  decide.  Can  you  refer  us  to  any  act  of  parliament  which 
makes  it  compulsory  on  the  county  to  provide  with  food  persons  committed  for 
trial?]  The  only  statutes  bearing  upon  that  point  are  19  Car.  2,  c.  4;  31  6 
S,  c.  46,  8.  13,  and  4  G.  4,  c.  64. 

Abbott,  C.  J.  It  appears  by  the  preamble  of  the  19  Car.  2,  c.  4,  that  before 
that  statute  there  was  not  any  sufficient  provision  made  for  the  relief  and  setting 
on  work  of  poor  persons  committed  to  jail  for  felony  and  other  misdemeanors, 
and  that  they  actually  many  times  perished  before  their  trial,  and  that  the  poor, 
living  there  idle  and  unemployed,  became  debauched,  and  came  forth  instructed 
in  the  practices  of  thievery  and  lewdness ;  and  that  statute  then  enabled  the 
JQstiees  at  sessions  to  provide  a  stock  of  materials,  out  of  the  county  rate,  for 
letting  on  work  poor  prisoners,  and  to  bestow  the  profits  arising  from  such 
tAQQ-i  labour  towards  their  relief.  *The  statute  31  6.  3,  c.  46,  s.  12,  extends 
-^  the  provisions  of  the  former  statute  to  all  prisoners  whatever  within  the 
jails,  who  may  be  inclined  and  willing  to  work ;  and  by  the  recital  in  tlie  thir- 
teenth section,  it  appears,  that  even  at  that  time  the  heidth  of  the  prisoners  was 
freqnendy  so  affected  by  want  of  necessary  food  as  to  render  them  incapable 
of  bbour  when  released;  and  the  justices  at  sessions  are  thereby  authorized  to 
order  money  to  be  paid  out  of  the  county  rate  towards  assisting  prisoners  of 
tftry  description  who  are  not  able  to  work,  or  who,  being  able,  cannot  obtain 
employment  sufficient  to  sustain  themselves  by  their  industry.  It  is  clear, 
therefore,  that  before  the  late  statute  prisoners  who  were  able  and  unwilling  to 
work  were  not  entitled  to  be  maintained  at  the  public  expense ;  and  it  is  not 
contended  that  that  statute  casts  such  a  burthen  upon  the  public.  There  being, 
therefore,  no  provision  in  any  act  of  parliament  to  compel  the  county  to  provide 
food  for  those  who  are  able  but  unwilling  to  work,  we  cannot  grant  a  mandamus 
to  compel  the  justices  to  order  any  species  of  food  to  be  provided  for  such  pri- 
soners. We  ought  to  see  clearly  that  the  magistrates  have  neglected  some  duty 
imposed  upon  them  by  law  before  we  compel  them  to  act  in  any  particular 
mode.  From  the  facts  now  before  the  court  it  does  not  appear  that  labour  at 
the  tread-mill  is  a  species  of  work  unfit  for  the  employment  of  the  prisoners. 
I  cannot  say  that  such  an  employment  is  contrary  to  law.  The  legislature 
sppears  to  have  vested  in  the  county  magistrates  a  discretion  as  to  the  manage- 
■^Bt  and  diet  of  the  prisoners. 

Batu?,  J.     I  am  of  opinion  that  the  public  are  not  bound  to  find  food  for 
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those  who  ate  able  but  who  are  ^unwilling  to  work,  and  if  that  be  so  the  rMoi 
justices  have  already  done  more  than  the  law  required  them  to  doi  by  l- 
ordering  surh  persona  bread  and  water. 

Best,  J.(a)  1  think  that  a  writ  of  mandaratts  ought  not  to  issue  in  this  case, 
becanse  the  magistrates  have  already  done  more  than  we  could  order  them  to 
do.  If  the  law  requires  a  certain  thing  to  be  done,  we  may  order  it  to  be  done 
by  the  party  upon  whom  the  obligation  of  doing  it  is  imposed*  If  he  is 
to  act  according  to  his  discretion,  and  he  will  not  act  or  even  consider  the 
matter,  we  may  compel  him  to  put  himself  in  motion  to  do  the  thing,  but 
we  cannot  control  his  discretion.  By  the  statute  4  6«  4,  c.  64,  s.  17,  the 
justices  at  sessions  are  bound,  upon  its  being  reported  by  a  magistrate  that 
certain  abuses  exist  in  a  jail,  to  take  that  report  into  consideration.  In  this 
case  a  magistrate  made  his  report  tliat  prisoners  eommhted  lor  trial  were  cooa- 
pelled  to  work  on  the  tread-mill^  The  justioes  at  sessions  took  that  report  into 
consideration,  and  determined  that  the  tread-;mill  should  be  applicable  both  as 
hard  labour  to  such  prisoners  as  were  sentenced  thereto,  and  for  the  employ- 
ment of  all  other  prisoners.  So  far  they  have  oompHed  with  the  act  of  parliar- 
ment,  by  taking  the  matter  into  consideration ;  but  it  is  said  that  they  have  not 
rectified  that  which  is  alleged  to  be  an  abuse,  because  they  have  directed  the 
tread*mill  to  be  used  for  the  employment  of  all  prisoners,  and  have  also  ordered 
that  persons  committed  for  trial,  who  are  able  to  work,  and  have  the  means  of 
employment  offered  them  by  the  magistrates,  by  which  they  may  earn  their 
support,  but  who  obstinately  refuse  to  work,  shall  be  allowed  bread  *and  r^gA 
water  only ;  and  it  is  insisted  that  that  is  not  plain  and  wholesome  food  ^ 
for  tlieir  support,  and  therefore  a  violation  of  the  thirteenth  regulation*  It  ii 
not,  however,  for  us  to  decide  whether  it  be  or  be  not  sufficient,  the  quali^  and 
quantity  of  the  food  being  left  to  the  discretion  of  the  magistrates.  But  what  right 
has  a  prisoner  to  whom  work  is  offered,  and  who  ia  able  to  do  it,  but  will  notf 
to  have  any  food  at  the  expense  of  the  ooouty  ?  According  to  the  poor-laws, 
he  who  is  able  to  labour  is  to  be  maintained  by  labour  only,  and  nothing  is  to 
be  provided  for  him  but  a  means  of  employment.  Neither  humanity  nor  policy 
requires  that  one  on  whom  a  chaige  of  felony  has  been  made  on  oath,  should 
be  in  a  better  situation  than  one  who  lives  unsuspected  of  crime.  The  common 
law  made  no  provision  for  maintaining  prisoners  in  idleness.  And  the  preamble 
of  the  19  Car.  2,  c.  4,  is  a  legislative  declaration  of  the  mischievous  consequences 
resulting  from  poor  prisoners  not  having  the  means  of  supporting  themselves  by 
labour,  and  from  their  living  in  idleness,  and  that  statute,  as  a  remedy  for  this 
error,  enacts  that  the  justices  shall  provide  materials  for  setting  on  such  prison- 
ers to  work.  The  wise  principle  of  that,  as  well  as  all  other  statutes  for  the 
maintenance  of  the  poor  was,  that  employment  should  be  provided  A>r  them  by 
which  they  might  support  themselves.  Tlie  4  G.  4  sanctions  that  principle. 
The  thirteenth  regulation  enables  the  justices  to  order  for  such  prisoners  of 
every  de»eripiion  an  are  not  able  to  work,  or  being  able  eannoi  procure  em- 
ployment sufficient  to  sustain  themselves  by  their  industry,  or  who  may  not 
otherwise  be  provided  for,  such  allowance  of  food  as  they  shall  think  necessary 
for  the  support  of  health.**  The  thirty-seventh  section  enables  the  magistrates 
to  employ  prisoners  committed  for  trial  ivith  the  *con$ent  of  such  prison-  rMM 
ers.  This  section  prevents  them  from  forcing  such  prisoners  to  work  ^ 
against  their  will,  but  it  does  not  oblige  them  to  find  food  for  such  as  are  able 
and  will  not  work.  An  idle  person  has  no  right  to  the  maintenance  now 
claimed  for  him,  and  therefore  we  cannot  order  the  magistrates  of  the  county  to 
provic'.e  better  food  for  such  prisoners  than  they  have  already  offered  them.  I 
do  not  mean  to  say  that  magistrates  in  all  cases  would  be  justified  in  offering  to 
such  prisoners  the  same  severe  labour  that  persons  condemned  to  hard  la^wr 
are  bound  to  perform.     Inasmuch  as  the  object  of  employment  of  prisoneni 

a)  Holroyd,  J.,  wtt  in  the  tsil  eourt. 
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ooaunitiad  ibr  trial  is  support  and  not  paniahmeat,  it  may  perfaapa  bo  fit  to  pro* 
fide  the  noet  profitable  and  least  irksome  labour  which,  consistently  with  the 
seenhty  of  the  prisoners  and  the  situation  of  the  jail,  can  be  provided. 

Rule  refiised* 


DRATTON  and  Another  v.  DALE. 

Awnapai  by  the  endonM  agaimt  tba  maker  of  «  promissory  note,  payable  to  A.  B.  or  his 
order.  Plea,  first,  uon  aasumpsit ;  and,  secondly,  that  A.  B.  became  a  bankrupt,  and  that 
his  property  was  duly  assigned  to  tasi^pees,  whereby  the  interest,  title,  and  right  to  endorse 
the  PTOTiisaory  note  oefora  the  time  ol  endorsement  became  Tested  in  the  assignees,  where* 
by  the  eodorsemeot  by  A.  B.  wss  Toid,  and  created  bo  right  in  the  plaintiffs  to  sue.  Repli- 
cation to  the  last  plea,  that  the  endorsement  was  made  with  the  consent  of  the  assignees. 
Rqoinder  taking  issue  upon  that  £u5t.  A  verdict  having  been  found  for  the  plaintiff  on  the 
fine  isBiie,  and  for  the  defendant  on  the  second,  it  was  Mid  that  the  plaintiff  was  entitled  to 
judgment  upon  the  whole  record.  First,  because  the  defendant,  who  had  made  the  note 
payule  to  A.  B.  or  his  order,  was  estopped  trom  saying  that  A.  B.  was  not  competent  to 
make  an  order.  Secondly,  because  the  property  acquired  by  a  bankrupt  subsequently  to  his 
Wakrapicy  does  not  abssilately  vest  in  the  assignees,  although  they  have  a  right  to  cuim  it : 
bat  if  they  do  not  make  any  claim,  the  bankrupt  has  a  ngot  to  auch  property  against  all 
other  peraona. 


by  the  plaintiffsv  as  endorsees  against  the  defendant*  as  the  maker 
of  a  promissory  note,  dated  the  22d  of  Septembert  1818,  for  50/.,  for  value 
«on^-|  *receiTed,  payable  twenty*four  months  after  date,  to  one  Gauntlett  Clarke, 

•^  or  his  ofdtr^  and  by  the  said  G.  Clarke  endorsed  to  Messrs.  Knight  and 
Freeman,  and  by  thera  endorsed  to  the  plaintiffs.  Plea,  first,  general  issue,  and 
secondly,  the  bankruptcy  of  the  said  Gr.  Clarke  and  one  G.  Whitehead  the 
younger,  by  virtue  of  a  eommission  of  bankrupt  dated  and  issued  the  19th  No- 
vember, 1814,  and  an  assignment  thereupon  by  the  commissioners  to  Messrs. 
Gibson,  Wilson,  and  Howell,  dated  the  1st  December,  1814,  by  reason  of  which 
and  by  force  of  the  statute  in  such  case,  4ce.,  the  interest,  title,  and  right  to  en- 
dorse the  said  promissory  note  in  the  declaration  mentioned,  before  and  at  the 
time  of  the  endorsement  by  G.  Clarke,  became  and  was  vested  in  the  said  as- 
signees, and  not  in  the  said  Clarke,  and  thereby  the  endorsement  of  Clarke  be- 
came void,  and  created  no  right  in  the  plaintiffs  to  sue.  The  plaintifiTs  joined 
issue  on  the  first  plea  and  replied  to  the  second,  that  after  the  assignment  to  the 
assignees,  the  endorsement  of  Clarke  was  made  by  him  by  and  wiUi  the  consent 
of  the  said  assignees.  Rejoinder  denying  such  consent,  whereupon  issue  was 
joined.  At  the  trial,  before  Absott,  C.  J.,  at  the  adjourned  sittings  at  Guild- 
ball,  after  Hilary  term,  1881,  a  verdict  was  found  for  the  plaintiffs  for  61/.  10s., 
subject  to  the  opinion  of  the  court  upon  a  case  which  stated  the  issuing  of  the 
eommission,  and  the  assignment  to  the  assignees  named  in  the  plea,  and  that 
they  executed  a  power  of  attorney  to  Clarke  to  collect  debts,  and  sue  in  their 
mmes,  d^.  At  the  time  of  the  bankruptcy  the  defendant  was  indebted  to 
Clarke's  separate  estate  in  a  sum  much  exceeding  the  amount  for  which  the 
piomissoTy  note  was  given.  Wilson  was  the  sole  acting  assignee,  and  he  having 
cAOK-i  desired  Clarke  to  proceed  against  the  ^defendant  for  the  recovery  of  the 

^  debt,  Clarke  proposed  to  take  that  debt  upon  his  own  account,  and  Wil- 
■OB  assented  to  that  proposal,  Clarke  informed  the  defendant  of  this  arrangement, 
and  he  gave  the  promissory  note  in  question  in  part  payment  of  his  debt ;  Clarice 
sadocsed  it  for  a  boni  fide  debt  to  Knight  and  Freeman,  and  the  latter  endorsed 
it  ftir  a  valuable  consideration  to  the  pLiintiffs,  Neither  Knight  and  Freeman 
■or  the  plaintiffs  knew  of  the  circumstances  under  which  the  note  was  given. 
Upon  counsel  being  heard  in  a  former  term,  the  court  were  of  opinion  that  tliere 
was  not  sny  evidence  that  the  note  was  endorsed  by  Clarke  with  the  consent 
of  all  the  assignees,  and  they  ordered  the  Terdict  to  be  entered  for  the  plaintiffs 
on  the  first  issue,  and  for  the  defendants  on  the  second  issue,  and  that  the  case 
shodd  be  sabmitted  for  argument  upon  the  following  question,  whether  or  net 
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the  plaintiffs  were  entitled  to  the  judgment  of  the  court  upon  the  whole  record 
so  framed,  notwithstanding  the  verdict  found  for  the  defendant  on  tlie  special  plea. 

F,  Pollock^  for  the  plaintiff's.  The  question  raised  upon  the  pleadings  is, 
whether  the  previous  assent  of  the  assignees  is  necessary,  in  order  to  enable  a 
bankrupt  to  pass  the  property  in  a  bill  or  note  by  endorsement.  It  is  not  alleged 
that  the  assignees  claimed  tlie  property,  but  merely  that  the  bankrupt  had  no 
tide.  It  is  clear,  however,  from  a  series  of  authorities,  that  an  uncertificated 
bankrupt  has  an  interest  in  property  acquired  after  his  bankruptcy,  unless  his 
assignees  claim  it  Ashley  v.  ICell^  2  Sur.  1207 ;  Chippendale  v.  Tomlmsanf 
Cooke's  B.  Laws,  406,  7th  ed. ;  Webb  »v.  Fox,  7  T.  R.  391 ;  Fi^wler  r^g^ 
T.  Down,  1  B.  &  P.  44,  and  Coles  v.  Barrow,  4  Taunt.  754.  Besides,  ^ 
in  this  case  the  note  was  payable  to  the  bankrupt,  or  hii  order.  The  defend- 
ant, by  giving  such  a  note,  held  out  to  the  world  that  the  bankrupt  was  capable 
of  making  an  order  upon  the  note,  and,  therefore,  is  estopped  now  from  saying 
that  he  was  not  competent  so  to  do. 

Chitty,  contra.  The  property  in  the  note  absolutely  vested  in  the  assignees, 
and  they  took  that  property,  not  as  individuals,  but  as  trustees  for  the  creditors ; 
and  in  that  character  they  were  bound  to  take  to  the  property.  Nia9  v.  ^damBon^ 
3  B.  &  A.  225,  is  a  strong  authority  to  show  that  the  property  actually  vests  in 
the  assignees  by  the  assignment ;  and  Ktichen  v.  Bart8ch,  7  East,  53,  shows 
that  it  is  immaterial  whether  the  property  came  to  the  bankrupt  before  or  after 
his  bankruptcy.  In  that  case  it  was  argued,  but  without  success,  that  the  de- 
fendant, by  having  contracted  with  the  bankrupt  was  estopped  from  saying  that 
he  had  no  title.  It  is  true  that  there  the  assignees  interfered ;  but  Nias  ▼. 
Adamson  shows  that  that  makes  no  difference.  And  it  is  clear  that  a  bankrupt, 
after  an  act  of  bankraptcy,  cannot  pass  the  property  in  a  bill  by  endorsement. 
Tlwmason  v.  Frere,  10  East,  418. 

Abbott,  G.  J^  Looking  at  this  case  as  it  is  stated  upon  the  record,  and  that 
is  the  most  favourable  way  in  which  it  can  be  considered  for  the  defendant,  I 
am  of  opinion  that  the  plaintiffs  aro  entitled  to  the  judgment  of  *the  ryng? 
court.  The  action  is  brought  upon  a  promissory  note,  payable  to  Clarke  ^ 
or  order,  and  endorsed  by  him  to  a  third  person,  and  by  him  to  the  plaintifffs. 
The  defendant  pleaded,  first,  non-assumpsit,  and,  secondly,  the  bankruptcy  of 
Clarke  on  the  10th  November,  1814,  and  an  assignment  by  the  commissioners 
to  the  assignees,  on  the  1st  December,  1814,  and  that  thereby  the  interest,  title, 
and  right  to  endorse  the  promissory  note,  before  and  at  the  time  of  the  endorse- 
ment by  Clarke,  became  vested  in  the  assignees  and  not  in  Clarke,  and  the 
endorsement  of  Clarke  was  void,  and  created  no  right  in  the  plaintiffs  to  sue. 
To  that  plea,  the  plaintiffs  replied,  that  after  the  assignment  to  the  assignees, 
the  endorsement  of  Clarke  was  made  by  him  with  the  consent  of  the  assignees, 
and  issue  was  taken  and  joined  upon  the  fact  of  such  consent,  and  the  jury 
having  found  a  verdict  for  the  plaintiffs  on  the  general  issue,  and  for  the  defend- 
ant on  the  other  issue,  the  question  is,  whether  the  plaintifffs  be  entided  to  judg- 
ment, notwithstanding  the  verdict  found  for  the  defendant  on  the  second  issue 
It  must  now  be  taken  as  a  fact,  that  the  endorsement  was  made  by  Clarke  with- 
out the  consent  of  the  assignees,  and  then  the  question  is,  whether  Clarke,  hav- 
ing made  such  an  endorsement  without  the  previous  consent  of  his  assignees, 
could  thereby  transfer  any  interest  in  the  note  to  his  endorsee.  Now,  inasmuch 
as  the  note,  which  is  a  negotiable  instrument,  is  made  payable  to  Clarke  or  hin 
order,  and  it  is  greatly  to  the  advantage  of  commerce  that  such  an  instrument 
should  be  transferable  by  endorsement,  we  ought,  according  to  the  rules  and 
principles  of  law,  which  are  framed  with  a  view  to  the  general  convenience  of 
mankind,  to  give  effect  to  the  transfer  of  such  a  negotiable  instrument,  unless 
some  *plain  rule  of  law  interfere  to  prevent  it.  Now  is  it  a  just  con-  r^ooQ 
elusion  of  law,  from  the  facts  stated  in  the  plea,  that  the  right  and  tide  L^^^ 
to  endorse  this  note  was  vested  absolutely  in  the  assignees !    I  am  of  opinion 
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that  it  is  not  If  the  right  and  title  to  the  note  were  vested  absolutely  in  them^ 
it  would  follow  as  a  necessary  consequence,  that  the  right  and  tide  to  every 
other  chattd  acquired  by  an  nncertificated  bankrupt  after  his  bankruptcy  would 
▼est  in  them  absolutely ;  but  the  case  of  fFebb  v.  /ba?,  7  T.  R.  391,  is  an 
authority  to  show  that  an  uncertificated  bankrupt  has  a  right  to  goods  acquired 
by  him  since  his  bankruptcy,  against  aU  the  world  but  his  assignees,  and  that 
he  may  maintain  trover  for  them  against  a  stranger.  It  is  clear,  therefore,  that 
the  bankrupt  has  a  property  in  such  goods.  The  assignees  have  vested  in  them 
a  right  to  interfere  and  claim  the  property ;  and  if  they  do  make  any  claim,  it  is 
effectual  against  the  bankrupt  and  all  the  world ;  but  if  they  do  not  interfere, 
then,  as  between  the  bankrupt,  (or  one  claiming  under  him,)  and  his  debtor,  the 
latter  cannot  set  up  their  tide ;  but  the  bankrupt  has  a  right,  in  a  court  of  law,  to 
enforce  the  payment  of  his  debt  In  Eitehen  v.  Barisch  the  assignees  claimed 
the  property.  It  does  not  appear  that  the  assignees  here  have  interfered  or  made 
any  claim,  and  that  being  so,  I  am  of  opinion,  that  Clarke  had  a  right  to  endorse 
this  bill.  If  the  assignees  shall  ever  claim  the  amount  of  the  note  from  the  de- 
fendant, and  their  claim  should  even  be  available,  it  will  be  in  some  measure 
the  fault  of  the  defendant ;  for  he  might  have  made  the  note  payable  to  the 
assignees,  and  not  to  the  bankrupt 

*2091  *Batlet,  J.  1  am  of  opinion  that  the  plaintiffs  are  entided  to  retain  their 
-^  verdict  on  the  general  issue,  and  that  the  verdict  on  the  special  plea  is  not 
sufficient  to  «leprive  them  of  the  judgment  in  this  case.  This  is  an  action  upon 
a  note  payable  to  Clarke  or  to  the  order  of  Clarke.  The  defendant,  therefore, 
by  making  such  note,  intimates  to  all  persons  that  he  considers  Clarke  capable 
of  making  an  order  sufficient  to  transfer  the  property  in  the  note.  The  defence 
now  set  up  is,  that  although  he  has  issued  a  security  to  tlie  world,  importing  on 
the  face  of  it  that  Clarke  was  capable  of  making  such  an  order,  yet  diat  in  fact 
he  was  incapable.  Now  this  is  a  fraud  upon  the  public.  It  is  a  general  prin- 
ciple, applicable  to  all  negotiable  securities,  that  a  person  shall  not  dispute 
the  power  of  another  to  endorse  such  an  instrument,  when  he  asserts  by  the 
instrument  which  he  issues  to  the  world,  that  the  other  has  such  power.  Thus 
in  Taylor  v.  Croker,  4  Esp.  187,  before  Lord  Ellenborouoh,  a  bill  was 
drawn  by  two  infants ;  the  defendants  accepted,  and  the  two  infants  endorsed, 
and  it  was  held  that  inasmuch  as  the  defendants  had,  by  accepting  the  bill,  ad- 
mitted that  the  infants  were  competent  to  endorse,  they  should  not  be  permitted 
afterwards  to  say  that  they  were  incompetent  So  in  this  case  the  defendant 
has  affirmed  to  die  world  that  Clarke  was  capable  of  making  an  order.  The 
fiicts  are,  that  the  bankrupt  endorsed  to  Knight  and  Freeman,  and  that  they  en- 
dorsed to  the  plaintiffs,  and  that  neither  the  plaintiffs  or  K.  and  F.  knew  that 
Clarke  was  a  bankrupt  It  is  setUed  by  many  decided  cases,  that  though  an 
*30on  tincertificated  bankrupt  cannot  resist  the  claim  of  his  *assignees  to  any 
-'  property  which  he  has  acquired  since  his  bankruptcy,  yet  that  he  may 
acquire  property  and  maintain  actions  in  respect  of  it,  unless  the  assignees  in- 
terfere to  prevent  him.  This  question  was  much  discussed  in  Chippendale  v. 
Tomlinsan,  That  was  an  action  upon  an  attorney's  bill.  The  defendant 
pleaded  the  bankruptcy  of  the  plaintiff  before  the  bill  was  incurred,  and  that 
plea  was  held  insufficient,  on  the  ground  that  the  rights  of  the  assignees  were 
not  to  be  taken  into  consideration,  unless  they  themselves  interfered.  That 
case  has  since  been  followed  by  Fowler  v.  Doume*  and  other  cases.  It  appears 
to  me  that  as  the  defendant  by  the  form  of  his  note,  has  stated  that  he  will  pay 
to  Clarke's  order,  he  cannot  now  allege  Clarke's  inability  to  make  an  order  as 
^  ground  of  defence  to  this  action ;  and,  secondly,  that  the  bankrupt  may  acquire 
property  subsequendy  to  his  bankruptcy,  and  retain  diat  property  against  all 
the  world,  except  his  assignees. 
HoLBOTD,  J*  I  think  UiAt  the  plaintiffs  are  entided  to  the  judgment  of  the 
▼OL.  n.  18  V  2 
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oomt  «pon  the  whole  record,  notwithstanding  the  Terdict  foand  for  the  defendant 
upon  the  special  plea.  The  note  was  made  payable  to  Clarke  or  his  order,  and 
there  was  an  endorsement  by  Clarke  npon  the  note.  All  persons,  therefore,  not 
cognisant  of  his  bankruptcy,  would  see  upon  the  fece  of  the  note  that  which  would, 
prioul  facie,  entitle  them  to  take  it.  Now  it  may  be  taken  as  a  general  rule,  that 
endorsees  of  bills  of  exchange  or  promissory  notes  are  entitled  to  recover  the  sums 
for  which  they  are  respectively  made  payable,  from  the  persons  liable  upon  the 
face  of  the  bill  or  note,  notwithstanding  the  rights  of  third  persons,  unless  the  party 
taking  the  bill  was  cognisant  of  those  *rights  when  he  took  it.  Thus  r»ofti 
where  a  bill  of  exchange  or  promissory  note,  transferable  by  endorse-  L  ™^ 
ment,  has  been  lost  or  stolen,  a  person  deriving  his  title  through  another  who 
had  no  right  to  endorse,  may  transfer  a  right  to  an  innocent  endorsee.  Here 
the  plaintiff  himself  gives  Clarke  authority  to  endorse,  and  he  asserts  to  all 
those  who  see  the  bill,  that  Clarke  has  that  authority,  and  the  assignees  have 
not  made  any  claim.  I  think,  therefore,  that  the  defendant  is  estopped  front 
setting  up  their  rights.  It  is  not  true  that  the  assignment  vests  absolutely  in 
the  assignees  all  the  property  acquired  by  the  bankrupt  subsequendy  to  his 
bankruptcy.  It  would  be  most  injurious  to  the  bankrupt  if  that  were  so,  for  if 
they  were  unwilling  to  sue,  and  he  was  unable  to  sue,  the  consequence  would 
be,  that  he  might  lose  property  so  acquired,  and  die  residue  of  his  property 
would  remain  liable  to  his  debts.  Ashley  v.  Keil^  2  Str.  1207,  is  an  authority 
to  show  that  property,  even  the  subject  of  trade  and  sale,  so  acquired  by  the 
bankrupt  subsequently  to  his  bankniptcy,  does  not  pass  absolutely  to  the  as- 
signees, and  if  that  be  so,  the  property  acquired  by  a  bankrupt  in  a  negotiable 
instrument,  does  not  so  vest  in  his  assignees. 

Judgment  for  the  plaintiffs. 

«The  Eari  of  LONSDALE  v.  NELSON  and  Othen.  [•909 

TreBpass  for  breaking  and  entering  the  plaintifTa  manor.  Pleas,  first,  general  issue ;  second, 
that  from  time  immemorial  there  hath  been  and  still  is  a  public  port  partly  within  the  said 
manor,  and  also  in  a  river  which  has  been  a  pubUc  nayigable  liver  from  time  immemorial, 
and  that  there  is  in  that  part  of  the  port  whicn  is  within  the  mancn',  an  aneiemt  work  neces- 
sary for  the  preservation  of  the  port,  and  for  the  safety  and  convenience  of  the  ships  resort- 
ing to  it ;  that  this  work  was,  at  the  several  times  when,  &c.,  in  decay :  that  plaintiff  would 
not  repair  it,  but  neglected  so  to  do,  wherefore  defendants  entered  and  repaired.  Replica- 
tion, ae  injuria.  Verdict  for  plaintiff  on  first  plea,  and  for  defendants  on  the  second :  Jfeid, 
that  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  as  the  second  plea  did  not 
state  that  immediate  repairs  were  necessary,  or  that  an^  one  bound  to  do  so  had  neglected 
to  repair  after  notice,  or  that  a  reasonable  time  for  repairing  had  elapsed,  or  that  defendants 
bad  occasion  to  use  the  port.  QiMre,  Whether  the  plea  woaid  have  been  good  bad  it  con* 
tained  those  allegations. 

Trespass  for  breaking  and  entering  the  manor  of  the  plaintiiT,  called  Seaton^ 
and  pnlling  down  a  quantity  of  wooden  paling  and  fencing  of  the  plaintiff,  and 
erecting  a  quantity  of  wooden  paling  and  fencing,  and  depositing  there  a  quantity 
of  timber,  bricks,  stones,  and  rubbish.  The  second  count  was  for  breaking  and 
entering  the  close  of  the  plaintiff,  but  in  all  other  respects  like  the  first.  Pleas, 
first  not  guilty.  Secondly,  that  the  close  in  the  second  count  mentioned,  and 
in  which,  &c.,  before  and  at  the  said  several  times  when,  dlz;c.,  was,  and  from 
thence  hitherto  hath  been,  and  still  is  within,  and  part  and  parcel  of  the  said 
manor  in  the  first  count  mentioned  ;  and  that,  before  and  at  the  said  times  when, 
dlz;c.,  there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain  ancient 
and  public  port,  haren  or  harbour,  called  Workington  harbour,  pardy  within  the 
said  manor  and  close ;  and  also  in  a  certain  river,  to  wit,  the  river  Derwent,  in 
a  certain  part  thereof,  where  the  said  river  now  is,  and  at  the  said  several  times 
when,  &c.,  was,  and  from  time  whereof  the  memory  of  man  is  not  to  the  con 
trary,  hath  been  a  public  and  common  navigable  river,  in  which  the  tides  and 
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wsten  of  the  sea,  for  and  during  all  that  time,  have  flowed  and  reflowed,  to  wit, 
*30ai  ^^  ^*  *  ^'^^  ^^  defendants  further  say,  *that  before  and  at  the  said 

^  several  times  when,  dec.,  there  was,  and  hath  been  within  that  part  of 
the  said  port,  haven  or  haibour,  which  is  within  the  said  manor  and  close,  a 
certain  ancient  work  or  erection,  of  and  belonging  to  the  said  port,  haven  or 
harbour,  and  which  was  and  is  requisite  and  necessary  for  the  support,  main- 
tenance, and  preservation  of  the  said  port,  haven  or  harbour,  for  the  rendering 
of  the  same,  and  the  navigation  thereof,  safe  and  commodious  for  the  ships  and 
vessels  resorting  thereto,  to  wit,  at,  &c.  And  tlie  defendants  further  say,  that 
before  any  of  the  said  several  times  when,  ^.,  the  said  work  or  erection  had 
been  greatly  damaged  and  injured,  and  was  in  great  decay,  and  in  a  bad, 
luinous,  and  dilapidated  state  and  condition,  for  want  of  needful  and  neces- 
sary repairing  and  amending  thereof;  and  that  it  so  remained  and  continued 
until,  and  at  the  said  several  times  when,  ice, ;  and  that  before  and  at  the  said 
times  when,  Ac,  in  the  first  and  second  counts  mentioned,  it  was  requisite 
and  necessary  for  the  support,  maintenance,  and  preservation  of  the  said  port, 
haven  or  harbour,  and  for  the  keeping  and  preserving  of  the  same,  and  the 
navigation  thereof,  in  a  safe  and  commodious  state  and  condition  for  the  ships 
snd  vessels  resorting  thereto,  that  the  said  work  or  erection  should  be  repaired 
and  amended ;  but  that  the  plaintiff  did  not,  nor  would  repair  or  amend  the  same 
or  any  part  thereof,  but  wholly  neglected  so  to  do.  Wherefore  the  defendants, 
whilst  the  said  work  or  erection  was  so  in  decay,  and  in  a  bad,  ruinous,  and 
dilapidated  state  and  condition  as  aforesaid,  for  the  purpose  of  repairing  and 
amending  the  said  work  or  erection  at  the  said  times  when,  dtc.,  in  the  said  first 
MA4-1  and  second  counts  mentioned,  broke  and  entered  the  said  *manor  and 

-^  close,  in  which,  &c.,  and  repaired  and  amended  the  said  work  or  erection 
where  the  same  was  so  in  decay,  and  in  a  bad,  ruinous,  and  dilapidated  state 
and  condition  as  aforesaid ;  and  because  the  paling  and  fencing  in  the  said  first 
and  second  counts  first-mentioned  were  part  of  the  said  erection,  and  in  great 
decay,  defendants  pulled  them  down,  anci  repaired  the  erection  with  the  pding, 
fencing,  bricks,  &c.i  in  the  same  counts  secondly  mentioned.  The  fourth  plea 
stated,  that  a  part  of  a  public  navigable  river  was  situate  within  the  manor  and 
dose ;  and  that  the  work  or  erection  in  question  in  that  part  of  the  river,  was 
requisite  and  necessary  for  rendering  the  navigation  of  the  river  safe  and  com- 
modious, in  other  respects  it  was  like  the  second.  Replication,  de  injuria,  d^c, 
and  issue  thereon.  At  the  trial  before  WOO0,  B.,  at  the  Gumberiand  Summer 
assizes,  1822,  a  verdict  was  found  for  the  plafntiiTon  the  issue  on  the  first  plea, 
and  for  the  defendant  on  the  issues  on  the  second  and  fourth,  and  as  to  some 
other  issues  the  jury  were  discharged  from  finding  any  verdict.  In  Michaelmas 
term,  1822,  Scarlett  obtained  a  rule  nisi  for  entering  up  judgment  for  the  plain- 
tiff on  the  issues  on  the  second  and  fourth  pleas,  non  obstante  veredicto,  when 
Ae  court  directed  that  it  should  be  argued  as  a  special  case ;  and  now  it  was 
signed  by 

Parke  for  the  plaintiff.  It  appears  upon  the  pleas  under  consideration, 
that  the  work  in  question  is  a  private  work  in  a  public  harbour  or  river; 
and  judgment  must  be  entered  for  the  plaintiff  unless  the  court  decide,  that 
any  person  may  enter  and  repair  such  a  work,  without  giving  notice  to  the 
person  bound  to  repair,  or  on  whose  land  it  stands,  before  a  reasonable  time  for 
^9051  ^^^  ^®  repairs  has  elapsed,  and  when  the  party  repairing  does  not 

^  want  to  use  the  port  or  river.  For  the  pleas  in  question  do  not  aver 
notice,  nor  the  lapse  of  a  reasonable  time,  nor  occasion  to  use  the  port  or  river. 
They  do  not  even  aver  that  the  plaintiff  was  bound  to  repair.  There  is  no 
statement  that  any  one  in  particular  is  bound  to  repair ;  surelv  all  the  king's 
subjects  are  not  bound  to  do  it.  The  plaintiff  might  have  oeen  bound  on 
aeconnt  of  his  having  dedicated  the  work  to  the  public.  Hale  de  Port.  Mar.  78. 
But  there  is  no  allegation  of  that ;  and  if  he  be  not  liable  no  one  else  is.    But 
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supposing  that  he  is  bound,  no  instance  can  be  shown  where,  under  such  cir- 
cumstances, any  person  may  repair  according  to  his  own  judgment.  If  that 
were  lawful,  the  obligation  might  be  made  doubly  burthensome ;  for,  first,  it 
might  be  necessary  to  undo  tne  imperfect  repairs  done  by  a  stranger  before  pro- 
per and  substantial  repairs  could  be  done.  It  will  no  doubt  be  contended,  on 
tlie  other  side,  that  the  pier  or  erection,  in  its  dilapidated  state,  was  a  nuisance, 
and  that  the  defendant  might  therefore  enter  to  reform  it.  But  there  is  a  dis- 
tinction in  this  respect,  between  nuisances  of  commission  and  those  of  omission. 
There  are  several  cases  put  in  2  Roll.  Abr.  144,  NuUance  (S),  and  Vin.  Abr. 
NuU.  (S),  as  to  the  reformation  of  a  nuisance  by  the  party  grieved,  or  by  any 
individual  of  the  public,  and  each  of  thnse  is  a  case  of  commission.  This  dis- 
tinction is  supported  by  analogy  to  the  writ  of  assize  of  nuisance.  Now,  that 
does  not  lie  for  neglect,  but  only  for  commission.  2  Roll.  Abr.  141,  Nuisance 
Jias,  (H),  pi.  9,  citing  11  H.  4,  c.  83,  '*  If  a  man  who  ought  to  scour  a  ditch 
does  not  do  it,  by  means  whereof  my  field  is  drowned,  no  assize  lies.*'  The 
object  of  that  writ  is  to  give  damages  to  the  party,  and  to  ^remove  the  r«QAa 
nuisance ;  but  the  party  grieved  may  enter  and  abate  it ;  17.  Ed.  3,  44;  ^ 
9  Ed.  4,  35 ;  Ptnruddock^a  case,  6  Co.  101 ;  and  if  he  does  so,  pending  the 
writ,  the  writ  shall  abate ;  Fitz.  N.  B.  183,  note  a ;  BaterCs  case,  9  Co.  55* 
It  therefore  seems,  that  where  a  party  may  have  an  assize  of  nuisance,  he  may, 
if  he  chooses,  enter  and  redress  the  injury  himself;  but  where  he  cannot  have 
assize,  there  is  nothing  to  show  that  he  can  enter.  Now  it  has  been  already 
shown,  that  assize  does  not  lie  where  the  nuisance  is  merely  one  of  omission ; 
the  party  is  then  left  to  the  common-law  remedy  by  indictment.  If  that  be  the 
general  rule,  the  pleas  are  clearly  bad.  But  at  all  events  they  are  bad  for  the 
want  of  an  averment,  that  notice  of  the  state  of  the  pier  was  given  to  the  plain- 
tifi!*,  or  that  a  reasonable  time  for  repairing  it  had  elapsed.  Such  a  work  might 
very  possibly  sustain  a  sudden  injury  by  a  violent  storm ;  yet,  if  these  pleas  are 
good,  any  person  might  enter  and  repair  it  the  very  next  day,  according  to  his 
own  idea  of  what  was  necessary  to  be  done.  This  argument  ab  inconvenient! 
appears  conclusive. 

E,  H.  Alderaon^  contra.  There  is  not  any  solid  distinction  between  nui- 
sances of  commission  and  those  of  omission.  Pulling  down  a  pier  would  be- 
long to  the  former  class ;  but  the  public  sustain  an  equal  injury  whether  the 
pier  be  pulled  down  or  suffered  to  fall  for  want  of  needful  repairs.  The  case 
may  be  considered  in  two  ways ;  either  on  the  supposition  that  no  person  is 
bound  to  repair,  or  that  some  person  is.  There  certainly  is  not  any  direct  au- 
thority to  show  that  any  person  is  bound  by  the  common  law  to  repair  such  a 
work  as  that  in  question,  although  an  individual  may  be  bound  by  *pre-  r»AAi« 
scription.  The  only  dictum  to  that  efifect  is  in  Brook  Abr.  Preaeniment  ^ 
in  Court  J  pi.  9 ;  and  there  a  quiere  is  added,  with  this  observation,  **  It  appears 
that  the  opinion  is  not  law."  Such  a  work  differs  materially  in  this  respect 
from  a  highway  :  the  parish  are  bound  by  the  common  law  to  repair  the  latter, 
and  may  be  indicted,  unless  they  can  show  that  some  other  person  is  liable. 
But  whom  could  you  indict  for  neglecting  to  repair  such  a  work  as  this  ?  If 
then  no  person  be  liable,  the  work  being  for  the  benefit  of  the  public,  any  one 
may  enter  for  the  purpose  of  repairing.  It  is  admitted  on  the  other  side,  that 
an  indictment  would  lie  if  such  a  work  were  pulled  down  ;  but  contended,  that 
the  public  are  without  remedy  if  it  be  suffered  to  fall.  There  are,  however, 
many  dicta,  that  any  one  may  abate  or  reform  a  public  nuisance,  expressed 
in  terms  sufficiendy  general  to  embrace  such  a  case  as  this.  Lord  Hale, 
De  Port.  Mar.  pt  2,  c.  7,  says,  ^  Nuisances  of  ports  are  of  two  kinds.  First, 
such  as  are  immediately  only  nuisances  to  the  private  concernment  of  the 
lord  of  the  franchise.  Secondly,  such  nuisances  as  are  common  to  aU  men 
that  have  occasion  to  come,  go,  or  stay  at  ports.  I  will  give  instances  of 
some :  first,  silting  or  choaking  up  the  port,  either  by  the  sinking  of  vessels 
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in  the  port,  or  thTOwing  out  of  filth  or  trash  into  the  port  whereby  it  is  choked. 
Seeondly,  decays  of  the  wharfs,  quays,  and  piers,  which  are  for  the  lading  of 
merchandise  and  safeguard  of  shipping."  Now  the  latter  is  clearly  a  nuisance 
of  omission.  After  putting  some  other  instances  of  this  second  sort  of  nuisances, 
Lord  Halb,  speaking  widi  reference  to  all  that  had  gone  before,  says,  ^<  Any 
man  may  justify  the  removal  of  a  common  nuisance  either  at  land  or  by  water, 
^3081  ^^*^^^  every  man  is  concerned  in  *it;"  and  he  makes  no  distinction 
-I  between  nuisances  of  commission  and  omission.  There  are  many  cases 
in  which  any  one  may  justify  interfering  with  the  property  of  another  to  pre- 
vent an  injury  to  the  public.  Thus,  if  a  house  in  a  street  were  likely  to  fall,  it 
might  be  pulled  down ;  or,  if  a  bank  of  the  sea  were  likely  to  break,  and  a  fes- 
tinom  remedium  were  necessary,  any  one  might  apply  it.  So,  according  to 
Mouie^s  case,  12  Co.  63,  a  house  may  be  pulled  down  to  prevent  the  spreading 
of  a  fire ;  which  is  a  strong  case,  for  there  an  injury  is  done  to  the  individual 
for  the  public  good.  In  Bro.  Abr.  Nuis,  28,  it  is  said  that  a  man  is  not  bound 
to  cut  his  trees  which  overhang  the  road,  and  therefore  another  may  do  it.  If, 
then,  no  person  is  bound  to  repair  the  work  in  question,  the  defendant  was  justified 
in  doing  it  In  Bex  v.  Wilcox^  2  Salk.  458,  it  appeared  that  the  defendant  being 
indicted  for  a  nuisance,  was  convicted  and  fined ;  and  it  was  moved,  that  by  the 
general  pardon  the  defendant  was  excused  both  as  to  the  fine  and  the  abatement 
of  the  nuisance.  But  the  court  held,  that  he  should  be  discharged  only  as  to 
the  fine,  and  not  as  to  the  abatement ;  for  that  was  not  a  punishment  of  the 
party,  but  a  removal  of  that  which  was  a  grievance  to  other  people,  and  any 
person  may  abate  a  public  nuisance.  That  case  shows  that  the  public  have 
two  rights  in  cases  of  nuisance ;  one  to  punish  the  offender,  and  the  other  to 
vindicate  themselves.  Secondly,  omissioh  in  the  party  is  commission  against 
the  public :  and,  therefore,  if  the  plaintiff  was  bound  to  repair,  his  neglect  made 
him  a  tort-feasor,  and  he  cannot  maintain  an  action  for  that  which  arose  out  of 
*a091  ^^  ^^°  wrongful  act.  [Bayley,  J.  *The  plea  does  not  state  how 
-'  long  the  work  had  been  ruinous,  or  that  the  plaintiff  knew  it  was  so,  or 
that  a  reasonable  time  for  repairing  had  elapsed,  or  that  immediate  repairs  were 
necessary.^  If  the  negative  of  any  of  those  circumstances  could  have  been 
proved  for  the  plaintiff,  they  should  have  been  replied ;  but  as  that  was  not  done, 
it  must,  after  verdict,  be  presumed  that  every  thing  necessary  to  justify  the  ver- 
dict was  proved  by  the  defendant. 

Parke^  in  reply.  It  is  not  necessary  to  dispute  the  authorities  cited  on  the  other 
Bide,  for  they  merely  support  a  principle  which  does  not  arise  on  this  record, 
vii.,  that  any  person  may  justify  the  removal  of  that  by  which  his  majesty's 
subjects  are  placed  in  immediate  danger.  There  is  nothing  to  show  that  any 
sndi  danger  existed  in  this  case.  The  question  then  rests  upon  the  general 
authority  to  repair  without  notice,  and  before  the  lapse  of  a  reasonable  time,  and 
without  occasion,  in  the  party  repairing,  to  use  the  port.  But  it  is  said  that  the 
plaintiff  is  not  bound  to  repair.  The  pleas  seem  to  have  been  framed  upon  an 
opinion  that  he  was  so  bound,  for  it  is  alleged  that  he  did  not  nor  would  repair, 
but  neglected  so  to  do.  But  supposing  him  not  bound,  there  is  not  any  author- 
ity to  show  that  any  person  may  repair.  There  might  possibly  be  a  dedication 
of  the  work  to  the  public  for  so  long  as  it  would  last ;  and  then  an  indictment 
for  removing  it  might  be  maintained,  but  not  for  suffering  it  to  decay.  As  for 
the  passage  in  Lord  Hale,  De  Port.  Mar.,  where  he  is  supposed  to  say  that  any 
one  may  abate  a  nuisance,  with  reference  to  those  of  omission  as  well  as  com- 
*3101  ^^^^^^'^y  ^^  ^^  somewhat  singular  that  the  example  *which  he  adds  is  a 
-^  nuisance  of  commission.  ^  The  burgesses  of  Southampton  justified  the 
throwing  down  of  a  wear  belonging  to  the  Abbot  of  Tichford,  in  a  creek  of  the 
tea,  qnia  levata  fttit  ad  nocumentum  domini  regis  et  villse  Southampton  et 
qnod  batelli  et  naves  impediantur  quominus  venire  possunt  ad  portum  villas/* 
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And  he  adds,  **But  because  tfab  many  times  occasimis  tnmnlii  and  dbor^ 
derSf  die  best  way  to  reform  public  nuisanees  is  by  Ihe  ordioary  ooiurta  of 
justice/' 

Abbott,  C.  J*  I  am  of  opinion  that  the  plaintiff  is  entided  to  judgment  non 
obstante  veredicto,  on  the  second  and  fourth  pleas.  This  was  an  action  of 
trespass;  the  first  count  charged  a  breaking  and  entering  of  the  plaintiflTs 
manor,  and  the  second  count  a  breaking  and  entering  of  the  plasntiiT's  close. 
The  only  difference  between  them  is  the  substitution  in  the  latter  of  the  word 
doee  for  manor  in  the  former.  On  the  general  issue  a  verdict  was  found  for 
the  plaintiff.  It  was  therefore  established  that  he  was  entitled  to  the  manor  and 
dose,  and  in  possession  of  both ;  and  the  only  question  is,  whether  the  special 
pleas  are  a  good  justification  of  that  which  was  done.  Now  it  is  incumbent  on 
him  who  enters  upon  the  land  of  another  to  show  that  he  has  a  right  so  to  do. 
The  substance  of  the  pleas  is*  that  diere  is  an  ancient  and  immemorial  harbour 
and  navigable  river,  partly  situate  within  the  manor  and  close ;  and  that  in  that 
part  which  is  within  the  manor  and  close,  there  is  an  ancient  work  or  erection, 
(not  that  there  has  been  such  a  work  from  time  immemorisl,)  requisite  and  ne- 
cessary for  the  maintenance  of  the  port,  and  for  rendering  the  same,  and  the 
navigation  of  the  river,  safe  and  commodious  for  the  ships  resorting  thereto. 
There  *is  a  further  allegation,  that  this  work  was  in  a  state  of  decay,  r«Q|| 
and  that  the  plaintiff  did  not  nor  would  repair  it,  but  neglected  so  to  do ;  ^ 
wherefore  the  defendants  entered  and  repaired.  The  defendants  have  not  al- 
leged that  immediate  repairs  were  necessary,  nor  that  any  person  bound  to  re- 
pair had  neglected  to  do  so  aAer  notice,  nor  that  a  reasonable  time  for  making 
the  repairs  had  elapsed.  They  have  not  even  alleged  that  they  had  occasion  to 
use  the  port  or  river ;  and  for  any  thing  that  appears  on  these  pleadings,  they 
may  have  been  mere  volunteers,  not  at  all  interested  in  the  preservation  of  the 
work  in  question,  nor  prejudiced  by  the  want  of  those  repairs  which  they  thought 
fit  to  do.  Upon  these  grounds  I  am  of  opinion  that  judgment  must  be  entered 
for  the  plaintiff,  on  the  issues  on  the  second  and  fourth  pleas. 

Batley  and  Holrotd,  Js.,  concurred. 

Best,  J.  Nuisances  by  an  act  of  commission  are  committed  in  defiance  of 
those  whom  such  nuisances  injure,  and  the  injured  party  may  abate  them,  with- 
out notice  to  the  person  who  committed  them ;  but  th^re  is  no  decided  ease 
which  sanctions  the  abatement,  by  an  individual,  of  nuisanees  from  omission, 
except  that  of  cutting  the  branches  ci  trees  which  overhang  a  public  road,  or 
the  private  property  of  the  person  who  cuts  them.  The  permitting  these 
branches  to  extend  so  far  beyond  the  soil  of  the  owner  of  the  trees,  is  a  most 
unequivocal  act  of  negligence,  which  distinguishes  this  case  from  most  of  the 
other  cases  that  have  occurred.  The  security  of  lives  and  property  may  some- 
times require  so  speedy  a  remedy  as  not  to  allow  time  to  call  *on  the  r««|o 
person  on  whose  property  the  mischief  has  arisen*  to  remedy  it  In  ^ 
such  cases  an  individual  would  be  justified  in  abating  a  nuisance  from  omission 
without  notice.  In  all  other  cases  of  such  nuisances,  persons  should  not  take 
the  law  into  their  own  hands,  but  follow  the  advice  of  Lord  Hale,  and  appeal 
to  a  court  of  justice.  It  is  not  stated  in  this  plea  that  this  building  had  been 
out  of  repair  for  any  time.  An  accident  the  day  before  it  was  repaired  might 
have  reduced  it  to  the  state  in  which  it  was  found  by  these  defeiulants.  Nei- 
ther does  it  appear  that  this  building  was  immediately  wanted,  either  for  the 
safety  or  convenience  of  such  as  resorted  to  the  port,  or  that  these  defendants 
ever  had  or  were  ever  likely  to  have  occasion  to  use  it,  or  had  any  more  right 
to  interfere  with  the  repairs  of  it  than  all  the  other  subjects  of  die  realm.  If  no 
person  in  particular  be  bound  to  repair,  those  who  wish  to  do  any  repairs  ought 
to  give  him  on  whose  land  they  have  occasion  to  enter  for  that  purpose  some 
notice  of  their  intention,  that  he  may  decide  whether  he  will  not  rather  do  what 
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is  Decessary  hinuielfy  than  sttffer  the  intrusion  of  strangers  upon  his  estate.    I 
am*  theieloret  of  opinion,  that  these  pleas  cannot  be  support^. 

Judgment  for  the  plaintiff* 

•313]  •NIGHTINGALE  v.  MARSHALL  and  Another. 

In  the  parish  of  W.,  the  poor-rates,  according  to  an  ancient  custom,  had  always  been  made 
wiihoat  respect  to  the  value  of  property  in  the  pariah,  but  according  to  the  supposed  ability 
ci  the  party  cfaarced :  Held,  that  persons  so  rated,  were  not  rated  in  respect  of  any  annual 
rent,  profit,  or  Tfuue,  within  the  meaning  of  the  58  G.  3,  c.  69,  s.  3,  and  therefore  were  not 
entitled  to  more  than  one  vote  at  vestry  meetings,  although  rated  upon  more  than  502. 

Case  for  a  false  return  to  a  writ  of  mandamus.  The  declaration  stated,  that 
on  the  22d  November,  1621,  the  office  of  sexton  of  the  parish  of  Saint  Mary, 
Whiteehapel,  became  vacant ;  that  the  plaintiff  was  nominated  and  elected  to 
the  said  office  by  a  majority  of  the  persons  entitled  to  vole ;  that  the  defendants 
being  nharehwardens  of  the  said  parish,  ought  to  have  admitted  the  plaintiff  to 
the  said  office,  but  they  refused  so  to  do ;  and  in  return  to  a  writ  of  mandamus, 
issued  on  the  11th  day  of  February,  1822,  commanding  them  to  admit  the  plain- 
tiff to  the  said  office,  they  falsely  returned  that  the  said  plaintiff  was  not  duly 
nominated  and  elected  to  the  said  office.  At  the  trial  before  Abbott,  0.  J.«  at 
the  sittings  in  Middlesex  alWr  last  Trinity  term,  a  verdict  was  found  for  the 
plaintiff  with  nominal  damages,  subject  to  the  opinion  of  the  court  upon  the  fol- 
lowing case«  The  office  of  sexton  for  the  parish  of  Saint  Mary,  Whiteehapel, 
in  the  county  of  Middlesex,  is  an  ancient  office,  and  the  right  of  election  is  in 
the  inhabitants  of  the  said  parish,  paying  church  and  poor's  rates,  in  vestry  as- 
sembled. In  November,  1821,  the  office  became  vacant,  and  on  the  22d  No- 
fember  a  public  meeting  was  duly  holden  for  the  election  of  a  sexton.  There 
were  two  candidates,  the  plaintiff  and  one  J.  \V.  While  the  election  was  pro- 
ceeding, several  inhabitants  of  tlie  parish  entitled  to  vote,  claimed  a  right  to  give 
more  than  one  vote  under  the  58  G.  3,  c.  60,  s.  3,  by  which  it  was  enacted, 
,«..-.  ««That  in  all  such  vestries  every  inhabitant  ^present,  who  shall  by  the 

-^  laat  rate,  which  shall  have  been  made  for  the  relief  of  the  poor,  have 
been  assessed  and  chai^pred  upon,  or  in  respect  of,  any  annual  rent,  profit,  or 
value,  not  amounting  to  50/«,  shall  have  and  be  entitled  to  give  one  vote  and  no 
move ;  and  every  inhabitant  there  present,  who  shall  in  such  last  rate  have  been 
sssessed  or  charged  upon,  or  in  respect  of,  any  annual  rent  or  rents,  profit  or 
valne,  amounting  to  50/.  or  upwards,  whether  in  one,  or  in  more  than  one  sum 
or  chaige,  shall  have  and  be  entitled  to  give  one  vote  for  every  25/.  of  annual 
rent,  profit,  and  value  upon  or  in  respect  of  which  he  shall  have  been  assessed 
or  chaiged  in  such  last  rate ;  so,  nevertheless,  that  no  inhabitant  shall  be  enti- 
tled to  give  more  than  six  votes.*'  At  the  close  of  the  election  the  numbers 
were,  for  J.  W.  639,  and  for  the  plaintiff  631 ;  but  if  a  plurality  of  votes  was 
admissible  in  the  parish  of  Whiteehapel,  with  respect  to  the  election  of  a  sexton, 
porsuant  to  the  58  G.  3,  c.  60,  s.  3,  such  a  number  of  votes  was  tendered  as 
was  sufficient  to  give  the  plaintiff  a  majority  of  votes.  The  defendants  were 
churehwardens  of  the  parish  at  the  time  of  the  election,  and  they  admitted  J. 
W.  to  the  office ;  and  in  return  to  a  mandamus,  commanding  them  to  admit  the 
plaintiff,  they  returned  that  the  plaintiff  was  not  duly  nominated  and  elected ; 
and  the  only  question  in  the  case  is,  whether  under  the  circumstances  herein- 
after stated,  a  plurality  of  votes  was  admissible  at  the  said  election,  pursuant  to 
the  statute  58  G.  3,  c.  69,  s«  3,  so  as  to  entide  the  inhabitants,  paying  rates  as 
aforesaid,  at  the  election  of  a  sexton  to  give  more  than  one  vote.  In  point  of 
fiict,  the  poor-rates  are  not  assessed,  and  never  have  been  assessed,  upon  all  the 
Mf  ir-i  inhabitants  uniformly,  according  to  an  equal  pound-rate ;  *but  the  rate 

-^  pnrportii  to  be  made,  and,  according  to  an  ancient  custom  in  the  parish 
^hnysy  has  been  made,  by  the  discretion  of  the  vestry,  without  respect  to  value. 
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but  according  to  the  ability  of  the  party  charged,  such  ability  being  estimated 
with  reference  to  property,  whether  in  the  parish  or  out  of  it.  In  some  instances 
the  property  is  stated  in  respect  of  which  the  party  is  chaiged ;  but  in  a  great 
majority  of  cases  the  property  is  not  stated,  and  where  it  is  stated,  the  rate  is 
not  in  proportion  to  the  rent  of  the  property ;  for  example, 


Rent 

Poor's  rate. 

Church-rate  ac- 
cording to  an  equal 
pound-rate. 

£. 
40 
40 
50 

L.  Turner  for  two  cooperages 
Alexr.  Mann  for  house     -    - 
Mr.  Lucas  for  house   -    -     - 

£.     a. 

5     11 
10     15 

0     10 

The  case  was  now  argued  by 

F,  Pollock  for  4he  plaintiff,  who  contended,  that  notwithstanding  the  mode 
of  rating  according  to  the  ability  of  tlie  party  chaiged,  and  without  respect  to 
value,  still  as  the  rating  was  "  in  respect  of*^  some  annual  rent,  profit,  or  value, 
the  amount  of  which  was  ascertained  for  the  purposes  of  the  church-rate,  the 
statute  58  6.  3,  c.  09,  applied  in  principle,  and  was  applicable  in  point  of  fact. 
The  rate  for  the  church  was  an  equal  pound-rate ;  and  although  the  poor-rate 
was  not  in  proportion  to  annual  value,  it  was  according  to  the  words  of  the  act, 
'*  in  respect  of  it,"  for  no  person  could  he  rated  except  with  reference  to  some 
annual  value.  The  intention  of  the  legislature  appeared  to  be,  to  give  a  pre- 
ponderance to  property.  The  right  to  give  more  than  *one  vote  depends  r-^^^  g 
merely  on  being  assessed  in  respect  of  annual  value  of  50/.  or  upwards ;  ^ 
and  the  statute  refers  to  the  property,  and  not  the  amount  of  the  rate.  A  statute 
so  beneficial  ought  to  be  liberally  construed ;  and  unless  the  court  should  con- 
strue **  in  respect  of"  to  mean  the  same  as  **  in  proportion  to,*'  the  present  case 
was  within  its  provisions. 

Parke,  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  I  give  no  opinion  to  the  validity  of  the  rates  in  question. 
My  opinion  is  founded  entirely  on  the  third  section  of  the  58  6.  3,  c.  60,  which 
provides  for  a  plurality  of  votes.  By  that  section  it  was  enacted,  '*  that  every 
inhabitant  who  shall  by  the  last  rate  which  shall  have  been  made  for  the  relief 
of  the  poor,  have  been  assessed  and  chained  upon  or  in  respect  of  any  annual 
rent,  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be  entitled  to  give 
one  vote  and  no  more ;  and  if  upon  an  annual  rent,  profit,  or  value,  amounting 
to  more  than  50/.,  he  shall  have  one  vote  for  every  25/.,  of  annual  rent,  ^.f 
upon  which  he  is  assessed.  Looking  at  this  rate,  I  am  clearly  of  opinion,  that 
no  person  in  the  parish  of  St.  Mary,  Whitechapel,  is  rated  upon  or  in  respect 
of  any  annual  rent,  profit,  or  value.  If  the  rate  were  so  maae,  it  must  be  pro- 
portioned to  the  amount  of  the  rent,  profit,  or  value,  in  respect  of  which  it  is 
imposed.  It  is  not  so  proportioned ;  and  it  therefore  appears  not  to  have  been 
imposed  in  respect  of  the  property  mentioned  in  the  act,  but  in  respect  of  some 
ability  to  contribute  to  the  relief  of  the  poor,  measured  by  some  other  standard. 
I  am  therefore  of  opinion,  that  the  ^provisions  of  the  58  G.  3,  c.  09,  r«oi7 
respecting  a  plurality  of  votes,  do  not  apply  to  the  parish  in  question  ;  ^ 
the  plaintiff,  consequently,  was  not  duly  elected  to  the  office  of  sexton,  and  a 
nonsuit  must  be  entered. 

Batley,  J.  I  am  of  opinion  that  this  parish  is  not  within  the  operation  of  the 
58  G.  3,  c.  69,  8.  3.  The  general  rule  is,  that  there  shall  be  an  equal  pound-rate 
upon  the  property  in  the  parish,  therefore  all  persons  having  an  estate  equal  in 
value  contribute  the  same  sum.  The  value  of  their  property  is  the  criterion  of 
the  rate.  It  was  the  intention  of  the  legislature,  by  the  statute  referred  to,  to 
increase  the  power  which  each  inhabitant  would  have  at  the  vestry-meetings. 
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in  proportion  to  the  burthen  borne  by  him.  This  parish  cannot  hare  the  bene- 
fit of  that  art,  for  the  custom  (which  may  be  legal)  to  make  the  rate  in  a  par- 
colar  mode,  prevents  the  property  of  any  individual  in  the  parish  being  a  crite- 
rion of  the  burthen  borne  by  him.  We  cannot  then  say  that  the  rate  is  im- 
posed in  respect  of  any  annual  rent,  profit,  or  value ;  and  unless  that  be  so,  the 
provision  for  a  plurality  of  votes  does  not  apply* 

HoLROTO,  Jv  The  rate  stated  in  this  case  is  not  such  as  to  bring  the  parish 
within  the  provisions  of  the  third  section  of  the  58  G.  3,  c.  60.  To  be  within 
that,  the  parties  must  be  assessed  upon  some  annual  rent,  profit,  or  value :  the 
rate  does  not  show  that  they  have  been  so  assessed.  Certain  rents  are  stated, 
hot  the  inequality  of  the  rate  shows  that  it  is  not  imposed  in  respect  of  those 
rents ;  nor  does  it  appear  to  have  been  imposed  in  respect  o(  any  profit  or  value, 
M,Q-i  much  less  annual  profit  or  value.  It  is  left  uncertain  respect  of  *what 
^  it  is  assessed,  and  therefore  is  quite  insufficient  to  make  the  58  G.  3,  c. 
69, 8.  3,  applicable  to  their  vestry  meetings. 

Bbst,  J.  If  the  inhabitants  of  St.  Mary,  Whitechapel,  are  anxious  to  avail 
themselves  of  the  provisions  in  the  vestry  act,  they  must  alter  their  mode  of 
rating.  By  that  act  it  is  not  sufficient  that  the  parties  should  be  rated  at  50/. 
or  upwards ;  to  have  more  than  one  vote,  they  must  be  rated  in  respect  of 
annual  rents,  profit,  or  value.  Now  it  is  stated  in  the  ease  that  each  inhabitant 
is  rated  according  to  the  discretion  of  the  vestry,  and  the  rate  itself  shows  that 
the  amount  of  it  is  not  regulated  by  the  amount  of  property  in  the  parish.  If 
so,  it  cannot  be  made  according  to  the  principle  laid  down  in  the  act ;  and  there- 
fore no  person  can,  by  virtue  of  that  act,  be  entitled  to  a  plurality  of  votes.  I 
therefore  agree  that  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit 

JONES  and  HIRST  v.  R,  SIMPSON,  Sir  J.  PINHORN,  J.  GREEN, 
D.  NELSON,  G.  WILSON,  W.  FULFORD,  and  T.  BRADLEY. 

A.  harin^  consigned  goods  to  B.,  sent  him  the  following  order :  "  Pay  to  A.  B.  the  proceeds 
of  a  shipment  of  goods,  valne  about  2000Z.,  consigned  by  me  to  you.  C,  by  writing,  con* 
■niied  to  pay  over  the  full  amount  of  the  net  proceeds  of  the  goods :  Held,  that  neitner  of 
these  instruments  required  such  a  stamp  as  the  stamp  acts  imposed  on  bills,  drafts,  or  orders 
kf  the  payment  of  money. 

This  was  a  case  sent  by  the  vice-chancellor  for  the  opinion  of  this  court 
In  the  year  1811,  W.  Blackburn  carried  on  the  business  of  a  merchant,  at 
Saddleworth,  in  Yorkshire,  and  the  defendant,  Simpson,  carried  on  the  business 
t^lQ-i  of  a  ^merchant,  in  partnership  with  the  defendant  Wilson,  of  Quebec,  in 
-^  Canada,  such  business  being  carried  on  in  London  in  the  name  of  Simp- 
son alone,  and  at  Quebec,  under  the  firm  of  G.  Wilson  and  Go.  In  the  year 
1811,  W.  Blackburn  delivered  to  Simpson  twelve  bales  of  woollen  cloth,  invoiced 
at  1040/.  17«.  10(/.,  to  be  shipped  and  consi^^ed  to  the  firm  of  G.  Wilson  and 
Co.,  at  Quebec,  to  be  sold  there  on  the  account  and  at  the  risk  of  Blackburn. 
They  were  duly  shipped  by  Simpson,  and  consigned  to  and  received  by  the 
finn  of  G.  Wilson  and  Co.,  at  Quebec,  by  whom  the  same  were  sold,  and  the 
proceeds,  or  some  parts  thereof,  were  afterwards  remitted  to  Simpson.  On  the 
7th  of  August,  Blackburn  wrote  and  sent  to  Simpson  the  following  order :  *<  Mr. 
R«  Simpson,  please  to  pay  to  Nelson,  on  account  of  the  assignees  of  Oakley 
Orerend,  and  Oakley,  the  proceeds  of  a  shipment  of  twelve  bales  of  goods,  value 
about  2000/.,  consigned  by  me  to  you.  On  the  2l8t  of  the  same  month,  Simp- 
son wrote  and  sent  to  the  defendant  Nelson,  as  one  of  the  assignees  of  Oakley, 
^^▼erend,  and  Oakley,  the  following  undertaking :  *^  Shipped  on  board  the  Sarah 
from  London  to  Quebec,  for  the  account  of  W.  Blackburn,  twelve  bales  of  wooller 
doth,  value,  as  per  invoice,  1640/.  17#.  lOd. ;  there  to  be  sold,  and  the  proceeds 
▼01.  IX.  19  N 
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to  be  paid  by  his  order,  dated  (he  7th  instant,  to  the  assignees  of  Oakley,  Over- 
end,  and  Oakley.  In  pursuance  of  the  said  order  of  Blackburn,  I  do  hereby 
consent  and  engage  to  pay  over  the  full  amount  of  the  det  proceeds  of  the  said 
twelve  bales  of  woollen  cloths,  as  I  may  from  time  to  time  receive  the  same, 
unto  the  said  assignees  without  delay."  On  the  16th  July,  1812,  a  commission 
of  bankrupt  issu^  against  the  said  W.  Blackburn,  under  which  the  plaintiffs^ 
Jones  and  ♦Hirst,  were  chosen  assignees.  Pursuant  to  an  order  made  r«qoo 
in  this  cause,  bearing  date  the  23d  day  of  July,  1818,  Simpson  paid  into  ^ 
the  Bank  of  England,  in  the  name  of  the  accountant-general,  in  trust  in  this 
cause,  the  sum  of  409/.  59.  7if.,  in  respect  of  the  proceeds  of  the  said  bales  of 
woollen  dodis.  Simpson  has  since  become  bankrupt,  and  the  defendants  W. 
Fnlford  and  T.  Bradley  are  the  assignees  under  the  commission  against  him. 
The  question  for  the  opinion  of  this  court  was,  whether  the  above  two  instru- 
ments, or  either,  and  which  of  them,  require  such  a  stamp  as  the  stamp  acts 
impose  upon  bills,  drafls,  or  orders  for  payment  of  money. 

Littiedak  for  the  plaintifTs.  The  48  G.  3,  c.  149,  was  the  stamp  act  in 
force  at  the  time  when  these  instruments  were  signed.  Now  in  schedule,  part 
1,  title  Bili  of  Exchange^  certain  duties  are  first  imposed  upon  bills,  with  re- 
ference to  the  sums  for  which  they  are  made  payable ;  and  then  upon  any  bill, 
draft,  or  order  for  the  payment  of  any  sum  of  money,  weekly,  monthly ,'or  at 
any  other  stated  period,  where  the  total  amount  of  the  money  shall  be  specified 
therein,  or  can  be  ascertained  therefrom,  the  same  duty  is  imposed  as  upon  a 
bill  for  a  sum  equal  to  the  total  amount.  fABDOTT,  C.  J.  No  sum  is  specified 
in  this  instance,  nor  can  it  be  ascertained  from  the  instrument;  that  clause  is 
therefore  wholly  immaterial.]  It  shows  that  the  sum  to  be  paid  may  be  ascer- 
tained in  different  ways ;  and  if  in  any  way  a  sum  certain  appears  to  be  due, 
that  is  the  sum  to  regulate  the  duty.  The  next  clause  provides  for  the  case 
where  the  total  amount  of  the  money  thereby  mentioned  to  be  payable  shall  be 
indefinite,  and  then  the  same  duty  attaches  as  *on  a  bill  for  the  sum  ex-  r^qoi 
pressed  only.  ([Abbott,  C.  J.  Here  no  specific  sum  was  expressed.  ^ 
"Suppose  the  order  be  to  pay  all  the  money  due,  what  is  the  duty  to  be  imposed  ?3 
The  schedule  then  proceeds  to  declare,  that  several  instruments  shall  be  deemed 
bills,  drafls,  or  orders  for  the  payment  of  money,  and  one  of  them  is  a  draft  or 
order  for  the  payment  of  a  sum  of  money  out  of  a  particular  fund,  which  may 
or  may  not  be  available.  Now  here  the  order  is  for  tlie  payment  of  the  pro- 
ceeds of  a  shipment,  value  about  200M.,  or  in  other  words,  for  the  paymient  of 
a  aum  of  money  out  of  a  fund  which  may  or  may  not  be  available,  and  when 
^e  amount  of  those  proceeds  was  ascertained,  a  stamp  appropriate  to  a  bill  for 
that  amount  ought  to  have  been  affixed  to  the  instrument.  A  similar  clause  in 
(the  stamp  act  65  6.  3,  c.  184,  was  considered  to  apply  to  an  instrument  of  this 
description,  in  Flrbank  v.  Bell,  1  B.  &  A.  36,  and  ButtB  v.  Swan^  2  B.  &  B. 
78.  There  indeed  the  sums  payable  were  specified  upon  the  face  of  the  instru- 
ment. [Baylet,  J.  The  act  imposes  duties  upon  bills  of  exchange  and  pro- 
missory notes,  which  were  well-known  instruments.  There  were  other  instm- 
ments,  however,  nearly  in  the  same  form,  but  which  did  not  come  within  *he 
description  of  bills  of  exchange  or  promissory  notes,  because  the  money  was 
payable  out  of  a  particular  fund,  or  upon  a  contingency,  and  the  legislature  pro- 
bably had  those  instruments  in  contemplation  in  the  clause  which  has  been  re- 
ferred to.  This  instrument,  however,  would  not  be  a  bill  of  exchange  if  tlie 
proceeds  were  not  payable  out  of  a  particular  fund,  because  the  order  was  not 
for  a  specific  amount.] 

*  Marry  at  was  to  have  ai^ed  on  the  other  side,  but  the  court  said  r*qoo 
rhe  case  was  too  clear  to  admit  of  any  doubt.  ^ 

The  following  certificate  was  afWrwards  sent : 

This  case  has  been  argued  before  us,  and  we  are  of  opinion  that  neith^t  of 
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the  two  instmmeiits  required  such  a  stamp  as  the  stamp  acts  impose  on  billst 
diaftsy  or  ordexa  for  the  payment  of  money. 

C.  Abbott. 

J.  Batlet. 

G.  S.  HOLROTD. 

W.  D.  Bbst. 

The  KING  v.  PINNET  and  Another. 

A  bed  act  directed  thct  the  then  oTereeen  of  the  parieh  of  W.  shoald  eontinae  to  be  oTereeen 
fer  the  lemander  of  the  cunem  fear,  and  until  two  others  should  be  appointed,  and  that  two 
orerseers  ahould  be  appointed  annually :  Held^  that  this  act  did  not  repeal  the  statute  43 
Eiiz.  c.  2«  8.  1,  and  that  an  appointment  of  four  overseers  for  the  parish  of  W.  was  valid. 

Bt  stirtnte  47  G.  3,  sess.  2,  c.  Ill,  s.  02,  (local  and  personal  acts,)  it  was 
enacted  that  the  then  overseen  of  the  parish  of  Woolwich  should  continue  to 
be  overseers  for  the  remainder  of  the  year  1807,  and  until  two  other  oyerseera 
thovld  be  nominated  and  appointed,  in  the  manner  and  at  the  time  by  law 
directed,  to  mieceed  them ;  and  in  Easter  week,  or  within  one  month  of  Easter, 
in  every  year,  two  persons  being  substantial  householders  in  the  said  parish, 
fhonld  be  nominated  and  appointed,  in  the  manner  by  law  directed,  to  be  over- 
seers of  the  poor  of  the  said  parish.  By  an  order  of  two  justices,  made  on  the 
25th  March,  1823,  four  persons  therein  named  were  appointed  overseers  of  the 
MOO-]  poor  of  the  parish  of  Woolwich,  and  upon  appeal  the  ^sessions  confirmed 
-^  that  order.  A  rule  nisi  having  been  obtained  for  quashing  the  order  of 
sessions, 

BoUand  and  Andrews  now  showed  cause,  and  contended,  that  although  the 
kcil  set  compelled  the  justices  to  appoint  two  overseers,  it  did  not  restrain 
thera  from  appointing  more  than  two.  In  Rex  v.  Loxdalt^  1  Burr.  445,  it  was 
held,  that  undler  the  statute  of  Elizabeth  more  than  four  could  could  not  be 
Bppointed,  bat  there  the  number  fixed  being  four,  three,  or  two,  clearly  showed 
that  it  was  the  intent  of  the  legislature  to  prevent  the  appointment  of  a  greater 
number ;  now  here,  before  the  local  act,  more  than  two  might  have  been  ap- 
pointed, and  there  are  no  express  words  in  that  act  denoting  the  intention  of  the 
legislature  to  make  any  alteration  in  that  power.  The  act  only  requires  that 
two,  at  all  events,  shaU  be  appointed. 

Sctarieti  and  Adolpkus  contra  contended  that  as  the  local  act  expressly  di- 
rected that  two  should  be  appointed,  it  must  be  taken  that  the  legislature  intended 
that  the  overseers  should  not  exceed  that  number. 

Abbott,  G.J.  It  is  a  general  rule  of  construction  that  affirmative  words  in 
a  later  statute  do  not  repe^  a  former,  unless  there  be  something  wholly  incon 
sistent  in  the  provisions  of  the  two  statutes.  Lord  C.  B.  Comyns,  in  his  Digest, 
tit  Parliamentn  R.  25,  lays  it  down  that  such  affirmative  words  do  not  take 
away  a  former  statute,  unless  they  in  sense  contain  a  negative.  Now  the  statute 
of  Elizabeth  directs  that  the  overseers  for  parishes  shall  be  four,  three,  or  two 
*3241  'u^^'^*'^^^  *householders.  The  local  act  merely  directs  that  the  then 
^  overseers  should  continue  in  office  to  the  end  of  the  year,  and  until  two 
odiers  should  be  appointed,  and  that  two  others  should  be  annually  appointed- 
These  words  do  not,  in  sense,  contain  a  negative,  nor  is  there  any  inconsistency 
between  a  provision  authorizing  the  appointment  of  four,  three,  or  two  over> 
teers,  and  another  directing  the  appointment  of  two.  The  latter  statute  requires 
absolutely  that  two  shall  be  appointed,  but  it  does  not  say  that  more  than  two 
■hall  not  be  appointed.  That  being  so,  I  am  of  opinion  that  the  provision  of 
the  statute  of  Elizabeth  as  to  the  appointment  of  overseers,  is  not  repealed  by 
die  focal  act,  and  that  the  order  of  justices  was  right. 

Rule  dischaiged.(a) 

te)  8m  Plowden,  112,  113,  and  Rtx  y.  Bnrridg;  3  Peere  W.  461. 
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The  KING  v.  ANTHONY  COLLETT,  Clerk. 

OTeraeera  of  the  poor  are  bound  to  endeavour  to  find  work  for  the  able-bodied  poor  who  are 
out  of  employment.  Quare,  Whether  they  can  legally  give  relief  to  such  persons,  other- 
wise than  by  setting  them  to  work  and  paying  them  for  their  labour. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  allowance  of  the 
accounts  of  the  overseers  of  the  poor  for  the  parish  of  Kelsale,  in  the  county 
of  Suffolk,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court 
on  the  following  case.  **  The  appellant  (Mr.  Collett)  is  the  proprietor  of  a  con- 
siderable estate  in  the  parish  of  Kelsale,  a  part  of  which  is  in  his  own  occupa- 
tion. In  consequence  of  the  extreme  depression  in  the  price  of  agricultural  pro- 
duce for  the  last  two  or  three  years,  the  farmers  have  been  rendered  *un-  r«ooR 
able  to  make  any  improvements  on  their  lands,  and  consequently  have  *- 
employed  very  few  labourers,  by  which  means  a  considerable  part  of  the  labour- 
ing population  has  been  totally  unemployed,  and  during  this  period,  all  poor  per- 
sons belonging  to  the  parish,  who  have  been  unable  to  obtain  employment,  have 
received  sums  of  money  for  their  maintenance  from  the  parish  officers  in  pro- 
portion to  the  number  of  their  respective  families,  for  which  no  labour  has  been 
required  from  them.  The  appellant  being  dissatisfied  with  this  application  of  the 
parish  funds,  appealed  against  the  overseers'  accounts.  The  respondents,  upon 
the  hearing  of  this  appeal,  admitted  that  the  persons  to  whom  the  sums  ob- 
jected to  in  the  account  were  paid,  were  in  fact  both  able  and  willing  to  work, 
but  that  no  employment  could  be  obtained  for  them,  which  the  appellant  con- 
tended, the  overseers  were  bound  to  provide  pursuant  to  the  statute  of  43  Eliz. 
c.  2,  although  no  evidence  was  adduced  to  prove  that  the  overseers  could  have 
employed  the  labourers.  It  also  appeared,  that  none  of  the  sums  objected  to 
were  paid  under  or  in  consequence  of  any  orders  from  a  magistrate.  The 
parishioners  were  accustomed  to  meet  once  a  week  at  the  parish  workhouse,  at 
which  meetings  all  applications  for  relief  were  received,  and  where  all  labourers 
belonging  to  the  parish,  who  had  not  in  the  preceding  week  been  in  constant 
employment,  attended  to  give  an  account  of  their  earnings,  and  received  such 
sums  as,  with  the  earnings,  should  amount  to  a  sum  deemed  competent  to  their 
maintenance  in  proportion  to  the  number  of  their  children.  In  several  caaes, 
it  appeared  that  able-bodied  men  with  four  or  five  children,  having  had  no  em- 
ployment in  the  preceding  week,  received  from  the  *over8eers  from  7».  r»o2fl 
to  Ss.  M,  for  the  week  ;  having  been  employed  three  days,  3^.  M.  to  ^ 
A8,  per  week ;  having  been  employed  two  days,  69.  per  week,  and  so  in  pro- 
portion to  the  number  of  their  children  and  the  amount  of  their  week's  earnings. 
And  in  all  cases  this  relief  was  afforded  to  these  persons,  solely  on  the  ground 
of  their  having  been  out  of  employment,  without  reference  or  inquiry  as  to  any 
means  they  might  have  of  raising  money  for  the  supply  of  their  immediate 
wants  by  sale  or  pledge  of  their  household  effects ;  and  that  in  many  instances, 
the  weekly  relief  was  afforded  to  various  able-bodied  labourers  for  many  weeks 
in  succession. 

Cooper  and  Biggs  Andrews  in  support  of  the  order  of  sessions.  Three 
questions  arise  in  this  very  important  case.  First,  whether  able-bodied  persons 
are  entitled  to  relief  under  the  provisions  of  the  43  Eliz.  c.  2 ;  secondly,  whe- 
ther they  are  entitled  to  relief  unless  the  overseers  set  them  to  work ;  and, 
thirdly,  whether  they  are  entitled  to  relief  without  a  specific  order  from  a  ma- 
gistrate. As  to  the  first,  overseers  may  give  relief  to  poor  persons  capable  of 
working,  but  unable  to  find  employment.  The  43  EUz.  c.  2,  s.  1,  autliorizes 
the  raising  of «' competent  sums  of  money,  for  and  towards  the  necessary  relief 
01  the  lame,  impotent ^  old,  blind,  and  such  other  among  them  being  poor  and 
not  able  to  work."  The  word  impotent  there  applies  to  those  who  are  unable 
to  maintain  themselves  on  account  of  being  out  of  employment,  or  being  unable 
to  obtain  a  competent  sum  as  wages,  as  well  as  to  those  who  are  incapable  of 
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woriung  from  the  want  of  bodily  power.     In  Waltltam  v.  Sparks^  Skin.  656, 
^^j-t  Comb.  320,  S.  C,  *Eyres,  J.,  speaking  of  one  of  the  parties  then  before 

•J  the  court,  says,  '* Joseph  having  more  children  than  he  could  maintain, 
is  impotenij  as  much  as  if  he  had  been  so  by  lameness."  And  that  is  a  reason- 
able construction,  for  it  would  be  extremely  unjust  to  say,  that  persons  able  and 
willing  to  work,  but  out  of  employment,  are  not  to  be  relieved ;  inasmuch  as  the 
distress  which  they  suffer  does  not  arise  from  any  fault  of  their  own,  or  from 
any  cause  over  which  they  have  the  slightest  control.  The  8  and  9  W.  3,  c.  30, 
(certificate  act,)  confirms  tliis  view  of  the  case.  The  preamble  begins  by  re- 
citing, **  Forasmuch  as  many  poor  persons  chargeable  to  the  parish,  ^.,  where 
they  live,  merely  for  want  of  toork,  would  in  any  other  place  where  sufiicient 
employment  is  to  be  had,  maintain  themselves  and  families ;''  now,  that  plainly 
shows  that  the  legislature  considered  a  pauper  out  of  employment  entitled  to 
relief  on  that  ground.  And  the  9  G.  1,  c.  7,  which  provides,  that  no  justice 
shall  order  relief  to  any  poor  person  until  oath  be  made  of  some  matter,  which 
he  shall  judge  to  be  a  reasonable  cause  of  having  such  relief,  and  of  certain  other 
things  having  been  done  which  are  there  pointed  out,  impliedly  gives  power  to 
the  justice  to  order  relief  where  any  reasonable  cause  of  giving  it  exists ;  and 
it  is  surely  a  sufficient  cause  for  having  relief,  that  a  person  able  and  willing  to 
work  is  unable  to  find  employment.  Then,  secondly,  such  paupers  are  entitled 
to  relief  although  the  overseers  do  not  set  them  to  work.  For  a  long  series  of 
years  no  stock  has  been  provided  by  overseers  according  to  the  mode  pointed 
oat  by  the  43  Eliz.  c.  2,  and  for  this  plain  reason,  that  since  that  statute  was 
passed,  every  description  of  manufacture  has  been  so  much  improved,  that  the 
0^2sr[  ^^^^^  manufactured  under  the  directions  of  *the  overseers  would  not 

■^  be  saleable ;  and,  therefore,  providing  materials  for  the  poor  to  work 
upon  would  only  bring  an  unnecessary  burthen  on  the  parish.  And  the  43  Eliz. 
c.  2,  is  not  imperative  but  discretionary,  for  it  says  in  section  first,  that  *'  the 
churchwardens  and  overseers  shall  take  order  from  time  to  time,  by  and  with 
the  consent  of  two  or  more  justices  of  peace  for  the  county,  for  setting  to  work 
the  children  of  all  such  whose  parents  shall  not  by  the  churchwardens  or  over- 
seers, or  the  greater  part  of  them,  be  thought  able  to  keep  and  maintain  their 
children ;  and  also  for  setting  to  work  all  such  persons  married  or  unmarried, 
having  no  means  to  maintain  them,  and  use  no  ordinary  and  daily  trade  of  life 
to  get  their  living  by."  The  expression  **  to  take  order"  shows  Uiat  they  were 
to  exercise  their  judgment  upon  the  propriety  of  setting  to  work  the  persons 
pointed  out.  But  if  it  be  imperative,  although  the  overseers  may  be  indicted 
for  disobeying  the  statute,  still  the  poor  are  in  the  meantime  entitled  to  relief. 
If  there  be  no  law  authorizing  the  giving  of  money  to  poor  persons  out  of  em- 
ployment, there  is  none  to  authorize  the  giving  of  it  to  those  who  are  fully  em- 
ployed, but  unable  to  obtain  wages  sufiicient  for  their  maintenance.  But  the  0 
6.  1,  c.  7,  8.  2,  shows  that  the  law  is  not  so,  for  it  is  there  enacted,  that  ^*no 
officer  of  any  parish  shall,  (except  upon  sudden  and  emergent  occasions,)  bring 
U)  the  account  of  the  parish  any  moneys  he  shall  ^ive  to  any  poor  person  of  the 
Mme  parish  (not  **  moneys  laid  out  for  materials,")  who  is  not  registered  in  the 
books  to  be  kept  by  the  parish,(a)  as  a  person  entitled  to  receive  collection,  on 
Mog-i  pain  of  forfeiting  the  sum  of  5/."     This  statute  ^recognises  a  power  to 

-'  give  money  to  any  poor  person,  and  does  not  confine  those  entitled  within 
the  description  in  Uie  43  Eliz.  c.  2,  even  supposing  that  description  is  to  receive 
the  narrow  construction  which  will  be  contended  for  on  the  other  side.  Thirdly, 
the  overseers  were  justified  in  giving  relief  without  a  specific  order  from  a  ma- 
fistrate.  The  case  certainly  is  not  within  the  last  cited  statute  for  want  of  such 
order,  but  it  is  within  the  36  G.  3,  c.  23,  s.  1,  by  which  it  is  enacted,  «<That  it 
shall  be  lawful  for  the  overseers  of  any  parish,  ^.,  with  the  approbation  of  the 
pvishioners,  or  the  majority  of  them,  in  vestry  or  other  usual  place  of  meeting 

(0)  See  3  and  4  W.  &  M.  c.  11,  s.  11. 
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assembled,  or  with  the  approbation  in  writing  of  any  of  his  majesty*!  justiees 
of  the  peace  acting  for  the  district,  to  distribute  and  pay  (plainly  meaning  the 
giving  of  money ,^  collection  and  relief  to  any  industrioas  poor  person  or  persons 
at  his,  her,  or  their  homes,  &c,,  nnder  certain  circumstances  of  temporary  iUnese 
or  distress.'*  It  is  stated  in  this  case,  that  the  parishioners  were  accustomed  to 
meet  once  a  week  at  the  parish  workhouse,  at  which  meetings  all  applications 
for  relief  were  received.  The  overseers  have,  therefore,  complied  with  the  first 
part  of  the  alternative  in  the  36  G.  8,  c.  23,  s.  1,  and  are  entitled  to  have  the 
sums  in  dispute  allowed.  The  persons  relieved  are  stated  to  have  been  out  of 
work ;  now  that  was  a  temporary  distress,  the  duration  of  which  was  quite  un* 
;?ertain ;  and,  although  it  might  continue  for  several  weeks,  would  still  be  within 
the  meaning  of  the  act.  And  as  the  parishioners,  who  have  to  support  the  poor, 
are  also  to  decide  upon  their  claims  to  relief,  that  circumstance  is  a  sufficient 
check  to  prevent  any  improper  expenditure  of  the  parish  funds  by  the  overseere 
of  the  poor. 

*  Scarlett  and  Eagle,  contra.  The  overseers  of  the  poor  are  not,  by  r^noA 
the  43  Eliz.  c.  2,  warranted  in  giving  pecuniary  relief  to  persons  able  ^ 
to  work,  without  requiring  work  nrom  them,  and  that  power  has  liot  been  enlaiged 
oy  any  sunsequQpt  statutes.  It  has  been  pretty  generally  taken  for  granted,  diat 
the  43  Eliz.  c.  2,  was  the  first  legislative  provision  for  the  maintenance  of  the 
poor,  but  that  is  an  erroneous  supposition.  It  certainly  embraces  all  the 
former  laws,  and  was  the  result  of  all  the  experience  then  obtained  upon  the 
subject :  but  there  are  earlier  statutes,  and  some  of  them  throw  light  upon  the 
question  now  under  consideration.  There  is  not,  however,  in  any  one  of  them» 
a  single  expression  which  gives  colour  to  the  idea,  that  any  persons  are  entitled 
to  relief  in  money,  unless  as  a  remuneration  for  their  labour,  except  those  who 
are  unable  to  labour,  by  which  a  physical  inability  must  be  understood.  The 
preamble  of  the  5  Eliz.  c.  2,  is  worthy  of  much  attention ;  ^  to  the  intent  that 
idle  and  loitering  persons  and  valiant  beggars  be  avoided,  and  the  impotent^ 
feeble,  and  lame,  which  are  the  poor  in  very  deed,  should  be  hereafler  relieved 
and  well  provided  for.*'  It  then  enacts,  **  Uint  a  book  shall  be  kept  in  which 
the  names  of  all  householders  and  inhabitants  shall  be  entered,  also  the  names 
of  all  such  impotent,  aged  and  needy  persons  which  are  not  able  to  live  of  them- 
selves, nor  with  their  own  labour ;  for  them  a  collection  is  to  be  made,  and  the 
parson  and  churchwardens  are  to  appoint  two  able  persons  to  be  gatherers  and 
collectors,  and  the  collection  is  to  be  distributed  to  the  said  poor  and  impotent 
persons,  after  such  sort,  that  the  more  impotent  may  have  Uie  more  help,  and 
such  as  can  get  part  of  their  living  to  have  the  less,  and  by  the  discretion  of  the 
collectors  to  be  put  in  *such  labour  as  they  be  fit  and  able  to  do."  Here,  r»«o| 
then,  was  an  enactment  that  provision  should  be  made  for  the  poor,  and  ^ 
the  means  of  making  that  provision  are  pointed  out,  viz.,  by  setting  to  work 
those  who  are  capable  of  working,  and  giving  pecuniary  relief  to  the  impotent. 
Nothing  could  more  clearly  show  the  intention  of  the  legislature  upon  this  point, 
than  the  provision  that  those  not  wholly  impotent  should  do  as  much  work  as 
they  were  able.  No  material  alteration  was  made  by  any  subsequent  statute, 
until  the  whole  of  them  were  incorporated  in  the  43  Eliz.  c.  2,  the  first  section 
of  which  enacted,  ^'  that  the  overseers  should  raise  weekly  or  otherwise,  by 
taxation,  in  the  manner  there  specified,  a  convenient  stock  of  fiax,  hemp,  wool, 
thread,  iron,  and  other  necessary  ware  and  stuff,  to  set  the  poor  on  work,  and 
also  competent  sums  of  money,  for  and  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them,  being  poor  and  not  able  to 
work,  and  to  do  and  execute  all  other  things,  as  well  for  the  disposing  of  the 
said  stock,  as  otherwise,  concerning  the  premises,  as  to  them  shall  seem  con- 
venient.** Now  there  is  nothing  in  that  enactment  which  binds  the  overseers 
to  employ  the  poor  in  any  particular  work.  The  means  of  employing  tliero 
pointeid  out  by  the  act  are  only  to  be  adopted  if  they  should  be  thought  the  best 
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The  ovefseert  are  expressly  authorized  to  do  such  other  things  touching  the 
premises*  that  is,  the  employment  of  the  poor,  as  to  them  shall  seem  conve- 
nient ;  that  gives  them  authority  to  instruct  the  poor  in  trades ;  and  if  the  labour 
of  the  poor  becomes  unnecessary  in  the  old  channels,  it  is  the  duty  of  the  over- 
seers to  divert  it  into  a  new  one.  It  is  not  contended,  that  a  person  out  of  em- 
*SS2l  P^^J^^^^  is  to  be  suffered  to  starve,  because  *he  is  able  to  work,  or  that 

-'  he  is  not  entitled  to  relief,  but  that  relief  must  be  provided  by  setting 
him  to  work  in  some  way  or  other.  The  construction  which  has  been  put 
upon  8.  7  of  the  43  Eliz*  c.  2,  strongly  corroborates  the  idea,  that  impotent  in 
the  first  section  means  those  physicaUy  unable  to  work.  Thai  section  enacts, 
^  that  the  father  and  grandfather,  and  the  mother  and  grandmother,  and  the  chil- 
dren of  every  poor,  old,  blind,  lame,  and  impotent  person,  or  other  poor  person 
not  able  to  work  (being  of  sufficient  ability),  shall  at  their  own  charges  relieve 
and  maintain  every  such  poor  person  in  that  manner  and  according  to  that  rate, 
as  by  the  justices  of  peace  of  that  county  where  such  sufficient  persons  dwell, 
at  their  general  quarter  sessions  shall  be  assessed."  The  dictum  of  Evrss,  J., 
in  the  case  of  Waitham  v.  Sparks^  has  been  referred  to,  as  showing  that  the 
word  impotent  includes  those  who  cannot  obtain  employment ;  but  when  the 
case  itself  is  examined,  it  appears  not  to  justify  any  such  conclusion.  It  was 
an  action  of  debt  on  a  bond,  conditioned  to  save  the  parish  of  S.  harmless  from 
John  Godion,  his  wife  and  children ;  defendant  pleaded  non-dam nificatus ; 
plaintiff  replied,  that  Joseph,  son  of  John,  born  at  the  time  of  the  obligation 
made,  hie  wife  and  children,  were  a  charge  to  the  pari8h,ybr  Joseph  was  im- 
potent^ and  29.  a  week  were  paid  to  Joseph  for  the  maintenance  of  himself  and 
his  family,  of  which  8(/.  was  for  the  maintenance  of  Joseph.  Defendant  re- 
joined and  traversed,  that  the  8i.  was  applied  to  the  maintenance  of  Joseph. 
On  demurrer,  judgment  was  given  for  the  plaintiff.  Now  it  is  quite  clear  that 
the  bond  was  forfeited,  whether  the  money  was  applied  to  the  maintenance  of 
Joseph  or  his  family.  It  was  paid  to  him, ''  because  he  was  impotent*'  The 
mwysr\  ^^^^^  *of  Eyres,  J.,  was  quite  unnecessary  and  extra-judicial.    Then, 

J  in  Rex  v.  Crulley,  Foley,  47,  1  Bott  3C6,  S.  C,  an  order,  made  undei 
43  Eliz.  c.  2,  s.  7,  set  out,  that  one  M.  G.  was  in  a  poor,  destitute  condition, 
and  that  her  father  was  able  to  maintain  her ;  and  the  order  was  quashed,  be- 
cause it  did  not  appear  that  she  was  lame,  blinds  or  unable  to  work.  So  in 
Rex  T.  Idtton,  1  Bott.  366,  upon  complaint  that  A.  was  deserted  and  impotent, 
the  justices  adjudged  and  awarded  the  father  to  pay  so  much  a  week,  and  the 
order  was  quashed,  because  there  was  no  adjudication  that  she  was  impotent. 
These  decisions  were  recognised  and  acted  upon  in  Rex  v,  Hayworthy  1  Str. 
10,  1  Bott.  402,  S.  G.,  and  in  Rex  v.  Stoke  tlraey,  1  Bott  403,  n.,  and  Rex 
V.  Tapper t  1  Bott  403,  n.(a)  The  same  words  are  used  in  the  first  section  of 
the  43  Eliz.  c.  2,  to  point  out  who  are  to  receive  pecuniary  relief  from  the 
parish,  as  are  afterwards  introduced  into  the  seventh,  respecting  the  support  of 
parents  by  children,  or  the  reverse.  The  orders  under  those  sections  are  made 
in  consimili  casn.  Now  it  is  clear,  that  a  good  order  cannot  be  made  upon  a 
parent  to  support  a  child,  unless  it  be  shown  that  the  child  is  impotent ;  and  it 
would  be  absurd  to  say  that  a  similar  order  upon  the  parish  would  be  valid. 
The  next  statute  bearing  upon  this  question  is,  the  13  and  14  Gar.  2,  c.  12. 
The  third  section  of  that  act  enables  persons  to  go  out  of  their  own  parish  to  ' 
work  in  another,  taking  with  them  a  certificate  that  they  belong  to  the  parish 
which  they  leave,  and  it  provides  that  *'  if  they  shall  not  return  when  their  work 
*334l  ^  finished,  or  shall  *fall  sick  or  impotent,  whilst  they  are  in  the  said 

-^  work,  it  shall  not  be  accounted  a  settlement,  but  they  may  be  removed 
to  the  place  whence  they  came.     There  the  word  impotent  clearly  means  un- 

(a)  See  ileo  KUUeVt  caae,  2  Keb.  37,  pi.  79 ;  Rex  v.  Grant,  ib.  537,  pi.  61 ;  ^ex  ▼.  Pnyn. 
ib.  643,  pi.  75 ;  Rex  v.  May,  ib.  744,  pi  50 ;  an  anonymous  case,  5  Mod.  397,  ca.  200,  ana 
"'  V.  La^itoM,  2  Bulat.  347. 
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able  to  work,  not  unable  to  procure  work.  The  mbeequent  part  of  the  same 
section  enacts,  **  That  if  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  to  which  such  persons  shall  be  removed  refuse  to  receive  them,  and  to 
provide  work  for  them,  as  other  inhabitants  of  the  parish,  they  shall  be  subject 
to  indictment,"  Nothing  could  be  a  plainer  recognition  of  the  obligation,  to  find 
work  for  those  out  of  employment,  imposed  on  the  overseers.  Then  followed 
the  3  and  4  W.  ^  M.  c.  II,  to  which,  perhaps  may  be  traced  the  present  prac- 
tice of  allowing  relief  in  money  to  persons  not  included  in  the  description,  in  the 
first  section  of  the  43  Eliz.  c.  2.  The  latter  statute  lefl  the  distribution  of  the 
funds  collected  in  the  discretion  of  the  overseers,  subject  to  no  other  control  than 
the  allowance  of  their  accounts ;  that  power  was  abused,  as  appears  by  the 
recital  in  the  3  and  4  W.  &  M.  c.  II,  s.  11,  which  then  provides  *^that  books 
shall  be  kept,  and  the  names  of  those  who  receive  collection  registered  there- 
in, together  with  the  causes  of  their  receiving  relief;  and  that  no  person  not 
entered  in  those  books  should  be  allowed  to  receive  collection  at  the  charge 
of  the  parish,  but  by  the  authority  of  a  justice  of  peace  residing  within 
the  parish,  or  (if  none  should  be  there  dwelling)  in  the  parts  near  adjoin- 
ing, or  by  order  of  the  quarter  sessions,  except  in  certain  cases  of  emer- 
gency." It  has  been  supposed  that  a  justice  was  thereby  empowered  to 
order  relief  to  any  person  at  his  discretion,  but  that  supposition  is  quite 
unfounded.  It  does  not  vary  the  mode  of  giving  relief,  or  give  any  new 
'description  of  persons  a  claim  to  it,  but  merely  regulates  the  dis-  r«QQ5 
tribution  of  the  money  coUected.  If  a  justice,  under  that  act,  put  a  ^ 
person  on  the  collection  list  to  receive  money,  it  was  necessary  that  he  should 
be  described  as  impotent.  The  8  and  9  W.  3,  c.  30,  does  not  support  the  posi- 
tion for  which  it  was  cited  on  the  other  side.  It  certainly  recites  that  persons 
are  chargeable  to  the  parish, "  merely  for  M'anl  of  work,"  but  that  has  never  been 
denied.  Such  persons  are  to  have  relief,  but  that  must  be  given  by  finding  them 
work,  there  is  no  power  to  give  them  money,  without  requiring  work  from 
them  ;  and  the  legislature  never  seem  to  have  contemplated  any  different  mode 
of  relief,  whether  the  labour  should  prove  profitable  or  not.  The  second  section 
of  that  act  is  a  clear  legislative  recognition  of  the  principle  now  contended  for. 
It  is  expressly  stated  that  the  enactment  therein  contained  was  made  ^'  to  the 
end  that  the  money  raised  only  for  the  relief  of  such  as  are  as  well  impotent  as 
poor  may  not  be  misapplied  and  consumed  by  the  idle,  sturdy,  and  disorderly 
beggars."  The  0  6.  1,  c.  7,  s.  1,  also  has  been  cited  on  the  other  side,  but  that 
only  required  that  certain  directions  should  be  complied  with  before  any  poor 
person  had  relief;  it  did  not  alter  the  mode  of  giving  relief,  nor  is  there  a  single 
expression  in  it  to  justify  the  opinion  that  those  able  to  work,  but  out  of  em- 
ployment, were  to  receive  pecuniary  relief.  One  great  object  of  the  statute  was 
the  establishment  of  poor-houses  for  the  "lodging,  keeping,  maintaining,  and 
employing  the  poor."  The  22  6.  3,  c.  83,  was  made  in  pari  materia :  that 
authorized  the  union  of  dififerent  parishes  for  the  purpose  of  better  enabling  the 
overseers  of  the  poor  to  employ  those  out  of  work,  and  does  not  authorize  the 
'administration  of  relief  in  any  other  mode.  The  86  6.  3,  c.  23,  was  r«q«||» 
merely  intended  to  obviate  the  necessity  of  sending  the  distressed  to  the  ^ 
poor-house  under  all  circumstances.  The  temporary  distress  there  mentioned 
is  such  as  might  arise  from  frost  or  fioods,  or  accidental  causes  of  that  nature, 
the  termination  of  which  could  be  fairly  calculated  upon,  and  clearly  does  not 
include  the  case  of  persons  out  of  work,  and  who  have  not  any  prospect  of  ob- 
taining employment,  (a) 

(a)  There  are  several  statutes  earlier  in  point  of  time  than  the  43  Eliz.,  which  throw  some 
light  upon  the  principal  point  discussed,  but  nut  decided,  in  this  case,  viz.,  whether  the  over* 
seers  of  the  poor  are  or  are  not  justified  in  giving  neeuniary  relief  to  the  able-bodied  poor  when 
out  of  employment,  without  setting  them  to  work  f  An  express  power  to  give  sucn  relief  to 
such  pcrimns  certainly  is  not  contained  in  any  of  those  statutes ;  and  when  the  vanoua  steps 
are  examined  bv  which  the  legislature  gradually  advanced  from  their  first  cmde  provisiooc  It 
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Abbott,  C.  J.     It  does  not  appear  upon  the  ease  before  us  that  the  overseers 
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of  the  poor  considered  'themselves  bound  to  provide  work  for  the  unem- 
ployed poor,  if  that  were  practicable ;  nor  whether  they  in  any  way  endea- 
^asfil  ^^^^  ^  attain  that  object   Before  we  'determine  whether  the  overseers 
-^  were  or  were  not  justified  in  giving  pecuniary  relief  to  the  unemployed 

tbe  more  mature  enactments  of  the  43  Elii.  c.  2,  it  appears  that  no  such  power  wn»  up  to  that 
tone  giren  by  implication. 

By  the  22  H.  8,  c.  12,  s.  1,  entitled  *' An  act  concerning  the  punishment  of  beggars  and 
▼a^abonds,"  it  was  enacted,  that  the  justices  of  the  peace  m  all  and  singular  the  shires,  dec, 
within  the  limits  of  their  commissioners,  shall  from  time  to  time  make  diligent  search,  and 
inquire  of  ail  aged,  poor,  and  impotetU  persons  which  live,  or  of  necessity  be  compelled  to  live, 
by  aims  of  the  chanty  of  the  people,  and  give  them  licenses  to  beg  within  certain  limits.  By 
feet.  2,  impotent  persons  begging  without  licenses,  were  to  be  whippcMl  and  set  in  the  stocks. 
By  sect.  3,  it  was  enacted,  that  "  If  any  persons,  being  whole  and  miffhty  in  body,  and  able 
to  labour,  be  taken  in  begging ;  or  if  any,  being  whole  and  mighty  in  body,  and  able  to  labour, 
having  no  land  or  master,  nor  using  any  lawful  merchandise,  criut  or  mystery,  whereby  they 
mi^ht  get  their  living,  be  vagrant,  or  can  give  no  reckoning  how  they  do  lawfully  get  their 
livmg,  they  shall  be  taken  to  a  justice  of  peace,  and  by  him  be  ordered  to  be  whipped,  and 
after  whipping,  they  shall  be  enjoined  to  repair  to  the  place  of  their  birth,  or  last  abiding  for 
three  years,  and  there  put  themselves  to  labour,  like  as  true  men  ought  to  do." 

The  27  H.  8,  c.  25,  entitled  '*  An  act  for  punishment  of  sturdy  vagabonds  and  beggars:" 
after  reciting  that  no  provision  is  made  for  the  persons  mentioned  in  the  third  section  of  the 
last-cited  act  after  they  get  home,  provides  that  the  poor  shall  be  supported  by  alms,  so  that 
they  shall  not  be  obligea  to  beg  and  wander  about,  and  that  all  sturdy  vagabonds  and  valiant 
be^ars  shall  be  causra  and  compelled  to  be  set  and  kept  to  continual  labour,  in  such  wise  that 
by  ttieir  said  labour  they  may  get  their  own  living ;  aiui  sect.  4,  provides  that  the  churchwar- 
dens and  two  othera  of  every  parish  shall  collect  alms  in  such  good  and  discrete  wise  as  the 
poor,  impotent,  lame,  feeble.  Mirk,  and  diseafed  people,  being  not  oMe  to  work,  may  be  provided, 
nolDen,  and  relieved,  so  that  in  no  wise  they  be  suffered  to  go  openly  in  begging ;  and  that 
ittcn  as  be  lusty,  or  having  their  limbs  strong  enough  to  labour,  may  be  daily  kept  in  continual 
Isbour,  whereby  every  one  of  them  may  get  their  own  subsistence  and  living  by  their  own 
hands. 

The  1  Ed.  6,  c.  3,  entitled  "  An  act  for  the  punishment  of  vagabonds,  and  for  the  relief  of 
the  poor  and  impotent  persons/*  in  sect.  1,  provides  that,  *'  If  anv  man  or  woman,  not  being 
lame,  impotent,  or  so  aged  or  diseased  with  sickness,  that  be  or  sne  cannot  work,  not  having 
lands,  &c.,  whereon  they  may  find  sufficiently  their  living,  shall  either  like  a  serving- man 
wanting  a  master,  or  like  a  beggar,  be  lurking  in  any  house,  or  wandering  by  the  highways, 
not  applying  themselves  to  some  honest  labour,  nor  ofTerinff  themselves  to  labour  with  any 
that  will  take  them,  and  if  no  one  will  otherwise  take  them,  do  not  offer  to  work  for  meat  and 
drink,  they  shall  be  taken  for  vagabonds.  By  sect.  9,  after  reciting  that  forasmuch  as  there 
are  many  maimed  or  otherwise  lamed,  sore,  aged,  and  impotent  persons  which  resort  to  the 
dty  of  London,  &c.,  begging,  who,  if  they  were  separated,  might  easily  be  nourished  in  the 
places  where  they  were lx>rn,  it  was  enacted  that  the  mayor,  constables,  and  koad  officers  of 
the  cities,  ice.,  to  which  such  resort  shall  be,  shall  see  all  such  idle,  impotent,  maimed,  and 
aged  persons,  who  otherwise  caniu>t  by  their  discretions  be  taken  for  vagabonds,  which  were 
bom  within  the  said  cities,  ice.,  or  have  resided  there  for  three  yeara,  to  be  provided  for. 
Sect.  10  providea  for  the  removal  of  such  as  were  not  born  in  the  place  where  found,  nor  had 
been  oonveraant  there  for  three  years.  Sect.  11  Wds  as  follows :  **  Provided  always,  that  if 
any  of  the  said  aged,  maimed,  or  impotent  persons  of  the  cities,  towns,  or  villages  whore  (hey 
were  bom  in,  or  had  their  most  abiaing  as  aforesaid,  be  not  so  lame  or  impotent  but  that  they 
may  work  in  some  manner  of  work,  that  then  such  town,  parish,  or  village  do  either  in  com- 
mon provide  some  such  work  for  them  as  they  may  be  occupied  in,  or  appoint  them  to  such  • 
as  will  find  them  work  for  meat  and  drink.*' 

The  3  &  4  Ed.  6,  c.  16,  entitled  **  An  act  touching  the  punishment  of  vagabonds  and  othet 
idle  peraons,*'  repealed  tbe  1  Ed.  6,  c.  3,  and  revived  the  22  H.  8,  c.  12 ;  butcontained  clauses 
4,  5.  and  6,  corresponding  to  9,  10,  and  11,  of  the  act  repealed. 

The  5  &  6  Ed.  6.  c.  2,  *'  For  the  provision  and  relief  of  the  poor,*'  has  this  preamble,  "  To 
the  intent  that  valiant  beggars,  idle  and  loitering  persons  may  be  avoided,  and  the  impotent, 
feeble,  and  lame  provided  for,  which  are  poor  in  very  deed  ;*'  and  confirms  22  H.  8,  c.  12,  and 
3  &  4  Ed.  6,  c  16.  Sect.  2  enacts  that  a  register  shall  be  kept  of  all  householders  and  inha- 
bitantfi  in  each  parish,  and  of  such  impotent,  aged,  and  needy  persons  as  are  not  able  to  live  of 
themaelvM,  nor  with  their  own  labour,  that  two  collectors  shall  be  appointed  yearly,  and  that 
the  eolle^'tions  shall  be  distributed  to  the  poor  in  the  same  manner  as  was  afterwards  provided 
by  tne  ^  Eliz.  c.  3,  (particularly  noticed  in  the  argument.) 

The  2  4t  3  Ph.  &>  M.  c.  5.  was  the  next  act  on  this  subject.  The  preamble  was  the  same 
as  of  the  last-c^ied  statute.  By  sect.  1,  it  confirmed  the  22  H.  8,  c.  12,  and  3  &  4  Ed.  6,  c.  16 ; 
and  lect.  2  :»  similar  to  the  same  section  of  the  5  &  6  Ed.  6,  c.  2.  Sect.  7  provides,  *'That 
if  it  ihall  chance  any  parish  to  have  in  it  more  poor  and  impotent  folks  not  able  to  UAour,  than 
the  lud  parish  is  ab)e  to  relieve,  they  may  be  hcensed  to  beg  elsewhere.** 

Tbe  effect  of  the  5  Elix.  c.  3,  s.  1,  the  next  statute  in  order,  was  shown  in  the  argument. 
Ssct.  10  provides  for  the  giving  of  licenses  to  beg  as  bcufore,  but  requires  that  the  infirmity  of 
<he  person  shall  be  specified  in  the  license. 
TOL.  IX.  20 
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poor,  the  case  must  go  down  to  the  sessions  again,  that  we  may  be  *in*  r«»Qg 
formed  whether  any,  and  if  any  what  endeavours  were  made  to  procure  ^ 
employment  for  them.     All  that  the  court  can  now  say  is,  that  undoubtedly  it 
is  the  primary  duty  *of  the  oyerseers  to  find  employment  for  the  poor  rm^AQ 
if  possible.     And  I  express  that  opinion  now  for  the  sake  of  the  poor  ^ 

The  U  EUs.  e.  5,  *'  An  act  for  the  puniahxnent  of  vagabonda,  and  for  relief  of  the  poor  and 
impotent,"  repealed  the  28  H.  8,  c.  12,  3  &.  4  Ed.  6,  c.  16,  and  5  Elii.  c.  3.  Sect.  5  givea  « 
donnttion  of  the  peraona  who  are  to  be  intended  to  be  roguea  and  vagabonds  and  aturdy  beg- 

Etra,  and  amongat  oihera,  includea  **  all  common  labourera,  being  peraona  abU  in  Aody,  uaing 
itering,  and  ittnaing  to  work  for  such  reaaonable  wages  aa  ia  taxed,  and  commonly  given  in 
auch  parte  where  audi  peraona  do  or  ahall  happen  to  dwell.'*  Sect.  16,  after  thia  preamble, 
'*  Foraamuch  aa  chant v  would  that  poor,  aged,  and  impotent  persona  should  aa  neceaaarily  be 
provided  for  as  the  aaid  rogues  and  vanbonda  and  sturdy  he^ara  repreaaed,  and  that  the  aaid 
aged,  impotent,  and  poor  people  ahoula  have  convenient  habitationa,  6lc.,  to  aettle  themselves 
upon,  to  the  end  that  they  ahould  not  beg  or  wander  about,"  provides  for  the  keeping  a  regi»> 
ter  of  the  poor,  finding  habitationa,  levying  money  for  their  aupport  hv  aaaeasment,  and  for  the 
appointment  oif  overaeera.  Sect.  22  enacta  **  that,  if  any  of  the  ssia  ased  and  impotent  per- 
aona, not  being  ao  diaeaaed,  lame,  or  impotent,  but  that  they  may  work  in  aome  manner  of 
work,  ahall  be  by  the  overaeera  of  their  aaid  abiding-place  appointed  to  work,  if  they  refuaa^ 
then  to  be  whipped  and  atocked  for  their  first  refusal,  and  for  the  second  refusal,  to  be  punished, 
as  in  case  of  vagabonda  in  the  firat  degree  of  puniahment ;"  (several  degreea  of  puniahment  had 
been  before  provided  for  vagabonds.)  Sect.  23  appeara  to  be  very  important ;  it  ia  as  follows : 
'*  Provided  always  that  three  j|ustice8  of  the  peace,  whereof  one  to  be  of  the  quorum,  of  and 
with  the  surplusages  of  the  aaid  collectiona,  &c.,  (the  aaid  poor  and  impotent  people  sstiafied 
and  provided  for,)  ahall,  by  their  discretions,  in  such  convenient  place  and  places  within  their 
shires  aa  they  ahall  think  meet,  place  and  settle  to  work  the  roffueu  and  vagabondi  that  skaBha 
dupoMed  Is  w^hf  born  within  their  said  counties,  or  there  abiding  for  the  most  part  within  the 
said  three  years,  there  to  be  holden  to  work  by  the  oversight  of  toe  ssid  overseers,  to  get  their 
livinss,  and  be  austained  only  upon  their  labour  and  travail."  Here,  then,  is  the  firist  clear 
legislative  enactment  for  providing  work  for  the  able-bodied  poor.  Until  this  time,  it  seems 
to  have  been  taken  for  granted,  that  all  able-bodied  persons  could  find  employment  if  they 
pleased;  and  the  very  fact  of  their  beinff  out  of  work,  and  living  by  charity,  made  rhem,  ix* 
the  eye  of  the  law,  rogues  and  vagabonds,  liable  to  be  apprehenoed  and  punished.  No  relief 
of  any  kind  was  to  be  provided  for  tnem  at  the  public  expense ;  those  enactments  which  crrdered 
that  they  should  bo  kept  to  hard  labour,  seem  merely  to  have  made  it  the  duty  of  certain  per- 
aona to  aee  that  they  dud  continually  work,  as  if  it  were  aaeumed  that  employment  could  always 
be  found.  The  last-mentioned  statute,  which  enacted,  that  to  a  certain  extent  woia  auould  be 
provided,  so  far  from  authorixing  the  affording  relief  by  money  to  such  persons,  expressly  says, 
that  **  thev  are  to  get  their  livinga,  and  to  live  and  be  sustained  only  upon  their  labour  uid  tra- 
vail." This  was  manifestly  a  very  imnerfect  provision,  and  no  reason  for  the  ensctinent  ia 
distinctly  stated,  but  it  may  be  coUectea  that  aome  persons,  apprehended  as  roj^ues  and  vasa- 
Donds,  had  expreased  a  wilungneaa  to  work  if  they  could  find  emplovment ;  for  it  speaks  of  tne 
rorueM  and  varabondM  that  ihall  he  dwpoeed  to  work.  This  is  rendered  more  clear  by  the  18 
Eliz.  c.  3,  made  to  amend  the  former  act,  and  entitled  "  An  act  for  aetting  the  poor  on  work, 
and  for  the  avoiding  of  idleneaa."  Sect.  4  runs  thus.  **  Also  to  the  intent,  youth  may  be 
accustomed  and  brought  up  in  labour  and  work,  and  then  not  like  to  grow  to  be  Mle  roguea, 
and  to  the  intent  also  that  such  as  be  already  grown  up  in  idleness,  and  »o  rof^es  at  this  pre- 
sent, may  not  have  any  just  excuse  in  saying  that  they  cannot  get  any  service  or  work,  and 
that  other  poor  and  needy  (not  impotent)  persons,  being  willing  to  work,  may  be  set  on  work. 
Be  it  enacted,  that  a  competent  store  and  atock  of  wool,  hemp,  dDC.,  shall  be  provided,  to  be 
committed  to  the  care  of  persons  to  be  appointed  collectors  anagovernora  of  the  poor,  who  are 
to  dispose,  order,  and  give  nilea  for  the  diviaion  and  manner  of  working  the  said  stock,  to  the 
intent  every  such  noor  and  needy  person,  old  or  youn^,  able  to  do  any  work,  standins  in  neces- 
sity of  relief,  shall  not  for  want  ol  work  go  abroad,  either  begging  of  committing  piueringa,  or 
other  misdemeanors,  living  m  idlenetB.  It  then  goes  on  to  provide  that  part  of  the  stock 
shall  be  given  to  each  poor  person  to  be  worked  up,  and  that  when  he  shall  bring  it  back 
worked  up,  the  overseers  shall  pav  htm /or  hi$  labour,  and  sell  the  articlea  manufoctured,  and 
with  the  money  coming  of  the  sale,  buy  more  stuff.  6lc,  At  the  time  when  this  statute  was 
passed,  the  legislature  appear  to  have  been  duly  sensible  of  the  mischief  to  he  apprehended  from 
BufTerinff  the  poor  to  live  in  idleness,  and,  therefore,  as  humanity  required  that  some  provisioa 
should  be  made  for  those  who  were  unable  to  maintain  themaelves,  wisely  enacted  that  such 
poor  persons  as  were  able  to  work  should  be  compelled  to  do  so,  and  be  pud  for  their  labour, 
and  they  made  no  provision  for  affording  relief  to  such  persons  in  sny  other  mode.  It  does  no^ 
appear  to  have  been  contemplated  that  any  profit  would  be  acquired  bv  the  labour  of  peraom 
ao  employed ;  for  the  act  does  not  sav  that  anv  part  of  the  money  produced  b^r  the  aale  of  thi 
manufactured  articles  shall  be  appKeo  to  reimburse  the  parish,  the  moneys  paid  to  the  labour 
era,  but  merely  that,  with  the  money  coming  of  such  sale,  more  stuff  shall  be  bought  for  thi- 
purpose  of  being  manufactured.  Thus  the  law  remained  until  the  passing  of  the  39  &  40  Elii 
c.  3,  which  it  is  unnecessary  to  notice,  as  all  the  pixivisions  of  it  are  embodied  in  the  43  Eli^ 
c.  2.  It  appeara  bjr  Lambard*s  Eirenarcha,  chap.  7,  p.  206,  that  soon  after  the  passing  of  t\n 
latter  statute,  certain  reaolutiona,  commonly  aacribed  to  her  majesty's  justices  at  Westminster, 
were  pretty  generally  known,  and  considered  aa  tending  to  the  right  execution  of  the  law. 
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themselves,  to  whom  no  greater  kindness  can  •be  done  than  by  enabling 
them  to  earn  their  own  living  by  labour,  instead  of  suffering  them  to  eat 
the  bread  of  *idleDess,  by  which  their  hiabiti  and  morals  must  soon  be 
corrupted. 

Case  sent  back  to  sessions. 


The  eighth  and  ninth  resolutionB  are  applicable  to  the  present  question.  "  If  the  parents  bo 
able  to  work,  and  may  hare  work,  they  are  to  find  their  children  by  their  labour,  and  not  the 
pariah ;  but  if  they  be  overburthened  with  children,  it  shall  be  a  very  good  way  to  procure 
some  oif  them  to  be  placed  apprentices  according  to  the  statute.**  '*  No  man  is  to  be  put  out 
of  the  town  where  he  dwelletn,  nor  to  be  sent  to  their  place  of  birth  (or  last  habitation)  but  a 
TBgrant  rogue,  nor  to  be  found  bv  the  town,  except  the  varty  be  impatentf  but  ought  to  set 
themsehrea  to  aboor,  if  they  be  able  and  can  get  work;  iJ  they  cannot,  the  overseers  must  set 
them  to  la^jur."  There  is  not  in  any  of  those  resolutions  (twenty  in  number)  any  recognition 
of  a  power  in  the  overseers  to  give  relief  to  able-bodied  persons,  otherwise  than  by  nnding 
them  employment.  Whether  any  subsequent  statute  has  altered  the  law  on  this  subject,  or 
whether  the  opinion  above  suegesied,  as  to  the  effect  of  the  earlier  statutes,  be  or  be  not  cor- 
rect, remains  to  be  decided  whenever  this  important  question  shall  be  distinctly  brought  before 
the  ooort« 

In  Scrype*8  Annals  of  Church  and  State,  under  Queen  Elii.  b.  2,  p.  90,  there  is  a  letter, 
which  was  addreaaed  to  Lord  Treasurer  Burghley  by  a  Justice  of  peace  for  the  couniv  of  So- 
merset, which  ahows  that  the  great  evils  arising  from  habits  of  idleness  amongst  the  poor, 
began  then  to  be  understood,  and  strengthena  the  idea  that  one  great  object  of  the  le^lative 
provisiona  for  the  poor  made  about  that  time,  was  to  prevent  able-bodied  men  from  being  un- 
employed. After  observing  upon  the  great  increase  of  crime,  and  the  number  of  wandering, 
idle  vagabonds  then  committing  depredations  in  that  part  of  the  country,  the  writer  proceeds, 
"  And  when  these  lewd  people  are  committed  to  the  Jail,  the  poor  country  that  is  robbed  by 
them  are  forced  to  feed  tnem,  which  they  grieve  at.  And  this  year  there  haih  been  disbursed 
to  the  relief  of  the  prisoners  in  the  jail  73/.,  and  yet  they  allowed  but  6d.  a  man  weekly.  And 
if  they  were  not  delivered  at  every  quarter  sessions,  so  much  more  would  not  serve,  nor  two 
such  jails  wooki  hold  them.  But  if  this  money  might  be  employed  to  build  some  houses  ad- 
joining to  the  jail  for  them  to  work  in,  and  every  prisoner,  committed  for  any  cause,  and  not 
able  to  relieve  himself,  compelled  to  work,  and  as  many  of  them  as  are  delivered  upon  their 
trials,  either  by  the  acouittal  of  the  grand  jury  or  petty  jury,  burning  in  the  hand  or  whipping, 
presenttv  transferred  tnence  to  the  houses  of  correction  to  be  kept  m  work,  except  some  pre- 
sent will  take  anv  into  service ;  I  dare  presume  to  say  the  tenth  felony  will  not  be  committed 
that  now  is."  This  letter  also  shows  that  at  that  time  prisoners  committed  for  trial,  although 
they  could  not  be  compelled,  and  were  not  willing  to  work,  were  in  point  of  fact  in  some  places 
SBpported  at  the  expense  of  the  public  It  seems,  however,  that  they  could  not  legally  claim  to 
be  so  maintainied.    See  the  case  of  The  Juetieea  of  the  North  Biding  of  Yorkshire,  ante,  286. 


BURDOM  V.  BROCKRIDGE. 

Where  a  prisoner  is  charged  in  execution,  it  is  not  sufficient  for  the  plaintiff's  attorney  to  fila 
the  oommittitur  piece  in  due  time  with  the  clerk  of  the  dockets,  no  must  also  see  that  the 
latter  enters  it  on  the  judgment-roll  within  the  time  prescribed  by  R.,  E.  T.  41  6.  3 ;  and 
if  that  be  not  done,  the  prisoner  is  entitled  to  be  discharged. 

A  KULK  was  obtained  for  dischai^ng  the  defendant  out  of  custody,  on  the 
^und  that  the  eomraittitur  on  the  judgment  was  not  entered  on  the  judgment- 
roU  within  the  time  limited  by  the  rule  of  court,  made  in  Easter  term,  41  6.  3, 
viz. :  ^  that  from  and  after  the  first  day  of  Trinity  term  next,  every  committitur 
on  eveiy  judgment,  obtained  or  to  be  obtained  in  this  court,  against  any  prisoner 
or  prisoners  shall  be  filed  with  the  clerk  of  the  dockets  of  this  court,  on  or  be- 
fore the  last  day  of  the  term  in  which  such  prisoner  or  prisoners  is  or  are  to 
be  charged  in  execution  ;  and  the  clerk  of  the  dockets  shall  enter  such  commit- 
titur on  the  judgment-roll  within  four  days  next  after  the  end  of  such  term*  ex- 
clusive of  the  last  day  of  the  term,  unless  the  last  of  such  four  days  be  Sunday, 
*3431  ^^^  ^°  ^^^^  *ca8e  within  five  days  next  after  the  end  of  such  term ;  and 
^  that  in  default  thereof  such  prisoner  or  prisoners  shall  be  entitled  to  be 
discharged/'  It  appeared  that  a  verdict  was  recovered  by  the  plaintiff  against 
the  defendant  at  the  London  sittings  before  Hilary  term  last.  In  Hilary  term 
he  was  rendered  in  dischaige  of  his  bail,  and  in  Easter  term  charged  in  execu 
tion  in  this  action,  by  rule  of  court,  on  an  acknowledgment  by  the  marshal  tliat 
he  was  then  in  h'n  custody.  No  committitur  was  entered  on  the  judgment-roU 
until  after  the  end  of  Trinity  term. 
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Hatch  showed  cause  upon  an  affidavit  that  the  committitur  piece  was  filed 
with  the  clerk  of  the  dockets  seven  days  before  the  end  of  Easter  term,  and 
contended  that  the  plaintiff's  attorney  had  thereby  done  all  that  he  was  bound 
to  do.  It  was  in  consequence  of  the  neglect  of  the  clerk  of  the  dockets,  the 
officer  of  the  court,  that  the  committitur  was  not  duly  entered  on  the  judgment- 
roll  ;  the  plaintiff,  therefore,  ought  not  to  be  prejudiced  by  that  neglect. 

Arehbold^  cx)ntra,  contended  that  altliough  it  was  the  duty  of  the  clerk  of  the 
dockets  to  enter  the  committitur  on  the  roll,  yet  the  plaintiff's  attorney  was 
uound  to  see  it  done. 

Per  Curiam.  This  is  not  a  case  in  which  the  court  can  exercise  their  dis- 
cretion. It  is  clearly  within  the  rule  referred  to,  and  the  prisoner  must  be  dis- 
iharged. 

_  Rule  absolute. 

•KING'S  BENCH  PRISON.  [»344 

Priaoners  confined  in  the  Marshabea  detected  in  playing  at  hazard,  punished  by  the  court. 

The  solicitor-general  had  obtained  a  rule  for  James  Stephens,  Edward 
Corbet,  and  several  other  persons,  prisoners  in  the  King's  Bench  prison, 
to  be  brought  up  to  answer  the  matters  of  an  affidavit;  and  also  to  show 
cause  why  some  of  them  should  not  be  removed  to  some  other  prison.  The 
rule  was  obtained  upon  the  affidavit  of  the  marshal  and  two  of  the  turnkeys,  in 
which  it  was  stated  that  the  former  had  received  information  that  a  gaming-table 
was  kept  in  one  of  the  rooms  of  the  prison,  and  that  hazard  was  generally 
played  there  from  midnight  till  six  o'clock  in  the  morning,  and  that  the  two 
turnkeys  detected  the  several  persons  named  in  the  affidavit  in  the  act  of  playing 
at  dice  about  one  o'clock  in  the  morning  of  the  16th  November,  in  the  room  of 
Stephens.  The  prisoners  now  being  brought  into  court  in  the  custody  of  the 
marshal,  by  virtue  of  the  rule,  the  court  adjudged,  that  for  the  offence  mentioned 
in  the  affidavit,  Stephens  should  be  confined  alone  in  the  strong-room  in  the 
King's  Bench  prison  for  one  month ;  and  that,  as  to  all  the  other  prisoners  but 
one,  who  had  since  been  discharged  under  the  insolvent  act,  they  should  not 
be  allowed  the  rules  of  the  prison  for  one  month  ;  and  that  the  prisoner  so  dis- 
chaiged  should  give  security  by  his  recognisance  for  40/.  for  his  good  beha- 
viour for  six  months. 

Nott.  The  court  have  on  former  occasions  exercised  a  similar  power  over  prisoners  confined 
in  the  King*s  Bench  prison.  In  1779,  Phillips,  the  chief  justice  of  a  self-created  court  in  the  prison, 
who  was  oiarged  in  ^execution,  was  committed  to  the  county  jail.  In  1780,  one  Rich-  r*o45 
ardson  had  been  ringleader  of  riots  in  the  prison,  and  of  an  assault  on  one  of  the  prisoners.  L  **  ^^ 
On  motion  being  made  to  remove  him  to  the  county  jail  of  the  sheriff  of  Surrey,  it  was  doubted 
whether  the  court  could  change  the  custody  of  a  prisoner  for  a  civil  debt,  llie  prison  having 
been  destroyed  by  fire  in  June  that  year,  tne  matter  dropped.  In  Easter  term,  1782,  a  court 
of  mayor  and  aldermen  havine  been  set  up  in  the  prison,  and  it  being  shown  upon  afiidavit  that 
they  had  executed  orders  made  at  the  court  with  great  violence,  the  court  ordered  the  prison- 
ers to  come  up  on  a  subsequent  day,  and  show  cause  why  they  should  not  be  commuted  to 
the  county  jail,  or  kept  in  close  custody  of  the  marshal.  The  late  mayor,  the  present  mayor, 
the  four  aJdermen,  the  secretary,  the  two  criers,  and  the  constable,  having  appeared  in  court, 
the  court  ordered  the  late  mayor  and  secretary  to  be  committed  to  the  new  prison  till  the  fourth 
day  of  the  ensuing  term,  and  the  then  mayor  to  be  confined  in  one  of  the  strong-rooms  in  the 
Kinf^s  Bench  prison,  singly  and  by  himself,  for  a  fortnight ;  the  two  criers  to  be  confined  in 
anotner  strong-room  till  tne  fourth  day  of  term.  In  Michaelmas  term,  1783,  upon  complaint 
upon  affidavit  of  a  riot  by  Nowell  and  others  in  the  lobby,  calling  themselves  '*  liberty  boys,** 
alter  being  called  upon  to  answer  the  matters  of  the  affioavit,  two  of  them  were  ordered  to  be 
eonfined  in  the  strong-room  for  a  fortnight. 


RHODES  V.  HAIGH  and  Another. 

Upon  the  trial  of  an  action  on  the  case  relating  to  the  right  of  using  a  stream  of  water,  a  ver- 
dict was  taken  for  the  plaintifi",  subject  to  tne  award  of  an  arbitrator,  to  whom  aU  mattairs 
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in  difierenoe  were  referrad,  with  liberty  to  the  arbitrator  to  regulate  intare  enjoyment  of  the 
stream.  One  of  the  partiea  to  the  cause  having  died  before  any  award  was  made,  it  was 
beld  that  his  death  determined  the  arbitrator's  authority,  and  an  award  made  subsequently 
was  set  aside. 

This  was  an  action  brought  to  try  the  right  to  a  watercourse,  and  the  mode 
of  using  a  stream  of  water.  By  an  order  of  nisi  prius  made  at  the  Summer  as- 
sizes, 1822,  for  the  county  of  York,  a  verdict  was  taken  for  the  plaintiff  for 
500/.  damages  and  408,  costs,  subject  to  the  award  of  J.  W.,  to  whom  all  matters 
in  difference  between  the  parties  were  thereby  referred,  with  power  to  order  a 
nonsuit  or  a  verdict  for  the  defendant,  and  to  regulate  the  future  enjoyment,  ac- 
cording to  the  rights  of  the  parties.  The  plaintiff  in  the  cause  died  on  the  15th 
December,  1822,  and  the  award  was  not  made  until  the  5th  day  of  February, 
1823,  a  rule  nisi  for  setting  aside  the  award  having  been  obtained,  on  the  ground 
^4A1  ^^^  *^^^  death  of  the  party  before  the  award  was  a  revocation  of  the 
-^  submission.  TouBsaint  v.  Hartop^  1  B.  Moore,  287 ;  Cooper  v.  John- 
ton,  2  B.  &  A.  394. 

F.  Pollock  now  showed  cause.  The  death  of  one  of  the  parties  before  the 
award  was  made  was  not  a  revocation  of  the  arbitrator's  authority,  because  here 
a  verdict  was  taken  at  the  trial  for  a  certain  sum,  subject  to  the  award  of  an  ar- 
bitrator, and  the  sum  afterwards  awarded  is  to  be  taken  as  if  it  had  been  origin- 
ally found  by  the  jury.  The  plaintiff*  is  then  entitled  to  enter  up  judgment  for 
the  amount,  without  first  applying  to  the  court  for  leave  to  do  so.  The  award 
is  substituted  for  the  verdict  of  the  jury,  and  gives  the  party  the  benefit  of  the 
statute  17  Gar.  2,  c.  8,  by  which  it  is  enacted,  that  '^  the  death  of  either  party 
between  the  verdict  and  the  judgment  shall  not  hereafter  be  alleged  for  error,  so 
as  such  judgment  be  entered  within  two  terms  after  such  verdict."  Here  the 
judgment  would  have  been  entered  in  Hilary  term,  1823,  if  the  plaintiff  had  not 
obtained  the  present  rule.  Here,  indeed,  something  besides  the  cause  was  re- 
ferred, but  the  award,  notwithstanding,  will  be  good  as  far  as  it  detennines  the 
cause.  [[Batley,  J- (a)  The  death  of  any  of  the  parties  is  in  general  a  revoca- 
tion of  an  arbitrator's  power ;  but  where  the  submission  is  by  order  of  nisi  prius, 
and  a  verdict  is  taken  which  the  arbitrator  is  to  alter  as  he  thinks  fit ;  if  nothing 
is  submitted  which  the  verdict  and  the  judgment  thereon  will  not  embrace,  the 
death  will  be  no  revocation.  If  any  thing  is  submitted  which  the  verdict  and 
judgment  will  not  embrace,  it  will  be  a  revocation  of  the  whole,  because  as  to  that 
*3471  ^^^ch  ^^^  verdict  and  ^judgment  will  not  embrace,  the  arbitrator  cannot 
^  proceed ;  and  if  he  cannot  proceed  upon  all  the  matters  submitted,  he 
cannot  proceed  upon  any.  That  was  decided  in  Bower  v.  Taylor,  Easter  term, 
1816.  Verdicts  were  taken  in  a  replevin  cause  and  in  an  action  of  assumpsit, 
subject  to  a  reference,  the  costs  of  the  causes  to  abide  the  event,  and  the  costs 
of  the  reference  to  be  in  the  arbitrator's  discretion.  Taylor  died  before  the 
award  made,  but  the  arbitrator  proceeded  and  ordered  the  verdict  to  be  entered 
for  the  defendants  in  both  causes,  and  plaintiff  to  pay  the  costs  of  the  reference. 
A  rule  nisi  was  obtained  to  set  aside  the  award,  and  it  was  urged,  that  the  plain- 
tiff might  have  wished  to  examine  Taylor.  Abbott,  J.,  observed,  that  upon 
affidavits  that  he  so  intended,  it  might  have  furnished  a  special  ground  for  va- 
cating the  award  ;  but  the  master  having  stated  that  the  costs  of  the  reference 
would  be  included  in  the  judgment,  the  ^ourt  held  that  the  death  did  not  prevent 
the  arbitrator's  proceeding.  Rule  discharged.  Holrotd,  J.,  thought  no  sub- 
mission by  order  of  nisi  prius  revocable.] 

Abbott,  C.  J.  This  case  falls  within  the  principle  laid  down  in  Bower  v. 
Taylor f  for  here  all  matters  in  difference  are  referred,  and  the  arbitrator  has  a 
power  to  regulate  the  future  enjoyment  of  the  stream.  The  verdict  and  judg- 
ment would  not  embrace  either  of  those  matters.     Since  the  decision  of  that  case, 

(a)  The  learned  judge  read  from  a  manuscript  the  whole  of  the  matter  contained  between 
ue  brackets. 

o 
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h  was  held  by  this  court,  in  Cooper  ▼.  Johnsonj  where  the  cause  only  had  been 
referred,  that  the  death  of  either  party  determined  the  arbitrator's  authority.  I 
am,  therefore,  clearly  of  opinion,  that  the  rule  for  setting  aside  the  award  must 
be  made  absolute. 

Role  absohite. 
lAUtedale  and  Jllderson  were  to  haye  aigued  in  support  of  die  rule. 


♦HIGGINS  t;.  SARGENT,  Esq.,  and  Others.  C»34S 

In  covenant  upon  a  policy  of  insaranoe  upon  the  life  of  A.,  pasrable  liz  months  after  due  proof 
of  hie  death,  the  assured  are  not  entitled  to  recover  interest  upon  the  principal  sum  inaured, 
from  the  expiration  of  six  months  after  due  proof  of  the  death  of  A. 

Covenant  upon  a  policy  of  assurance,  bearing  date  the  lOth  March,  1819, 
by  which  the  defendants  covenanted  to  pay  to  the  plaintiff  4000/.  at  the  expira- 
tion of  six  months  aAer  due  proof  of  the  death  of  R.  C.  Burton.  The  cause 
was  tried  before  Batley,  J.,  at  the  last  assizes  for  the  county  of  York ;  and  the 
principal  question  was,  whether  R.  C.  Burton^s  life  was  an  insurable  life  at  the 
time  when  the  policy  was  effected.  The  learned  judge  summed  up  the  evidence 
to  the  jury  with  reference  to  that  question,  no  point  having  been  then  made  as 
to  interest ;  but  when  the  jury  returned  a  general  verdict  for  the  plaintiff,  his 
counsel  then  claimed  to  have  interest  allowed  upon  the  principal  sum  insured, 
from  the  time  when  that  sum  became  due.  It  was  now  stated  in  the  affidavits 
that  R.  C.  Burton  died  in  April,  1821,  and  that  due  proof  of  his  death  was  given 
to  the  defendants,  so  that  the  principal  sum  insured  became  due  on  the  6th 
November,  1822,  and  that  the  interest  upon  that  sum  to  the  first  day  of  Michael- 
mas term,  1823,  amounted  to  200/.  A  rule  nisi  having  been  obtained  for  in- 
creasing the  damages  to  1200/., 

/.  Prtlliams,  F,  Pollock  and  Holt  now  showed  cause.  The  plaintiffs  can 
only  recover  interest  by  way  of  damages  for  detention  of  the  debt ;  it  was  not 
claimed  until  the  jury  had  returned  their  verdict,  and  it  was  a  question  for  them. 
It  is  clear  that  a  party  is  not  'entitled  to  recover  interest  in  all  cases,  from 
the  time  when  a  specific  sum  becomes  payable ;  Gordon  v.  Swan^  12 
E?ist,  410.  There,  copper  was  sold  at  so  much  per  ton,  payable  at  six  months  ; 
and  after  argument,  the  court  held,  that  the  vendor  was  not  entitled  to  interest 
from  the  expiration  of  the  credit. 

Scarlett  and  Z>.  F.  Jones,  contrft.  In  Blaney  v.  Hendricks,  2  Bl.  Rep. 
761,  it  was  held,  that  interest  is  due  on  all  liquidated  sums  from  the  time  when 
the  principal  becomes  due  and  payable.  [Abbott,  C.  J.  That  case  has  been 
long  overruled.]  The  money  in  this  case  became  due  upon  a  specialty,  and 
therefore  ought  to  carry  interest.  It  is  true  that  interest  is  not  due  for  rent  in 
arrear,  because  the  landlord  has  in  his  power  the  means  of  recovering  his  rent, 
viz.,  by  distress  and  sale.  But  interest  is  due  upon  a  specialty-debt,  and  alec 
upon  bills  of  exchange  and  promissory  notes  which  are  not  specialties.  If  goods 
be  sold  to  be  paid  for  at  the  end  of  a  month  by  a  bill  having  two  months  to  run, 
and  a  bill  is  not  given,  interest  is  due  from  the  time  of  the  expiration  of  the 
credit.  And  if  so,  why  should  not  interest  be  payable  if  the  contract  were  to 
pay  the  money  at  the  same  time  as  it  would  have  been  payable  if  a  bill  had 
been  given. 

Abbott,  C.  J.  It  is  now  established  as  a  general  principle,  that  interest  is 
allowed  by  law  only  upon  mercantile  securities,  or  in  those  cases  where  diere 
has  been  an  express  promise  to  pay  interest,  or  where  such  promise  is  to  be 
implied  from  the  usage  of  trade  or  other  circumstances.  It  is  of  importance 
that  this  rule  should  *be  adhered  to  ;  and  if  we  were  to  hold  that  inte-  p^ora 
rest  was  payable  in  this  case,  the  application  of  the  general  rule  might  ^^ 
be  brought  into  discussion  in  many  others.     Interest  was  not  claimed  by  the 
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plaintiff's  counsel  in  this  case  until  the  judge  had  concluded  his  address  to  the 
jury  upon  the  principal  question  for  their  consideration,  and  they  had  pro- 
nounced their  verdict  upon  tliat  question  in  favour  of  the  plaintiff.  It  was  then 
contended  for  the  first  time,  that  the  plaintiff  was  entitled  to  have  interest  allowed 
him  upon  the  principal  sum,  secured  hy  the  policy,  from  the  time  when  it  had 
become  payable ;  and  that  point  was  reserved  by  the  learned  judge.  The  only 
question  upon  the  present  rule  is,  whether  the  jury  ought  to  have  been  told  that 
they  were  bound  by  law  to  give  the  plaintiff  interest  from  that  time ;  for  if  it 
was  a  matter  for  their  discretion  only,  and  it  was  not  properly  submitted  to 
them,  that  may  be  a  ground  for  granting  a  new  trial,  but  not  for  increasing  the 
damages.  Inasmuch  as  the  money  recovered  in  this  cause  was  not  due  by 
virtue  of  a  mercantile  instrument,  and  as  theVe  was  no  contract  express  or  im- 
plied on  the  part  of  the  defendant  to  pay  interest,  I  cannot  say  that  the  jury 
ought  to  have  been  told  that  they  were  bound  to  give  interest.  That  being  so, 
this  rule  for  increasng  the  damages  must  be  discharged. 

Batley,  J.  I  am  of  the  same  opinion.  It  was  once  the  opinion,  that  money 
lent  carried  interest,  and  in  Calf  on  v.  Bragg,  15  East,  224,  it  was  so  contended, 
on  the  ground  that  the  lender  would  otherwise,  for  the  accommodation  of  the 
*^5l1  ^i^'^^"^'*  '^®  ^^^  benefit  which  he  might  make  *of  his  capital ;  and  that 
^  the  lender  ought,  in  equity,  to  be  put  in  the  same  situation  as  if  he  had 
applied  his  principal  to  his  own  use.  But  this  court  held,  that  interest  was  not 
due  by  law  for  money  lent  without  a  contract  for  it  expressed,  or  to  be  implied 
from  the  usage  of  trade  or  from  special  circumstances.  Now,  if  interest  be  not 
doe  for  money  lent  which  is  to  be  repaid  either  upon  demand  or  at  a  given  time, 
it  follows,  that  it  is  not  due  for  money  payable  within  a  certain  time  afler  due 
proof  of  the  happening  of  a  particular  event.  The  circumstance  of  the  money 
having  become  due  in  this  case  by  virtue  of  a  contract  under  seal,  does  not  make 
any  difference.  If  it  were  the  intention  of  the  parties  that  the  principal  sum 
should  bear  interest  from  the  time  when  it  became  due,  that  might  have  been 
expressly  provided  for  in  the  deed,  but  not  having  been  done,  the  law  will  not 
imply  a  contract  on  the  part  of  the  defendants  to  pay  interest ;  and,  consequently, 
die  jury  ought  not  to  have  been  directed  to  give  interest. 

HoLKOTD,  J.  I  think  that  the  judge  would  not  have  been  warranted  in  di- 
recting the  jury  to  give  interest  in  this  case.  It  is  clearly  established  by  the 
later  authorities,  that  unless  interest  be  payable  by  the  consent  of  the  parties 
express,  or  implied  from  the  usage  of  trade  (as  in  the  case  of  bills  of  exchange) 
or  other  circumstances,  it  is  not  due  by  common  law.  In  Be  Haviland  v. 
Bawerbank,  1  Cam  ph.  50,  Lord  Ellbn  borough  was  of  opinion,  that  where 
money  of  the  plaintiff  had  come  to  the  hands  of  the  defendant,  to  establish  a 
right  to  interest  upon  it,  there  should  either  be  a  specific  agreement  to  that 
*a52l  ^^'^^  *or  something  should  appear  from  which  a  promise  to  pay  inte- 
-'  rest  might  be  inferred,  or  proof  should  be  given  of  the  money  being  used ; 
and  in  Gordon  v.  Swan,  12  East,  410,  the  same  noble  and  learned  judge  said, 
that  the  giving  of  interest  should  be  limited  to  bills  of  exchange,  and  such  like 
instnimcnts  and  agreements  reserving  interest.  In  the  latter  case,  although  the 
money  was  payable  at  a  particular  day,  non-payment  at  that  day  was  held  not 
to  give  any  right  to  interest.  Independendy  of  these  authorities,  I  am  of  opi- 
nion upon  the  principles  of  the  common  law,  that  interest  is  not  payable  upon 
a  sum  certain  payable  at  a  given  day.  The  action  of  debt  was  the  specific 
ivmedy  appropriated  by  the  common  law  for  the  recovery  of  a  sum  certain. 
Now,  in  that  action  the  defendant  was  summoned  to  render  the  debt,  or  show 
cause  why  he  should  not  do  so.  The  payment  of  the  debt  satisfied  the  sum- 
mons, and  was  an  answer  to  the  action.  If  this,  therefore,  had  been  an  action 
of  debt,  the  payment  of  the  principal  sum  would  have  been  a  good  defence,  be- 
eanse  die  interest  is  no  part  of  the  debt,  but  is  claimed  only  as  damages  result- 
ing fiom  the  non-payment  of  the  debt.     Where,  indeed,  the  interest  becomes 
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payable  by  virtue  of  a  contract  express  or  implied,  then  it  becomes  part  of  the 
debt  itself,  and  consequently  it  would  then  be  no  answer  to  an  action  of  debt 
for  the  defendant  to  show  that  he  had  paid  the  principal  sum  advanced.  Here, 
there  being  no  contract  either  express  or  implied  to  pay  interest,  it  was  no  part 
of  the  debt,  but  could  only  be  recovered  by  way  of  damages  for  detaining  the 
debt  Inasmuch,  therefore,  as  it  appears,  that  if  the  plaintiff  had  pursued  that 
remedy  which  *by  the  common  law  is  specifically  applicable  to  his  r^oeo 
case,  he  could  not  have  recovered  interest,  I  think  that  he  ought  not  to  ^ 
be  permitted  to  recover  interest  by  way  of  damages  in  an  action  of  covenant. 
I  cannot  therefore  say  that  the  jury  ought  to  have  given  interest  in  this  case, 
and  I  doubt  much  whether  the  verdict  could  have  been  supported  if  they  had 
done  so. 

Rule  discharged. 

TAYLOR  V.  WATERS. 

The  third  proclamation  required  by  the  31  Eliz.  c.  3,  must  be  made  one  month  at  the  least 
before  the  quinto  exact  us.  If  it  be  not  so  made,  the  court  will  reverse  the  outlawry.  Quare^ 
Whether  such  reversal  is  for  want  of  proclamations  within  the  meaning  of  the  31  Eliz.  c.  3, 
or  for  irregularity. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the  outlawry 
should  not  be  set  aside  for  irregularity,  and  it  was  referred  to  the  master  to  in- 
quire and  report,  who,  at  the  sittings  after  last  Trinity  term,  reported  as  follows : 
**  It  appeared  that  the  exigent  issued  23d  March,  tested  12th  February  preced- 
ing,  and  returnable  17th  May.  Between  the  teste  and  return  there  were  four 
days  of  exaction,  25th  February,  4th  March,  22d  April,  6th  May.  It  was  ob- 
jected that  as  the  first  two  of  these  days  were  previous  to  the  issuing  of  the 
writ,  though  within  the  period  of  teste  and  return,  the  proceedings  were  irregu- 
lar ;  but  I  find  that  according  to  established  usage  and  practice  this  is  considered 
sufficient ;  there  having  been  the  proper  number  of  exaction  days  between  the 
teste  and  return,  and  the  form  of  exaction  being  only  general,  and  applicable  to 
all  causes  without  naming  them.  On  the  30th  May  an  allocatur  exigent  issued, 
tested  the  preceding  20th,  and  this  20th  was  also  a  general  exaction  day,  making 
the  quinto  exactus,  and,  according  to  the  practice,  this  seems  also  sufficient. 
But  a  more  doubtful  question  *arises  as  to  the  proclamations.  A  writ  r^^ne^ 
of  proclamation  issued  as  the  original  exigent  did,  viz.,  23d  March,  tested  ^ 
12th  Feb.  preceding,  and  returnable  17th  May,  (which  was  regular,)  and  pro- 
clamations were  made  under  it  on  4tli  April,  15th  April,  (at  the  quarter  sessions,) 
and  the  second  of  May.  Now  the  statute  31  Eliz.  c.  3,  directs,  Uhat  the 
sheriff  shall  make  three  proclamations  in  this  form  following,  and  not  otherwise, 
namely,  one  in  the  open  county  court,  one  other  at  the  general  quarter  sessions 
of  the  peace,  and  one  other  one  month  at  the  least  before  the  quinto  exactus.' 
If  the  expression  one  other^  lastly  used,  is  to  he  construed  as  the  third  or  the 
last,  then  there  has  not  been  a  month  between  that  proclamation  and  the  quinto 
exactus  20th  May ;  and  the  outlawry  is  bad,  but  if  the  expression  one  other 
may  refer  to  either  of  the  former,  then  there  has  been  a  month,  and  the  pro- 
ceedings are  sufficiently  regular.*' 

Per  Curiam,  The  third  proclamation  should  have  been  made  one  month  at 
the  least  before  the  quinto  exactus ;  and  as  it  appears  that  the  proclamation  was 
not  duly  made,  the  outlawry  must  be  reversed,  and  being  reversed  for  irregu- 
larity the  defendant  is  not  under  the  necessity  of  giving  bail. 

In  Michaelmas  term,  the  Solicitor- General^  on  behalf  of  the  plaintiff,  men- 
tioned the  case  again,  and  insisted  that  he  was  entitled  to  have  bail  by  the  31 
Eliz.  c.  3,  s.  3,  which  enacted  **  That  before  the  reversing  of  any  outlawry, 
through  or  by  want  of  any  proclamation  to  be  had  or  made  according  to  the 
form  of  that  act,  the  defendant  in  the  original  action  shall  put  in  bailt  not  only 
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««•.<.  to  appear  and  answer  to  the  plaintifT  in  *the  former  suit,  in  a  new  action, 
-I  to  be  commenced  by  the  said  plaintiff  for  the  cause  mentioned  in  the  first 
action,  but  also  to  satisfy  the  condemnation,  if  the  plaintiff  shall  begin  his  suit 
before  the  end  of  two  terms  next,  after  the  avoiding  of  the  oudawry."  Now, 
in  this  case,  the  outlawry  is  to  be  reversed  for  want  of  making  proclamations 
according  to  the  form  of  that  act,  and,  therefore,  by  the  very  words  of  it,  the 
defendant  must  put  in  bail. 

Marry  at  y  contra.  The  outlawry  is  not  in  this  case  reversed  for  want  of  pro- 
clamations within  the  meaning  of  the  31  Eliz.  c.  3,  but  for  an  irregularity  in 
the  proceedings.  It  appears  by  the  report  that  the  proper  number  of  procla- 
mations was  made,  but  Uiat  one  of  them  was  irregularly  made,  this  is  not,  there- 
fore, a  case  in  which  bail  can  be  required. 

Ajbott,  G.  J.  It  appears  to  me  that  if  the  proclamation  was  not  made  ac- 
cording to  the  form  prescribed  by  the  statute,  it  was  in  law  no  proclamation  at 
all.  If  it  is  to  be  considered  in  that  point  of  view,  then  the  outlawry  must  be 
reversed  for  want  of  proclamations ;  and  the  statute  requires  that  in  such  cases 
bail  shall  be  given.  But  if,  as  contended  for  the  defendant,  it  was  an  irregu- 
larity in  the  proceedings,  the  court  may,  in  their  discretion,  order  bail  to  be  given 
on  a  reversal  for  such  cause.  Let  the  outlawry,  therefore,  be  reversed,  the  de- 
fendant putting  in  special  bail  to  the  action  in  the  common  form. 

Rule  absolute  on  those  terms,  (a) 

(a)  Bail  was  accordingly  ^ven  in  the  alternative^  and  not  absolutely  to  satisfy  the  condemna- 
tion. From  The  mode  of  taking  bail  in  this  case,  it  would  appear  that  the  outlawrjr  was  reversed, 
*356l  ^^^  ^^^  want  of  ^proclamations,  under  the  31  Eliz.  c.  3,  but  for  irre^larity  ;  for  it  does 
-1  not  appear  that  the  court  can  exercise  any  discretion  as  to  the  mode  m  which  bail  is  to  be 
given  in  the  former  case,  the  statute  requires  it  to  be  given  absolutely  to  satisfy  the  condem- 
nation ;  and  in  this  instance  it  was  given  in  the  form  usually  adopted,  where  bail  is  ordered  by 
the  court  exercising  the  discretion  vested  in  them  by  the  4  q&  5  W.  &  M.  c.  18.  See  Serecotd 
V.  Httmf$9n,  2  Str.  1178,  12  East.  624,  n.;  Matthew  v.  Gih$on^  8  East,  527;  Havelock  v. 
Geidea,  13  East,  622;  Hester  v.  Wood,  4  Taunt.  691 ;  Graham  v.  GrUl,  1  M.  &  S.  409 
Grokcm  v.  HeMry,  1  B.  &  A.  131. 
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•Between  ELIZABETH  MURTHWAITE,  JOHN  MACPHER-  p,,.. 
SON  and  CHARLOTTE  his  Wife,  FRANCIS  LIND,  and  JOHN  L  -^^^ 
HUDSON  MAY,  Plaintiffs;  and  the  Honourable  CHARLES  CECIL 
POPE  JENKINSON,  the  Honourable  HENRY  KING,  the  Reverend 
JOHN  MITCHEL,  JOHN  CUTHBERTSON,  MARIA  BARNARD, 
ALEXANDER  HUME  EVELYN,  JOHN  BYDE,  GEORGE  BAR- 
NARD,  CHARLES  MURTHWAITE,  and  HENRY  WOODCOCK, 
Defendants. 

And  between  GEORGE  BARNARD,  an  Infant,  by  FREDERICK  AUGUS- 
TA BARNARD  his  Grandfather  and  next  Friend,  Plainuff;  and  ELIZA- 
BETH MURTHWAITE,  JOHN  MACPHERSON  and  CHARLOTTE 
his  Wife,  MARIA  BARNARD,  FRANCIS  LIND,  JOHN  HUDSON 
MAY,  JOHN  CUTHBERTSON,  CHARLES  MURTHWAITE,  ALEX- 
ANDER EVELYN,  JOHN  BYDE,  HENRY  WOODCOCK,  the  Ho- 
nourable CHARLES  CECIL  POPE  JENKINSON,  the  Honourable 
HENRY  KING,  and  the  Reverend  JOHN  MITCHEL,  Defendants. 

And  also  between  ELIZABEEH  MURTHWAITE,  JOHN  MACPHER- 
SON and  CHARLOTTE  his  Wife.  I'RANCIS  LIND  and  JOHN  HUD- 
SON MAY,  Phuntiffs ;  and  the  Honourable  CHARLES  CECIL  POPE 
JENKINSON,  and  Sir  HERBERT  TAYLOR,  Defendants. 

And  also  between  ELIZABETH  MURTHWAIEE.  JOHN  MACPHER- 
SON and  CHARLOTTE  his  Wife,  ♦FRANCIS  LIND,  and  JOHN  r,^„ 
HUDSON  MAY,  Plaintiffs;  and  GEORGE  IRTON  MURTH-  L  ^^ 
WAITE,  and  JANE  CUTHBERTSON,  Defendant8.(a) 

A.,  by  will  duly  executed  to  pass  real  estates,  devised  and  bequeathed  to  trustees,  and  to  the 
survivors  ana  survivor  of  thenif  and  the  heirs,  executors,  and  administrators  of  such  sur- 
vivor, all  and  every  his  freehold,  copyhold,  and  leasehold  estates,  and  all  his  personal  estate 
and  efiects  whatsoever  and  wheresoever,  in  trust  to  pay  thereout  the  several  legacies  aud 
annuities  therein  by  him  given  and  bequeathed,  and  for  other  purposes  in  the  will  mentioned. 
The  testator  then  gave  legacies  and  annuities  to  a  considerable  amount ;  and  directed  that 
the  annuities  should  be  chargeable  upon  his  26,4002.  in  the  3  per  cent,  consolidated  annui- 
ties. It  was  stated  in  the  case  that  a  large  surplus  remained  after  paying  debts,  legacies, 
and  annuities ;  but  it  was  not  stated  that  the  legacies  were  actually  paid,  or  that  the  annui- 
tants were  dead:  After  the  legacies  and  annuities,  the  testator  proceeded,  *'  All  the  rents, 
issues,  dividends,  interest,  profits,  and  produce  of  all  the  rest,  residue,  and  remainder  of  my 
estate  and  efiects  whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or  (quality  soever, 
as  well  real  as  personal,  which  I  shall  die  seised  or  possessed  of,  interested  m,  or  entitled 
to,  at  the  time  of  my  decease,  I  do  j^ve,  devise,  and  bequeath  unto  my  three  nieces,  E.  M., 
M.  M.,  and  C.  M.,  equall^r  to  be  divided  between  them,  tkare  and  »hart  alike^ftrr  and  during 
the  lerm  of  their  natural  Uve§.  And  from  and  after  the  decease  of  them  or  either  of  them,  it 
is  my  wiU  that  the  lawful  issue  of  them  and  each  of  them  shall  have  and  enjoy  his  or  her 
mother's  share  of  all  such  residue  of  such  rents,  issues,  dividends,  and  profits /or  life  in  like 
manner.  And  if  either  of  my  nieces  shall  happen  to  die  in  the  lifetime  of  the  others  or  other 
of  them  without  issue  of  her  body  lawfully  begotten,  that  the  share  of  her  so  dying  without 
issue  as  aforesaid,  shall  go  to,  and  be  shared  and  divided  eaually  between,  the  survivors  of 
my  nieces  for  their  respective  lives,  and  afterwards  by  the  lawful  issue  of  the  survivors  of 
my  nieces  in  like  manner.  And  if  all  my  nieces  and  their  issue,  save  one,  shall  die  without 
issue  lawfully  begotten,  then  such  surviving  niece  shall  have  and  enjoy  the  whole  of  the 
rents,  &c.,  of  such  residue  of  my  estate  andcffects  for  and  during  the  term  of  her  natural 
life.  And  from  and  after  her  decease,  the  lawful  issue  of  such  surviving  niece  (if  more  than 
one)  shall  have  the  whole  of  the  rents.  &.C.,  equally  between  them,  share  and  share  alike; 
and  if  but  one,  then  such  only  one  shall  have  and  enjoy  the  whole  of  such  part  thereof  as  is 
personal,  to  and  for  his  or  her  own  use  and  benefit ;  and  to  hold  so  much  and  such  part  or 
parts  thereof  as  are  freehold,  to  them  and  each  of  them,  if  more  than  one,  their  or  his  or  her 
neirs  and  assigns,  as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  but  one,  then  to 
such  one,  his  or  her  heirs  and  assigns  for  ever.  And  if  all  my  nieces  shall  die  without  issue, 
then  from  and  after  the  decease  of  the  survivor  of  them  mv  nieces  without  issue  as  aforesaid. 
I  give  the  whole  of  such  residue  to  my  next  male  heir  of  the  name  of  Murthwaite,  to  hold 


(a)  Pursuant  to  his  majesty's  warrant,  issued  ten  days  before  the  end  of  Michaelmas  term 
three  of  the  judges  of  this  court  sat,  as  on  former  occasions,  on  Tuesday,  the  13th  of  January, 
and  the  following  days,  and  decided  this  and  the  several  following  cases.     On  the  22d,  the  lord 
chief  justice  sat  with  the  other  three  judges ;  and  on  one  of  the  preceding  days  he  also  presided 
(Best,  J.,  sitting  at  nisi  prius). 
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to  him,  his  heirs,  executors,  and  administrators,  in  manner  aforesaid.**    Two  of  the  trustees 

were  cead.    All  the  nieces  were  still  Uring,  two  of  them  had  no  children,  the  other  had  one 

child,  a  son,  G.  B. 
ffeU,  first,  tbat  J.  C,  the  surviving  trustee,  now  has  a  fee-simple  in  the  freehold  estates,  and 

an  abaolate  interest  in  the  leasehold. 
Sscondly,  that  the  testator's  three  nieces  took  no  legal  estate  under  the  will. 
Thirdljr,  that  G.  B.  took  no  estate  under  the  will. 
Foartldyf  supposing  that  the  will  had  commenced  with  the  words  "all  the  rents,**  &c.,  and 

the  passage  before  those  words  had  been  omitted,  the  three  nieces  would  have  taken  estates 

tail  m  the  freehold,  and  absolute  interests  in  the  leasehold. 
Fifthly,  that  G.  B,  would  have  no  estate  in  the  freehold  or  leasehold  tenements ;  but  should 

he  survive  the  three  nieces,  and  neither  of  them  should  have  anv  other  child,  he  would  be 

tenant  in  tail  of  the  freehold,  but  have  no  interest  in  the  leasehold  estates.    Should  he  die 

in  the  lifetime  of  the  three  nieces,  he  would  die  seised  of  no  freehold,  nor  poesessed  of  any 

leasehold  estate. 

Tbib  case  was  sent  by  the  lord  chancellor  for  the  opinion  of  this  court. 
Thomas  Murthwaite,  late  of  Smallberry  Green,  within  the  parish  of  Isleworth, 
*3591  ^^  *^^^  county  of  Middlesex,  Esq.,  the  testator  hereinafWr  named,  was, 
^  at  the  times  of  making  his  will  and  of  his  death,  seised  in  fee-simple  of 
freehold  tenements,  and  seised  in  fee-simple  of  some  copyhold  tenements,  which 
he  duly  surrendered  to  the  use  of  his  will ;  and  was  also  possessed  of  several 
leasehold  estates  for  years,  and  of  other  personal  estate  of  different  descriptions, 
to  a  very  considerable  amount.  And  the  said  Thomas  Murthwaite  duly  made 
and  executed  his  last  will  and  testament,  in  writing,  bearing  date  the  29th  of 
December,  1806,  and  which  was  duly  executed  and  attested,  so  as  to  pass  free- 
hold estates,  and  was  as  follows  :  ^  I  give,  devise,  and  bequeath  to  Mrs.  Mai^ 
garet  Murthwaite,  of  Twickenham,  in  the  county  of  Middlesex,  widow,  Mr. 
John  Cuthbertson,  of  Poland  street,  in  the  said  county  of  Middlesex,  and  to  Mr. 
John  Janes,  of  the  Inner  Temple,  London,  gentleman,  and  to  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of  such  survivor, 
all  and  every  my  freehold,  copyhold,  and  leasehold  estate,  and  my  personal 
estate  and  effects  whatsoever,  and  wheresoever  situate,  lying,  and  being,  whether 
the  same  consists  of  mortgage,  money  in  the  public  funds  or  stocks,  bonds, 
notes  of  hand,  or  other  securities,  and  all  other  my  real  and  personal  estate  and 
effects  of  what  nature  or  kind  soever,  not  hereinafter  by  me  specifically  be- 
qaeathed,  upon  the  trusts,  and  to  and  for  the  uses,  ends,  intents,  and  purposes 
hereinafter  expressed,  mentioned,  and  declared  of  and  concerning  the  same ; 

*3fiOl  ^^^  ^^  ^  ^^^*  ^°  ^'^^^  ^  P^^  thereout  the  several  ^legacies  and  annuities 
^  herein  by  me  given  and  bequeathed,  and  for  other  the  purposes  in  this 
mv  will  mentioned."  The  testator  then  gave  annuities  to  several  persons  for 
their  respective  lives,  to  the  amount  of  440/.  per  annum  ;  and  proceeded :  **A11 
which  before-mentioned  annuities  I  hereby  will,  order,  and  direct,  shall  be 
chargeable  upon  and  payable  out  of  my  twenty-six  thousand  and  four  hundred 
poonds  three  per  cent,  consolidated  bank  annuities,  or  such  sum  as  may  be 
standing  in  that  fund  in  my  name  at  the  time  of  my  decease."  The  will  then 
eontained  bequests  of  legacies  to  a  considerable  amount,  and  then  was  as  fol- 
lows: *«A11  the  rents,  issues,  dividends,  interest,  profits,  and  produce  of  all  the 
rest,  residue,  and  remainder  of  my  estate  and  effects  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind,  or  quality  soever,  as  well  real  as  personal,  which 
I  shall  die  seised  or  possessed  of,  interested  in,  or  in  any  way  entitled  unto  at 
the  time  of  my  decease,  I  do  hereby  give,  devise,  and  bequeath  unto  my  three 
nieces,  Elizabeth  Murthwaite,  Maria  Murthwaite,  and  Charlotte  Murthwaite^ 
tlauf^ters  of  my  late  brother,  the  Reverend  Peter  Murthwaite,  late  of  Ipsden,  in 
Oxfordshire,  equally  to  be  divided  between  them,  share  and  share  alike,  for  anu 
during  the  term  of  their  respective  natural  lives ;  snbject,  nevertheless,  to  such 
provision  as  is  hereinafter  provided  touching  and  concerning  the  house  and 
premises  now  in  my  occupation.  And  from  and  after  the  decease  of  them,  or 
either  of  them,  it  is  my  will  and  meaning,  that  the  lawful  issue  of  them  and 
^ach  of  them  shall  have  and  enjoy  his  or  her  mother's  share  of  all  such  residue 
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of  such  rents,  issues,  dividends,  and  profits,  for  life,  in  like  manner ;  and  it  is 
my  further  will  and  meaning,  *that  if  either  of  my  said  nieces  shall  r-ftoai 
happen  to  die  in  the  lifetime  of  the  others  or  other  of  them,  without  issue  ^ 
of  her  body  lawfully  begotten,  that  the  share  of  her  so  dying  without  issue  as 
aforesaid,  shall  go  to  and  be  shared  and  divided  equally  between  the  survivors 
of  my  said  nieces  for  their  respective  lives,  and  afterwards  by  the  lawful  issue 
of  the  survivors  of  my  said  nieces  in  like  manner.  And  if  all  my  said  nieces 
and  their  issue,  save  one,  shall  die  without  issue  lawfully  begotten,  then  it  is 
my  will  and  meaning,  that  such  surviving  niece  shall  have  and  enjoy  the  whole 
of  the  rents,  issues,  dividends,  interest,  and  profits  of  such  residue  and  remainder 
of  my  estate  and  effects  for  and  during  the  term  of  her  natural  life ;  and  from 
and  after  her  decease,  it  is  my  further  will  and  meaning,  and  I  do  hereby  will, 
order,  and  direct,  that  the  lawful  issue  of  such  surviving  niece,  (if  more  than 
one,)  shall  have  and  enjoy  the  whole  of  the  rents,  issues,  dividends,  interest, 
and  profits  of  all  such  residue  of  my  estate  and  effects,  equally  between  them, 
share  and  share  alike ;  and  if  but  one,  then  such  only  one  shall  have  and  enjoy 
the  whole  of  such  part  thereof  as  is  personal,  to  and  for  his  or  her  own  use  and 
benefit ;  and  to  hold  so  much  and  such  part  and  parts  thereof  as  are  freehold 
to  them  and  each  of  them,  if  more  than  one,  their  or  his  or  her  heirs  and  as- 
signs, as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  but  one,  then  to 
such  only  one,  his  or  her  heirs  and  assigns  for  ever ;  and  to  hold  so  much  and 
such  parts  thereof  as  is  and  are  copyhold,  at  the  wiU  of  the  lord  or  lords,  lady 
or  ladies  of  the  manor  or  manors  of  which  the  same  are  holden  in  like  manner. 
And  if  all  my  said  nieces  shall  die  without  issue,  then  from  and  *after  ri^qAo 
the  decease  of  the  survivor  of  them  my  said  nieces  without  issue  as  ^ 
aforesaid,  I  do  hereby  give,  devise,  and  bequeath  the  whole  of  such  residue  and 
remainder  of  my  estate  and  effects,  as  well  real  as  personal,  and  as  well  free* 
hold  as  copyhold,  to  my  next  male  heir  of  the  name  of  Murthwaite ;  to  hold  to 
such  male  heir,  his  heirs,  executors,  and  administrators  in  manner  aforesaid." 
The  testator  then,  after  reciting  that  his  house  was  leasehold,  and  that  the  said 
Margaret  Murthwaite  and  his  three  nieces  might  not  choose  to  live  together,  or 
to  occupy  his  house,  devised  the  same  to  them  or  such  of  them  as  should  be 
living  at  his  decease ;  but  if  it  should  happen  that  they  did  not  agree  to  live 
together,  he  directed  that  the  house  and  furniture  should  be  sold,  and  disposed 
of  by  the  trustees  thereinbefore  named,  or  the  survivors ;  and  that  the  money  to 
arise  by  such  sale  should  be  divided  equally  amongst  the  said  Margaret  Murth- 
waite and  his  said  three  nieces,  or  such  of  them  as  should  be  living  at  the  time 
of  his  decease,  and  the  lawful  issue  of  them  as  should  be  dead,  if  any,  for  their 
use  and  benefit  Then  followed  clauses  appointing  executors,  and  relating  to 
other  matters  not  important  to  this  case. 

The  testator  died  on  tlie  23d  day  of  November,  1808,  without  having  revoked 
or  altered  the  said  will,  and  leaving  his  said  three  nieces,  the  plaintiff  Elizabeth 
Murthwaite,  the  defendant  Maria  Barnard,  then  Maria  Murthwaite,  and  the 
plaintiff  Charlotte  Macpherson,  then  Charlotte  Murthwaite,  and  the  said  Mar- 
garet Murthwaite,  John  Cuthbertson,  and  John  Janes,  him  surviving.  And  the 
said  testator  left  his  said  three  nieces  his  heirs  at  law,  and  likewise  his  custom- 
ary heirs.  Margaret  Murthwaite,  John  Cuthbertson,  and  *John  Janes  r^^ft*^ 
proved  the  said  will  of  the  said  testator.  Maria  Barnard,  then  Maria  ^ 
Murthwaite,  some  time  in  the  year  1800  intermarried  witli  George  Barnard, 
but  who  departed  this  life  on  the  5th  day  of  October,  1817,  leaving  Maria,  his 
wife,  surviving ;  and  there  was  issue  of  the  said  marriage  between  them  only 
one  child,  viz.,  George  Barnard.  John  Janes,  one  of  the  executors  and  trustees 
<ff  the  said  testator,  died  in  the  year  1814,  leaving  Margaret  Murthwaite  and 
John  Cuthbertson,  his  co-trustees  and  co-executors,  him  surviving;  and  the 
said  Margaret  Murthwaite  died  some  time  in  the  year  1816,  intestate,  leaving 
the  said  John  Cuthbertson,  and  also  her  said  daughters,  Elizabeth  Murthwaite* 
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Maria  Barnard,  and  Charlotte  Macpherson  sunriving  her.  A  very  large  surplus 
of  the  testator's  personal  estate  and  effects  remains  after  paying  his  funeral  and 
testamentary  expenses,  and  his  debts,  and  the  legacies  and  annuities  bequeathed 
by  him.  The  defendant  George  Irion  Murthwaite  would  now  be  the  next  male 
heir  of  the  said  testator,  of  the  name  of  Murthwaite,  in  case  the  said  Elizabeth 
Murthwaite,  Charlotte  Macpherson,  and  Maria  Barnard  were  now  dead  without 
leaving  issue.     The  questions  for  the  consideration  of  the  court  are. 

First,  what  estate  and  interest  the  said  John  Cuthbertson,  the  surviving  trus- 
tee, now  has  under  the  said  will  of  the  said  testator,  in  the  freehold  and  lease- 
hold tenements  respectively  devised  and  bequeathed  unto  the  said  Margaret 
Murthwaite,  John  Cuthbertson,  and  John  Janes,  as  aforesaid. 

Secondly,  what  estates  the  said  testator's  said  three  nieces,  Elizabeth  Murth- 
Moi-i  waite,  Maria  Barnard,  and  ^Charlotte  Macpherson,  respectively  took 
-'  under  the  said  will  of  the  said  testator,  in  the  said  freehold  and  leasehold 
tenements  respectively. 

Thirdly,  whether  the  said  George  Barnard  now  has  any  and  what  estate  in  the 
said  freehold  and  leasehold  tenements  respectively,  and  what  estate  he  will  have 
in  the  said  freehold  and  leasehold  tenements  respectively,  in  case  he  shall  be  the 
only  issue  of  the  said  three  nieces  living  at  the  death  of  the  survivor  of  them, 
no  other  issue  having  been  bom ;  and  in  case  the  said  George  Barnard  should 
now  die,  in  the  lifetime  of  the  said  three  nieces  of  the  said  testator,  what  estate 
woold  he  die  seised  and  possessed  of  in  the  said  freehold  and  leasehold  tene- 
ments respectively. 

And  in  case  the  court  shall  be  of  opinion,  that  by  the  will,  as  above  stated, 
the  whole  legal  estate  in  fee-simple,  in  the  said  freehold  tenements,  and  the 
absolute  interest  in  the  said  leasehold  tenements,  is  now  vested  in  John  Cuth- 
bertson ;  then,  in  case  the  will  had  commenced  with  these  words, ''  all  the  rents, 
&c."  and  the  passage  before  these  words  had  been  omitted. 

Fourthly,  what  estate  the  said  testator's  three  nieces,  Elizabeth  Murthwaite, 
Maria  Barnard,  and  Charlotte  Macpherson  would  respectively  have  taken  under 
the  said  will  of  the  testator,  in  the  said  freehold  and  leasehold  tenements  respec- 
tively; and. 

Fifthly,  whether  the  said  George  Barnard  would  now  have  any  ^nd  what 
estate  in  the  said  freehold  and  leasehold  tenements  respectively,  and  what  estate 
be  would  have  in  the  said  freehold  and  leasehold  tenements  respectively,  in  case 
he  shall  be  the  only  issue  of  the  said  three  nieces  living  at  the  death  of  the  sur- 
*3ftSl  ^^^^  ^^  them,  *no  other  issue  having  been  born  ;  and  in  case  the  said 
^  George  Barnard  should  now  die,  in  the  lifetime  of  the  said  three  nieces 
of  the  said  testator,  what  estate  would  he  die  seised  and  possessed  of  in  the 
said  freehold  and  leasehold  tenements  respectively. 

This  case  was  argued  in  the  course  of  the  last  term,  by 

Tlndal,  for  Elizabeth  Murthwaite,  John  Macpherson  and  Charlotte  his  wife. 
To  the  first  question  proposed,  the  court  must  answer,  that  John  Cuthbertson, 
the  surviving  trustee,  hath  not  now  any  estate  under  the  will  of  the  testator ;  to 
the  second,  that  the  three  nieces  took  legal  estates  in  tail,  with  cross-remainders 
in  tail,  in  the  freehold,  and  absolute  estates  in  the  leasehold ;  to  the  third,  that 
George  Barnard  has  not  now  any  estate  in  the  said  freehold  and  leasehold  tene- 
ments, or  either  of  them  ;  but,  if  he  survives  his  mother  and  aunts,  they  having 
had  no  other  issue,  or  leaving  no  other  issue,  he  will  take  an  estate  tail  in  the 
whole  freehold  by  descent  from  his  mother.  If  this  view  of  the  case  be  correct, 
the  other  questions  do  not  arise.  The  material  clauses  of  the  will  are,  first,  the 
devise  to  the  trustees ;  secondly,  the  charge  of  the  legacies  and  annuities  on  the 
stock ;  thirdly,  the  devise  to  Uie  nieces,  and  the  provisions  for  different  cases 
of  survivorship ;  and,  lastly,  the  ultimate  remainder  over,  on  failure  of  issue  of 
the  nieces  generally.  In  deciding  the  first  question,  the  court  must  not  confine 
themselves  to  the  clause  devising  to  the  trustees.     The  words  of  that  clause  are 
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certainly  large  enough  to  comprehend  the  whole  property,  both  real  and  per^ 
sonal ;  but  looking  at  the  whole  will,  it  is  plain  Uiat  the  devise  to  the  trustees 
was  merely  for  the  payment  of  debts  and  ^legacies ;  and  that  the  testator  r«A/*A 
intended  the  personal  property  to  be  first  applied  to  those  purposes,  and  ^ 
that  the  real  estate  should  not  be  so  applied  if  that  were  unnecessary.  The 
annuities  are  expressly  made  chargeable  in  the  first  instance  on  the  stock  ;  the 
direction  to  the  trustees  is,  to  pay  the  legacies  and  annuities  out  of  the  funds 
left  to  them.  There  is  no  direction  for  Sxem  to  sell,  or  convert  into  money,  any 
part  of  the  real  estate,  nor  in  the  devise  of  the  residue  does  the  testator  mention 
it  as  property  already  given  to  the  trustees.  He  gives  it  directly  to  his  nieces, 
and  does  not  provide  that  the  trustees  shall  hold  in  trust  for  them.  There  is  no 
devise  to  the  use  of  the  trustees,  and  therefore  nothing  to  prevent  the  use  being 
executed  in  the  persons  beneficially  entitled,  after  payment  of  the  debts  and  le- 
gacies. It  must  therefore  be  inferred,  that  the  testator  intended  to  devise  the 
real  property  to  the  trustees,  only  in  case  the  personal  should  prove  insufiicient ; 
and  if  a  devise  to  that  effect  would  be  good  if  express,  it  may  also  be  good  when 
implied.  The  court  will  not  allow  the  trustees  to  take  more  than,  or  beyond 
what,  is  sufiicient  for  the  purposes  of  the  trust  Doe  dem.  Player  v.  NichoUs^ 
1  B.  ^  C.  336.  Here  it  is  found,  that  a  large  surplus  of  the  testator's  personal 
estate  and  effects  remains  after  paying  the  debts,  legacies,  and  annuities,  and, 
therefore,  the  surviving  trustee  hath  not  now  any  estate  in  the  freehold  or  lease- 
hold tenements.  The  second,  however,  is  the  main  question,  as  it  is  a  matter 
of  indifference  to  the  plaintiffs  whether  the  surviving  trustee  has  or  has  not  any 
estate,  if  the  court  shall  be  of  opinion  that  the  ^testator's  nieces  take  r«otf&7 
estates  in  tail.  It  should  be  premised,  that  the  devise  to  them  is  suffi-  ^ 
cient  to  carry  the  lands  and  funds,  although  it  does  not  do  so  in  terms,  for  an 
indefinite  devise  of  rents  will  pass  the  land  itself;  and  it  is  equally  well  esta- 
blished, that  an  indefinite  bequest  of  dividends,  interest,  or  produce,  will  pass 
the  capital.  Pdg^  v.  Leapingwell^  18  Ves.  463  ;  Stretch  v.  WatkinSj  1  Madd. 
253  ;  Earl  of  Chatham  v.  Daw,  6  Br.  P.  C.  460 ;  Butterjield  v.  Butterfield, 
1  Yes.  sen.  133.  The  residuary  devise  is  therefore  the  same  in  its  result  as 
if  the  lands  and  effects  had  been  given,  and  not  merely  the  rents  and  dividends. 
As  to  the  main  point,  it  must  be  admitted  on  the  other  side,  that  express  e^tes 
for  life  are  given  to  the  testator's  three  nieces  ;  and  that  the  ultimate  remainder 
over  is  not  given  until  after  an  indefinite  failure  of  the  issue  of  the  nieces.  The 
prevailing  intention,  therefore,  appears  to  have  been,  that  the  estate  should  not 
pass  from  the  families  of  the  first  takers  until  an  indefinite  failure  of  their  issue  ; 
and  the  court  must  give  effect  to  the  main  intent,  although  by  so  doing  they  may 
defeat  some  minor  intent.  It  is  a  general  rule  of  law,  that  if  a  testator  gives  an 
estate  to  the  first  taker,  whether  for  life,  or  uses  words  which  show  an  intention 
that  he  should  take  a  fee,  yet  if  there  be  also  an  intention  expressed  that  the 
estate  shall  go  over  on  a  general  failure  of  issue  of  the  first  taker,  and  not 
until  there  has  been  a  complete  failure,  the  first  taker  shall  have  an  estate 
tail.  This  rule  is  so  strong  that  it  prevails,  even  where  the  issue  of  the 
first  taker  are  named  to  take  as  tenants  in  common,  or  as  joint  tenants,  or 
*are  named  by  name ;  and  it  is  also  expressed,  that  the  issue  of  that  issue  r»q aq 
shall  inherit.  Let  us  look  to  the  words  of  the  will ;  upon  them  it  will  ap-  ^ 
pear  that  the  predominant  intention  was,  that  the  estate  should  not  go  over  until  all 
the  issue  of  the  nieces  were  extinct ;  and  if  that  be  so,  then  in  order  to  effectuate 
that,  any  conflicting  intention  must  be  sacrificed.  The  testator  first  gives  the 
estate  to  his  nieces,  *'  equally  to  be  divided  between  them,  share  and  share  alike, 
for  tfud  during  the  term  of  their  respective  natural  lives."  If  the  devise  had 
•topped  there,  the  nieces  would  undoubtedly  have  taken  an  estate  for  life  only ; 
but  coupling  that  clause  with  the  ultimate  remainder  over,  omitting  the  interne 
diate  clauses,  it  becomes  clear  that  they  must  take  an  estate  tail.  The  difficulty 
in  the  case  arises  from  those  intermediate  clauses.   The  proposition  on  the  other 
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side  mast  be,  that  the  nieces  take  only  for  life,  with  contingent  remainders  either 
for  life  or  in  tail  to  their  issae ;  but  there  are  greater  difficulties  in  the  way  of 
that  construction  than  the  other  which  has  been  proposed.     AAer  the  devise  to 
the  nieces,  the  testator  proceeds,  **  After  the  death  of  them,  or  either  of  them, 
the  lawful  issue  of  them  and  each  of  them  shall  have  and  enjoy  his  or  her  mo- 
ther's share  of  such  residue  of  such  rents,  SLc,,for  life  in  like  manner,^*    That 
daose,  taken  alone,  would  give  the  children  of  Uie  nieces  a  life  estate  as  tenants 
m  common,  but  that  would  not  effect  the  prevailing  intention  of  the  testator ;  it 
most  therefore  be  contended  on  the  other  side,  that  the  children  of  the  nieces 
take  an  estate  in  tail.     But  their  estate  is  restricted  as  strongly  as  that  given  to 
the  nieces.     In  order  to  give   them  an   estate   tail,  the  ultimate  remainder 
^3691  *^^®^  must  be  relied  on ;  but  that  would  rather  give  an  estate  of  inherit- 
•^  ance  to  the  nieces,  for  the  estate  is  to  go  over  on  failure  of  their  issue. 
There  is  no  devise  to  the  issue  of  the  issue,  or  any  thing  to  give  them,  an  estate 
tail  by  implication.     In  order  to  give  the  children  an  estate  tail,  the  words  ^  for 
life  in  like  manner"  must  be  struck  out ;  but  if  that  can  be  done  to  effect  the 
general  intent  of  the  testator,  why  may  not  the  words  **  for  life'*  in  the  devise 
to  the  nieces,  and  the  whole  clause  devising  to  the  issue  of  the  nieces  for  life,  be 
erased  ?  Perhaps  the  testator  intended  to  give  a  life  estate  to  the  several  genera- 
tions in  succession,  but  the  law  prevents  him  from  carrying  that  object  into 
effect  Then  comes  the  clause  providing  for  cross-remainders,  in  the  event  of  the 
death  of  one  niece  ;  that  shows  that  the  nieces  were  the  objects  of  the  testator's 
boanty,  the  termini  a  quibus  the  estate  was  to  descend.     The  words  <*  issue 
of  the  body  lawfully  begotten,"  in  that  clause,  cannot,  as  words  of  purchase, 
point  to  children  living  at  the  death  of  the  niece,  but  must  be  used  as  words  of 
limitation ;  for,  supposing  one  of  the  nieces  to  have  a  child,  and  that  child  to 
die  in  its  mother's  lifetime  leaving  a  child,  the  latter  would  take  nothing  by  such 
a  construction  ;  and  so  the  prevailing  intention  of  the  testator  would  be  defeated. 
The  other  side,  therefore,  must  contend  that  the  children  of  the  nieces  take  an 
estate  tail ;  they,  therefore,  are  driven  to  reject  the  words  *'  for  life  in  like  man- 
ner."   But,  if  ^*  issue"  is  to  have  an  indefinite  sense  in  this  clause,  why  should 
it  not  in  the  former  ?     If  they  do  not  reject  those  words,  then  the  ultimate  re- 
mainder over  is  the  only  clause  to  which  they  can  resort  as  giving  an  estate  tail 
*3701  ^  ^®  children  of  the  nieces ;  *but  the  failure  of  issue,  whereupon  that  re- 
-^  mainder  is  to  take  effect,  being  referred  not  to  the  issue  of  the  nieces,  but 
to  the  nieces  themselves,  conclusively  shows  that  the  estate  tail  is  given  to  the 
nieces,     Wight  v.  Leigh,  1 5  Ves.  664.     The  testator  clearly  intended  that  all 
the  descendants  of  the  nieces  should  take ;  and  in  order  to  effect  that,  they  must 
have  an  estate  tail  by  implication. (a^     The  testator  next  provides  for  the  event 
of  the  death  of  two  nieces ;  the  woros  '*  save  one"  in  that  clause  must  be  trans- 
posed to  make  sense  of  it,  and  then  it  will  run  thus,  '*  If  all  my  nieces,  save 
one,  and  their  issue  shall  die,"  ^c.     It  would  seem  as  if  the  testator  intended, 
that  the  surviving  niece  should  take  for  life,  and  the  issue  in  fee ;  the  latter, 
however,  is  cut  down  to  an  estate  tail  by  the  remainder  over.  (6)   In  that  clause 
the  word  **  issue"  must  be  construed  '*  indefinite  descendants,"  or  the  argument 
as  to  the  exclusion  of  a  grandchild  would  be  applicable  to  this  as  well  as  to  the 
former  clause,  and  the  estate  would  go  over  before  the  complete  failure  of  issue 
of  the  nieces,  contrary  to  the  testator's  intention.     [Batlbt,  J.     It  may  per- 
haps be  argued,  that  he  intended  to  devise  to  the  nieces  for  life,  remainder  to 
their  children  for  life,  as  tenants  in  common,  remainder  to  the  issue  of  the  sur- 
viving niece  in  tail. 3    Wherever  there  is  a  devise  to  the  ancestor,  remainder  to 
the  issue,  and  an  ultimate  remainder  over  on  failure  of  issue,  that  has  always 
been  constmed  as  a  word  of  limitation.     The  only  clause  which  remains  to  be 

€•)  See  CUmtnta  v.  Paske,  cited  in  Doe  v.  HdUett,  1  M.  &  S.  130. 

^)  See  the  rale  of  law  on  this  point,  as  stated  by  Lord  Kenyon  in  Doe  v.  Holfef  £,  8  T.  R.  f 
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noticed  is  that  giving  the  ultimate  ^remainder  over.  That  can  have  but  r^nj^ 
one  meaning ;  that  the  whole  estate  should  go  over  on  the  indefinite  ^ 
failure  of  issue  of  the  testator's  nieces,  and  not  till  then.  Such  is  the  prevailing 
and  paramount  object  of  the  testator ;  and  that,  according  to  a  series  of  deci- 
sions, is  to  be  carried  into  effect  at  the  expense  of  any  particular  intention  that 
may  be  inconsistent  with  it.  The  rule  of  law  upon  this  point  was  settled  by 
Robinson  v.  Rohinaon^  1  Burr.  38 ;  and  that  case  was  recognised  and  con- 
firmed in  Doe  v.  Applin^  4  T.  R.  82,  which  is  a  very  important  authority  in 
favour  of  the  nieces  of  the  testator  in  this  case.  The  devise,  there,  was,  *•*'  to 
W.  Dimmock,  to  hold  to  him  during  his  natural  life,  and  after  his  decease,  to 
and  amongst  his  issue,  and  in  default  of  issue,  over ;"  and  the  court  held  that 
\V.  Dimmock  took  an  estate  tail.  That  case  gets  rid  of  any  difficulty  arising 
from  the  restriction  of  the  estate  given  to  the  nieces,  or  from  the  direction  that 
their  issue  shall  after  their  decease  enjoy  it  in  like  manner^  i.  e.,  share  and 
share  alike ;  for,  in  Doe  v.  Applin^  it  was  urged  that  the  issue  must  take  as 
purchasers,  because  the  estate  was  given  amongst  them,  but  the  court  held  that 
the  argument  was  not  strong  enough  to  prevent  them  from  giving  effect  to  the 
general  intent  of  the  testator.  Doe  v.  Smithy  7  T.  R.  531,  is  also  a  strong  au- 
thority for  the  same  position.  The  devise  was,  **  to  M.  Ascough  and  the  heirs 
of  her  body  lawfully  to  be  begotten,  for  ever,  as  tenants  in  common,  and  not  as 
joint-tenants ;  and  in  case  M.  A.  shall  happen  to  die  before  twenty-one,  or 
without  leaving  issue  on  her  body  lawfully  begotten,  then  over.*'  Lord  Kenyon 
in  his  judgment  says,  **I  *admit,  that  in  this  case  tlie  testator  intended  r»o7o 
that  his  daughter  M.  Ascough  should  only  take  an  estate  for  life,  and  that  ^ 
her  children  should  take  as  purchasers,  but  then  he  also  intended  that  all  the 
progeny  of  those  children  should  take  before  any  interest  should  vest  in  his 
more  remote  relations ;  now,  the  latter  intention  cannot  be  carried  into  effect 
unless  M.  A.  takes  an  estiite  tail."  So  also  in  Doe  v.  Cooper,  1  East,  229,  it 
was  held,  that  under  a  devise  '^  to  R.  Cock  for  the  term  only  of  his  natural  life, 
and  after  his  death  to  his  lawful  issue  as  tenants  in  common,"  R.  C.  took  an 
estate  tail  in  order  to  effectuate  the  general  intent.  The  case  of  Sliaw  y.  Weigh 
comes  very  near  the  present ;  the  devise  was,  "  to  trustees  in  trust  for  the  tes- 
tator's two  sisters,  equally  between  them,  during  their  natural  lives,  without 
committing  any  manner  of  waste ;  and  if  either  of  his  sisters  should  happen  to 
4]ie,  leaving  issue  or  issues  of  her  or  their  bodies  lawfully  begotten,  then  in  trust 
for  such  issue  or  issues  of  the  mother's  share,  or  else  in  trust  for  the  survivor 
or  survivors  of  them,  and  their  respective  issue  or  issues  ;  and  if  it  should  hap- 
pen that  both  the  sisters  should  die  without  issue  as  aforesaid,  and  their  issue 
or  issues  to  die  without  issue  or  issues  lawfully  to  be  begotten,  then  over."  The 
case  came  first  before  the  court  of  great  sessions  in  Wales,  where  it  was  held 
that  the  testator's  sisters,  the  first  takers,  had  an  estate  tail,  with  cross-remainders 
in  tail.  This  court  was  at  first  of  the  same  opinion,  but  they  afterwards  de- 
cided that  it  was  only  an  estate  for  life,  2  Str.  798 ;  that  judgment,  however, 
was  reversed  by  the  house  of  lords,  and  the  judgment  *of  the  court  of  r«q7q 
great  sessions  established.  Fitzg.  7;  3  Br.  P.  C.  That  case  is  extremely  >- 
like  the  present ;  the  provision  was  there,  '*  for  the  issue  to  take  the  mother's 
share,"  and  yet  *' issue"  was  held  not  to  mean  children  only.  There,  too,  the 
provision,  that  the  sister's  estate  should  be  without  impeachment  of  waste, 
clearly  showed  that  the  testator  thought  he  had  not  given,  and  did  not  intend  to 
give,  them  any  thing  more  than  an  estate  for  life ;  yet  that  particular  intent  was 
sacrificed  to  the  paramount  intent,  that  the  estate  should  not  go  over  until  an 
entire  failure  of  the  descendants  of  his  sisters.  [Bayley,  J.  In  Ginger  v. 
White,  Willes,  348,  Willes,  C.  J.,  says,  that  Shaw  v.  Weigh  is  not  a  case  of 
any  great  authority.]  The  doctrine  there  laid  down  is  recognised  and  confirmed 
in  a  variety  of  other  cases.  Doe  v.  Halley,  8  T.  R.  5  ;  Wight  v.  Leigh,  15  Ves. 
564 ;  Barlow  v.  Salter,  17  Ves.  479 ;  Bennett  v.  Lord  Tankerville,  19  Vd' 
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170.  With  respect  to  the  leasehold  tenements,  the  law  appears  perfectly  clear. 
Fonnerly  an  opinion  prevailed,  that  where  freehold  and  leasehold  property  were 
devised  by  the  same  clause,  the  first  taker  of  an  express  estate  tail  took  an  ab- 
solute estate  in  the  leasehold,  but  not  where  the  estate  of  inheritance  was  given 
by  implication.  Atkinson  v.  Hutchinson^  3  P.  W.  258.  That  doctrine  is 
now  exploded ;  and  it  is  a  settled  rule,  that  the  first  taker  of  an  estate  tail,  whe- 
ther it  be  given  expressly  or  by  implication,  takes  an  absolute  estate  in  tlie 
leasehold.  Daw  v.  Lord  CfuUham^  6  Br.  P.  C.  450 ;  Chandless  v.  Prict^ 
*3741  ^  ^^"  ^^ '  Crooke  v.  De  Vandea^  9  Ves.  197.   If  these  *are  the  correct 

^  answers  to  the  first  two  questions,  the  third  must  receive  the  answer  be- 
fore pointed  out ;  and  then  the  fourth  and  fifth  questions  do  not  arise. 

Campbell^  for  Maria  Barnard,  confined  himself  to  the  question,  what  estate 
was  taken  by  the  nieces  in  the  freehold  tenements— and  he  contended  that 
they  took  an  estate  tail.  The  difiiculty  in  construing  this  will  arises  from 
the  words  *«for  life*^  being  introduced  into  the  devise  to  the  issue.  But 
for  these  words  there  would  have  been  a  clear  estate  tail  in  the  nieces; 
for  no  rule  is  better  established  tlian  that,  if  there  be  a  devise  to  A.  for  life, 
remainder  to  his  issue,  and  if  he  die  without  issue,  over ; — ^however  strong 
the  intention  may  be  expressed  that  A.'s  estate  shall  be  for  life  and  no  longer, 
A.  shall  take  an  estate  tail,  to  effectuate  the  general  intent  of  the  testator,  that 
the  ultimate  devisee  shall  take  nothing  while  any  descendants  of  A.  remain. 
Here  it  evidendy  was  the  intent  of  the  testator,  that  no  part  of  his  estates  should 
1^0  over  to  his  next  male  heir  of  the  name  of  Murthwaite,  till  after  a  general 
failure  of  the  issue  of  his  nieces.  The  devise  being  in  words  '*  for  life,"  both 
tu  the  nieces  and  to  their  issue,  the  only  mode  of  effectuating  this  intent  is  to  give 
an  estate  tail  by  implication ;  and  it  must  be  admitted  on  the  other  side  that  an 
estate  tail  must  be  so  given  either  to  the  nieces  or  to  their  issue.  To  give  an 
estate  tail  to  the  issue,  the  words  **  for  life"  must  be  rejected ;  if  rejected,  the 
wiU  is  to  be  construed  as  if  they  had  never  been  introduced ;  and  then  there 
would  be  a  devise  to  the  nieces  for  life,  remainder  to  their  issue,  and  for  want 
*375n  ^^  ^"^^  issue,  to  the  testator's  right  heir.     What  is  there  *to  show  that 

^  the  testator  meant  that  there  should  be  an  estate  tail  in  the  issue  more 
than  in  the  nieces  ?  There  are  no  words  of  inheritance  annexed  to  the  estate 
given  to  the  issue ;  and,  on  the  contrary,  an  estate  for  life  is  expressly  given  to 
them.  The  words  '*  for  life"  must  be  supposed  to  have  been  used  by  the  tes- 
tator, not  to  describe  the  quantity  of  the  estate  which  he  gave,  but  as  conveying 
an  unnecessary  intimation  of  the  length  of  time  for  which  each  generation  was 
to  enjoy  the  property.  But  where  such  words  are  inconsistent  with  an  estate 
clearly  given,  they  are  rejected  as  repugnant,  as  in  Doe  d.  Cotton  v.  Stenlake,  12 
East,  515,  where  there  was  a  devise  to  the  testator's  daughter,  P.,  and  her  heirs 
during  their  lives^  she  having  two  children  then  born ;  and  it  was  held,  that 
she  took  an  estate  of  inheritance,  Lord  Ellenborouoh,  C.  J.,  observing  that 
^  the  words  during  their  liveSj  after  the  devise  to  the  daughter  and  her  heira^ 
was  merely  the  expression  of  a  man  ignorant  of  the  manner  of  describing  how 
the  parties  whom  he  meant  to  benefit  would  enjoy  the  property."  It  is  always 
to  be  remembered,  that  the  devise  over  here  is  on  failure  of  the  issue  of  the 
nieces,  not  on  failure  of  the  issue  of  their  children.  The  nieces  are  the  atirpea 
of  the  issue,  upon  an  indefinite  failure  of  whom  the  ultimate  devisee  is  to  take ; 
and  there  has  never  yet  been  a  case  in  which  an  estate  tail  has  been  given  by 
implication  on  account  of  a  devise  over  on  failure  of  issue,  that  this  estate  tail 
has  not  been  given  to  the  atirpea  from  which  such  issue  was  to  spring ;  and 
upon  such  a  subject  it  must  be  much  more  salutary  to  proceed  upon  a  broad 
mtn  establbhed  principle,  than  to  ^introduce  new  subtleties  and  distinctions. 

-^  The  words  in  the  devise  to  the  issue,  that  "  each  of  them  should  have 
and  enjoy  hia  or  her  mother's  share,"  strengthens  the  presumption,  that  the 
testator  used  «*  issue"  as  a  word  of  limitation ;  for  if  he  had  meant  that  all  the 
▼OL.  IX.  22  P 
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ehildren  of  each  niece  shoud  take,  he  would  have  said,  that  they  shoald  have 
and  enjoy  their  mother's  share.  Issue  is  prima  facie  a  word  of  limitation ;  and 
the  onus  lies  upon  those  who  contend  that  it  is  used  as  a  word  of  purchase,  to 
show  a  clear  intent  to  that  effect  from  some  other  part  of  the  will.  ^  For  life" 
must  here  be  insufficient,  these  words  being  inconsistent  with  the  estate  of 
inheritance  insisted  upon  by  the  other  side,  who  are  driven  to  contend,  that  the 
word  issue  is  used  by  the  testator  in  two  different  senses  ;  first  for  children, 
and  then  for  the  whole  progeny  of  the  nieces.  It  may  be  said,  that  the  testator 
probably  wished  to  defer  the  power  of  alienation  as  long  as  possible,  and  that 
therefore  he  would  prefer  giving  an  estate  tail  to  the  children  instead  of  the 
nieces.  The  consequence  of  effectuating  the  testator's  general  instead  of  his 
particular  intent  in  these  cases,  certainly  is,  that  the  first  taker  is  enabled  to, 
and  generally  does,  defeat  both  the  general  and  particular  intent,  by  gaining  to 
himself  a  fee ;  but  in  construing  wills  the  power  of  barring  an  estate  tail  is  not 
taken  into  consideration,  and  it  is  supposed  that  the  estate  tail  will  descenil 
according  to  the  form  of  the  gift.  This  consideration  likewise  answers  the 
objection,  that  by  giving  an  estate  tail  to  the  nieces,  the  children  may  be  deprived 
of  an  estate  expressly  devised  to  them.  As  to  the  supposed  injury  to  the 
younger  children  of  the  nieces,  it  is  first  necessary  to  show  a  particular  intent 
that  tihey  should  take  as  purchasers ;  and  still  that  intent  must  give  way  to  the 
general  intent,  that  *the  devise  over  should  not  take  effect,  except  upon  an  r^^^ 
indefinite  failure  of  issue.  In  addition  to  the  authorities  already  adduced  ^ 
on  tliis  point,  may  be  cited,  Pierson  v.  Vickers,  5  East,  548,  where  there  was  a 
devise  to  A.,  and  the  heirs  of  her  body  lawfully  to  be  begotten,  whether  sons 
or  daughters f  as  tenants  in  common,  and  not  as  joint  tenants,  and  in  default 
of  such  issue  over,  and  this  was  held  an  estate  tail  in  A.  In  two  cases  a  differ- 
ent construction  was  put  upon  similar  devises  in  this  court ;  but  both  these  cases 
have  been  overturned.  In  Doe  v.  Gojff\  1 1  East,  668,  the  devise  was  to  M., 
-and  the  heirs  of  her  body,  as  tenants  in  common,  and  not  as  joint  tenants,  but 
if  such  issue  should  die  before  he,  she,  or  they  respectively  attain  the  age  of 
twenty-one,  then  over ;  and  it  was  held,  that  M.  took  only  an  estate  for  life,  and 
that  the  children  took  by  purchase  estates  tail  as  tenants  in  common.  But  this 
case  was  denied  to  be  law,  both  by  the  present  lord  chancellor  and  by  Lord 
Redesdale,  in  the  case  of  Doe  d,  Wright  v.  Jesson,  2  Bligh.  P.  C.  1.  There 
the  devise  was  to  W.  for  life,  with  a  power  of  appointment  to  the  heirs  of  his 
body,  and  for  want  of  such  appointment  to  the  heirs  of  the  body  of  W.,  share 
and  share  alike,  as  tenants  in  common,  and  if  but  one  child,  the  whole  to  such 
only  child,  and  for  want  of  such  issue,  over.  The  court  of  king's  bench,  5  M. 
^  S.  95,  held  that  W.  took  only  an  estate  for  life ;  but  the  judgment  of  this 
court  was  reversed  in  the  house  of  lords  ;  and  the  danger  was  pointed  out  of 
•departing,  on  account  of  particular  expressions  in  a  will,  from  the  established 
rule,  that  the  ancestor  shall  take  an  estate  tail  where  an  estate  is  given  *to  rmo^a 
him  expressly  for  life,  remainder  to  his  issue  or  the  heirs  of  his  body,  ^ 
and  for  default  of  such  issue  to  an  ultimate  devisee.  The  noble  lords  who 
decided  that  case  rather  discountenance  the  distinction  between  general  and 
particular  intent,  and  consider  that  when  words  are  found  in  a  will,  inconsistent 
with  the  chief  object  of  the  testator,  they  are  to  be  considered  as  not  used  by 
him  in  their  technical  sense.  Suppose,  therefore,  that  this  testator,  in  the  devise 
to  the  issue,  does  not  mean  by  the  words  "  for  life,"  to  express  the  quantity  of 
estate  he  means  to  give,  and  all  difficulty  vanishes  in  construing  the  will.  If 
the  nieces,  on  the  contrar}%  are  held  only  to  take  estates  for  life,  the  greatest 
perplexity  will  arise  in  determining  what  estates  would  be  taken  by  their  issue, 
upon  the  different  suppositions  which  might  easily  be  made  of  the  state  of  the 
family. 

Littledale,  for  G.  Barnard.     The  surviving  trustee  now  has  an  estate  in  fee- 
simple  in  the  freehold,  and  an  absolute  estate  in  the  leasehold  tenements.     If 
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that  be  not  8O9  then  the  nieces  have  estates  for  life,  with  remainder  to  their  issue, 
as  parehaseis  in  tail  as  tenants  in  common,  and  G.  Barnard  has  a  vested  re- 
mainder in  tail  in  one-third,  liable  to  be  divested  or  opened  upon  the  birth  of 
other  children  of  his  mother,  with  a  contingent  remainder  in  tail  in  the  shares 
of  his  aunts ;  and  if  he  should  be  the  only  issue  of  the  nieces  living  at  the  death 
of  the  survivor,  he  will  have  an  estate  tail  in  the  whole  of  the  freehold,  and  an 
absolute  estate  in  the  leasehold.  Nothing  is  more  clear  than  the  answer  to  be 
given  to  the  first  question.  It  is  true  that  the  annuities  are  charged  on  the  dif- 
*3791  ^^"^^^  personal  securities,  and  it  *i8  found  that  the  personal  property  is 

-'  sufficient  to  pay  the  debts  and  legacies,  but  till  they  are  actuaUy  satisfied 
(and  that  cannot  be  done  while  any  of  the  annuitants  are  living,)  the  personal 
property  may  fail,  and  it  may  be  necessary  to  resort  to  the  realty.  As  to  the 
other  and  main  question,  it  must  be  admitted  that  in  construing  wills,  the  inten- 
tion of  the  testator  must  be  observed,  and  that  if  there  be  a  general  intent  incon- 
sistent with  any  particular  one,  the  latter  must  be  sacrificed.  But  both  must 
be  preserved  where  that  is  practicable.  In  this  case  it  appears  that  the  testator 
had  several  objects  in  view.  First,  that  his  nieces  should  take  an  estate  for 
life.  Secondly,  that  their  issue  should  take  for  life.  Thirdly,  that  the  issue 
of  the  surviving  niece  should  take  in  taU ;  for  although  the  words  are  sufficient 
to  convey  a  fee,  yet  the  remainder  over  shows  that  an  estate  tail  was  intended. 
And  lastly,  which  is  perhaps  the  paramount  intent,  that  the  estate  should  go 
over  on  a  complete  failure  of  the  issue  of  his  nieces.  That  intent  must  at  all 
events  be  preserved  ;  but  the  court  should  also  take  care  to  preserve  as  many 
of  the  particular  intents  as  they  can  consistendy  with  the  other  object.  Now 
the  preservation  of  the  first  particular  intent,  viz.,  giving  the  nieces  an  estate  for 
life,  will  not  defeat  the  general  intent,  but  the  second  would ;  for  although  an 
estate  for  life  may  be  given  to  an  unborn  child,  yet  no  remainder  can  be  en- 
grafted upon  it.  If,  therefore,  the  issue  of  the  nieces  take  an  estate  for  life,  the 
remainder  over  is  destroyed.  But  the  first,  and  also  the  third  intent,  viz.,  that 
the  issue  of  the  surviving  niece  shall  take  an  estate  tail,  may  be  preserved  con- 
sistently with  the  general  intent ;  and  the  only  alteration  to  be  made  in  the  tes- 
*3801  '^^^'^  disposition  of  his  property,  *is  to  enlarge  the  estate  given  to  the 

-^  children  of  the  nieces.  By  the  construction  contended  for  on  the  other 
side,  the  estate  of  the  nieces  is  enlarged,  and  the  remainder  for  life  expressly 
given  to  their  issue,  as  tenants  in  common,  and  the  remainder  in  tail  to  the  issue 
of  the  surviving  niece  are  altogether  destroyed  ;  whereas  by  the  other  interpre- 
tation, only  one  particular  intent  is  destroyed,  and  the  case  of  Humberaton  v. 
ffumberston^  1  P.  W.  332,  shows  that  it  will  be  destroyed  in  such  a  manner 
ss  the  rules  of  law  require ;  for  it  will  give  an  estate  tail  to  the  issue  unborn, 
whieh  they  ought  to  take  according  to  the  general  rule.  Thus,  then,  the  seve- 
ral devises  will  be  preserved  most  nearly  according  to  the  testator's  wish. 
[Baylet,  J.  «*  If  the  nieces  have  several  children,  how  will  they  take  ?"]  As 
tenants  in  common.  [Batley,  J.  Then  you  must  contend,  that  the  words 
^  for  life  in  like  manner'  are  operative  to  show  the  intention  of  the  testator,  but 
ineffectual  to  perform  it.]  That  certainly  is  so.  The  construction  now  pro- 
posed will  not  defeat  the  main  intention,  it  will  preserve  both  the  remainder  to 
the  surviving  niece  and  her  issue,  and  to  the  next  heir  male  of  the  name  of 
Murthwaite.  The  whole  estate  will  still  go  over  together ;  for  there  will  be 
cross-remainders  in  tail  between  the  issue.  The  will  creates  cross-remainders 
between  them  as  to  the  estate  for  life,  and  if  that  estate  be  enlarged  to  an  estate 
tail,  there  will  be  the  same  cross-remainders  as  to  that  estate,  as  there  otherwise 
would  have  been  as  to  tlie  estate  for  life.  With  respect  to  the  clause  devising 
to  the  surviving  niece  and  her  issue ;  it  is  clear  that  the  «« issue"  there  are  to 
*d8l1  ^^^  ^  purchasers,  for  the  devise  is  «*  to  the  issue  and  their  heirs,"  as  *te- 

•^  nants  in  common.  [Batlet,  J.  Suppose  the  surviving  niece  to  have 
died  without  issue,  and  that  another  had  before  died,  leaving  issue,  would  the 
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clause  to  which  you  now  refer  give  an  estate  tail  to  the  issue  of  the  latter  ?  Is 
there  any  case  deciding  that  the  expression,  *'  if  A.  die  without  issue/'  can  give 
an  estate  tail  to  a  third  person  ?]  The  question  of  6.  liarnard  taking  an  estate 
tail  or  not  cannot  depend  on  the  contingency  of  the  nieces  dying  in  any  parti- 
cular order.  Supposing  his  mother  to  live  longest  an  express  estate  tail  is 
given,  the  same  effect  must,  therefore,  be  extended  by  implication  to  the  death 
of  the  nieces  in  any  other  order.  [Abbott,  C.  J.  That  still  leaves  the  ques- 
tion open,  whether  G.  B.  takes  by  purchase  or  by  descent.]  If  the  issue  take 
only  for  life  the  devisee  over  cannot  take  at  all ;  they  must,  therefore,  have  an 
estate  tail  to  effectuate  the  general  intent  of  the  devisor.  There  is  nothing  to 
show  that  the  nieces  were  to  take  an  estate  of  inheritance.  There  is  not  any 
case  which  establishes,  that  where  an  estate  for  life  is  expressly  given  to  the  first 
taker,  and  also  to  the  second,  the  first  taker  can  have  an  estate  tail.  Thus,  in 
White  V.  Collins^  1  Com.  289,  the  devise  was  to  ^  F.  M.  for  life,  remainder  to 
the  heir  male  of  his  body  for  life,  and  for  want  of  such  heir  male,  over ;"  and  it 
was  held,  that  F.  M.  took  only  for  life.  [Bayley,  J.  That  case  decided  that 
the  heir  male  took  only  for  life.]  In  this  part  of  the  will  the  testator  provides 
for  the  death  of  all  the  nieces  and  their  issue,  save  one,  without  issue ;  Uie  issue 
are  the  persons  whose  death  without  issue  is  there  contemplated ;  that  word  is, 
therefore,  used  as  a  word  of  purchase.  In  the  same  clause  the  testator  says, 
that  the  issue  of  the  surviving  niece  shall  have  and  enjoy  the  ^person-  rtooo 
alty ;  but  if  the  nieces  took  an  estate  tail,  they  would  have  an  absolute  >- 
interest  in  the  personalty,  and  the  devise  of  it  to  the  issue  would  be  entirely  de- 
feated. Dot  V.  Applin  cited  on  the  other  side  is  very  distinguishable ;  there 
the  general  intent  could  not  have  been  carried  into  effect  without  holding  that 
the  first  taker  had  an  estate  of  inheritance,  and  the  same  observation  applies  to 
Doe  V.  Cooper  and  Doe  v.  Smith.  In  the  latter  Lord  Kenyon  observes,  that 
there  were  no  words  of  limitation  added  to  the  estate  given  to  the  children,  and 
yet  that  the  remainder  over  was  not  to  take  effect  until  there  was  a  general  fail- 
ure of  issue.  Here  the  remainder  to  the  issue  of  the  surviving  niece  is  on  the 
death  of  the  other  nieces  and  their  issue  without  issue,  which  makes  this  case 
altogether  different  from  Doe  v.  Smith.  Doe  v.  Jesson  is  distinguishable  in  a 
variety  of  particulars.  There  the  devise  was  *«  to  A.  for  life,  and  after  his  de- 
cease to  the  heirs  of  his  hody.^^  Here,  it  is  to  the  nieces  for  life,  and  then  to 
their  issue^  which  is  frequently  used  as  a  word  of  purchase,  whereas  the  other 
expression  can  very  rarely,  if  ever,  receive  that  construction.  Again,  here  there 
is  an  express  estate  for  life,  given  to  issue  of  the  nieces,  but  there  was  no  such 
restriction  of  the  estate  given  to  the  heirs  of  the  body  of  the  first  taker,  in  Doe 
V.  Jesson.  Here,  also,  there  are  words  of  limitation  added  to  the  devise  to  the 
issue  of  the  nieces,  which  are  not  found  in  any  case  where  the  first  taker  has 
been  held  to  have  an  estate  tail.  In  Doe  dem.  Liver  sage  v.  Vaughariy  5  B.  ^ 
A.  464,  testator  devised  «*  to  I.  L.  for  life,  remainder  to  all  and  every  his  child 
an  1  children,  as  tenants  in  common,  and  for  want  of  such  issue  to  his  own  right 
heirs  for  ever ;"  and  it  was  held  that  I.  L.  took  a  life  estate  only.  Ginger  dem. 
^fVhite  V.  ffliite,  Willes,  348,  and  Goodtitle  dem.  Cross  v.  fVodhitu^  r»^83 
ib.  592,  are  also  authorities  to  show,  that  the  first  takers  in  this  instance  ■- 
had  nothing  more  than  a  life  estate.  It  may  be  said,  that  the  construction  now 
contended  for  requires  that  the  word  '*  issue"  should  be  used  in  two  senses  in 
different  parts  of  the  will.  That,  indeed,  may  be  done,  if  necessary,  to  effectuate 
the  testator*s  intention  ;  but  here  it  is  not  absolutely  necessary  ;  for  although  in 
the  first  place  it  means  the  children  of  the  nieces,  and  in  the  second  the  children 
together  with  their  descendants,  yet  in  the  former  place  it  means  the  children, 
as  the  stirpes  whence  issue  were  to  descend ;  they  therefore,  are  part  of  the 
issue  afterwards  contemplated,  and  the  word  cannot  be  jusdy  said  to  be  used  in 
two  different  senses.  Upon  the  whole  there  cannot  be  any  doubt  that  the  tes- 
tator Intended  to  give  his  nieces  an  estate  for  life  only,  and  if  that  be  manifest 
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the  court  mast  sav,  that  G.  Barnard  has  now  a  vested  estate  tail  in  remainder 
in  one-third  of  the  freehold,  liable,  indeed,  to  be  affected  by  future  circumstances, 
and  a  contingent  estate  tail  in  the  residue.  As  to  the  leaseholds,  if  the  nieces 
took  only  estates  for  life  in  the  freehold,  they  will  take  no  more  in  the  leasehold ; 
but  even  if  the  nieces  took  estates  tail  in  the  freehold,  they  will  take  only  estates 
for  life  in  the  leasehold,  and  the  issue  of  the  nieces  will  take  the  residue  of  the 
leasehold  by  way  of  executory  limitation. 

Parke,  for  George  Irton-  Murthwaite,  the  person  who  would  be  the  next  heir 
male  of  the  testator,  of  the  name  of  Murthwaite,  in  the  event  of  the  nieces  dying 
*3841  ^'^^^^^  issue.  The  interest  of  this  party  is  certainly  rather  ''^remote,  but 
-^  if  the  nieces  take  only  life  estates,  and  G.  Barnard  should  die  under 
twenty-one  years  of  age,  the  remainder  in  fee  would  be  vested  in  him.  The 
at]^ment,  therefore,  for  G.  Barnard,  applies  to  his  case  also,  and  he  must  seek 
to  have  the  same  answers  returned  to  the  questions  proposed  that  have  been 
pointed  out  on  behalf  of  the  former.  [Abbott,  C.  J.  .  We  are  not  informed 
by  the  case  whether  the  fund  upon  which  the  legacies  and  annuities  are  charged 
really  exists.  It  is  impossible  for  us  to  give  a  satisfactory  answer  to  the  first 
question,  unless  we  know  that,  and  abo  whether  the  debts  and  legacies  are  paid. 
Batlby,  J.  We  do  not  even  know  whether  all  or  any  of  the  annuitants  are 
living.]  Perhaps  it  is  unnecessary  to  inquire  into  that,  for  if  the  testator  in- 
tended that  the  trustees  should  take  the  estate,  that  must  decide  the  question. 
[Abbott,  C.  J.  He  might  intend  them  to  take  an  estate,  quousque].  Although 
there  may  not  be  any  great  probability  that  the  realty  will  be  wanted  for  the 
fa3rment  of  the  annuitants,  yet  still  they  have  a  right  to  that  security.  Besides, 
according  to  the  construction  contended  for  by  G.  Barnard  and  G.  I.  Murth- 
waite, there  are  contingent  remainders ;  it  is  therefore  necessary  that  there 
should  be  trustees  to  preserve  them.  In  discussing  the  second  and  material 
question  in  the  case,  viz.,  what  estate  the  nieces  took,  it  is  unnecessary  to  con- 
trovert die  cases  cited  on  the  other  side  to  show  that  by  a  devise  of  the  rents 
and  profits  the  land  itself  passes,  nor  can  it  be  disputed  that  in  construing  wills 
(he  general  intent  of  the  testator  must  be  followed,  and  any  particular  intent 
sacrificed,  which,  according  to  the  rules  of  law,  cannot  stand  consistently  with 
the  other ;  nor  in  this  particular  case  is  there  any  doubt  as  to  what  was  the  ge- 
*3851  ^^^  intent  of  the  testator.  The  only  question  for  the  court  is,  how  *that 
-^  is  to  be  carried  into  efifect  with  the  least  sacrifice  of  particular  intent  ? 
ft  has  been  aLready  shown,  that  that  will  be  done  by  holding  that  the  nieces 
have  an  estate  for  life  only.  In  every  part  of  the  will  in  which  they  are  men- 
tioned they  are  spoken  of  as  taking  for  life.  It  is  clear  also,  upon  the  words 
of  the  will,  that  the  issue  of  the  nieces  were  intended  to  take  for  life ;  and  the 
issue  of  the  surviving  niece  in  fee,  as  tenants  in  common,  although  the  remain- 
<ler  over  reduces  that  to  an  estate  tail.  If  an  estate  tail  be  given  to  the  nieces, 
every  one  of  those  objects  is  defeated ;  whereas,  if  they  take  for  life,  and  the 
issue  in  tail,  the  only  alteration  is  by  enlarging  the  estate  of  the  latter.  Issue, 
in  die  first  part  of  the  devise,  means  children.  It  is  often  used  as  a  word  of 
jmrchase,  and  in  Eoe  v.  Grew,  2  Wils.  822,(a)  Clivb,  J.,  says,  "  The  word  issue 
is  one  of  the  most  vexed  words  in  the  books ;  sometimes  it  is  nomen  singulare, 
■ometimes  plural,  sometimes  a  word  of  limitation,  sometimes  of  purchase ;  but 
it  must  always  he  construed  according  to  the  intent  of  the  will  or  deed  wherein 
it  is  used."  No  case  can  be  found  where  "  issue"  has  been  held  to  be  a  word 
of  limitation,  when  coupled  with  such  terms  as  are  used  in  this  will.  The  tes- 
tator says  that  the  issue  shall  take  for  life,  in  like  manner  as  the  nieces,  t.  e.,  as 
tenants  in  common.  The  words  for  life  clearly  show  the  intention,  that  they 
■hoald  take  as  purchasers,  although  those  words  cannot  be  operative  in  limiting 
the  quantity  of  estate  given ;  and,  therefore,  although  they  are  rejected  as  a 
measure  of  the  estate,  yet  the  will  cannot  be  construed  as  if  they  had  never  been 

Cs)  See  a  better  report  in  Wihnot*8  Opinions,  272. 
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inserted,  for  they  are  still  to  be  looked  at  as  explaining  the  meaning  of  the 
tator,  to  which,  if  possible,  effect  must  be  given.  Then  he  ^afterwards  r^ooA 
gives  an  estate  tail  to  the  issue  of  the  surviving  niece,  in  the  event  of  ^ 
two  dying  without  issue ;  but  as  the  testator  wished  the  issue  of  each  niece,  if 
any,  to  take  some  estate  as  purchasers,  and  as  in  the  event  just  mentioned,  the 
estate  given  to  the  issue  of  the  other  is  declared  to  be  an  estate  tail ;  a  similar 
estate  must,  by  implication,  be  given  to  the  issue  of  all  the  nieces,  if  they  should 
have  any.  In  Cringer  v.  TVhiit^  Willes,  C.  J.,  lays  it  down  as  a  general  rule 
of  construction,  that  a  precedent  estate,  devised  by  express  words,  cannot  be 
lessened,  increased,  or  altered  by  implication,  although  it  may  by  express  words, 
and  he  cited  the  case  of  Popham  v.  Bamfidd^  where  the  devise  was  *«  to  P.  for 
life,  remainder  to  his  first  and  other  sons  successively  in  tail  male,  and  for  want 
of  issue  male  of  P.  remainder  over ;"  and  it  was  held  that  P.  took  a  life  estate 
only.  Now  the  expression,  **  for  want  of  issue  male  of  P.,"  in  that  case  ex- 
actly corresponds  with  «*  if  all  my  nieces  shall  die  without  issue"  here  in  the 
clause  giving  the  remainder  over,  that  therefore  is  insufficient  to  enlarge  the 
estate  for  life,  expressly  given  to  the  nieces ;  and  according  to  Willss,  C.  J., 
in  that  case  a  distinction  was  made  between  a  devise  **  to  A.  for  life,  and  if  he 
die  without  issue  over,"  without  the  interposition  of  any  intermediate  estate, 
and  where  the  devise  over,  for  want  of  issue,  follows  an  intermediate  estate. 
In  Doe  V.  Stenlake  the  words /or  life  being  repugnant  to  the  devise  to  the  heirs 
were  rejected ;  so  here  they  may  be  rejected,  being  repugnant  to  the  devise  to 
the  issue  of  the  issue.  As  to  using  the  word  issue  in  two  different  senses,  there 
are  many  cases  which  decide  that  words  may  be  so  construed,  ut  res  magis 
valeat  quam  pereat.  Forth  v.  Chapman^  1  P.  W.  683 ;  Earl  of^Staf-  r»og.y 
ford  V.  Buckley y  2  Ves.  sen.  171 ;  Harris  v.  Bishop  of  Lincoln,  2  P.  L 
W.  135 ;  Sheffield  v.  Lord  Orrery,  3  Atk.  282. 

Tindal,  in  reply.  Enough  appears  on  the  case  to  show  that  it  is  not  neces- 
sary for  the  trustees  to  take  the  real  estate  for  the  purposes  of  will.  As  to  the 
main  question  there  is  no  case  to  justify  the  construction  contended  for  on  the 
other  side ;  for  wherever  the  devise  over  on  failure  of  issue  applies  to  the  first 
takers,  they  must  take  an  estate  of  inheritance.  Without  resorting  to  the  de* 
vise  over,  there  is  nothing  more  than  a  life  estate  given  first  to  the  nieces,  then 
to  their  children.  But  it  is  contended  that  the  clause  providing  for  the  death 
of  all  the  nieces,  save  one,  without  issue,  by  implication  gives  an  estate  tail  to 
the  issue  of  all  the  nieces.  That,  however,  cannot  be  the  effect  of  it,  unless 
two  different  meanings  be  given  to  the  word  issue  in  the  same  sentence,  which 
would  be  contrary  to  Doe  v.  Applin,  [Bkst,  J.  The  context  may  show 
clearly  that  the  testator  meant  to  put  two  different  senses  upon  the  same  word.]] 
Even  supposing  that  it  could  be  so  construed,  still,  in  onler  to  effectuate  the 
principal  object  of  the  testator,  that  the  whole  estate  should  go  over  together, 
there  must  be  cross-remainders  between  the  families  of  all  the  children  of  the 
nieces ;  but  there  are  no  words  from  which  cross-remainders  can  be  implied 
between  the  families  derived  from  the  different  children,  as  stirpes*  And 
therefore  the  estate  might,  if  that  construction  were  adopted,  go  over  in  parcels; 
whereas,  according  to  the  other  construction,  the  families  of  the  nieces  would 
enjoy  the  estate  to  the  exclusion  •of  the  devisee  over,  which  was  the  tes-  rmoaa 
tator's  wish,  for  the  nieces  were  the  objects  of  his  bounty.  L 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us,  and  we  are  of  opinion. 

First,  that  John  Cutlibertson,  the  surviving  tnistee,  now  has  a  fee-simple  in 
the  freehold  estates,  and  an  absolute  interest  in  the  leasehold  estates,  given  by 
the  will  of  the  testator  to  him,  Margaret  Murthwaite,  and  John  Janes. 

Secondly,  that  the  testator's  three  nieces  took  no  legal  estate  under  this  wUl. 

Thirdly,  that  George  Barnard  took  no  estate  under  this  will. 

Fourthly,  that  in  case  the  will  had  commenced  with  the  words,  ^  all  the  rents. 
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kc^**  «nd  the  passage  before  thoee  words  had  been  omitted^  that  .the  three 
aieees  would  have  taken  estates  tail  in  the  freehold,  and  absolute  interests  in 
the  leasehold. 

Fifthly,  that  Greoige  Barnard  would  now  have  no  estate  in  the  freehold  or 
leasehold  tenements.  But  should  he  survive  the  three  nieces,  and  neither  of 
them  should  have  any  other  child,  he  wiU  be  tenant  in  tail  of  the  freehold,  but 
have  no  interest  in  the  leasehold  estates.  Should  he  die  in  the  lifetime  of  the 
three  nieoes,  he  would  die  seised  of  no  freehold,  nor  possessed  of  any  leasehold 
estate. 

C.  Abbott. 
J.  Baylby. 

G.  S.  HOLBOYD 

W.  D.  Bbst. 
*389]  •Exparte  ENDERBY  in  the  Matter  of  GILPIN. 

Wbere  A.  and  B.  were  partners,  but  the  whole  of  the  busineaa  was  carried  on  by  and  in  the 
Dizne  of  A.,  B.  never  appearing  to  the  world  as  a  partner ;  and  at  the  dissolution  of  the  part- 
ansiiip,  by  eflfaudon  ot'  lime,  all  the  partnership  stock  and  eflfeets,  by  agreement  between 
them,  were  left  in  A/s  hands,  who  was  to  receive  and  pay  all  the  debu  due  to  and  from  the 
concern,  and  to  repay  by  instalments  the  capital  brought  in  by  B. ;  A.  having  continued  to 
carrr  on  the  business  as  before  for  a  year  and  a  half,  when  he  became  bankrupt :  Held,  that 
ail  the  partnenhip  property  and  effects  so  left  in  A.*s  hands,  and  also  the  debts  due  to  the 
ooneeni,  passed  to  nu  assignees,  being  in  the  order  and  disposition  of  the  bankrupt  within 
the  intent  and  meaning  of  the  21  Jac.  1,  c.  19,  s.  11. 

This  was  a  case  sent  for  the  opinion  of  this  court,  by  die  lord  chancellor. 
It  arose  out  of  a  petition  by  Samuel  Enderby,  praying,  amongst  other  thin^« 
that  the  commissioners  acting  under  a  commission  of  bankruptcy  against  Wil- 
iiam  Gilpia,  might  be  direct^  to  keep  distinct  accounts  of  the  estate  and  effects 
of  the  coparmership  hereinafter  mentioned,  and  that  the  assignees  and  comniis- 
sioners  might  be  directed  to  apply  the  same  in  discharge  of  the  outstanding 
debts  of  the  copartnership  then  remaining  unsatisfied,  or  pay  over  the  same  to 
the  petitioner,  for  the  purpose  of  making  such  application,  and  that  he  might 
be  at  liberty  to  prove,  under  the  commission,  a  sum  of  15,902/.  19s.  Sd,  Wil- 
ham  Gilpin,  the  bankrupt,  in  and  previously  to  the  month  of  September,  1807, 
carried  on  trade  as  a  general  merchant,  and  also  as  an  army-clothier,  army-agent, 
aad  wooUen-draper ;  and  in  September,  1807,  a  partnership  was  formed  be- 
tween the  bankrupt  and  Enderby,  on  the  terms  contained  in  a  deed  of  co- 
partnership, bearing  date  the  24th  day  of  September,  1807,  between  the  bank- 
nipt  and  Enderby,  by  which,  amongst  other  things,  they  agreed  to  become 
and  continue  eopartners  in  the  trade  of  an  army-clothier,  army-agent,  and 
woollen-draper,  and  all  matters  relating  thereto,  for  the  term  of  ten  years  from 
the  date  of  the  deed,  and  that  the  trade  should  be  carried  on  in  the  name  of 
•^^•^  Gilpin  only,  or  in  the  names  of  ^Gilpin  and  such  other  person  or  per- 
-J  sons  as  should  be  admitted  into  the  partnership  by  Gilpin,  as  therein 
Bientioned.  The  deed  also  contained  stipulations  that  Enderby  should  bring 
30,000/.  into  the  concern ;  that  the  conduct  and  management  of  the  partnership 
huinesB  riioold  be  under  the  sole  direction  and  control  of  Gilpin,  and  that  En- 
<My  should  not  be  required  in  any  way  to  interfere  ;(a)  that  Enderby  should 
reeeive  2000/.  a  year,  for  his  share  of  the  profits,  and  that  Gilpin  should  have 
>11  the  residue.  Endeiby  did  advance  and  pay  the  sud  sum  of  20,000/.  to 
Gilpin,  and  the  partnership  accordingly  began  and  was  carried  on  between  them, 
from  the  24th  day  of  September,  1807,  to  the  24th  day  of  September,  1817, 
when  the  same  determined  by  effluxion  of  time,  and  Enderby,  from  time  to  time 
during  the  continuance  of  the  partnership,  received  from  the  bankrupt  2000/.  in 
^h  year,  by  two  half-yearly  payments.  Gilpin,  during  the  partnership,  car- 
ried on  and  conducted  the  business  in  his  own  name  alone,  witho;.\  .jny  inter 
te)  See  this  putoenhip-deed  set  out  fully  In  Gilpin  v.  Ende^^y,  5  B.  lb  xk..  vM. 
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Terence  by  Enderby,  who  took  no  part  whatever  in  the  conduct  and  manage. Cient 
of  the  partnership  business  and  concerns,  and  did  not  appear,  and  was  not  known 
to  the  world  as  a  partner,  but  was  a  sleeping  or  secret  partner,  and  whose  name 
did  not  ever  appear  as  a  partner  in  the  partnership  books.  After  the  24th  of 
September,  1817,  when  the  partnership  determined,  until  the  month  of  April, 
1819,  when  Gilpin  became  a  bankrupt,  he  continued  to  carry  on  the  said  tradt. 
or  business  of  army-clothier,  army-agent,  and  woollen-draper,  as  well  as  hitk 
other  business  of  a  general  merchant,  in  his  own  name  and  on  his  own  account, 
and  *with  the  same  capital,  property,  stock,  and  effects,  and  in  the  same  r^ogi 
manner  as  he  had  before  carried  on  the  same,  during  the  partnership,  ^ 
and  he  received  some  of  the  debts  which  were  due  to  him  as  a  partner  with 
Enderby,  and  paid  debts  which  were  due  from  him  as  well  on  his  own  ac- 
count, as  in  respect  of  the  copartnership  business,  without  any  interference  by 
Enderby ;  and  in  the  course  of  carrying  on  such  business  as  aforesaid,  after  the 
determination  of  the  partnership,  Gilpin,  the  bankrupt,  contracted  debts  with 
various  persons,  which  debts  remained  unpaid.  Gilpin  having  committed  an 
act  of  bankruptcy,  a  commission  of  bankrupt  issued  against  him,  on  the  1st  day 
of  April,  1819,  and  Lionel  Knowles  the  younger,  John  Webb,  and  John  G^rge 
Nutting  were  chosen  and  appointed  assignees  of  his  estate  and  effects.  After 
the  determination  of  the  partnership,  and  before  the  bankruptcy,  Gilpin  paid  to 
Enderby  a  part  of  the  said  principal  sum  of  20,000/.,  and  at  the  time  of  the 
bankruptcy  of  GilpiUi  there  was  due  from  him  to  Enderby  a  sum  of  15,908/. 
19«.  8</.,  part  of  the  principal  sum,  and  an  arrear  of  interest.  At  the  time  of 
the  bankruptcy  of  Gilpin  his  property  consisted  of  goods  and  merchandise,  part 
of  which  had  been  the  partnership  properly,  but  with  which  he  continued  to 
carry  on  business  after  the  determination  of  the  said  partnership ;  and  also  of 
debts  due  to  him,  part  of  which  had  been  contracted  during  the  partnership,  and 
were  due  to  the  partnership.  Enderby,  after  the  said  bankruptcy,  was  called 
upon  to  pay,  and  did  pay  debts  of  the  said  partnership  to  a  very  great  amount, 
no  part  of  which  had  been  repaid  to  him,  out  of  or  by  means  of  any  partnership 
effects.  The  question  for  the  opinion  of  this  court  was,  whether  the  property 
and  effects  of  the  late  partnership,  and  *the  debts  due  to  the  said  William  r^qgo 
Gilpin  on  the  said  partnership  account,  at  the  time  of  the  expiration  ^ 
thereof,  and  at  the  time  of  the  bankruptcy  of  William  Gilpin,  or  any  and  what 
part  or  parts  of  such  property,  effects,  or  debts,  were  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  his  bankruptcy,  within  the  intent  and  meaning  of 
statute  made  and  passed  in  the  twenty-first  year  of  the  reign  of  his  late  majesty 
King  James  the  First. 

In  this  case  a  preliminary  question  arose  as  to  the  party  whose  counsel  was 
entided  to  begin,  there  not  being  any  cause  in  the  court  of  chancery.  It  was 
decided,  that  the  counsel  for  that  party  who  had  to  support  the  affirmative  of 
the  question  proposed  for  the  opinion  of  the  judges  should  begin ;  and  accord- 
ingly, 

Campbellt  for  the  assignees  of  Gilpin,  began.  The  whole  of  the  property 
and  effects  of  the  partnership  between  Gilpin  and  Enderby,  and  the  debts  due 
on  account  of  it  at  the  time  of  the  dissolution,  and  of  Gilpin's  bankruptcy,  were 
in  the  order  and  disposition  of  the  latter,  and  passed  to  his  assignees,  by  virtue 
of  the  21  Jac.  1,  c.  19,  s.  11.  There  is  no  distinction  between  debts  due  and 
other  property,  they  are  within  the  statute,  Exparte  Ritffin^  6  Ves.  128,  and 
pass,  unless  they  have  been  assigned,  and  notice  has  been  given  to  the  debtor. 
In  Longman  v.  Tripp,  2  N.  R.  67,  it  was  held  that  the  right  to  print  a  news- 
paper passed  by  virtue  of  the  enactment  in  question.  It  appears  that  the  part- 
nership expired  in  September,  1817,  and  Gilpin  did  not  become  bankrupt  until 
April,  1819 ;  during  the  whole  of  the  interval  he  continued  to  carry  *on  r^ogo 
business  as  before,  and  was  in  possession  of  the  partnership  stock  and  ^ 
debts,  and  was  enabled  to  contract  new  debts,  by  means  of  the  credit  which 
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that  gave  him.  It  is  true,  that  Enderby  was  tenant  in  compion  of  one  moiety, 
but  Gilpin  was  in  possession  of  the  whole  as  of  his  own  property,  not  as  tenant 
ID  common.  If  the  tenancy  in  common  had  been  notorious,  Enderby's  share 
would  not  haTC  passed  to  the  assignees  of  Gilpin  ;  but  if  the  latter  had  such  a 
possession,  as  to  all  appearance  could  only  be  consistent  with  the  sole  owner- 
ship, then  all  the  property  passed  to  his  assignees.  The  world  never  heard  of 
Enderby  as  owner,  and,  by  an  express  agreement,  he  renounced  all  control  over 
the  goods,  and  it  was  stipulated,  that  Gilpin  should  dispose  of  them  as  he 
thought  fit.  This  case,  then,  is  within  the  very  words  of  the  21  Jac.  1,  c.  10  ; 
it  is  also  within  the  mischief  which  that  statute  was  intended  to  remedy.  Gilpin 
acquired  a  false  credit  by  the  possession  of  this  property.  It  is  not  necessary 
for  the  court  to  decide,  that  wherever  a  firm  consists  of  a  dormant  and  an  osten- 
sible partner,  and  the  latter  becomes  bankrupt,  the  whole  property  will  pass  to 
his  assignees,  (although  such  a  proposition  might  be  sustained,)  for  here  the 
partnership  was  at  an  end  before  the  bankruptcy  of  the  ostensible  partner. 
There  may  be  a  difference  between  the  two  cases,  for  in  the  former  the  dormant 
partner  would  be  liable  to  all  the  debts  of  tlie  firm  ;  and,  therefore,  those  who 
trusted  the  ostensible  partner  would  not  be  injured  by  any  false  credit  conferred 
upon  him.  [Batley,  J.  In  some  cases  they  might,  viz.,  if  money  were  lent 
to  him  on  his  private  accx)unt,  and  not  in  the  way  of  his  trade ;  now  a  man 
might  be  induced  to  lend  him  money  on  private  account,  in  consequence  of  his 
*3941  ^PP^i^^  "ownership  of  the  whole  stock  in  trade.]  Here,  a  fortiori,  the 
•^  public  are  injured  by  the  false  credit,  for  t)ie  dormant  partner  will  not 
be  liable  to  debts  contracted  after  the  dissolution ;  but  unless  prevented  by  the 
statute,  he  may  come  and  claim  the  property,  upon  the  credit  of  which  the 
ostensible  partner  had  been  enabled  to  contract  those  debts.  The  new  creditors, 
therefore,  have  been  deceived.  This  ease  cannot  be  distinguished  from  that  of 
a  partner  retiring,  and  taking  a  mortgage  upon  the  effects ;  but  in  such  case,  if 
the  remaining  partner  becomes  bankrupt,  the  whole  property  passes  to  his  as- 
signees. Byall  V.  Roile,  1  Atk.  165.  In  PFest  v.  Skip,  1  Ves.  sen.  239,  Lord 
Hardwickb  was  of  opinion,  that  if  Harwood,  on  the  dissolution  of  the  part- 
nership which  had  existed  between  him  and  Skip,  had  continued  in  pos- 
session of  the  property  with  the  assent  of  the  latter,  the  whole  would  have 
passed  to  his  assignees.  Perhaps  it  is  unnecessary  to  make  any  observa- 
tion upon  Flyn  v.  Mathews^  1  Atk.  185,  which  is  the  next  authority,  as  the 
explanation  of  it,  given  in  KirMey  v.  Hodgson^  1  B.  &  C.  588,  shows,  that 
it  is  not  applicable  to  the  present  question.  In  Binford  v.  DommetU  4  Ves. 
756,  an  issue  was  granted  to  try  the  question  of  partnership,  and  the  result 
does  not  appear ;  but  Lord  Alvanley,  then  master  of  the  rolls,  expressed  a 
strong  opinion,  that  a  secret  partnership  did  not  prevent  the  operation  of  the  sta- 
tete.  Then  comes  the  case  of  Coidwell  v.  Gregory f  1  Price,  119,  the  authority 
of  which  is  much  shaken  by  what  fell  from  the  present  lord  chancellor,  in  Ex- 
parte  Dyster,  2  Rose,  256.  But  considering  it  as  law,  it  is  still  distinguishable 
*3951  ^^  *^^  present  case ;  there  it  was  agreed,  that  the  party  going  out  of 
-'  the  concern  should  have  a  certain  share  of  the  bricks,  and  it  was  not 
there  agreed  that  the  other  partner  should  continue  in  sole  possession,  and  carry 
m  trade,  and  acquire  credit,  as  sole  owner  of  the  property.  It  rather  resembles 
ff^eet  V.  Skip*  than  the  case  now  before  the  court.  [Baylby,  J.  Perhaps  there 
had  not  been  time  to  remove  the  bricks,  and  then  no  laches  would  be  imputable.] 
Thi.  last  case  on  the  subject  is  KirMey  v.  Hodgson^  which  decides  this  question 
in  favour  of  the  assignees  of  Gilpin. 

Parke,  contr^.  The  case  of  Coidwell  v.  Gregory  is  expressly  in  point,  and 
the  court  cannot  decide  in  favour  of  the  assignees  of  Gilpin,  without  overruling 
that  case:  many  inconveniences  will  result  from  such  a  decision.  Supposing 
Enderby  to  be  solvent  (which  is  the  fact)  he  has  already  paid  partnership  debts 
to  a  laige  amount,  and  will  have  to  pay  others,  and  yet  will  be  deprived  of  all 
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the  partnership  property  acquired  by  the  contracting  of  those  debts.  Or  sap- 
posing  Enderby  to  become  bankrupt,  the  joint  creditors,  who  have  contributed 
to  the  raising  of  the  joint  property,  will  have  no  remedy  until  all  Gilpin's  private 
creditors  are  satisfied.  [Baylet,  J.  If  the  creditors  became  so  under  an  idea 
chat  Gilpin  was  the  sole  trader,  is  there  any  case  which  shows  that  they  could 
not  prove  under  his  commission  Q  They  might  prove  but  could  not  have  a 
dividend.  Exparte  Elton^  3  Ves.  jun.  238.  The  question,  however,  depends 
entirely  upon  the  construction  to  be  put  upon  the  21  J.  1,  c.  19,  s.  11.  Here 
the  property  was  originally  ^partnership  property,  and  was  originally  in  r*ogA 
the  control  of  one  partner  alone :  this  case  is  therefore  quite  different  ^ 
from  Kirkley  v.  Hodgson^  where  the  court  for  the  first  time  held  that  the  sta- 
tute extends  to  cases  of  tenancy  in  common ;  and,  at  the  same  time,  that  was 
carefully  distinguished  from  all  cases  where  the  property  did  not  originally  be- 
long to  the  bankrupt  alone.  So  in  Lingard  v.  Messiteff  1  B.  &  C.  308,  Hol- 
ROYD,  J.,  says,  ^  If  it  had  been  demised  to  a  person  who  never  had  been  owner, 
and  he  afterwards  became  bankrupt,  the  mere  possession  might  not  be  sufficient 
to  show  that  he  was  either  real  or  reputed  owner.'*  It  makes  no  difference 
that  the  partnership  had  in  this  case  expired  before  the  bankruptcy.  Partner- 
ship may  be  defined  as  a  joint  interest  in  the  property,  with  a  mutual  power 
of  attorney  to  make  contracts  affecting  it.  The  dissolution  of  the  partnership 
'does  not  alter  the  property,  but  merely  destroys  the  power.  [Best,  J.  That 
would,  in  general,  be  true,  but  here,  by  the  contract,  Gilpin  was  to  have  all  the 
goods,  and  Enderby  was  to  be  a  creditor  for  20,000/.]  Then  the  statute  does 
not  apply  at  all  to  the  case,  for  if  Enderby  had  not  the  ownership,  but  merely 
an  equitable  lien,  he  could  not  take  the  goods  out  of  Gilpin's  hands.  But  if  it 
he  not  so,  the  case  will  nevertheless  stand  as  if  the  secret  partnership  still  con- 
tinued ;  and  then  Coldwell  v.  Gregory  is  precisely  in  point.  It  appears  from 
Byall  V.  RoUe^  that  various  opinions  nave  at  different  times  prevailed  respect- 
ing the  construction  which  ought  to  be  put  upon  the  21  J.  1,  c.  19,  s.  11.  In 
the  earlier  cases  it  was  thought  that  the  enactment  was  controlled  by  the  pre- 
amble ;  afterwards  a  more  ^extended  meaning  was  given  to  it.  In  the  r««|g.« 
present  age  trade  is  in  a  great  degree,  if  not  chiefiy,  carried  on  by  sym-  ^ 
bols  rather  than  the  actual  possession  of  goods ;  and,  therefore,  the  policy  of  giving 
a  very  large  and  comprehensive  meaning  to  the  statute  is,  at  least,  extremely 
<]oubtful.  The  legislature  appear  now  to  be  of  this  opinion,  for  very  soon  after 
the  case  of  Kirkley  v.  Hodgson  was  decided,  the  4  G.  4,  c.  41,  was  passed,  by 
the  forty-fourth  section  of  which  it  was  provided,  that  the  rights  of  mortgagees  of 
ships  should  not  be  affected  by  the  bankruptcy  of  the  mortgagor,  even  though  the 
latter  continued  in  possession,  and  to  have  the  order  and  disposition  of  the  vessel 
up  to  the  time  of  the  bankruptcy.  Four  distinct  propositions  arise  upon  the  21  J. 
1,  c.  19,  8.  11.  First,  that  the  mere  possession  of  goods  is  not  sufficient  to 
bring  the  case  within  the  operation  of  the  statute.  Secondly,  when  the  pro- 
perty has  not  originally  belonged  to  the  bankrupt,  the  statute  only  applies  where 
the  apparent  and  true  owner  are  different  persons,  or  in  other  words  it  cannot 
apply  where  the  bankrupt  has  a  real  Interest  in  the  goods.  Thirdly,  a  false 
credit  must  be  obtained ;  and.  Fourthly,  the  goods  must  be  in  the  possession, 
order,  and  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner.  The 
result  of  those  propositions  is  that  the  statute  can  never  apply  to  partnership 

Property.  The  first  proposition  is  proved  by  Lord  Shaft esbury  v.  Russell^  1 
\.  &,  C.  666 ;  the  case  of  goldsmiths,  factors,  &c.,  put  by  the  court  in  3face  v. 
Cadell,  1  Cowp.  232,  Collins  v.  Forbes,  3  T.  R.  316;  and  Exparte  Martin^ 
2  Rose,  331 ;  which  last  case,  to  a  certain  extent,  proves  the  second  ♦pro-  r^ooo 
position  also,  viz.,  that  the  statute  does  not  apply  where  the  possession  ^ 
of  the  bankrupt  is  connected  with  title,  which  is  also  according  to  the  doctrine 
of  Joy  V.  Campbell,  1  Sch.  &,  Ijcf.  328,  where  Lord  Redesdalb  enters  very 
iullv  into  the  object  and  meaning  of  the  statute ;  Howard  v,  Jemrntt^  8  Burr 
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1368;  and  Copeman  v.  GaBant^  1  P.  W.  314.  [Best,  J.  In  those  cases 
the  bankropt  was  a  trustee,  and  it  may  be  conceded  that  trustees  are  not  within 
the  operation  of  the  statute.]  The  true  ground  on  which  they  are  excepted  is 
that  the  real  and  apparent  ownership  are  not  different.  Flyn  v.  Mathewn  i« 
also  in  point,  the  true  ground  of  which  decision  Mansfield,  C.  J.,  in  Muck" 
low  T.  MangleSf  1  Taunt.  319,  states  to  have  been  that  the  statute  does  not 
apply  to  cases  of  tenancy  in  common.  Thirdly,  there  must  be  a  false  credit 
acquired  by  the  bankrupt,  but  the  mere  possession  of  goods  is  not  sufficient  to 
give  such  credit.  There  are  so  many  purposes  for  which  one  man  may  be  in 
possession  of  the  goods  of  another,  that  the  world  cannot  be  justified  in  sup- 
posing that  all  the  goods  in  a  trader's  possession  are  his  own.  Fourthly,  thef 
possession  of  the  bankrupt  must  be  with  the  consent  of  the  true  owner,  and 
therefore,  the  statute  does  not  apply  where  he  cannot  take  possession  of  the 
goods.  For  this  reason  ships  transferred,  when  at  sea,  have  always  been  ex- 
cepted. Exparte  Batson,  Go.  Bank.  Laws,  335,  (346,)  7th  edit. ;  West  v. 
SSdpf  1  Yes.  sen.  239.  Now  one  tenant  in  common  cannot  bring  trover  to  get 
the  property  out  of  the  hands  of  another.  [Best,  J.  At  all  events  he  may 
notify  to  the  world  that  it  does  not  remain  in  the  hands  of  the  other  with  his 
assent  Batlbt*  J.  Here  there  was  an  express  agreement  that  the  goods 
^991  '^^^^^  remain  in  Gilpin's  hands,  *and  Enderby  renounced  all  control 
-'  over  them.3  S^cn  had  he  dissented  he  could  not  have  taken  away  the 
goods,  and  therefore  his  assent  to  their  remaining  in  Gilpin's  hands  has  not  had 
the  effect  of  giving  the  latter  a  false  credit.  At  all  events  the  four  propositions 
are  not  satisfied  by  the  facts  of  this  case,  and,  therefore,  the  goods  in  question 
are  not  within  the  operation  of  the  statute. 

Campbell  in  reply.  If  it  be  held  that  this  property  does  not  belong  to  the 
assignees  of  Gilpin,  then  his  separate  creditors  who  trusted  him  on  the  faith  of 
his  apparent  ownership  of  the  property,  will  not  have  any  fund  to  resort  to  for 
pyment ;  wliereas  the  joint  creditors  may  resort  to  this  fund,  the  partnership 
having  been  secret,  and  may  also  resort  to  Enderby,  who  is  solvent.  As  to  the 
observation,  that  this  was  not  originally  the  property  of  the  bankrupt,  the  only 
difference  which  that  makes  is,  that  here  the  onus  of  proving  the  bankrupt  to 
have  been  the  reputed  owner  is  cast  upon  the  assignees ;  whereas  in  the  other 
case,  it  would  be  for  the  person  claiming  the  property  to  show  that  the  change 
of  ownership  was  notorious.  Lingard  v.  Mesnter,  1  Bam.  ^  Ores.  308.  All 
the  four  propositions  put  on  the  other  side  may  be  admitted.  As  to  the  first, 
possession  alone  is  undoubtedly  insufficient;  but  this  was  not  a  mere  case  of 
possession,  the  goods  were  in  the  order  and  disposition  of  the  bankrupt.  As  to 
the  second  proposition  it  is  true,  that  the  real  and  apparent  owner  must  he  dif- 
ferent, but  that  was  the  case  in  this  instance ;  for  although  of  one  moiety  En- 
H001  ^^''^y  ^^  ^^  ^®  owner,  Gilpin  was  the  apparent  *owner  of  the  whole. 
-*  The  corollary  attempted  to  be  deduced  from  that,  viz.,  that  the  statute 
does  not  apply  where  the  bankrupt  has  a  real  interest  in  the  goods,  by  no  means 
follows.  It  would  quite  overturn  tlie  case  of  Kirkley  v.  Hodgson^  and  there  is 
no  reason  why  the  statute  should  not  apply  to  cases  of  tenancy  in  common. 
As  to  the  third  proposition,  false  credit  was  obtained,  and,  to  use  the  expression 
of  Lord  Redesdal£  in  Joy  v.  Campbell^  the  goods  were  unconscientiously  left 
in  the  possession  of  the  bankrupt ;  and  lastly,  Enderby 's  moiety  of  the  goods 
was  in  Gilpin's  possession,  order,  and  disposition  with  the  express  assent  of  the 
owner.  There  is  not,  then,  any  pretence  for  saying  that  those  goods  do  not 
pass  to  Gilpin's  assignees. 
The  following  certificate  was  afterwards  sent  to  the  lord  chancellor : 
This  ease  has  been  argued  before  us,  and  we  are  of  opinion  that  the  property 
and  effects  of  the  late  partnership,  and  the  debts  due  to  the  said  William  Gilpin 
on  the  said  partnership  account  at  the  time  of  the  expiration  thereof,  and  at  thti 
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time  of  the  bankruptcy  of  William  Gilpin,  were  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  the  bankruptcy,  within  the  intent  and  meaning  of 
the  21  Jac.  1,  c.  19,8.  11. 

J.  Baylet. 

G.  S.  HOLROTD 

W.  D.  Best. 

^SMITII  and  Another,  Assignees  of  the  Estate  and  Effects  of  J.  H.  r«^/v| 
SAMPSON,  a  Bankrupt,  v.  J.  WATSON  and  J.  B.  LOCKE.     ^  *"^ 

\n  agreement  between  A.,  a  merchant,  and  B.,  a  broker,  that  the  latter  should  purchase  goods 
for  the  former,  and  in  lieu  of  brokerage,  should  receive  for  his  trouble  n  certain  proportion 
of  the  profits  arising  from  the  sale,  and  should  bear  a  proportion  of  the  losses,  does  not  Test 
in  B.  any  share  in  the  property  so  purchased,  or  in  the  proceeds  of  it,  although  it  may  ren- 
der him  liable  as  a  partner  to  third  persons. 

AssuMPsrr  for  money  lent  and  advanced,  had  and  received,  and  upon  an  ao 
count  stated,  by  and  between  the  bankrupt  and  the  defendants,  before  his  bank- 
ruptcy. There  was  also  another  count,  upon  an  account  stated  between  the 
plaintiffs,  as  assignees,  and  the  defendants.  Plea,  general  issue.  The  cause 
was  tried  before  Bayley,  J.,  at  the  last  assizes  for  the  county  of  York.  The 
plaintiffs  were  the  assignees  of  the  estate  and  effects  of  J.  H.  Sampson,  a  bank- 
rupt, under  a  commission,  which  issued  on  the  1st  February,  1823,  founded  on 
an  act  of  bankruptcy  committed  on  the  28th  January  preceding.  The  bankrupt, 
in  1822  and  1823,  carried  on  business  at  Hull,  as  a  merchant  and  wharfinger^ 
under  the  firm  of  George  Holden  and  Co.,  and  the  defendants  were  bankers 
there,  with  whom  the  bankrupt  kept  cash.  On  the  part  of  the  plaintiffs  it  was 
proved,  that  the  bankrupt,  on  the  22d  January,  1823,  paid  into  tiie  hands  of  the 
defendants  a  bill  of  exchange  of  that  date,  drawn  by  him  in  the  name  of  G.  Holden 
and  Co.,  upon  one  Le  Cointe,  for  1689/.,  payable  two  months  after  date,  and  that 
the  defendants  at  that  time  gave  him  credit  in  account  for  that  sum.  This  biU 
was  not  accepted  when  presented,  but  the  amount  of  it  was  afterwards  paid  by 
the  acceptor,  and  received  by  the  defendants,  and  by  their  pass-book  it  appeared 
that  there  was  due  to  the  bankrupt,  provided  the  whole  proceeds  of  *the  r^^Qo 
bill  belonged  to  him,  a  balance  of  493/.  2s.  9d,  That  sum  the  defend-  ^ 
ants,  on  the  12th  May,  1823,  paid,  under  an  indemnity,  to  one  George  Gill, 
who  claimed  to  be  a  partner  with  the  bankrupt  in  the  proceeds  of  the  bill.  The 
defence  was,  that  Gill  was  a  partner  with  Sampson,  in  considerable  specula- 
tions in  whalebone ;  that  the  bill  was  drawn  upon  Le  Cointe,  upon  account  of  a 
parcel  of  whalebone  purchased  by  him,  and  which  was  the  joint  property  of 
Gill  and  bankrupt,  and  that  the  defendants  were  therefore  justified  in  paying  to 
Gill  the  balance  due  upon  that  bill.  In  support  of  this  case  it  was  proved  by 
several  witnesses,  that  in  August,  1822,  it  had  been  verbally  agreed,  between 
Sampson  and  Gill,  that  the  former  should  buy  whalebone,  through  Gill,  as  his 
broker,  and  that,  as  a  remuneration  for  his  trouble,  he  should  receive  one-fourth 
of  the  profits  arising  from  the  sale,  and  bear  one-eighth  proportion  of  the  losses. 
Under  this  agreement  various  parcels  of  whalebone  were  bought  and  sold,  which 
yielded  a  considerable  profit,  but  all  the  transactions  under  it  were  concluded  in 

1822.  Sampson  then  entered  into  other  speculations  in  1823,  and  continued 
to  employ  Gill  as  broker,  and  upon  these  latter  transactions  it  was  agreed  that 
Gill  should  receive  one-third  of  the  profits.  It  did  not  appear  whether  he  was  to 
bear  any  proportion  of  the  losses  on  these  latter  transactions.  All  the  witnesses 
stated  that  Sampson  employed  Gill  to  purchase  and  sell  whalebone,  as  a  broker, 
and  that  he  never  spoke  of  him  otherwise  than  as  his  agent.  It  appeared  further, 
that  when  Sampsort  brought  the  bill  of  1689/.  to  the  defendants,  in  January, 

1823,  he  stated  that  it  was  drawn  upon  Le  Cointe  for  whalebone.     The  account 
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of  the  bankers  was  kept  in  the  name  of  6.  Holden  and  Co.,  and  there  was  no 
other  account  *in  which  Sampson  had  any  interest  After  the  bill  was 
paid  in,  several  payments  were  made  on  account  of  G.  Holden  and  Co. 
to  a  considerable  amount ;  and  until  the  bill  was  paid  there  was  a  balance  against 
that  firm.  Le  Cointe  refused  to  accept  the  bill,  until  the  whalebone  was  deli- 
▼ered,  which  did  not  take  place  till  the  8th  February,  and  on  that  day  Gill  gave 
the  defendants  notice  that  the  bill  was  his.  Upon  this  evidence  it  was  contended, 
that  Gill  was  not  a  partner  in  the  property  purchased,  although  he  might  be 
liable,  as  a  partner,  to  tliird  persons,  in  respect  of  any  claims  arising  out  of  the 
speculations  before  mentioned ;  and  secondly,  assuming  that  he  was  a  part- 
ner in  the  property,  he  was  only  a  secret  partner,  and  then  his  share  of 
the  property  having  continued,  with  his  consent,  in  the  order  and  disposition 
of  Sampson,  to  the  time  of  his  act  of  bankruptcy,  passed  to  his  assignees,  under 
the  statute  21  Jac.  1,  c.  19.  The  learned  judge  reserved  both  the  points,  and 
the  plaintiffs  had  a  verdict,  the  defendants  having  liberty  to  move  to  enter  a 
nonsuit  A  rule  nisi  having  been  obtained  for  that  purpose  in  last  Michaelmas 
term. 

Brougham  (with  whom  were  Parke  and  ^Iderson)  now  showed  cause,  and 
contended,  first,  that  although  Gill  might  be  liable  as  a  partner  to  third  persons, 
he  had  no  property  in  the  whalebone  purchased.  The  purchases  having  been 
made  by  him  as  a  broker,  must  have  been  made  in  the  name  of  the  bankrupt 
He  cited  Meyer  v.  Sharpe^  5  Taunt  74,  and  Hesketh  v.  Blanchard^  4  East, 
144,  as  authorities  in  point  Secondly,  assuming  that  GiU  had  a  property  in 
*4041  ^^  whalebone  purchased,  and  in  the  proceeds  of  the  *bill,  which  was 
^  the  subject  of  the  present  action,  he  was  only  a  secret  partner ;  and  then 
the  case  of  Exparte  Gilpin  is  an  authority  to  show  that  the  balance  of  those 
proceeds  will  pass  to  Sampson's  assignees,  under  the  21  Jac.  1,  c.  10,  s.  11. 
(He  was  then  stopped  by  the  court) 

Tlndalj  contra,  in  support  of  the  rule,  made  two  points ;  first,  that  Gill  was 
the  partner  of  Sampson  in  the  whalebone  purchased ;  and  if  so,  secondly,  that 
he  had  a  right  notwithstanding  the  bankruptcy  of  the  latter,  to  his  share  of  the 
proceeds  of  the  bill  in  question,  inasmuch  as  they  had  not  been  mixed  up  with 
the  general  property  of  the  bankrupt  As  to  the  first  point  it  was  agreed  in  the 
first  instance  between  Gill  and  Sampson,  that  the  former  should  share  in  both 
profit  and  loss ;  under  such  an  agreement  they  must  according  to  all  the  authori- 
ties, be  considered  as  partners  ;  but  assuming  that  he  was  not  to  bear  any  pro- 
portion of  the  loss  upon  the  purchases  made  in  1823,  still  the  right  to  participate 
in  the  profits  specifically,  made  him  a  partner.  In  Waugh  v.  Carver y  2  H.  Bl. 
235,(a)  it  was  expressly  held  that  an  agreement  not  to  share  in  losses  did  not 
prevent  the  parties  being  partners.  It  is  true  that  an  agreement  that  a  broker 
shall  have  for  his  own  profit  whatever  he  can  obtain  upon  the  sales  above  a  cer- 
tain sum,  does  not  make  him  liable  as  a  partner  to  third  persons,  Benjamin  v. 
Portats^  2  H.  Bl.  690 ;  Dry  v.  Boswell,  1  Campb.  329 ;  but  it  has  been  laid 
down,  that  if  a  person  agree  to  pay  another  for  his  labour  in  a  concern,  a  given 
•urn  in  proportion  to  a  given  quantum  of  the  profits,  this  does  not  constitute  a 
^4051  P^i^^rship  ^  ^^  third  persons,  but  that  it  *does  constitute  a  partnership 
-'  if  he  have  a  specific  interest  in  the  profits  themselves  as  profits.  JEx 
parte  Hamper^  17  Ves.  404.  Meyer  v.  SJiarpe^  5  Taunt,  74,  has  been  cited 
to  show  that  Gill  had  no  interest  in  the  property,  but  in  that  case  the  bankrupt 
himself  proved  that  he  was  the  sole  owner  of  the  cargo.  Here  there  is  no  evi- 
dence to  show  that  Sampson  was  the  sole  owner  of  the  whalebone ;  and  if  not 
then  the  very  agreement  to  share  in  the  profits  makes  a  party  not  only  liable  as 
a  partner  to  third  persons,  but  gives  him  a  joint  interest  in  that  property  out  of 
which  hb  profit  is  to  arise,  or  in  respect  of  which  he  is  to  incur  a  legal  liability. 
Seeondly,  if  Gill  was  a  partner,  he  had  a  right  to  claim  his  share  of  the  proceeds 

(a)  See  also  Chmp  v.  Cramond,  4  B.  &  A.  663. 
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of  this  bill  notwithstanding  the  bankruptcy  of  Sampson.  Here,  the  bill  existed 
in  specie  at  the  time  of  the  act  of  bankruptcy.  It  was  not  accepted  till  the  8th 
February,  and  on  that  very  day  Gill  gave  notice  to  the  defendants  that  the  bill 
was  his.  The  proceeds  of  the  bill  never  mixed  with  Sampson's  money,  for  the 
balance  of  the  banker's  account  was  always  against  him  until  the  bill  was  paid. 
The  bankrupt  and  Gill  were  tenants  in  common  of  the  bill  of  exchange.  If  Gill 
had  been  an  open  ostensible  partner,  it  is  clear  that  he,  as  solvent  partner,  might 
dispose  of  the  partnership  proceeds.  Fox  v.  Hanbury,  Cowper,  448 ;  Smith 
V.  Stokes^  1  East,  363 ;  Smith  v.  Orieli^  1  East,  368.  This  is  not  a  case  within 
the  statute  21  Jac.  1,  c.  10,  s.  11.  That  statute  contemplates  two  different  per- 
sons, as  the  true  owner  and  the  reputed  owner.  Here  the  bankrupt  was  both. 
The  object  of  the  statute  was  to  put  a  loan  of,  or  entrusting  the  bankrupt  with 
goods  in  *the  same  situation  as  a  loan  of  money,  and  so  to  make  a  divi-  r^Ana 
dend  only  payable  in  each  case.  Factors  are  expressly  excepted,  and  ^ 
dormant  partners  ought  to  be  considered  as  virtually  excepted.  In  £x  parte 
Gilpin,  the  partnership  ceased  in  1817,  and  the  share  of  the  dormant  partner 
was  suffered  to  remain  in  the  custody  of  the  bankrupt  for  two  years.  But  liere* 
at  the  time  of  the  bankruptcy  the  partnership  still  continued,  and  the  bill  of  ex 
change  was  in  specie,  and  before  it  became  due,  notice  of  Gill's  interest  was 
given  to  the  bankers.  In  Kirkley  v.  Hodgson^  1  B.  ^  C.  588,  there  was  an 
express  stipulation,  tliat  the  bankrupt  should  continue  the  apparent  owner  of 
the  whole  ship.  There  the  property  once  belonged  to  the  bankrupt  alone,  and 
he  conveyed  away  part,  and  kept  the  possession  of  the  part  so  conveyed.  Here, 
the  whalebone  and  the  bill  of  exchange  did  not  belong  to  the  bankrupt  alone. 
In  Ex  parte  /7yn,  1  Atk.  185,  the  bankrupt  was  tenant  in  common,  and  the  in- 
terest of  his  co-tenant  in  common  was  held  not  to  pass  to  his  assignees ;  and 
that  was  the  true  ground  of  the  decision,  as  appears  by  MuckUnv  v.  Manglet^ 
1  Taunt.  318.  But  in  Coldwdl  v.  Gregory^  1  Price,  119,  the  court  of  exche* 
quer  decided,  that  a  dormant  partner  was  not  within  the  statute  21  Jac.  1,  c. 
19,  s.  11.  [Bayley,  J.  That  case  was  considered  by  this  court  in  Ex  parte 
Gilpin,  and  we  certified  that  a  secret  partner  was  within  the  statute.  Best,  J. 
I  could  not  have  signed  the  certificate  sent  in  that  case,  unless  I  had  satisfied 
myself  that  the  decision  in  Coldwell  v.  Gregory  cannot  be  supported.] 

*Bayley,  J.  After  the  discussion  which  this  case  has  undergone,  I  do  r«4Qi% 
not  feel  any  difiiculty  in  pronouncing  a  decision  upon  it.  The  defendants  ^ 
were  the  bankers  of  Sampson,  who  traded  under  the  firm  of  Holden  and  Co.,  and 
as  such,  were  prima  facie  bound  to  account  to  him  before  his  bankniptcy,  and  to 
his  assignees  after  his  bankruptcy,  for  ajl  property  which  had  come  from  him 
to  their  hands.  Instead  of  so  accounting,  they  paid  over  to  Gill  part  of  the 
proceeds  of  a  bill  which  they  had  received  from  Sampson.  It  lies  upon  them 
therefore  to  show  that  they  were  justified  in  making  that  payment ;  for  if  an 
agent  takes  upon  himself  to  make  over  the  property  of  his  principal  to  another 
person,  the  onus  lies  upon  him  to  show  that  he  had  authority  so  to  do.  It  is 
said  that  they  were  justified  in  so  doing,  because  the  money  was  the  joint  pro- 
perty of  Sampson  and  Gill,  inasmuch  as  it  was  part  of  the  proceeds  of  a  bill 
drawn  by  Sampson  for  the  price  of  whalebone,  which  was  the  joint  property 
of  him  and  Gill.  Had  it  been  purchased  in  their  joint  names,  the  property  in 
it  would  have  been  joint,  and  the  defendants  would  have  been  justified  in  making 
this  payment  to  Gill ;  but  there  is  no  evidence  to  show  that  the  whalebone  was 
purchased  in  the  name  of  Gill,  or  that  he  ever  had  any  property  in  it.  It  is 
said,  that  the  jury  ought,  upon  the  evidence,  to  have  found  that  Gill  was  a  part- 
ner in  this  property ;  I  think,  however,  that  the  inference  is  the  other  way.  All 
the  witnesses  speak  of  Gill  as  a  broker,  who  was  to  be  paid  for  his  trouble  in 
a  particular  way,  viz.,  by  a  share  of  the  profits.  Now  a  right  to  share  in  the 
profits  of  a  particular  adventure,  may  have  the  efifect  of  rendering  a  person  liable 
to  third  persons  as  a  partner,  in  respect  to  transactions  arising  out  of  the  particula*' 
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*iAfil  A^^ntorc  u^  *^6  profit!  of  which  he  is  to  participate ;  but  it  does  not 
•^  give  him  any  interest  in  the  property  itself,  which  was  the  subject-matter 
of  the  adrenture.  Gill's  right  to  claim  property  in  the  whalebone  must  arise 
Hit  of  the  terms  of  the  baigain  with  Sampson ;  and  looking  to  them,  it  appears 
fleaily,  that  it  was  not  joint  property.  It  may  be  assumed  that  it  was  purchased 
in  the  name  of  Sampson  only,  for  Gill  was  a  mere  agent,  and  was  to  have  a 
proportion  of  the  profits  in  lieu  of  brokerage.  Considering  the  question  in  this 
Tiew,  I  am  clearly  of  opinion  that  Gill  had  no  property  in  the  whalebone  or  in 
the  proceeds  of  the  bill ;  and  that  being  so,  the  question  on  the  statute  of  James 
does  not  necessarily  arise,  but  still  the  case  is  very  strong  in  that  respect ;  for, 
if  Gill  was  a  partner,  it  is  quite  clear,  upon  the  evidence,  that  he  was  a  secrot 
partner  only.  The  bill  was  not  specifically  appropriated  to  the  whalebone 
account,  or  to  any  transaction  in  which  GUI  was  concerned,  but  was  to  be 
applied  to  the  general  purposes  of  Sampson's  trade.  Gill,  the  secret  partner, 
therefore  suffered  Sampson  to  appear  to  the  world  as  the  sole  owner  of  the  bill, 
and  the  latter  had  the  order  and  disposition  of  the  proceeds,  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  statuto  of  21  Jac.  1,  c.  19,  s.  11. 
The  object  of  which  statuto  was,  that  that  which  appears  to  be  the  case  should 
be  taken  really  to  be  so  against  him  who  allows  such  appearances  to  exist. 
Upon  both  grounds  I  think  that  this  rule  musi  be  dischai^ed. 

HoLKOTO,  J.   I  am  of  opinion  that  both  the  points  which  have  been  raised  must 
be  decided  against  the  defendants.     Assuming  it  to  have  been  agreed  between 

^4001  *®^<i^PBO>^  ^^^  ^^^1  ^^^^  ^^^  lattor  should  make  purchases  of  whalebone, 
■^  and  in  lieu  of  brokerage,  should  have  one*third  of  the  profits  arising  out 
of  the  sales,  and  that  he  should  even  bear  a  certain  proportion  of  the  losses,  I 
am  of  opinion  that,  although  sudi  an  agreement  might  make  Gill  liable  as  a  part- 
ner to  third  persons,  yet  that  it  did  not  vest  in  him  any  interest  in  the  whalebone 
purchased  with  the  money  of  Sampson.  Such  an  agreement  would  not  convert 
that  which  was  obtained  by  the  separate  property  of  Sampson  into  the  joint  pro- 
perty of  Sampson  and  Gill.  It  may  be  collected  from  the  evidence  that  the  latter 
did  not  furnish  any  part  of  the  money  required  to  pay  for  the  whalebone,  and 
that  the  contracts  of  sale  were  made,  not  in  his  name,  but  in  that  of  Sampson, 
for  Gill  was  to  act  as  broker  only,  and  to  receive  a  share  of  the  profits  in  lieu  of 
his  brokerage.  The  money  paid  for  the  whalebone  being  therefore  Sampson's 
separate  property,  and  the  contracts  being  made  in  his  name  as  the  purchaser, 
the  property  in  the  things  purchased  would  vest,  by  virtue  of  the  contracts,  in 
him  alone.  It  has  been  contended  that  the  legal  effect  of  an  agreement,  to  allow 
to  a  broker  a  share  of  the  profits  of  goods  purchased  by  him,  is  to  vest  in  the 
party  entitled  to  that  proportion  of  the  profits,  the  same  proportion  of  the  pro- 
perty purchased,  and  therefore  that,  in  this  case,  Gill  became  tenant  in  common 
or  joint  tenant  as  to  that  part  of  the  property.  If  Sampson  had  in  terms  agreed 
that  Gill  should  have  that  proportion  of  the  property  iteelf,  it  would  no  doubt 
have  become  the  joint  property  of  the  two.  But  here  tlie  agreement  is  wholly 
different,  and  it  is  perfectly  consistent  with  it  that  Sampson  should  retain  the 
entire  interest  in  the  property.  It  may  have  been  a  reasonable  bargain  that 
*4101  ^^^^'  ^  ^^^  ^^  ^  ^brokerage,  which  was  a  sum  certain,  should  receive  a 
-'  share  of  the  profits,  which  were  contingent  and  uncertain.  But  it  might 
be  most  unreasonable  that  in  consideration  of  giving  up  his  brokerage  Gill 
should  have  the  same  proportion  of  the  property  itself,  which  was  purchased 
with  the  funds  of  Sampson.  Gill  would  thereby  have  a  control  over  the  pro- 
perty itself,  while  Sampson  continued  the  only  person,  prima  facie  and  osten- 
sibly, subject  to  aU  liabilities  accruing  in  respect  of  it.  It  would,  therefore,  be 
contrary  to  the  intention  of  the  parties,  to  construe  such  an  agreement  to  have 
the  effect  of  giving  to  the  party,  entitled  to  share  in  the  profits,  any  interest  in 
the  property  iteelf^  It  may,  indeed,  by  a  general  rule  of  law,  founded  upon 
reasons  of  policy,  render  him  liable,  as  a  partoer,  to  third  persons.     But  the 
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power  over  the  property  in  this  case  remains,  as  it  was  before  the  money  was 
converted  into  goods,  in  the  purchaser.  I  am  also  of  opinion,  that  if  Gill  was 
a  partner  he  was  a  secret  partner  only,  and  if  so,  then  he,  being  owner  of  part 
of  the  whalebone,  and  of  the  bill  which  was  given  in  payment  for  a  parcel  of 
such  whalebone,  suffered  Sampson  to  appear  to  the  world  as  the  owner  of  the 
whole.  The  latter  continued  in  possession  of  the  bill  down  to  the  time  of  his 
act  of  bankruptcy.  It  was,  therefore,  in  his  order  and  disposition,  with  the 
consent  of  the  true  owner,  within  the  meaning  of  the  statute  of  James.  For 
vhese  reasons  I  am  of  opinion  that  tliis  rule  ought  to  be  dischaiged. 

Best,  J.  There  are  two  questions  in  tliis  case,  the  first  is  whether  Sampaon 
and  Gill  had  a  joint  interest  in  the  whalebone,  and  assuming  that  they  had,  then 
the  second  question  is,  whether  that  part  of  the  property  *  which  Gill  r«^i| 
had  in  this  bill  of  exchange  was  not  in  the  possession,  order,  and  dispo-  ^ 
sition  of  t)ie  bankrupt  at  Uie  time  of  the  act  of  bankruptcy,  with  the  consent  of 
the  true  owner,  within  the  meaning  of  the  statute  21  Jac.  1,  c.  10,  s.  11.  Now, 
upon  the  first  question,  I  am  clearly  of  opinion  that  Gill  had  not  any  joint  in- 
terest in  this  property.  The  question  is  not  whether  he  is  liable  to  third  per- 
sons, as  a  partner,  but  whether  he  had  such  joint  interest.  There  are  many 
cases  where  a  person  may  be  liable  to  third  persons  as  a  partner,  and  yet  not 
have  any  interest  in  tlie  property.  Thus,  a  person  who  retires  from  a  house 
of  trade  and  suffers  his  name  to  continue  in  the  firm,  afler  he  has  ceased  to  be 
an  actual  partner,  is  liable  to  the  world  as  a  partner,  although  the  property 
belongs  entirely  to  other  persons.  It  has  been  urged  that  this  may  be  consi- 
dered as  a  question  between  Sampson  and  Gill,  if  no  bankruptcy  had  intervened. 
If  the  former,  in  such  a  case,  had  brought  an  action  for  the  balance  of  the  pro- 
ceeds of  the  bill,  he  might  have  recovered,  for  it  is  clear  that  Gill  had  no  share 
in  the  property.  The  person  furnishing  the  capital,  and  making  himself  re- 
sponsible for  the  debts  arising  out  of  the  adventure,  was  surely  entitled  to  the 
control  over  the  proceeds.  All  the  evidence  shows  that  Gill  was  to  act  merely 
as  broker,  and  not  to  appear  as  a  partner ;  he,  therefore,  would  not  be  liable  to 
the  engagements  entered  into  in  the  course  of  the  transaction.  It  is  quite  clear, 
therefore,  that  the  property  belonged  to  Sampson  ;  the  bill  was  his,  and  he  paid 
it  into  the  hands  of  the  defendants,  and  if  that  be  so  then  he  alone  had  a  right 
to  receive  the  proceeds  from  them.  But  ^supposing  Sampson  and  Gill  r»^]o 
to  have  been  partners,  the  latter  was  clearly  a  secret  partner ;  and  in  ^ 
Ex  parte  Gilpin  we  decided,  that  the  statute  21  Jac.  1,  c.  19,  s.  11,  applied  to 
a  secret  partner,  who  permitted  his  share  of  the  partnership  property  to  continue 
in  the  possession  of  the  bankrupt  up  to  the  time  of  his  bankruptcy.  We  could 
not  have  certified  as  we  did  in  that  case  unless  we  had  thought  that  the  case  of 
ColdweU  V.  Gregory  could  not  be  supported.  I  was  fortified  in  that  opinion 
by  that  of  the  lord  chancellor,  in  Ex  parte  Dyster,  Independently  of  that 
authority  I  think  that  the  decision  in  ColdweU  v.  Gregory  cannot  be  supported 
without  repealing  the  statute,  which  contains  no  exception  in  favour  of  secret 
partners.  I  cannot,  indeed,  readily  conceive  any  case  more  completely  within 
the  mischief  which  the  enactment  was  intended  to  remedy.  For  if  a  secret 
partnership  could  be  set  up  as  an  answer  to  assignees  claiming  property  which 
had  been  left  in  the  order  and  disposition  of  the  bankrupt,  as  apparent  owner ; 
enormous  debts,  unconnected  with  the  partnership  business,  might  be  contracted 
upon  the  credit  gained  by  the  possession  of  property,  which  a  person  wholly 
unknown  to  the  creditors  might  claim,  to  the  exclusion  of  their  just  demands. 
I  therefore  entirely  concur  in  thinking  that  there  is  no  ground  for  a  new  trial. 

Rule  dischai]ged 
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*4131  •CASH  aad  GOODWIN,  Assignees  of  PACKWOOD,  a  Bank- 

rupt,  V.  EDWARD  YOUNG. 

Wliere  A.  bought  goods  of  a  trader  who  had  previoasly  committed  an  act  of  bankruptcy,  and 
paid  ibr  them  bonfi  fide  %<rithout  knowledge  of  the  bankruptcy :  Held^  that  the  aasigneea 
onder  a  commission  issued  against  the  seller,  could  not  maintam  trover  for  the  goods,  the 
payment  being  protected  by  the  1  J.  1,  c.  15,  s.  14. 

Tbover  for  a  quantity  of  carpet.  The  first  count  was  on  the  possession  of  the 
bankrupt,  and  the  conversion  was  laid  before  the  bankruptcy ;  second  count,  on 
the  possession  of  the  assignees.  Plea,  general  issue.  At  the  trial  before  Abbott, 
C.  J.,  at  the  last  London  sittings  in  Trinity  term,  it  appeared,  that  Packwood, 
who  kept  a  shop  at  Radclifre-highway,(a)  committed  an  act  of  bankruptcy  on 
the  13th  of  December,  1822,  whereupon  a  commission  issued,  dated  the  0th 
of  January,  1823,  and  an  assignment  was  made  to  the  plaintiffs  on  the  1st  of 
February,  1823.  On  the  24th  of  December,  1822,  the  defendant's  wife  wen 
to  the  bankrupt's  shop,  and  ordered  the  goods  in  question,  which  were  sent 
home  to  the  defendant's  house,  and  they  were  paid  for  a  few  days  afterwards, 
the  shop  of  the  bankrupt  being  still  kept  open.  The  plaintiffs  demanded  the 
goods  on  the  15th  of  March,  1823.  The  lord  chief  jusdce  \e(i  it  to  the  jury  to 
say,  whether  the  goods  were  bought  and  paid  for,  bona  fide  in  the  ordinary 
course  of  trade,  directing  them,  if  that  was  their  opinion,  to  find  for  the  defend- 
ant, and  giving  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  the  value  of 
the  goods.  The  jury  having  found  for  the  defendant,  a  nile  was  obtained  in 
Michaelmas  term,  according  to  the  leave  reserved,  against  which 
*4141  *  Campbell  now  showed  cause.  It  having  been  found  by  the  jury  that 
•^  the  goods  were  bona  fide  bought  and  paid  for  in  the  ordinary  course  of 
trade,  if  it  be  held,  that  the  plaintiffs  are  entided  to  recover,  no  person  can  with 
safety  buy  and  pay  for  goods  any  where  out  of  the  city  of  London.  The  de- 
fendant, however,  is  clearly  protected  by  the  equity  of  the  1  Jac.  1,  c.  15.  By 
the  fourteenth  section  it  was  provided,  <<  that  no  debtor  of  the  bankrupt  should 
be  thereby  endangered  for  the  payment  of  his  or  her  debt,  truly  and  bona  fide 
to  any  such  bankrupt,  before  such  time  as  he  should  understand  or  know  that 
be  was  become  bankrupt."  Now  the  assignees  could  not  have  maintained  an 
action  for  goods  sold  and  delivered.  [Bayley,  J.  Because  they  would  thereby 
have  affirmed  the  sale.  Smith  v.  Hodgson,  4  T.  R.  21 1.1  The  object  of  the 
statute  was,  to  put  the  assignees  in  the  same  situation  as  if  payment  had  been 
made  to  themselves.  If  they  could  recover  in  this  action,  the  defendant  would 
have  no  remedy  to  recover  back  the  money  paid  to  the  bankrupt,  and  would, 
therefore,  be  endangered  by  such  payment  made  bona  fide.  There  is  no  real 
distinction  between  sales  before  or  after  an  act  of  bankruptcy.  At  the  time 
when  the  payment  was  made  the  defendant  was  a  debtor  of  the  bankrupt.  The 
legislature  must  have  contemplated  the  mischief  of  such  a  case  as  the  present,  and 
the  statute  has  always  been  liberally  construed.  In  WUkins  v.  Casey,  7  T.  R. 
71 1,  it  was  held  to  extend  to  an  acceptance  for  a  debt  due  to  the  bankrupt.  King 
V.  Ldth,  2  T.  R.  141,  turned  upon  the  fact  of  the  defendant  having  notice  that  the 
M151  ^^^^^P^  ^^  ^^  prison.  *  Coles  v.  Robins,  3  Campb.  183,  is  expressly 
-'  in  point  for  this  defendant,  and  must  be  overruled,  in  order  to  give  judg- 
ment for  the  plaintiffs.  In  Hurst  v.  Gwennap,  2  Starkie,  306,  the  only  case 
remaining  to  be  noticed,  the  goods  had  not  been  paid  for,  the  statute  therefore 
did  not  apply. 

Tlndaij  contra.  The  plaintiffs  are  entided  to  have  a  verdict  entered  in  their 
iavour.  It  may  be  admitted,  that  a  hardship  will  in  some  cases  be  the  conse- 
quence of  such  a  decision ;  but,  notwithstanding  that,  the  court  must  decide 
what  the  law  is,  .upon  the  proper  construction  of  the  several  acts  relating  to 
bankrupts.     No  proposition  is  more  clear,  than  that,  by  relation,  the  assign* 

(a)  Tliis  is  not  within  the  city  of  London. 
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ment  operates  from  the  first  act  of  bankruptcy  committed  after  the  petitioning 
creditor's  debt  accrued.  That  was  the  case  on  the  earlier  bankrupt  acts,  with- 
out any  exemptions  whatever.  To  remedy  the  hardship  arising  from  such  a 
BiSLtt  of  the  iaw»  that  relation  has,  to  a  certain  extent,  been  abridged  by  subse- 
quent statutes,  and  the  question  is,  whether  they  reach  the  present  case.  [Bay- 
ley,  J.  May  not  the  bankrupt,  under  such  circumstances,  be  considered  as 
the  agent  for  those  who  may  become  his  assignees.]  That  must  depend  on 
the  statute.  The  only  thing  to  be  considered  is  whether  the  legal  property  be 
or  be  not  by  relation  in  the  assignees  from  the  time  of  the  act  of  bankruptcy. 
The  argument  for  the  defendant  is  founded  entirely  on  the  1  Jac.  1,  c.  15,  s. 
14  ;  that  section  is  introduced  by  way  of  proviso,  and  the  words  of  it  are  ^  no 
debtor  of  the  bankrupt ;"  in  this  case  defendant  was  a  debtor  of  the  assignees, 
not  of  the  bankrupt.  TBavley,  J.  Was  he  not  quodam  modo  debtor  of  the 
*bankrupt,  could  not  the  latter  have  sued  him  if  no  commission  had  r^j^m 
issued  ?]  The  preceding  clause  shows  that  "  debtor  of  the  bankrupt^'  L 
means  in  respect  of  a  contract  made  when  the  bankrupt  was  able  to  contract^ 
and  the  fourteenth  section  comes  by  way  of  proviso  to  that.  The  object  of  the 
thirteenth  section  was,  to  put  into  the  hands  of  the  assignees  all  that  would  be 
assets  for  the  payment  of  the  creditors.  [Abbott,  C.  J.  Suppose  a  promis- 
sory note  had  been  given  to  the  bankrupt  for  the  price  of  the  goods,  could  the 
assignees  have  declared  upon  it  as  a  note  given  to  themselves ;  they  might  cer- 
tainly have  endorsed  it,  which  shows  that  the  property  vested  in  them.]  The 
1  Jac.  1,  c.  15,  s.  14,  was  made  to  protect  the  payment  of  money  to  the  bank- 
rupt, and  did  not  extend  to  the  delivery  of  the  bankrupt's  goods  to  him  after  his 
bankruptcy.  This  appears  from  the  56  G.  3,  c.  137,  which  was  made  ex- 
pressly to  protect  the  party  making  such  delivery  bona  fide  without  notice  of 
the  bankruptcy.  The  21  Jac.  1,  c.  19,  s.  14,  provides  that  no  purchaser  for 
good  and  valuable  consideration  shall  be  impeached  by  virtue  of  that  act,  or  any 
other  act  heretofore  made,  unless  the  commission  issue  within  five  years  afler 
the  act  of  bankruptcy.  That  section  is  by  way  of  proviso  to  the  thirteenth, 
and,  therefore,  must  be  taken  to  apply  to  the  purchasers  of  all  such  property  as 
is  mentioned  in  the  thirteenth.  Now  that  includes  ^  lands,  tenements,  heredi- 
taments, goods,  chattels,  or  other  estate.*'  If  the  payment  in  this  case  had 
been  protected  by  the  1  Jac.  1,  c.  15,  s.  14,  the  21  Jac.  1,  c.  19,  s.  14  would 
have  been  altogether  unnecessary,  as  far  as  it  relates  to  ^  goods  and  chattels.'* 
The  legislature  must  therefore  have  thought  that  it  was  not  protected.  Here, 
then,  the  commission  having  issued  within  five  years,  the  purchaser  is  not  pro- 
tected ;  that  statute  still  left  bona  *fide  purchasers  under  considerable  r»^i  ^ 
hardship,  and  a  remedy  was  provided  by  the  46  6.  3,  c.  135,  which  pro-  ^ 
tected  all  contracts  or  payments  made  two  months  before  the  issuing  of  the  com- 
mission. If  the  court  decide  for  the  defendant  in  this  case,  they  must  hold, 
that  the  assignees  cannot  disaffirm  any  contracts  made  bona  fide  with  the  bank- 
rupt, for  the  pa3nnent  of  the  money  makes  no  difference.  Copeland  v.  Stein, 
S  T.  R.  199.  FBayley,  J.  That  was  decided,  on  the  ground,  that  the  trans- 
action was  an  advance  of  money,  and  not  the  payment  of  an  antecedent  debt.] 
That  was  one  ground,  but  all  the  reasoning  of  the  judges  is  in  favour  of  the 
present  plaintiffs.  Then,  Hurst  v.  Gwermap  is  expressly  in  point,  for  if  trover 
could  be  maintained,  the  delivery  of  the  goods  must  have  been  tortious ;  so 
here,  if  the  delivery  was  originally  tortious,  the  subsequent  payment  would 
make  no  alteration. 

Abbott,  C.  J.  Tliis  is  certainly  a  case  of  much  importance,  but  considering 
the  very  small  number  of  cases  that  can  be  found  bearing  upon  the  subject,  I 
cannot  help  thinking  that  it  has  been  the  common  opinion  of  those  administer- 
ing the  bankrupt  laws,  as  well  in  the  higher  as  the  lower  branches,  that  the 
1  Jac.  1,  c.  15,  s.  14,  did  extend  to  protect  such  a  payment  as  the  present.  There 
can  be  no  doubt  as  to  the  common  acceptation  of  the  expression, "  debtor  of  tho 


417]  2  Barnewall  &  Cresswell.  187 

bankrupt,"  but  it  has  been  aigued,  that  as  this  section  comes  by  way  of  proviso, 
we  must  look  at  the  preceding  section,  which  gives  a  remedy  to  the  assignees 
to  recover  debts,  ^.,  in  these  words,  «*  that  the  commissioners  or  the  greater 
*4181  P^'^  ^^  them  shall  have  power  to  grant  or  *assign,  or  otherwise  to  order 

•^  or  dispose  of,  all  or  any  of  the  debts  due,  or  to  be  due,  to  or  for  the 
benefit  of  the  bankrupt,  by  what  person  or  persons  soever,  or  in  what  manner 
or  form  soever,  to  die  use  of  the  creditors."  Looking  at  the  two  sections  toge- 
ther, can  we  say  that  this  defendant  was  a  debtor  of  the  bankrupt  witliin  the 
meaning  of  the  act.  I  am  of  opinion  that  we  can.  For,  if  no  commission  had 
issued  upon  the  act  of  bankruptcy  given  in  evidence,  he  might  have  maintained 
an  action  for  the  price  of  the  goods.  Now,  if  A.  may  sue  B.  for  the  price  of 
the  goods  sold  to  him,  is  it  possible  for  us  to  say  that  B.  is  not  A.'s  debtor? 
If  we  are  to  decide  in  this  case  for  the  plaintiffs,  the  mischief  will  be  serious 
indeed ;  for  it  will  have  the  effect  of  making  every  person  buying  any  article 
in  a  shop  in  the  city  of  Westminster  or  elsewhere,  not  in  market  overt,  and 
paying  for  it  immediately,  liable  to  pay  a  second  time.  The  clause  in  question 
must  be  considered  as  a  remedial  enactment,  we  should  therefore,  if  possible,  so 
oonstroe  it  as  to  remedy  the  mischief  pointed  out.  I  was  certainly  much  struck 
with  the  argument,  diat  the  21  Jac.  1,  c.  10,  s.  14,  coming  by  way  of  proviso 
to  the  thirteenth  section,  extended  to  the  purchase  of  goods  and  chattels.  But 
in  the  thirteenth  section,  they  are  mentioned  in  company  with  ^*  lands,  tene- 
mentB,  and  hereditaments,"  and  the  enumeration  concludes  with  *<  other  estate." 
That  section  also  speaks  of  their  being  conveyed  on  condition  of  repayment  of 
money  advanced,  and  it  enables  the  commissioners  to  repay  the  money  and 
ha?e  back  the  estate,  ^c.  And  therefore,  although  the  words  **  goods  and  chat- 
tels" are  there  inserted,  the  section  more  properly  applies  to  **  r&al  estate,"  and 
being  followed  by  **  other  estate,"  it  is  probable  that  they  were  inaccurately 
*4101  ^^^  ^  denote  terms  for  years,  rather  than  movable  *goods.     Our  con- 

^  struction  in  this  case  does  not  render  unnecessary  that  section  as  to  real 
property.  The  46  6.  3,  c.  135,  is  expressed  in  such  general  terms,  that  no 
argument  can,  with  any  certainty,  be  founded  upon  it.  Upon  the  whole,  theh, 
it  seems  that  this  is  not  a  constrained  or  forced  interpretation  of  the  1  Jac.  1,  c. 
15, 8. 14,  and  it  agrees  with  the  case  of  Coles  v.  Robins*  I  am  therefore  of 
opinion,  that  the  verdict  was  properly  found  for  the  defendant. 

Batlet,  J.  I  think  that  tlie  payment  in  dispute  is  protected  by  the  1  Jac. 
1,  c.  15,  s.  14 ;  and  that  the  assignees  cannot  maintain  trover,  without  at  least 
tendering  back  the  money  paid.  There  is  no  doubt  that,  generally  speaking, 
the  assignees  are  entided  to  all  the  property  of  the  bankrupt  at  the  time  of  the 
act  of  bankruptcy,  and  may  disaffirm  all  acts  done  by  the  bankrupt,  unless  pre- 
Tented  by  some  positive  enactment.  But  if  that  were  the  rule  without  excep- 
tion, much  injustice  would  be  worked.  Until  the  1  Jac.  1,  c.  15,  was  passed, 
the  lapse  of  time  gave  no  protection,  and  although  the  bankrupt  went  on  to  trade 
for  any  length  of  time  aller  he  had  committed  an  act  of  bankruptcy,  no  payments 
to  him  were  protected,  unless  made  in  respect  of  sales  in  market  overt.  There 
ifl  a  well-known  maxim,  <*  vigilantibus  jura  subveniunt,"  and  therefore,  when 
an  act  of  bankruptcy  has  been  committed,  the  creditors  should  as  soon  as  pos- 
sible sue  out  a  commission ;  but  if  they  might  take  away  goods  afterwards  sold 
by  the  bankrupt  and  paid  for,  and  so  obtain  both  the  goods  and  the  money,  it 
woold  be  their  interest  to  postpone  their  proceedings.  Then  does  the  statute 
apply  to  this.  The  words  of  the  thirteenth  section  are  applicable,  as  well  to 
goods  sold  after,  as  to  those  sold  before  an  act  of  bankruptcy.  It  must  therefore 
*4201  ^  ^construed  to  extend  to  debts  due  upon  all  such  sales,  and  the  meaning 

-^  of  the  fourteenth  section  (that  being  by  way  of  proviso  to  the  whole  of 
the  thirteenth,)  must  be  equally  extensive.  Was  then  the  defendant  a  debtor 
of  the  bankrupt  ?  The  latter  might  have  sued  him,  and  under  such  circumstances 
he  bona  fide  pays  the  debt.    Even  if  he  could  prove  under  the  commission,  or 
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bring  an  action  against  the  bankrupt  for  the  money  paid,  still  he  would  be  en- 
dangered for  the  payment,  and  the  statute  says  he  shall  not  be  endangered.  In 
Hurst  V.  Gtoennap  there  was  no  payment,  and  therefore  no  question  could  arise 
upon  the  meaning  of  this  proviso ;  and  in  Copeland  v.  Stein^  the  factor  ad- 
vancing money  did  not  do  tliat  as  a  debtor  of  the  bankrupt,  but  as  a  mere  lender 
of  money.  The  facts  of  Coles  v.  Robins  are  not  to  be  distinguished  from  the 
present.  I  am  therefore  of  opinion  upon  that  authority,  and  upon  the  reason 
of  the  thing,  that  this  rule  for  entering  a  verdict  for  the  plaintiffs  must  be  dis- 
charged. 

HoLROYD,  J.  I  am  of  opinion  that  this  action  is  not  maintainable  by  the  as- 
signees of  the  bankrupt ;  the  defendant  being  protected  by  the  1  J.  1,  c.  15,  s. 
14,  notwithstanding  the  sale  of  the  goods  was  subsequent  to  a  secret  act  of 
bankruptcy.  The  thirteenth  section  of  that  act  conveyed  to  the  assignees  by 
assignment,  the  goods  sold,  if  they  chose  to  claim  them,  or  the  price,  as  for 
goods  sold  by  the  bankrupt  in  his  own  right,  not  as  for  goods  sold  by  him  as 
l^eir  agent.  If  that  section  extends  to  the  present  case,  the  proviso  also  clearly 
extends  to  it ;  for  that  protects  persons  making  payments  in  respect  of  any 
ground  of  action  included  in  the  former  section.  The  case  of  Colts  v.  Robins 
is  direcdy  in  ^point,  and,  in  my  judgment,  it  was  there  rightly  held,  that  r^^oi 
the  statute  should  be  liberally  construed.  This  is  within  the  words  and  ^ 
spirit  of  the  act,  and  also  within  the  mischief  intended  to  be  remedied.  If  such 
a  payment  as  the  present  had  not  been  protected  then  until  the  passing  of  the 
21  J.  1,  c.  19,  whatever  period  of  time  elapsed  between  an  act  of  bankruptcy 
and  the  issuing  of  a  commission,  the  assignees  might  have  claimed  all  goods  sold 
by  the  bankrupt  during  that  period,  although  paid  for ;  and  so  have  had  the  bene- 
fit both  of  the  goods  and  the  money.  And  after  that  statute,  they  would  still  have 
had  a  similar  power  whenever  a  commission  issued  within  live  years  after  the  act 
of  bankruptcy,  until  that  was  further  limited  by  the  46  G.  3,  c.  135.  But  before 
the  issuing  of  a  commission,  the  bankrupt  might  have  sued  this  defendant ;  the 
latter,  therefore,  in  paying  the  money,  only  did  that  which  the  law  would  have 
compelled  him  to  do.  Being  by  law  compellable  to  pay,  the  payment  did  not 
make  him  a  wrong-doer,  and  he  is  protected  by  the  1  J.  1,  c.  15.  There  are 
cases  in  which  it  has  been  held  that  the  property  does  not  vest  absolutely  in  th^ 
assignees  for  all  purposes,  but  that  the  bankrupt  remains  quodam  modo  the 
owner.  Ashley  v.  Kell^  2  Str.  1207.  For  these  reasons  I  agree  that  this  rule 
must  be  discharged,  (a) 

Rule  di8cliaiged.(6) 

(a)  See  Saunder$on  v.  Gregi[,  3  Stark.  N.  P.  C.  72.    SmMe,  contni. 
(6)  Beet,  J.,  was  sitting  at  nisi  prius. 


♦WILLIAM  THOMPSON,  JOHN  ARMSTRONG,  and  RICHARD  p,  .„« 
THOMPSON  V.  THOMAS  GILES,  SAMUEL  GREGSON,  and  L  «^ 
JOHN  CHARNLEY,  Assignees  of  the  Estate  and  Effects  of  ALEXAN- 
DER ANDRADE  and  THOMAS  WORSWICK,  Bankrupts. 

A  customer  was  in  the  habit  of  endorsing  and  paying  into  his  bankers'  hands  bills  not  due, 
which,  if  approved,  were  immediately  entered  (as  buls)  to  his  credit,  to  ;ho  full  amount,  and 
he  was  then  at  liberty  to  draw  for  that  amount  by  checks  on  the  bank.  The  customer  was 
charged  with  interest  upon  all  cash-paymenta  tp  him  froyd  the  time  when  made,  and  upon 
all  paymenta  by  bills  from  the  time  when  they  were  due  and  paid :  and  had  credit  tor  mter- 
est  upon  cash  paid  into  the  bank  from  the  time  of  the  payment,  and  upon  bills  paid  in  firom 
the  time  when  the  amount  of  them  was  received.  The  bankers  paid  away  such  bills  to  their 
customers  as  thev  thought  fit.  The  bankers  having  become  bankrupts,  it  was  held,  that 
the  customer  might  maintain  trover  against  their  assignees  for  bills  paid  in  by  him,  and  re- 
maining in  specie  in  their  hands,  the  cash  balance,  independently  of  the  bills,  being  in  favour 
of  the  customer  at  the  time  of  the  bankruptcy. 

This  was  an  action  of  trover,  hrought  by  the  plaintiffs  to  recover  the  value 
of  certain  bills  of  exchange  stated  and  set  forth  in  the  declaration*     At  the  trial 
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before  Abbott,  C.  J.,  at  the  Summer  assizes  for  Lancaster,  1822,  a  verdict  was 
found  for  the  plaintiffs  for  2530/.,  subject  to  the  opinion  of  the  court  upon  the 
following  case. 

The  plaintiffs  were  partners  under  the  firm  of  William  Thompson  and  Co., 
in  a  silk  manufactory  near  Lancaster,  and  for  many  years  past  had  kept  a  bank- 
ing account  with  Thomas  Worswick,  Sons  and  Co.,  being  the  firm  in  which 
Alexander  Andrade  and  Thomas  Worswick  carried  on  their  business  of  bankers 
prior  to  their  failure.  The  defendants  were  the  assignees  of  Alexander  Andrade 
and  Thomas  Worswick,  duly  chosen  under  a  commission  of  bankrupt  which 
issued  on  the  15Lh  February,  1822.  The  bills  of  exchange  which  were  the 
subject  of  the  action,  were  received  by  the  bankrupts  as  such  bankers  prior  to 
their  bankruptcy,  on  the  account  of  the  plaintifis,  and  were  entered  in  the 
*42^T  account  in  manner  *hereinafier  mentioned.  They  remained  in  the 
-*  bankers*  hands  till  their  bankruptcy,  when  they  were  taken  possession 
of  by  the  defendants  as  assignees,  and  converted  to  their  own  use.  The  account 
of  the  plaintiffs  with  the  firm  of  Thomas  Worswick,  Sons,  and  Co.  had  conti- 
nued for  many  years,  and  was  kept  in  following  form  in  the  pass-book  or  bank- 
ing-book, and  it  was  the  course  of  dealing  of  the  bank  to  keep  the  accounts  in 
this  form. 

Messrs.  fV.  TTiompsan  and  Co.  in  Recount  with  T.  Worswick^  Jones, 

and  Co. 
Dr.  Cr. 


1  1821. 

1  Joly  4.  To  bank  -    - 
5.  To  draft  -     - 

£ 
80 
100 

s.   d. 

1821. 

£ 

s. 

d. 

0 

0 

July  1. 

By  balance    - 

1300 

0 

0 

0 

0 

2. 

bills    -    - 

760 

0 

0 

At  the  end  of  every  half-year  an  account  was  sent  into  the  plaintiffs  from  the 
bankers.  In  the  account  at  Christmas,  1821,  and  also  in  the  pass-book,  a  bill 
for  680/.  16.9.,  one  of  those  in  question  in  the  action,  was  included,  being  one  of 
several  bills  paid  in  on  the  10th  December,  1821,  and  it  formed  part  of  the  cash 
balance  of  941/.  2s.  6d.,  therein  stated  to  be  due  to  the  plaintiffs.  The  mode 
of  keeping  the  account  with  the  plaintiffs  and  other  customers  of  the  bank  was 
this.  When  the  customer  paid  bills  into  the  bank,  such  as  the  bankers  approved 
of,  they  were  never  written  short,  but  entered  on  the  day  they  were  paid  in  in 
the  pass-book,  and  also  in  the  books  of  the  bank,  to  the  credit  of  the  customer, 
in  the  form  above  stated,  and  after  such  entry  the  customer  was  at  liberty  to 
draw  to  the  full  amount,  appearing  to  his  credit,  by  checks  on  the  bank.  Bills 
disapproved  of  *were  not  so  entered,  but  were  sometimes  returned. 
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sometimes  deposited  till  due.     All  bills  so  entered,  whether  made  spe- 


cially payable  to  the  customer  or  not,  were  endorsed  by  him,  or  if  for  any  pri- 
vate reasons  he  did  not  wish  his  name  to  appear  on  the  bills,  a  letter  was  given 
to  the  bank,  acknowledging  himself  to  be  equally  liable  as  if  he  had  endorsed. 
An  interest  account  was  kept,  not  in  the  pass-book  but  in  the  bank-books,  in 
which  the  customer  was  debited  with  interest,  on  each  cash  payment  to  him, 
from  the  date  of  the  payment,  and  on  each  payment  in  bills  from  the  period 
when  the  bills  were  due  and  paid ;  and  on  the  other  hand  he  had  credit  for  in- 
terest from  the  date  of  each  cash  payment  by  him,  and  from  the  period  when 
each  bill  paid  in  by  him  became  due  and  was  paid.  As  the  accounts  were  ba- 
lanced half-yearly,  if  a  bill  was  paid  in  which  did  not  become  due  before  the 
end  of  the  half-year,  the  customer  was  debited  with  the  interest  up  to  the  time 
when  the  bill  was  due.  The  balance  only  of  the  interest  was  entered  in  the 
pass-book,  and  this  was  the  usual  mode  of  keeping  an  interest  account.  If  only 
the  undue  bills  paid  in  by  the  plaintiffs  were  taken  out  of  the  account,  made  up 
to  the  31  St  December,  the  plaintiffs*  account  would  at  that  date  appear  to  be 
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overdrawn ;  but  some  of  the  payments  made  by  the  bankers  to  the  plaintiffs, 
were  made  in  bills  payable  at  future  times,  and  some  of  these  also  were  undue 
on  the  31  St  December ;  and  if  all  the  undue  bills  on  both  sides  had  been  taken 
out  of  the  account,  made  up  to  the  31st  December,  the  plaintiffs  would  have 
been  made  creditors  on  that  account.  At  the  period  of  the  bankruptcy,  the 
cash  balance  was  in  the  favour  of  the  plaintiffs,  exclusive  of  the  bills  in  ques* 
tion.  It  was  proved  to  be  the  constant  usage  and  course  of  dealing  of  this  bank, 
and  of  others  in  the  *county  of  Lancaster,  to  use  bills  so  paid  in  by  pc^oK 
paying  them  away  to  their  customers  as  they  thought  fit.  The  bank  *^ 
of  Worswick  and  Co.  were  in  the  habit  of  paying  away  such  bills  to  their  cus- 
tomers almost  every  day  and  hour,  and  to  the  amount  of  many  thousands  every 
week ;  and  the  circulation  of  the  town  of  Lancaster  and  the  county  at  large  was 
conducted  in  a  great  measure  by  bills  so  paid  in,  and  afterwards  paid  away  by 
the  bankers ;  and  if  that  had  not  been  done,  each  bank  would  have  required  an 
immense  unemployed  capital  of  bank  notes,  or  have  been  obliged  to  draw  on 
their  correspondents  in  London,  and  thereby  considerably  increased  their  ex- 
penses. This  proof  was  objected  to  by  the  plaintiffs'  counsel,  but  was  received, 
subject  to  the  opinion  of  the  court  as  to  its  admissibility.  No  direct  proof 
was  given  that  the  plaintiffs  were  acquanted  with  this  practice ;  and  the  plaintiffs 
never  received  any  thing  from  the  bankers  but  cash  notes  and  bills  drawn  by 
the  bankers  upon  their  London  agents. 

F,  Pollock,  for  the  plaintiffs.  The  bills  sought  to  be  recovered  in  this  action 
were  entered  as  bills  and  not  as  cash  to  the  credit  of  the  plaintiffs ;  they  remained 
in  specie  in  the  hands  of  the  bankers  at  the  time  when  they  became  bankrupts, 
and  may  therefore  clearly  be  claimed  by  the  plaintiffs.  A  banker  is  a  factor 
for  money.  That  was  established  by  Giles  v.  Perkins,  0  East,  12,  which  was 
ailerwards  acted  upon  in  Hughes  v.  S^oner,(a)  tried  before  Best,  J.,  at  War- 
wick. From  that  time  this  has  been  universally  considered  as  the  law,  and  the 
commercial  world  have  been  governed  by  it.  That  alone  would  be  sufficient 
to  make  the  court  pause  before  they  ^overturned  the  decision,  even  if  rmAoa 
the  propriety  of  it  were  not  apparent,  but  it  is,  in  fact,  supported  by  a  l- 
series  of  earlier  cases,  £x  parte  Dumas,  1  Atk.  232,  2  Ves.  sen.  582,  S.  C. ; 
Zinck  V.  Walker,  2  Bl.  1154.  In  Bolton  v.  PuUer,  1  B.  &  P.  539,  the  same 
rule  was  recognised  as  law,  and  that  case  proceeded  entirely  on  the  ground, 
that  the  banker  had  negotiated  the  bills.  The  reason  for  holding,  that  bills  in 
the  hands  of  a  banker  do  not  pass  to  his  assignees,  is  explained  by  Bullxr,  J., 
in  Bryson  v.  Wylie,(fi)  where  he  observes,  that  by  the  course  of  trade  bankers 
and  factors  have  the  goods  of  other  people  in  their  possession,  and  therefore  it 
does  not  hold  out  a  false  credit  to  the  world. 

Parke^  contra.  This  is  merely  a  question  of  fact,  and  not  of  law.  It  is 
perfectly  clear,  that  where  a  banker,  employed  as  an  agent  to  receive  bills  when 
due,  becomes  bankrupt,  having  the  bills  entrusted  to  him  remaining  in  specie 
in  his  hands,  they  continue  the  property  of  the  customer,  and  do  not  pass  to 
the  assignees.  But  if,  on  the  other  hand,  bills  are  remitted  to  him  on  the 
general  account,  and  are  not  distinguished  from  the  cash  items,  then  they  cannot 
be  reclaimed  by  the  customer.  Ex  parte  OurseL  Amb.  297;  Ex  parte  Serjeant, 
1  Rose,  153;  Ex  parte  Pease,  1  Rose,  240;  Ex  parte  Wakefield  Bank,  1  Rose, 
243,  were  mere  applications  of  this  rule  of  law  to  the  facts  of  those  cases.  If  the 
relation  of  principal  and  agent  subsisted  between  these  plaintiffs  and  the  bank- 
rupts, then  the  former  must  recover,  but  if  that  of  debtor  and  creditor  then  they 
have  no  right  of  action.  [Holrotd,  J.  If  the  relation  of  debtor  and  creditor  sub- 
sisted, the  'customer  might  have  sued  the  banker  for  the  amount  of  the  r«^o7 
bills,  as  soon  as  they  were  entered  to  his  credit.]  It  is  to  be  inferred  ^ 
from  the  mode  of  dealing,  that  the  customer  was  immediately  entitled  to  draw 

(a)  Not  reported. 

(&}  In  a  note  to  Lingham  t.  Biggii  1  B.  &  P.  82. 
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for  cash  to  the  amount  of  the  bills.  Then  it  is  found  that  the  hankers  in  the 
county  of  Lancaster,  and  particularly  the  bankrupts,  were  in  the  habit  of  using 
the  bills  paid  in  as  their  own ;  and  that  practice  being  well  known,  it  must  be 
presumed  that  the  plaintiffs  assented  to  it,  as  they  never  gave  any  directions  to 
the  contrary.  Unless  the  custom  was  such  as  to  authorize  the  using  of  the 
bills,  the  bankers  would  be  liable  to  the  penalties  imposed  by  52  G.  3,  c.  63, 
which  enacted  that  bankers  and  others,  applying  to  their  own  use  bills  and  other 
property  deposited  with  them,  under  certain  circumstances,  and  for  certain  pur- 
poses, shall  be  deemed  guilty  of  a  misdemeanor,  and  be  transported  for  fourteen 
years,  or  receive  such  other  punishment  allowed  by  law  in  cases  of  misde- 
meanor, as  the  court  before  whom  the  party  is  tried  shall  adjudge.  Yet  it  could 
never  be  said  that  the  acts  of  the  bankrupts  in  this  case  were  within  the  mean- 
ing of  that  statute.  [Baylbt,  J.  If  they  disposed  of  the  bills  in  the  manner 
stated,  knowing  themselves  to  be  on  the  eve  of  a  bankruptcy,  they  would  not, 
I  think,  be  free  from  danger.]  There  was  also  evidence  of  a  mode  of  dealing, 
when  the  bankers  did  not  choose  to  treat  the  bills  as  cash,  different  from  that 
adopted  with  respect  to  the  bills  in  question,  which  confirms  the  idea  that  they 
were  treated  as  cash.  Giles  v.  Perkins  is  certainly  an  authority  for  these  plain 
tiffs,  if  that  is  to  be  taken  as  deciding,  as  an  abstract  proposition  of  law,  that  a 
banker  is  always  to  be  considered  as  an  agent.  It  has  not,  however,  been  so 
constraed,  for  the  most  important  decisions  on  the  point  have  arisen  since,  and 
*4281  ^^  ^^^  chancellor  *in  them  has  taken  great  pains  to  ascertain  from  the 

-'  evidence  what  bargain  was  in  each  case  made  between  the  parties.  JSx 
parte  Serjeant^  Ex  parte  Pease,  The  court  in  this  case  are  placed  in  the  situ- 
ation of  a  jury,  and  may,  therefore,  decide  upon  the  facts  before  them,  without 
feeling  bound  by  former  decisions.  [Ba.tley,  J.  In  Giles  v.  Perkins  it  was 
found  that  the  bills  were  entered  as  cash.]  Here  one  bill  for  689/.  was  certainly 
treated  as  cash ;  it  was  in  effect  discounted,  for  in  the  half-yearly  account  the 
customer  was  charged  with  interest,  and  made  no  objection.  But  supposing  the 
bankers  to  have  been  agents  only,  still,  if  they  had  had  the  assent  of  the  customer, 
that  they  should  use  the  bills  as  they  pleased,  they  were  in  their  order  and  dis- 
position, and  passed  to  their  assignees  under  the  21  J.  1,  c.  19,  s.  11,  the  bank- 
nipts  not  being  factors  within  the  meaning  of  the  exception  in  that  statute. 

Batlbt,  J.  I  quite  agree  with  the  observation,  that  this  is  rather  a  question 
of  fact  than  of  law.  But  if  the  circumstances  are  such  as  enable  us  to  say, 
without  difficulty,  what  ought  to  be  the  verdict  of  a  jury  upon  them,  we  are  at 
liberty  to  decide  the  question,  when  thus  brought  before  us  in  a  special  case, 
although  in  a  special  verdict  all  the  facts  must  be  found.  It  has  been  argued 
for  the  defendants,  that  we  must  infer  an  agreement  to  have  been  made  between 
the  banker  and  his  customer,  that  as  soon  as  bills  reached  the  hands  of  the  for- 
mer, the  property  should  be  changed.  Undoubtedly,  if  there  were  any  such 
bargain,  the  defendants  would  be  entitled  to  our  judgment;  but  if  there  be  no 
such  bargain,  then  the  case  of  customer  and  banker  resembles  that  of  principal 
and  factor,  and  the  bills  remaining  in  specie  in  the  banker*s  hands  will,  notwith- 
*4291  ®*^"^*°&  ^^  bankruptcy,  *continue  the  property  of  the  customer.     Scott 

^  V.  Surman,  Willes,  400,  and  Bolton  v.  Puller  establish  that  as  a  gene- 
ral rule.  That  heing  so,  is  it  probable  that  such  a  bargain  as  that  suggested 
would  be  made  ?  What  benefit  would  the  customer  derive  from  having  the 
bills  considered  as  the  property  of  the  banker  ?  In  the  absence  of  any  valuable 
consideration,  it  seems  to  me  that  it  would  be  very  unreasonable  in  a  banker  to 
ask,  and  very  imprudent  in  a  customer  to  accede  to  such  terms.  I  should  not, 
therefore,  be  disposed  lightly  to  infer  such  a  contract.  But  it  is  said,  that  it 
most  be  inferred  from  the  course  of  dealing  between  the  parties,  and  from  tlie 
Qsage  of  the  bankrupts,  and  other  bankers  in  the  county  of  Lancaster.  It  ap- 
pears, however,  that  the  bills  were  not  entered  as  cash,  but  as  bills,  and  although 
the  amount  was  carried  into  the  cash  column,  it  does  not  follow  that  the  eus- 
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tomer  assented  to  their  being  considered  as  cash.  It  is  only  an  undertaking  on 
the  part  of  the  banker  to  answer  drafts  in  advance  to  the  amount  of  the  bills  so 
entered.  By  endorsing  the  bills  paid  in,  or  by  giving  a  guarantee  when  he  did 
not  choose  to  endorse,  the  customer  might  enable  the  banker  to  negotiate  the 
bills,  and  a  bona  fide  holder  might  have  a  right  to  retain  them.  But  the  banker 
could  only  be  justified  in  negotiating  them  when  that  was  rendered  a  reasonable 
course  by  the  state  of  the  customer's  account.  The  case,  indeed,  states  it  to 
have  been  the  custom  of  bankers  in  the  county  of  Lancaster  to  use  bills  paid  in 
by  their  customers,  but  it  does  not  state  that  they  so  used  them  as  their  own, 
without  reference  to  the  customer's  account.  The  cases  arising  out  of  Bolderos's 
bankniptcy,  *  which  have  been  referred  to,  JSx  parte  Fease^  Ex  parte  rmA*ir\ 
IJ'akeJield  Bank,  were  not  ordinary  cases  between  banker  and  customer,  ^ 
but  between  a  country  banker  and  a  paid  agent  in  London.  The  lord  chan- 
cellor so  considered  them,  and  was  therefore  under  the  necessity  of  examining 
the  facts  minutely,  in  order  to  ascertain  what  was  the  real  bargain.  Ex  parte 
Serjeant  comes  nearer  to  this  than  any  other  case  that  has  been  cited,  but  still 
there  is  a  plain  distinction  between  them.  There  the  bills  and  cash  were  en- 
tered in  the  running  account,  without  distinction,  here  credit  is  given  for  bills, 
the  items  on  the  face  of  them  appear  not  to  be  cash.  This  case  is,  therefore, 
much  stronger  for  the  plaintiff  than  Ex  parte  Serjeant  was  for  the  petitioner, 
yet  even  there  the  lord  chancellor  appears  to  have  thought  that  the  customer 
was  entitled  to  the  bills.  At  all  events  that  case  shows,  that  even  where  bills 
are  entered  as  cash,  the  assent  of  the  customer  to  their  being  so  considered  must 
be  proved,  and  that  the  onus  of  proving  it  lies  on  the  banker.  Upon  the  whole, 
then,  I  am  of  opinion  that  there  is  no  foundation  for  supposing  that  a  bargain 
had  been  made  enabling  the  banker  to  use  as  his  own  the  bills  deposited  with 
him.  That  is  a  bargain  of  such  a  nature  as  ought  not  to  be  presumed  without 
strong  evidence.  An  attempt  was  made  to  show  that  one  bill  for  689/.  stands 
on  a  different  footing  from  the  rest,  because  the  discount  of  it  was  taken  into 
account  in  settling  the  balance  of  interest  at  the  end  of  the  half-year  preceding 
the  bankruptcy.  But  the  explanation  given  of  the  mode  of  keeping  the  interest 
account  rebuts  any  inference  of  an  intent  to  discount  that  bill  which  might  other- 
wise have  been  drawn  from  the  entry  alluded  to.  The  plaintiffs  are,  therefore, 
entitled  to  'recover  the  amount  of  all  those  bills  that  remained  in  the  p«^A| 
hands  of  the  bankers  at  the  time  of  their  bankruptcy.  ^ 

HoLRovD,  J.  I  am  of  opinion  that  the  bills  in  question  did  not,  under  the 
circumstances  of  this  case,  become  the  property  of  the  bankers,  and  that  the 
defendants,  therefore,  have  not  any  sufficient  answer  to  this  action.  It  is  per- 
fectly clear,  as  a  general  rule,  and  indeed  is  not  disputed  on  the  present  occa- 
sion, that  if  a  customer  pay  bills  into  a  banker's  hands,  although  it  gives  him  a 
right  to  expect  that  his  drafts  will  be  honoured  to  the  amount  of  the  bills  paid 
in,  yet  the  property  in  the  bills  is  not  altered ;  they  still  remain  the  property  of 
the  customer,  although  the  banker  may  have  a  lien  to  the  extent  of  his  advances. 
The  defendants  must,  therefore,  show  such  special  circumstances  as  will  ope- 
rate to  change  the  property,  and  vest  it  in  the  assignees,  either  as  standing  in  the 
situation  of  the  bankrupts,  or  by  virtue  of  the  21  .Tac.  1,  c.  19,  s.  11.  There  is 
not,  I  think,  sufficient  stated  in  the  case  to  sustain  either  of  those  positions. 
There  can  be  no  doubt  that  the  bills  were  placed  in  the  bankers'  hands,  in  order 
that  he  might  receive  the  money  upon  them  when  due,  but  they  were  not  in  his 
order  and  disposition,  and,  therefore,  not  within  the  21  Jac.  1,  c.  19.  Can  we 
then  say  that  these  bills  have,  either  by  operation  of  lav/,  or  by  facts  raising  a 
conclusion  of  law,  become  the  property  of  the  bankrupt  ?  The  facts  stated 
would  not  justify  such  a  finding  by  a  jury.  In  Giles  v.  Perkins,  and  the  case 
cited,  which  was  tried  before  my  brother  Best,  it  was  held,  that  an  entry  of 
bills  as  cash  was  not  of  itself  sufficient  to  convert  the  property.  The  full 
amount  too  of  the  bills  appears,  in  this  instance,  to  have  been  entered  in  the 
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•4321  ^^^  column.  Now  it  is  '^hardly  to  be  supposed,  that  the  bankers  in- 
-^  tended  to  debit  themselves  presently  with  the  whole  sum  that  was  to  bo 
receitred  in  future.  In  order  to  change  the  property,  it  must  be  shown  that  the 
bankers  bought  the  bills,  or  discounted  them,  which  is  indeed  the  same  thing : 
then  the  customer  might  have  immediately  sued  the  bankers  for  the  price  which 
they  agreed  to  give  for  the  bills,  but  still  retained  in  their  hands ;  and  if  the 
customer  did  not  endorse  the  bills,  and  they  were  afterwards  dishonoured,  the 
hankers,  under  such  circumstances,  would  have  no  remedy  against  him.  Is 
there  sufficient  in  this  case  to  show  that  the  bills  were  either  bought  or  dis- 
counted by  the  bankers,  so  as  to  make  the  price  the  property  of  the  customer  ? 
They  were  entered  as  bills,  not  as  cash,  and  even  if  the  latter  mode  of  entry  had 
been  adopted,  it  would  still,  according  to  CHles  v.  Perkins,  admit  of  explanation. 
In  what  light  does  the  banker  appear  to  have  considered  them  in  his  half-yearly 
account  ?  In  the  pass-book  they  are  entered  at  the  fiiU  amount ;  that  would  not 
show  that  they  were  discounted.  In  the  interest  account  interest  upon  the  amount 
is  charged  upon  each  bill  until  it  was  actually  paid ;  but  when  a  bill  is  dis- 
counted the  interest  to  be  deducted  is  calculated  up  to  the  time  when  it  becomes 
due,  and  for  no  longer  period.  This,  then,  is  not  so  strong  a  case  as  Crilea  v. 
Perking.  An  argument  for  the  defendants  has  been  founded  on  the  circum- 
siaooe,  that  the  bankers  required  either  an  endorsement  of  the  bills,  or  a  guaran- 
tee ;  that  was  not  because  they  took  the  property  in  the  bills,  but  that  the^ 
mig^ht  be  able  to  negotiate  them  as  soon  as  the  customer's  account  rendered  such 
A  step  necessary.  This  is  said  to  be  a  question  of  fact  rather  than  law.  It  ma^^ 
he  so,  but  I  think  that  the  facts  proved  were  not  sufficient  in  law  to  change  the 
*4M1  pi^pcrly;  and  *I  doubt  much  whether  there  was  sufficient  to  enable 
-'  a  jury  to  find  that  the  customer  assented  that  the  bills  should  become  the 
property  of  the  banker.  If  that  had  been  intended  they  would  have  been  entered 
as  cash,  deducting  the  discount.  Upon  the  general  question,  therefore,  I  think 
that  there  must  be  judgment  for  the  plaintiffs,  and  I  am  unable  to  discover  any 
real  distinction  between  the  right  to  the  bill  for  689/.,  and  the  others  remaining 
in  the  hands  of  the  bankrupts  at  the  time  of  their  bankruptcy. 

Best,  J.  I  agree  entirely  with  the  opinion  expressed  by  my  learned  brothers 
in  this  case.  It  is  perfectly  clear  that,  if  a  person  places  in  his  bankers'  hands 
bills  not  due,  the  property  continues  in  the  party  paying  them  in.  If  by  any  ac- 
cident they  were  destroyed,  without  the  default  of  the  banker,  the  loss  would 
not  fall  upon  him,  but  upon  the  customer.  As  the  property  continues  in  the 
customer,  and  as  it  is  well  known  that  bankers  receive  bills  as  factors  or  agents, 
to  obtam  payment  of  them  when  due,  they  do  not,  in  case  of  bankruptcy,  pass 
to  the  assignees  by  the  21  J.  1,  c.  19,  s.  11.  Bills  may  be  paid  in  under  such 
circumstances  as  would  furnish  evidence  of  a  transfer  of  the  property ;  but  that 
has  been  properly  treated  as  a  question  of  fact.  The  only  fact  in  this  case  upon 
which  the  defendants  can  rely,  and  which  did  not  exist  in  (riles  v.  Perkins,  is 
the  custom  prevailing  amongst  the  bankers  in  the  county  of  Lancaster.  I  much 
doubt  whether  evidence  of  that  custom  could  be  received  in  this  case.  The 
property  of  one  person  is  not  to  be  affected  by  agreements  made  between  others. 
The  only  question  here  was,  how  far  the  plaintiffii  assented  to  give  the  bankers 
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an  absolute  control  over  their  bills.   There  is  not  a  single  ^expression  in 


the  case  to  show  such  assent.  The  52  G.  3,  c.  63,  furnishes  a  strong  ar- 
etiinent  against  these  defendants,  for  it  shows  that  the  legislature  thought  it  ex- 
tremely improper  for  bankers  or  others  to  negotiate  bills  (amongst  other  securi- 
^)  entrusted  to  their  care.  I  do  not  mean  to  say  that  the  bankers  in  this  case 
incurred  any  of  the  penalties  imposed  by  that  act ;  it  is  unnecessary  to  decide 
that  point  here ;  but  I  would  by  no  means  advise  persons  in  their  situation  to 
take  it  for  granted  that  they  may  with  impunity  act  in  the  same  manner. 

Postea  to  the  plaintjf*8. 
VOL.  n.  26  R 
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BULKELEY  and  Othera  v.  BUTLER  (iu  Error). 

fn  an  action  by  the  endorsee,  against  the  acceptor  of  a  bill  of  exchange,  whereof  E.  S.  was  the 
payee,  the  plaintiff  proved  that  a  person  calling  himseU'  E.  S.  came  to  C,  having  in  his  pos- 
session the  bill  in  question,  and  also  a  letter  of  introduction,  (proved  to  be  genuine,)  wtiich 
was  expressed  to  be  ffiven  to  a  person  introduced  to  the  writer  as  E.  S.,  and  also  another  bill 
of  exchange,  drawn  by  the  writer  of  that  letter.  The  bearer  of  these  documents,  after  re- 
maining ten  days  at  C,  during  which  time  he  daily  visited  the  plaintiff,  endorsed  to  him  the 
bill  in  question  and  received  value  for  it,  and  also  a  letter  of  credit.  Held  that  this  was  evi- 
dence of  the  identity  of  this  person  with  E.  S.  the  payee  of  the  bill,  &c.,  in  the  absence  of 
any  evidence  in  answer,  suflicient  to  justify  a  verdict  for  the  piaintiiT. 

Assumpsit  by  the  first  endorsee  against  the  acceptors  of  a  foreign  bill  of  ex- 
change, drawn  by  J.  Bulkeley  and  Son,  dated  Lisbon,  August  6th,  181 6»  upor 
the  defendants  in  London,  payable  to  the  order  of  Edmund  Shanahao,  and  by 
him  endorsed  to  the  plaintiffs.  Plea,  general  issue.  At  the  trial  before  Dallas, 
C.  J.,  of  the  common  pleas,  at  the  London  sittings  after  Trinity  term,  1821,  the 
defendants  contended,  that  there  was  not  any  evidence  to  show  that  the  bill  was 
endorsed  by  E.  S.,  the  payee.  The  lord  chief  justice  thought  that  there  was  evi- 
dence fit  for  the  consideration  of  the  jury,  whereupon  the  defendants  tendered  a 
bill  of  exceptions.  The  jury  found  a  verdict  for  the  plaintiff  below.  The 
*record,  when  brought  into  this  court  by  writ  of  error,  after  setting  out  the  r«405 
pleadings  and  continuances,  stated,  that  on  a  certain  day  the  cause  came  on  ^ 
to  be  tried,  and  that  one  W.  Barron  was  produced  and  examined  as  a  witness  for 
the  plaintiff,  and  stated,  that  in  the  month  of  August,  1816,  he  was  a  clerk  in 
the  house  of  the  plaintiff,  at  Cadiz.  That  on  the  1 0th  of  August,  in  the  same 
year,  a  person  calling  himself  Edmund  Shanahan,  came  to  the  plaintiff's  house 
at  Cadizt  £tnd  produced  a  letter  of  recommendation  (which  was  then  produced 
by  the  witness,  and  read  for  the  plaintiff",)  in  consequence  of  which  the  plaintiff* 
received  and  entertained  him.  The  letter  was  as  follows :  ^  Lisbon,  29th  July, 
1818.  Sir,  this  will  be  handed  to  you  by  Edmund  Shanahan,  Esq.,  who  in  his 
travels  through  Spain  on  commercial  pursuits,  will  pass  some  days  at  your  city. 
This  gentleman  has  been  introduced  to  us  by  a  very  particular  friend,  and  we 
take  the  liberty  to  recommend  him  to  you,  and  to  request  that  you  give  him 
«very  necessary  information  to  guide  his  operations,  &a:.  Signed^  McDonnell, 
Brothers,  and  Co.*'  The  witness  further  stated,  that  he  knew  McDonnell  and 
Co.,  and  that  the  letter  was  their  handwriting.  On  cross-examination,  he  said 
tliat  he  knew  the  said  E.  S.  then  (when  he  presented  the  letter)  but  not  before. 
Being  further  examined  in  chief,  the  bill  declared  upon  being  shown  to  him,  he 
aaid  that  he  first  saw  it  produced  by  the  person  calling  himself  E.  S.,  who  bad 
been  in  Cadiz  from  the  10th  to  the  19th  of  August,  that  he  had  seen  him  during 
that  period  ten  or  twelve  times,  and  dined  with  him  at  the  plaintifif's  house 
«vcry  day  between  the  said  10th  and  19th  of  August ;  that  on  the  I9th  of  August 
the  person  calling  himself  E.  S.  produced  the  bill,  and  said  that  he  had  come 
from  Ireland  with  goods  which  he  had  sold  in  *Lisbon,  and  the  produce  rm^^A 
of  them  he  had  brought  in  bills,  which  he  then  requested  the  plaintiffT  to  ^ 
forward  for  acceptance,  and  that  he  should  probably  require  some  of  the  money 
on  that  day ;  the  said  person,  calling  himself  E.  S.,  left  the  said  bill  unendorsed, 
together  witli  others,  with  the  plaintiff,  on  the  I9th  of  August,  and  returned 
again  on  the  20th,  and  then  asked  the  plaintiff  to  negotiate  the  said  bill  on  his 
own  account,  and  that  he  should  require  the  money  at  Gibraltar ;  that  the  said 
person  calling  himself  E.  S.  endorsed  the  bill  and  gave  it  to  the  plaintiff,  who 
advanced  to  him  a  sum  of  money  exceeding  the  amount  of  the  bill,  and  also  gave 
him  a  letter  of  credit  on  Gibraltar.  Being  further  cross-examined,  the  witness 
stated,  that  when  the  said  bill  was  delivered  to  the  plaintiff  by  E.  S.,  he  also 
delivered  another  bill  for  640/.,  purporting  to  be  a  bill  drawn  by  M*Domtell, 
Brothers,  and  Co.,  which  tlie  witness  knew  to  have  been  subscribed  by  one  of 
the  partners  in  that  firm,  and  that  it  had  been  refused  payment  on  the  grannd 
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of  fofgery ;  tnd  that  he  (witness^  knew  nothing  more  of  the  person  calling  him- 
•elf  E.  Sm  than  that  he  eanie  witn  the  letter  of  recommendation  above  mentioned, 
aoQ  that  he  had  never  seen  him  since  the  said  20th  day  of  Augast ;  that  at  the 
time  when  the  witness  first  saw  the  said  bill,  upon  which  the  action  was  brought, 
he  well  knew  the  name,  J.  Bulkeley  and  Son,  subscribed  to  it  to  be  in  the  hand- 
writing of  one  of  that  firm ;  and  thereupon  no  other  evidence  being  adduced  of  the 
person  calling  himself  E.  S.  being  the  payee  of  the  said  bill  in  the  declaration  men- 
tbned,  the  counsel  for  the  defendant  objected  to  the  evidence  so  given  as  aforesaid 
by  the  said  piaintifT,  in  support  of  the  said  issue  joined  between  the  said  parties, 
that  there  was  no  proof  to  go  to  the  jury  of  the  identity  of  the  said  person,  calling 
9A^'\  *himself  E.  S.  with  the  said  E.  S.,  the  payee  of  the  said  bill,  and  then 

^  and  there  prayed  the  said  chief  justice,  that  he  would  declare  to  the  jury 
that  diere  was  no  evidence  before  them  of  the  endorsement  of  the  said  bill  of 
exchange  by  the  payee  therein  mentioned.  Yet  the  said  chief  justice  did  then 
and  there  declare  and  deliver  his  opinion  to  the  jury  aforesaid,  that  although  in 
htw  there  should  be  some  proof  of  the  identity  of  the  person  making  the  en- 
dorsement, sdll  it  ought  not  to  be  so  rigidly  followed  up  as  to  clog  the  negotia** 
billty  of  bills  of  exchange,  so  that  no  person  would  take  one.  That,  therefore, 
the  (piestion  for  the  said  jury  to  consider  wto,  whether  there  was  or  was  not 
sufficient  evidence  of  identity  in  this  case  to  satisfy  them,  there  being  none  to 
the  contrary,  nor  any  evidence  of  there  being  any  other  person  of  the  name  of 
£.  S.  connected  with  the  bill ;  that  the  circumstance  of  the  person  calling  him- 
self E.  S.  having  produced  to  the  plaintiff  and  the  witness  the  genuine  letter  of 
recommendation  or  introduction,  and  the  bill  of  exchange  actually  subscribed  by 
J.  Bulkeley  and  Son,  and  by  McDonnell,  Brothers  and  Co.,  whose  firms  and 
handwriting  were  known  at  the  time  to  the  plaintiff,  were  material  to  prove 
the  identity.  And  the  said  chief  justice  did  further  deliver  his  opinion,  that  the 
said  evidence  above  set  forth  was  reasonable  evidence  to  be  left  to  the  jury,  to 
be  by  them  considered,  whether  the  said  endorsement  was  the  endorsement  of 
tlie  person  to  whom  the  said  bill  was  made  payable ;  and  thereupon,  with  that 
direction,  left  the  same  to  the  jury,  who  declared  themselves  to  be  satisfied  of 
the  identity  of  the  said  E.  S.,  concluding  in  the  usual  form.  The  case  was 
now  argued  by 
•4381       *^^de  for  the  plaintiff  in  error.     There  was  not  any  evidence  to  be 

^  left  to  the  jury  as  tending  to  identify  the  payee  of  the  bill,  Edmund 
^lanahan,  with  the  person  who  endorsed  it.  It  may  be  admitted,  that  if  any 
one  fact  given  in  evidence  tends  to  prove  that  identity,  the  judgment  must  be 
affirmed.  All  the  evidence  given  was  admissible  for  other  purposes,  but  was 
not  competent  evidence  on  this  part  of  the  case ;  the  only  witness  to  this  point 
was  Barron,  who,  at  the  time  of  the  endorsement,  was  clerk  to  the  plaintiff. 
He  merely  proves  that  a  person  calling  himself  E.  S.,  but  whom  the  witness 
did  not  know  before,  came  to  the  plaintiff's  house  at  Cadiz,  and  there  produced 
and  endorsed  the  bill.  [Bayley,  J.  He  had  documents  with  him  which  no 
one  but  E.  S.  ought  to  nave  had.")  Bills  of  exchange  may,  for  a  variety  of 
purposes,  be  innocently  in  the  hands  of  other  persons  than  the  owner.  If  pos- 
Kflsion  is  sufficient,  then  in  any  case  a  person  may  pass  a  bill  by  endorsing  on 
it  the  name  of  the  payee.  [Best,  J.  Proof  of  the  identity  of  a  party  endors- 
ing is  never  required  in  ordinary  cases.]  In  many  cases  evidence  of  the  hand- 
writing carries  with  it  evidence  of  the  identity,  for  the  party  is  known  to  have 
passed  in  public  by  the  name  which  he  endorses.  But  if,  indeed,  there  had 
been  any  evidence  that  the  person  calling  himself  E.  S.  had  been  generally 
known  by  that  name,  that  would  have  thrown  upon  the  defendant  the  onus  of 
showing  that  he  was  not  the  real  payee,  as  in  Mead  v.  Young,  4  T.  R.  28. 
That  burthen  ought  not  to  have  been  imposed,  unless  a  strong  case  had  been 
made  oat  on  the  other  side ;  for  foreign  bills  are  frequently  drawn  in  favour  of 
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persont  who  *are  not  known  either  to  the  drawer  or  acceptor.  Sup-  r^doa 
pose  the  case  of  an  indictment,  in  which  it  would  be  necessar}"  to  prove  ^ 
that  the  defendant  was  £.  S.,  would  that  be  done  by  showing  that  he  was  in 
possession  of  a  bill  payable  to  E.  S.  ?  Or  suppose  an  action  against  £.  S.,  and 
a  plea  in  abatement  and  issue  thereon,  would  the  identity  of  the  party  be  made 
out  by  showing  that  such  a  document  was  in  his  possession  ?  What  this  per- 
son told  the  plaintiff  cannot  be  evidence,  neither  can  what  the  plaintiff  did  be 
evidence,  for  this  purpose ;  he  might  receive  the  man  as  £.  S.,  but  there  is  no 
evidence  that  any  one  else  did.  It  may  prove  that  he  acted  bona  fide,  but  does 
not  carry  the  case  beyond  that :  neither  does  the  letter  of  introduction  tend  to 
prove  that  the  bearer  was  £.  S.  In  order  to  give  it  that  effect  it  should  first 
have  been  shown  that  the  bearer  had  been  at  Lisbon.  The  letter  itself  is  only 
a  statement  a  priori  that  something  would  be  done  (viz.  that  E.  S.,  was  coming 
to  Cadiz)  which  might  be  defeated,  and  still  further,  the  writer  does  not  afiect 
to  speak  from  his  own  knowledge,  but  merely  states,  tliat  some  other  person 
had  informed  him  that  a  particular  individual  was  E.  S.  It  might  be  proved 
as  part  of  the  res  gestie,  that  such  a  letter  was  produced  to  the  plaintiff,  but  that 
did  not  make  the  contents  evidence;  the  writer  should  have  been  called  to 
speak  to  them,  and  then  he  might  have  been  cross-examined.  There  is  no 
evidence  that  he  ever  acted  upon  the  introduction,  further  than  by  writing  that 
letter ;  no  evidence  that  the  bearer  of  it  had  been  at  Lisbon,  or  was  the  person 
introduced  to  McDonnell.  This  surely  was  not  the  best  evidence  that  was 
within  the  reach  of  the  party,  and  that  is  the  evidence  which,  according  to  the 
rules  of  law,  he  should  have  *been  called  upon  to  give.  Phillipps  on  r«^4A 
Evidence,  p.  206,  6th  edit.(a)  In  the  same  book,  there  is  a  rule  cited  ^ 
from  Beccaria,  c.  14,  that  where  proofs  are  dependent  on  each  other,  if  the 
ground-work  fails,  the  superstnicture  must  fall.  Now  the  whole  of  this  case 
depends  on  the  question  whether  the  person  introduced  to  M'Donnell  was  or 
was  not  E.  S.  There  is  no  evidence  that  he  was,  and,  therefore,  the  whole 
falls  to  the  ground  : — no  reason  was  given  for  not  calling  M'Donnell.  But 
supposing  this  to  have  been  evidence  fit  to  be  left  to  a  jury,  it  should  have  been 
left  to  them  simply  as  a  question,  whether  the  identity  of  E.  S.  was  or  was  not 
made  out.  Now  in  all  cases  the  same  evidence  of  the  same  fact  should  be  re- 
quired ;  but  another  rule  was  given  by  the  lord  chief  justice ;  he  declared,  that 
tdthough  there  should  be  some  proof  of  identity,  still  it  ought  not  to  be  so  rigidly 
followed  up  as  to  clog  the  negotiability  of  bills  of  exchange,  so  that  no  person 
would  take  one.  [Baylev,  J.  Your  exception  came  before  that ;  your  con- 
tention was,  that  there  was  nothing  to  be  left  to  the  jury.]  The  whole  appears 
upon  the  record  which  is  brought  here  by  writ  of  error ;  the  court,  therefore, 
must  deal  with  the  whole,  and  pronounce  that  judgment  which  will  be  right 
upon  the  whole  record. 

Chitty^  for  the  defendant  in  error,  was  stopped  by  the  court. 

Bayley,  J.  I  am  of  opinion  that  this  case  does  not  admit  of  any  reasonable 
doubt.  Three  questions  arise,  *Was  the  evidence  admissible  to  prove  the  r^AA\ 
identity  of  E.  S.  ?  Was  it  sufficient  for  that  purpose,  and  was  there  any  ^ 
thing  improper  in  the  direction  of  the  judge  so  as  to  warrant  the  court  in  direct- 
ing a  venire  de  novo?  As  to  the  first  question,  there  is  a  good  deal  of  fallacy  in 
supposing  that  the  letter  was  admitted  as  evidence  of  its  contents.  If  it  were 
necessary  to  decide  that  it  was  admissible  for  that  purpose,  I  should  hestitate 
before  I  acceded  to  such  a  proposition.  But  the  possession  of  that  letter,  together 
with  the  other  circumstances  proved  in  the  case,  was  evidence  fit  to  be  lef\  to 
the  jury  as  to  the  identity  of  E.  S.  If  a  person  has  in  his  possession  a  docu- 
ment  which  ought  to  be  in  the  hands  of  the  owner,  that  raises  a  presumption 
that  he  is  the  right  owner.     Here  then  there  was  a  bill  proved  to  be  genuine, 

(a)  See  WUliamn  v.  £.  L  Company,  3  Eest,  192. 
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payable  to  E.  S.,  a  thing  of  value,  and  likely  to  be  in  the  possession  of  the 
owner ;  possession  that,  therefore,  raised  a  presumption  of  ownership.  But  the 
person  who  endorsed  the  bill  was  in  possession  of  another  document,  the  letter 
of  introduction,  also  proved  to  be  genuine,  which  ought  not  to  have  been  in  the 
possession  of  any  person  but  E.  S.  I  certainly  do  not  much  rely  on  the  posses- 
sion of  the  bill  for  640/.,  because  it  did  not  appear  to  whom  it  was  made  payable. 
But  independently  of  that,  the  endorser  of  the  bill  in  dispute  appears  to  have 
been  in  possession  of  two  documents  which  belonged  to  E.  S.  I  quite  agree 
that  a  bill  may,  in  many  cases,  be  in  the  hands  of  another  than  the  owner,  but 
in  the  absence  of  all  evidence,  that  the  bill  had  got  out  of  the  hands  of  the  right 
owner,  poeseasion  is  evidence  of  ownership.  But  the  proof  of  identity  does  not 
*4421  *^P  here.  The  party  came  *to  Cadiz  on  the  10th  of  August,  gave  the 
-^  letter  of  recommendation  to  the  plaintiff  on  that  day,  and  remained  at 
that  place  until  the  19th  without  producing  the  bill  in  question.  No  evidence 
was  given  as  to  his  general  conduct  at  Cadiz,  neither  party  thought  proper  to 
inquire  into  that,  but  it  was  shown  that  he  dined  at  the  plaintiff^s  every  day, 
where  he  might  at  any  time  have  been  seen  by  other  persons.  Between  the 
10th  and  19th  nothing  passed  calculated  to  excite  a  suspicion  that  this  person 
was  not  E.  S.,  and  then  he  produces  the  bill  to  the  plaintifi*,  leaves  it  with  him 
until  the  following  day,  when  he  gets  cash  for  it  and  also  a  letter  of  credit. 
The  whole  evidence  of  identity  then  is,  that  a  person  calling  himself  E.  S.  comes 
to  Cadiz,  and  remains  there  for  a  considerable  period  of  time,  in  which  he  might 
probably  have  been  detected  had  he  been  committing  a  fraud  ;  he  has  in  his 
possession  a  bill  the  property  of  E.  S.,  and  a  letter  of  recommendation  given  to 
a  person  introduced  at  Lisbon  as  E.  S.  I  c^innot  bring  myself  to  doubt  that 
this  was  admissible  evidence  to  be  left  to  the  jury.  Then  was  it  sufficient  to 
warrant  the  verdict  found  ?  In  order  to  judge  of  that  we  must  look  at  what  was 
proved  on  one  side,  and  what  might  have  been,  but  was  not  proved  on  the  other. 
If  the  bill  in  question  was  not  endorsed  by  the  payee,  but  by  some  other  person 
assuming  his  name,  the  payee  would  have  been  a  competent  witness  to  show 
how  the  bill  got  out  of  his  possession.  But  it  has  been  said,  that  the  drawers 
of  the  bill  might  not  know  the  payee,  or  where  he  was  to  be  found  ;  that  may 
sometimes  be  the  case,  but  not  often,  and  is  not  to  be  presumed.  The  defend- 
ants had  ample  time  to  seek  for  evidence,  for  although  the  bill  was  due  in  No- 
^4431  ^^'^h®^*  1816,  the  action  was  not  tried  till  1820.  *l  think,  therefore, 
-^  that  the  jury  arrived  at  a  reasonable  conclusion  from  the  evidence  sub- 
mitted to  them.  Then  was  the  direction  of  the  lord  chief  justice  correct  in 
point  of  law  t  I  think  it  was,  the  law  does  not  require  such  evidence  of  identity 
as  would  clog  the  negotiability  of  bills  of  exchange  ;  the  law  requires  such  evi- 
dence as  may  reasonably  satisfy  the  minds  of  the  jury  ;  and  if  the  ai^uments 
which  we  have  heard  to-day,  as  to  the  necessity  of  the  best  evidence,  were 
pressed  at  the  trial,  it  was  most  proper  for  the  judge  to  guard  the  jury  against 
any  misconception  on  that  point.  Upon  the  whole,  therefore,  I  think  that  the 
judgment  given  below  was  correct  and  must  be  affirmed. 

HoLROTD,  J.  This  appears  to  me  to  be  a  very  plain  case,  nor  have  I  been 
able  to  raise  in  my  mind  a  doubt  upon  either  of  the  points  open  to  our  consi- 
deration upon  the  bill  of  exceptions ;  nor  upon  the  propriety  of  the  direction 
given  by  the  judge,  nor  upon  die  finding  of  the  jury,  which  indeed  do  not  ap- 
pear to  be  questions  with  which  we  are  called  upon  to  deal.  The  real  question 
was,  whether  this  evidence  was  or  was  not  admissible,  either  as  containing  the 
declarations  of  persons  who  were  not  called  as  witnesses,  or  as  having  no  ten- 
dency to  prove  the  matters  in  issue.  If  the  objection  was  known  a  priori,  it 
should  have  been  made  before  the  evidence  was  given,  but  if  it  was  not  disco- 
vered until  afterwards,  then  the  judge  should  have  been  requested  to  strike  the 
evidence  out  of  his  notes,  and  if  after  that  he  persevered  in  summing  it  up  to  the 
jury,  that  would  have  been  a  good  ground  for  tendering  a  bill  of  exceptions. 

r2 
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But  if,  as  appears  to  me  to  have  been  the  case,  the  contention  was  whether,  ad- 
mitting  *the  facts  deposed  to,  they  tended  to  prove  the  issoe,  there  should  rtiAA 
have  been  a  demurrer  to  the  evidence.  That  the  evidence  was  admis**  ^ 
sible,  is  clear,  for  reasons  which  I  shall  state  very  shortly  after  what  has  fallen 
from  my  brother  Bayley.  The  thing  to  be  proved  was,  that  the  bill  was  en- 
dorsed by  E.  S.  To  establish  that,  the  circumstance  that  the  holder  of  the  bill 
passed  by  the  name  of  E.  S.  at  Cadiz,  was  prima  facie  evidence ;  and  be  did 
not  pass  by  that  name  merely  in  the  transaction  of  discounting  this  bill,  but  for 
other  purposes  also.  If  then  diere  was  any  thing  to  show  that  the  name  of  the 
person  endorsing  was  E.  8.,  Meetd  v.  Young  applies,  and  the  defendant  shouU 
have  shown  Chat  he  was  not  the  right  £.  8.  I  do  not  say  that  the  mere  pos- 
session id  the  bill  would  have  been  suflScient,  but  in  addition  to  that  he  (nroduced 
a  letter,  which  was  proved  to  be  genuine,  which  would  in  all  probability  be 
given  to  E.  8.  The  letter  was  not  evidence  of  the  facts  stated  in  it,  but  was 
evidence  that  the  party  producing  it  passed  at  Cadiz  by  the  name  of  E.  8.  He 
remained  ten  days  at  that  place,  whidi  was  not  like  the  conduct  of  a  person 
committing  a  fraud  or  forgery.  At  the  end  of  that  time  he  puts  the  bill  in 
question,  together  with  others,  into  the  hands  of  the  plaintiff,  obtains  from  him 
more  than  the  value  of  them,  and  also  a  letter'  of  credit  to  Gibraltar.  He  was 
not  then  treated  as  E.  8.  with  reference  to  the  endorsement  of  diis  bill  alone, 
but  throughout  the  whole  of  that  transaction.  I  think  this  was  prima  facie  evi- 
dence of  his  identity  with  the  payee  of  the  bill,  and  that  it  was  suflicient  to 
justify  the  verdict  found  by  the  jury,  as  the  defendants  did  not  give  any  efi- 
dence  to  show  the  existence  of  another  E.  8.  Then,  as  to  the  directi<m  given 
by  the  lord  chief  justice,  I  *agree  in  all  that  has  been  said  by  my  brother  r«^e 
Bayley,  supposing  the  question  be  open  to  us,  but  the  bill  of  exceptions  L. 
does  not  object  to  that  direction. 

Best,  J.  The  question  appears  so  clear,  that  I  certainly  should  abstain  from 
saying  any  thing  upon  it,  were  it  not  for  the  importance  of  all  matters  touching 
the  law  of  evidence.  At  first  I  entertained  a  doubt,  whether  the  objection^vaised 
could  be  taken  advantage  of  by  bill  of  exceptions.  The  respective  offices  of  bUls 
of  exceptions  and  demurrers  to  evidence  have  not  been  very  distinctly  understood, 
as  appears  by  the  judgment  of  Eyre,  C.  J.,  in  Gibson  v.  Hunter,  2  H.  Bl.  187. 
It  appears  to  me  now,  that  this  objection  is  open  on  a  bill  of  exceptions,  but 
that  the  party  making  it  should  not  be  placed  in  a  better  situation  than  if  he  had 
demurred  to  the  evidence.  Bills  of  exceptions  were  not  known  to  the  common 
law,  but  were  introduced  by  the  13  Edw.  1,  c.  31.  Until  that  time,  if  the  judge 
decided  wrongly  upon  any  point  of  law,  the  suitor  was  without  remedy.  The 
statute  was  made  to  relieve  parties  from  that  hardship,  it  should  therefore  re- 
ceive a  liberal  exposition  ;  for  which  reason,  although  it  appears  to  have  been 
applicable  originally  to  decisions  upon  pleadings  only,  (which  at  Aat  time  were 
carried  on  ore  tenus,)  yet  I  think  it  may  fairly  be  extended  to  such  a  ease  as  the 
present  In  the  2  Inst.  p.  427,  Lord  Coke  says  it  extends  to  cases  where  any 
material  evidence  given  to  any  jury  is  by  the  court  overruled.  I  think  we 
ought  to  go  further,  and  say,  that  where  there  is  not  evidence  to  prove  the  issue 
to  be  tried,  and  the  judge  tells  the  jury  there  is,  that  is  *ground  for  ten-  r^AAa 
dering  a  bill  of  exceptions.  But  it  may  be  asked  what  then  is  the  office  ^ 
of  a  demurrer  to  evidence  ?  It  is  this.  If  the  party  tenders  a  bill  of  exceptions, 
the  evidence  must  be  led  to  tfie  jury ;  but  if  the  party  does  not  wish  that,  he 
may  withdraw  it  from  their  consideration  by  a  demurrer.  If,  however,  he  does 
not  demur,  he  must  not  be  placed  in  a  better  situation  than  if  he  did.  Now,  by 
a  demurrer  to  evidence,  all  the  facts  of  which  ^ere  is  any  evidence  are  admitted, 
and  all  conclusions  which  can  fairly  and  logically  be  deduced  from  those  facts. 
Is  there  then  any  fact  stated  upon  this  record  from  which  the  jury  might  pre- 
sume that  the  bill  in  question  was  endorsed  by  E.  8.,  the  payee,  supposing  such 
fact  to  have  been  properly  proved  ?     If  there  be  any  one  such  fact,  all  qoeetioo 
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19  at  an  eoA.  Now  I  think  that  there  is  one  fact  showing  that  the  endorser  was 
E.  S.,  putting  all  the  other  evidence  out  of  the  case,  and  admitting  that  the  letter 
o[  M'DonncU  and  Co.  was  not  evidence,  (although  I  concur  with  my  brother 
B&TLSY  in  thinking  that  it  was  properly  received.)  If  a  man  comes  to  me 
having  in  his  possession  a  letter  brought  from  York,  that  is  prima  facie  evidence 
that  he  brought  it.  Now,  the  person  calling  himself  E.  S.  at  Cadiz,  produced 
there  a  bill  brought  from  Lisbon,  and  whi^  was  the  property  of  E.  S.,  that 
raises  a  presumption  that  he  brought  it  from  Lisbon,  and  from  the  mere  posses- 
sion, it  might  be  inferred  that  he  was  the  owner  E.  S.  Had  any  proof  been 
giren  that  the  bill  had  been  lost,  or  improperly  obtained  from  the  owner,  tliat 
would  have  rebutted  the  presumption.  There  was  ample  time  to  procure  evi- 
dence of  that,  if  the  fact  were  so,  but  nothing  of  the  kind  was  proved.  It  has 
*447l  ^^^°  asked,  however,  whether  *the  possession  of  bills  by  clerks  or  bank- 
-^  era  raises  a  presumption  of  ownership ;  certainly  not,  there  the  character 
of  the  holder  rebuts  the  presumption.  There  is  nothing  here  to  rebut  it,  and 
therefore  the  proof  given  becomes  cogent  evidence.  It  was  also  urged,  that  the 
best  evidence  should  always  be  given.  The  principle  is  correct,  but  the  appli- 
cation wrong.  Of  every  fact,  you  must  have  the  best  evidence  that  the  party 
has  within  his  reach,  but  when  one  fact  is  well  proved,  another  may  be  inferred 
from  iL  From  proof  that  a  bill  came  from  London,  it  may  be  inferred  that  the 
bearer  brought  it  thence.  From  one  act  distincdy  proved,  a  custom  may  be 
presumed  in  the  absence  of  all  conflicting  testimony.  Boe  d,  Bennett  v.  Jeffety^ 
2  M.  &  S.  92.  I  agree  also,  that  where  there  are  several  facts  depending  upon 
each  other,  if  the  evidence  fails  as  to  one,  the  whole  falls  to  the  ground.  But 
here,  all  the  facts  are  independent  of  each  other,  and  I  think  the  case  may  be 
rested  upon  the  simple  fact  of  the  possession  of  the  bill  by  the  person  who  en- 
dorsed it.  That  certainly  was  evidence  to  be  left  to  the  jur}%  and  in  the  absence 
of  any  thing  to  rebut  the  inference  arising  from  that  evidence,  I  think  that  their 
finding  was  correct.  The  judgment  pronounced  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


•448]  *JOHN  FORBES  v.  Sir  ALEXANER  INGLIS  COCHRANE, 
Knight,  and  Sir  GEORGE  COCKBURN,  Knight. 

Where  eertain  pwaone,  who  had  been  slaTee  in  a  foretsn  country  where  elavery  was  tolerated 
bf  law,  escaped  thence  and  got  on  board  a  British  ship  of  war  on  the  high  seas :  Hdd,  that 
ft  British  subject,  resident  in  that  country,  who  claimed  the  slaves  as  bis  property,  could  not 
maintain  an  action  against  the  commander  of  the  ship  for  harbouring  the  slaves  after  notice. 

The  declaration  stated  that  the  plain dff  was  lawfully  possessed  of  a  certain 
cotton  plantation,  situate  in  parts  beyond  the  seas,  to  wit,  in  East  Florida,  of 
laige  value,  and  on  which  plantation  he  employed  divers  persons,  his  slaves  or 
servants.  The  first  count  chained  the  defendants  with  endcing  the  slaves  away. 
The  second  count  stated,  that  the  slaves  or  servants  having  wrongfully  and 
against  the  plaintiff's  will,  quitted  and  left  the  plantation  and  the  plaintiff's  ser- 
vice, and  gone  into  the  power,  care,  and  keeping  of  the  defendants ;  they,  know- 
ing them  to  be  the  slaves  or  servants  of  the  plaintiff,  wrongfully  received  the 
slaves  into  their  custody,  and  harboured,  detained,  and  kept  them  from  the 
plaintiff's  service.  The  last  count  was  for  wrongfully  harbouring,  detaining,  and 
keeping  the  slaves  or  servants  of  the  plaintiff  after  notice  given  to  the  defend- 
ants that  the  slaves  were  the  plaintiff's  property,  and  request  made  to  the  de- 
fendants by  the  plaintiff  to  deliver  them  up  to  him  :  plead  not  guilty.  At  the 
trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1822,  a 
verdict  was  found  for  the  plaintiff,  damages  3800/.,  subject  to  the  opinion  of  Uie 
court  on  the  following  case. 

The  plaintiff  was  a  British  merchant  in  the  Spanish  provinces  of  East  and 
West  Florida*  where  he  had  carried  on  trade  for  a  great  many  years,  and  was 
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^principally  resident  at  Pensacola  in  West  Florida.     E^t  and  West  p«^A 
Florida  were  part  of  the  dominions  of  the  king  of  Spain,  and  Spain  was  >« 
in  amity  with  Great  Britain.     The  plaintiff,  before  and  at  the  time  of  the  alleged 
grievances,  was  the  proprietor  and  in  the  possession  of  a  cotton  plantation,  called 
San  Pablo,  lying  contiguous  to  the  river  Sl  John's,  in  the  province  of  East 
Florida,  and  of  about  one  hundred  negro  slaves  whom  he  had  purchased,  and 
who  were  employed  by  him  upon  his  plantation.     The  river  St.  John's  is 
about  thirty  or  forty  miles  from  the  confines  of  Georgia,  one  of  the  United 
States  of  America,  which  is  separated  from  East  Florida  by  the  river  St.  Mary, 
and  Cumberland  island  is  at  the  moulh  of  the  river  St.  Mary  on  the  side  next 
Georgia,  and  forms  part  of  that  state.     During  the  late  war  between  Great  Bri- 
tian  and  America,  in  ihe  month  of  February,  1815,  the  defendant.  Vice-admiral 
Sir  Alexander  Inglis  Cochrane  was  commander-in-chief  of  his  majesty's  ships 
and  vessels  on  the  North  American  station.   The  other  defendant,  Rear-admirai 
Sir  George  Cockbum,  was  the  second  in  command  upon  the  said  station,  and 
his  flag-ship  was  the  Albion.   The  British  forces  had  taken  possession  of  Cum- 
berland island,  and  at  that  time  occupied  and  garrisoned  the  same.    The  Albion, 
Terror  Bomb,  and  others  of  his  majesty's  ships  of  war,  formed  a  squadron  under 
Sir  George  Cockburn's  immediate  command  off  that  island,  where  the  head-quar- 
ters of  the  expedition  were.   Sir  Alexander  Cochrane  was  not  off  Greorge  during 
the  war,  and  at  the  time  of  the  capture  of  the  island  he  was  at  a  very  consider- 
able distance  to  the  southward  of  Cumberland  island,  but  Sir  George  Cockbum 
was  in  correspondence  with  him  while  he  was  at  the  said  island.     In  the  year 
1814,  a  ^proclamation  had  been  published  by  the  said  Sir  Alexander  r«^e/| 
Cochrane  as  such  commander-in-chief,  and  Sir  George  Cockbum  had   ^ 
received  great  numbers  of  copies  thereof  whilst  the  ships  under  his  command 
were  lying  off  the  Chesapeake,  and  distributed  them  at  the  Chesapeake  and 
amongst  the  different  ships,  but  none  were  distributed  by  the  order  of  the  defend- 
ant, Sir  G.  Cockbum,  to  the  southward  of  the  Chesapeake,  the  southern  ex- 
tremity of  which  is  full  400  miles  distant  from  Cumberland  island.     The  pro- 
clamation stated  that  it  had  been  represented  to  him.  Sir  A.  Cochrane,  ^  that 
many  persons  then  resident  in  the  United  States  had  expressed  a  desire  to  with- 
draw tlierefrom,  with  a  view  of  entering  into  his  majesty's  service,  or  of  being 
received  as  free  settlers  into  some  of  his  majesty's  colonies ;  and  it  then  notified, 
that  all  those  who  might  be  disposed  to  emigrate  from  the  United  States  would, 
with  their  families,  be  received  on  board  his  majesty's  ships  or  vessels  of  war, 
or  at  the  military  posts  that  might  be  established  upon  or  near  the  coasts  of  the 
United  States,  when  they  would  have  their  choice  of  either  entering  into  his 
majesty's  sea  or  land  forces,  or  of  being  sent  as  free  settlers  to  the  British  pos- 
sessions in  North  America  or  the  West  Indies,  where  they  would  meet  with  all 
due  encouragement."     One  of  these  proclamations  was  seen  on  Amelia  Island, 
East  Florida,  which  is  less  than  a  mile  from  Cumberland  island,  and  about  thirty 
miles  from  San  Pablo  plantation.     In  the  night  of  the  23d  Febmary,  1815,  a 
number  of  the  plaintiff's  slaves  deserted  from  his  said  plantation,  and  on  the 
following  day  thirty-eight  of  them  were  found  on  board  the  Terror  Bomb,  part 
of  the  squadron  at  Cumberland  island,  and  entered  on  her  muster-books  as  re- 
fugees from  Saint  John's.     It  was  reported  that  they  *came  from  Sea-  r«^ei 
ward,  they  were  mixed  with  other  refugees,  and  they  all  spoke  English.  ^ 
On  the  26th  of  tlie  same  month  of  Febmary,  Sir  George  Cockbum  received  from 
the  plaintiff  a  memorial,  stating,  that  the  plaintiff  had  been  a  resident  in  the 
Spanish  provinces  of  East  and  West  Florida  for  nearly  thirty  years,  as  clerk 
and  partner  of  a  mercantile  house  established  under  the  particular  sanction  of 
the  Spanish  government  for  the  purpose  of  trade  with  the  sou  them  nations 
of  Indians,  and  which  they  were  allowed  to  continue  by  special  permission 
from  his  Britannic  majesty,  pending  the  two  Spanish  wars  that  occurred  dur- 
ing that  period.     The  said  mercantile  house  had  acquired  considerable  pro- 
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perty  in  these  prorinces,  and  particularly  that  the  plaintiff  possessed  in  Bast 
Florida  a  cotton  plantation  on  the  river  St.  John's,  of  which  he  was  sole 
proprietor,  and  held  the  same  with  upwards  of  one  hundred  negroes  at  the 
period  of  the  invasion  of  the  state  of  Georgia  by  his  Britannic  majesty's  forces 
under  the  command  of  him.  Sir  G.  Gockburn,  in  January  preceding ;  that  on 
the  night  of  the  23d  instant,  sixty-two  of  his  said  negroes  deserted  from  the 
plaintiff^s  plantation,  (together  with  four  others  belonging  to  Lindsay  Tod,  his 
manager,)  of  whom  he  had  found  thirty-four,  namely,  eighteen  men,  eight 
women,  and  twelve  young  children  of  both  sexes,  together  with  the  aforesaid 
foar  negroes  belonging  to  Mr.  Tod,  on  board  of  his  majesty's  ship  Terror,  Gap- 
tain  Sheridan.  But  that  the  said  slaves  refused  to  return  to  their  duty,  under 
pretence  that  they  were  then  free,  in  consequence  of  having  come  to  this  island 
in  possession  of  his  Britannic  majesty.  The  plaintiff  therefore  prayed,  **  that 
the  defendant.  Sir  6.  Gockburn,  would  order  the  said  thirty-eight  slaves  to  be 
*4521  forthwith  delivered  to  him  their  lawful  *proprietor,  together  with  the  boat 

-^  which  they  had  piratically  stolen  from  his  plantation."  To  this  memo- 
rial a  written  answer  was  sent.  A  correspondence  also  took  place  between 
the  Spanish  governor  of  East  Florida  and  Sir  G.  Gockburn  relative  to  the  deser* 
tion  of  slaves  from  the  Spanish  settlements.  This  correspondence  was  previous 
to  Mr.  Forbes's  letter  or  memorial,  and  after  the  memorial  the  plaintiff  had  an 
interview  with  the  defendant.  Sir  G.  Gockburn,  and  claimed  of  him  the  slaves 
in  question,  then  on  board  the  Terror  Bomb,  as  his  property.  Sir  G.  Gock- 
burn told  him  he  might  see  his  slaves,  and  use  any  arguments  and  persuasions 
he  chose  to  induce  them  to  return.  The  plaintiff  accordingly  endeavoured  to 
persuade  them  to  go  back  to  his  plantation,  and  no  restraint  was  put  upon  them, 
but  they  refused  to  go.  The  plaintiff  then  urged  his  claim  very  strongly  to  Sir 
6.  Cockhnm,  and  said  he  must  get  redress  if  he  did  not  succeed  in  prevailing 
upon  Sir  G.  Gockburn  to  order  them  back  again,  which  Sir  G.  Gockburn  said 
he  could  not  do,  because  they  were  free  agents  and  might  do  as  they  pleased, 
uid  that  he  could  not  force  them  back.  They  were  victualled  and  subsisted 
with  Sir  G.  Gockbum's  knowledge  whilst  on  board  the  Terror  Bomb,  and  on 
the  6th  March  were  removed  from  that  ship  by  Sir  G.  Gockbum's  orders  into 
his  ship,  the  Albion.  On  the  9th  March,  1815,  Sir  Alexander  Inglis  Cochrane 
addressed  to  Sir  G.  Gockburn  the  following  letter..  **  Sir,  Having  received  and 
considered  your  letter.  No.  25,  of  the  28th  February,  1815,  and  the  corres- 
pondence it  incloses  respecting  some  individuals  of  colour,  who  have  arrived  at 
Cumberland  island,  and  there  placed  themselves  under  the  protection  of  his 
um  ™^j^^«  ^^^  ^^o  hsLve  been  since  represented  as  having  ^escaped  from 

-'  his  catholic  majesty's  possessions  in  East  Florida,  where  it  is  said  they 
were  slaves,  and  in  consequence  have  been  formally  demanded  by  the  governor 
and  other  claimants  of  East  Florida.  I  have  the  honour  to  inform  you,  that 
under  the  circumstances  attending  these  people,  I  do  not  consider  myself  au- 
thorized (without  reference  to  his  majesty's  government)  to  decide  upon  the 
claims  set  forth  by  the  governor  and  other  persons  in  East  Florida,  and,  as 
widiout  such  reference,  it  will  be  impossible  for  me  to  attend  to  any  solicitation 
of  their  being  given  up,  you  will  be  pleased  to  cause  the  refugees  in  question 
to  be  pat  on  board  one  of  his  majesty's  ships  going  to  Bermuda,  to  be  reported 
to  me  on  their  arrival  there,  and  I  will  take  care  to  have  them  so  guarded  as  to 
prevent  their  desertion,  and  to  be  forthcoming,  should  it  be  decided  that  they 
are  to  be  returned  to  East  Florida."  In  the  same  month  of  March  Sir  G. 
Cockburn  sailed  in  the  Albion  with  the  said  slaves  on  board  for  Bermuda,  at 
which  time  he  had  received  intelligence  of  peace  between  this  country  and 
America^  and  sneh  slaves  as  belonged  to  American  subjects,  and  were  in  the 
possession  of  the  defendants,  were  not  taken  away  in  consequence  of  the  word- 
ing of  the  treaty  of  peace.  Bermuda  is  a  British  colony,  five  hundred  miles 
from  East  Florida,  or  any  other  land  where  slavery  is  acknowledged.  TIm 
VOL.  IX.  26 
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■laves  in  question  were,  on  the  29(ti  March,  1815«  transferred  by  Sir  G.  Ooek- 
oum's  orders,  from  his  majesty's  ship  Albion  into  his  majesty's  ship  the  Raby« 
at  Bermuda,  and  ator  being  on  board  that  ship  about  twelve  months,  were 
sanded  in  that  island,  and  many  of  them  employed  in  the  king's  dock-yard  there. 
The  slaves  which  were  taken  on  board  the  Albion,  and  belonging  to  the  plaintift 
were  worth  to  him  8800/. 

*Comyn^  for  the  plaintiff.  The  plaintiff  had  a  property  in  his  slaves,  r^^- ^ 
and  having  been  deprived  of  that  property  by  the  act  of  the  defendant,  ^ 
is  entitled  to  maintain  this  action.  Although,  by  the  47  G.  3,  c.  30,  the  traffic 
in  slaves  has  been  declared  unlawful  in  a  British  subject,  the  courts  of  this 
country  still  have  respect  to  the  trade  itself  when  carried  on  by  the  subjects  of 
a  state  which  continues  to  tolerate  it.  Ihrlunn,  Dodson,  81 ;  Ihnna  Mori" 
annat  ib.  91.  The  trade  is  now  considered  prima  facie  illegal,  and  the  burthen 
o(  proof  that  it  is  not  so,  is  thrown  upon  those  who  carry  it  on.  ^medie^  ib. 
84.  If  this  be  the  law  with  respect  to  a  trade  which  one  branch  of  the  legislature 
of  this  country  (as  appears  by  the  preamble  of  the  stat.  51  G.  3,  c.  23)  has  pro- 
nounced to  be  contrary  to  the  principles  of  justice  and  humanity,  a  fortiori  it 
must  prevail  with  respect  to  the  rights  of  property  in  slaves  in  the  subjeols  of  a 
foreign  country,  especially  when  it  is  considered  that  slavery  is  recognised  by 
the  legislature  in  our  own  West  India  islands.  It  is  true,  that  in  this  country 
slavery  does  not  exist ;  but  an  action  is  maintainable  for  the  price  of  slaves  in 
the  courts  of  this  country.  In  Butts  v.  Penny,  2  Lev.  201,  trover  was  brought 
for  ten  negroes.  Upon  special  verdict  it  appeared  by  an  examination  of  the 
record,  that  the  action  was  brought  to  recover  the  value  of  negroes  of  which  the 
plaintiff  had  been  possessed  in  India.  It  is  stated  in  the  report  that  the  court 
held,  that  negroes  being  usually  bought  and  sold  among  merchants  in  India,  and 
bting  infidels,  there  might  be  a  property  in  them  sufficient  to  maintain  the  action. 
It  appears  that  no  judgment  was  ever  pronounced.  The  opinion  of  the  court, 
however,  is  an  authority  to  show,  that  the  right  *of  property  in  slaves,  r^^ee 
in  a  country  where  slaver}^  is  allowed,  will  be  recognised  by  the  laws  ^ 
of  this  country.  In  Smith  v.  Gottldy  2  Ld.  Raym.  1274,  the  action  was  brought 
for  a  negro  wrongfully  detained  in  a  country  where  slavery  was  lawful.  This 
distinction,  also,  was  acted  upon  by  the  court  in  Smith  v.  Brown  and  Cooper, 
2  Salk.  666,  and  it  is  recognised  in  SommersetVs  case.  State  Trials,  vol.  20. 
These  authorities  fully  establish  that  this  plaintiff  had  a  property  in  these  slaves 
while  in  Florida.  They  made  their  escape  and  got  on  board  a  British  ship,  of 
which  one  of  the  defendants,  Sir  G.  Gockburn,  was  the  commander.  He  had 
notice  that  they  were  the  property  of  the  plaintiff,  and  Blake  v.  Lanyon,  6  T. 
221,  is  an  authority  to  show  that  an  action  will  lie  for  harbouring  an  apprentice, 
after  notice  that  he  is  the  apprentice  of  the  plaintiff,  and,  by  parity  of  reasoning, 
tiie  present  action  is  maintainable.  The  other  defendant.  Sir  A.  Cochrane, 
having  concurred  in  the  harbouring  of  these  men,  is  also  liable  to  be  sued. 

Jerpie,  contr^.  It  may  be  conceded,  that,  by  the  laws  of  a  particular  conn* 
try,  one  man  may  have  a  property  in  others  as  his  slaves,  and  that  an  action 
may  be  maintained  by  him  in  the  courts  of  this  country  for  an  injury  done  to 
that  property  while  such  his  property  in  the  slaves  continued.  Here,  all  rights 
of  the  plaintiff  over  those  persons  (who  in  Florida  had  been  his  slaves)  ceased 
the  moment  when  they  got  on  board  the  British  ship  of  war.  In  SomniersetVe 
case  it  was  decided,  that  a  person  who  had  been  a  slave  in  one  of  our  own  set- 
dements,  and  came  to  this  country,  and  was  here  detained  by  a  captain  of  a 
ship  for  the  purpose  of  taking  him  *back  to  such  settlement,  was  entitled  r« ^  k^ 
to  be  set  at  liberty,  inasmuch  as  the  law  of  England  did  not  recognise  ^ 
the  state  of  slavery.  Lord  Mansfield  says,  "  The  state  of  slavery  is  of  such 
a  nature  that  it  is  incapable  of  being  introduced  on  any  reasons,  moral  or  poli- 
tical, but  only  by  positive  law."  It  is  incumbent  on  the  plaintiff  in  this  case, 
therefore,  to  show,  tiiat  at  the  time  when  he  demanded  these  slaves  to  be  gi*en 
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Qp  to  idnkf  they  were  Bia  slaves  by  the  positive  law  of  the  place  where  they 
then  were.  Now  it  is  clear,  that  the  law  of  England  prevailed  on  board  the 
British  ship.  Modrazzo  v.  WUlm^  3  B.  &  A.  353,  is  an  authority  upon  that 
poiDt,  for  in  that  case  the  Spanish  law  was  recognised  by  onr  courts  as  prevail- 
ing on  board  the  Spanish  ship,  and  the  slaves  were,  therefore,  considered  as 
property.  By  parity  of  reason,  these  persons  who  had  been  slaves  ceased  to 
be  slaves  the  moment  that  they  came  on  board  the  British  ship,  because,  by  the 
law  of  England,  slavery  is  not  allowed  to  exist.  Smith  v.  Broum  and  Cooper, 
2  Salk.  66d,  too,  is  an  authority  to  show,  that,  in  order  to  maintain  an  action 
for  the  price  of  a  slave,  it  must  be  shown,  on  tlie  face  of  the  pleadings,  that  the 
parties  were  slaves  by  the  law  of  the  particular  plac«  where  the  sale  took  place. 
The  right  to  property  in  slaves,  therefore,  is  conferred  by  the  municipal  law  of 
the  place  only,  and  can  be  enforced  only  for  an  injury  to  such  property  while 
the  slave  is  within  that  place.  If  a  British  subject,  resident  in  such  a  country, 
committed  a  violation  of  such  a  right,  he  might  possibly  be  answerable  for  it  in 
the  courts  of  this  country.  The  right,  however,  being  created  only  by  the 
municipal  law,  must  be  coextensive  with  it.  If  a  master,  therefore,  brings  his 
^Am>f\  *^^ve  to  a  place  where  slavery  is  unlawful,  an  action  is  not  maintain- 
-^  able  against  another  person  for  detaining  or  harbouring  the  slave,  because 
there  b  no  obligation  on  the  latter  to  return  to  the  service  from  which  he  has 
esoaped. 

BAVLgY,  J.  It  is  a  matter  of  great  satisfaction  to  me  that  this  case,  which  is 
one  of  considerable  importance,  and  of  some  novelty,  may,  at  the  option  of  either 
party,  be  turned  into  a  special  verdict.  At  present  the  impression  upon  my 
mind  is,  that  the  action  is  not  maintainable.  The  cases  decided  in  the  admi- 
ralty courts  are  not  applicable  to  the  present.  There  certain  persons  had  taken 
upon  themselves  to  be  active,  and  to  seize  ships  having  slaves  on  board,  on  .the 
ground  that  they  had  a  right  so  to  do,  either  by  the  law  of  nations  or  the  law  of 
this  country.  The  court  of  admiralty  refused  to  assist  the  captors  in  condemn- 
ing that  property,  to  which  the  claimants*  by  the  law  of  the  particular  country 
to  which  they  belonged,  had  a  right.  In  such  cases  the  court  of  admiralty  is 
called  upon  to  act  between  the  two  countries  upon  a  common  principle  applica- 
ble to  both.  That  court,  therefore,  cannot  lend  its  assistance  in  the  condemna- 
tion of  a  vessel,  on  the  ground  that  it  is  engaged  in  a  traffic  which,  according  to 
the  municipal  laws  of  the  country  to  which  the  claimant  belongs,  is  no  wrong. 
The  captain  of  the  Fortuna  had  done  no  act  that  subjected  him  to  condemna- 
tion by  the  laws  of  his  own  country,  and  this  country  had  no  right  to  say  that 
he  had  been  doing  wrong*  or  that  his  property  was  subject  to  condemnation. 
In  substance,  therefore,  the  decision  of  that  court  operates  only  in  the  nature  of 
an  anoveas  manus  and  no  more.  In  Modrazzo  v.  Willes,  the  defendant  had 
456*1  ^^^^  upon  *himself  to  be  active,  and  to  seize  the  ship  and  slaves,  and 
^  the  court  held  that  he  had  no  right  to  make  the  seizure.  Having  thus 
disposed  of  the  authorities  referred  to  in  argument,  I  now  come  to  consider 
the  question  for  our  decision.  My  opinion  in  this  case  does  not  at  all  pro- 
r<*ed  upon  the  ground  that  slavery  is  not  to  be  tolerated  in  the  place  where 
these  slaves  came  on  board ;  nor  that  an  action,  under  circumstances,  may  not 
be  maintained  for  enticing  away  or  harbouring  a  slave :  nor  on  the  ground  that 
tlie  instant  he  leaves  his  master's  plantation  and  gets  upon  other  land,  where 
slavery  is  not  tolerated,  that,  ex  necessitate,  he  becomes,  to  all  intents  and  pur- 
poses, a  free  man.  I  give  no  opinion  upon  any  one  of  these  points ;  but  I  say 
that  there  is  a  great  distinction  between  making  the  law  of  England  active,  and 
leafing  the  law  of  England  passive.  In  the  cases  cited  from  the  admiralty  courts, 
the  law  of  England  was  passive.  Here  we  are  called  upon  to  put  that  law  into 
^vity  upon  Uie  ground  that  the  defendants  had  done  a  wrong.  I  am  of  opi- 
lioD,  however,  that  we  are  not  warranted  in  coming  to  that  conclusion,  with 
reference  to  the  character  which  the  defendants  at  that  time  were  filling.     The 
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g^'uud  of  complaint  alleged  in  the  first  count  of  the  declaration  is,  that  the  d«s- 
fpQQant  enticed  the  slaves :  there  is  no  evidence  to  support  that  count.  The 
second  count  charges,  that  the  defendants  harboured  the  slaves,  knowing  them 
to  oe  the  slaves  of  the  plaintiff:  and  the  third  count,  that  they  harboured  them 
after  notice.  Blake  v.  Lanyon,  6  T.  R.  221,  is  an  authority  to  show  that  t.ie 
latter  is  a  good  ground  of  action.  It  is  unnecessary,  therefore,  to  consider 
whether  there  was  •evidence  to  show  that  the  defendants  knew  the  slaves  r^^f-Q 
to  belong  to  the  plaintiff.  But  a  very  material  allegation  in  all  the  counts  ^ 
is,  that  the  defendants  wrongfully  did  the  act  with  which  they  are  charged  ;  the 
question  is,  whether  that  allegation  was  made  out  against  either  of  the  defend- 
ants ?  In  Blake  v.  Lanyon  the  defendant  must  have  had  full  opportunity  of 
making  inquiry,  and  satisfying  himself  whether  that  which  was  asserted  on  the 
part  of  the  plaintiff  was  true  or  not.  There  could  be  no  difficulty  in  ascertain- 
ing, with  respect  to  a  person  in  this  kingdom,  whether  he  was  the  servant  of  A. 
B.  or  not ;  but  a  captain  of  an  English  man-of-war,  engaged  in  foreign  service, 
has  not  the  same  means  of  satisfying  himself  upon  such  a  fact.  It  might  have 
been  wholly  inconsistent  with  the  duties  which  he  had  to  perform,  in  his  cha- 
racter of  a  servant  of  the  public,  either  to  leave  his  ship,  in  order  to  make  such 
inquiry  himself,  or  to  dispatch  persons  in  that  public  service  to  inquire  whether 
these  slaves  belonged  to  the  plaintiff  or  not.  Supposing,  during  the  absence  of 
any  of  the  persons  detached  on  such  duty,  an  occurrence  had  happened  which 
required  the  exertions  of  the  whole  crew,  it  would  have  been  no  excuse  to  the 
government  of  this  country  for  him  to  say,  that  he  had  detached  some  of  his 
crew  to  ascertain  whether  certain  persons  who  had  come  to  his  ship,  and  had 
been  claimed  as  slaves  by  several  persons  residing  in  different  places,  in  fact 
belonged  to  them.  It  might  happen  that  every  one  of  the  slaves  came  from 
different  places,  and  belonged  to  different  owners,  and  it  would  have  been 
necessary  to  make  inquiries  at  each  place.  In  this  case  the  ship  was  within 
one  mile  of  the  shore,  but  it  might  have  been  fifVy  miles  off.  I  am  of  opinion 
*that  the  defendants  were  bound  to  act  bona  fide.  If  it  could  be  made  r^ACbrk 
out  that  they  acted  mala  fide,  they  would  be  liable  to  an  action,  but  in  ^ 
order  to  support  an  action  against  a  person  who  fills  a  public  office  like  that 
which  the  defendants  in  this  case  filled,  it  is  essential  to  show  that  thev  acted 
mala  fide.  In  this  case  the  plaintiff  claims  the  slaves  as  his  own,  and  desires 
that  they  should  be  dismissed  from  the  defendants'  ship  and  put  into  his  pos- 
session. Sir  G.  Cock  bum  said  that  they  might  go  if  the  plaintiff  could  per- 
suade them  to  go ;  but  they  refused  to  go.  It  is  said  that  Sir  6.  Cockburn 
ought  have  sent  them  away  from  his  ship,  but  to  what  place  was  he  to  send 
them  ?  they  would  refuse  to  go  to  East  Florida,  and  if  he  was  bound  to  give 
them  a  boat,  they  would  have  the  option  of  going  where  they  thought  fit,  and 
probably  would  have  gone  to  Cumberland  Island ;  but  the  plaintiff  desired  to 
have  them  put  in  his  possession,  not  to  have  them  set  at  large.  Sir  G.  Cock- 
bum  was  called  upon  to  consider  a  nice  question  of  law,  upon  which  legal  men 
might  entertain  a  difference  of  opinion,  viz.,  whether  a  man  who  is  a  slave,  in  a 
country  where  slavery  is  tolerated,  continues  a  slave  when  he  goes  out  of  the 
limits  of  that  state,  and  whether  neutrals  are  warranted  in  treating  him  as  such. 
It  appears  to  me,  tliat  Sir  G.  Cockburn  acted  bona  fide.  If  he  had  said  <*  these 
men  shall  not  remain  longer  in  my  ship,  but  I  will  not  put  them  into  your  pos- 
session ;  they  shall  go  where  they  .will  ;*'  it  is  clear  that  they  would  not  have 
gone  back  into  the  plaintiff's  service.  Instead  of  that,  however,  Sir  G.  Cock- 
bum  writes  to  Sir  A.  Cochrane  for  instructions,  and  the  latter  considers  it  a 
question  fit  to  be  decided  upon  by  the  government,  and  directs  that  the  slaves 
should  be  conveyed  to  a  place  *of  security,  where  they  might  be  forth-  r»40| 
coming  for  the  benefit  of  the  plaintiff,  if  the  government  should  decide  '- 
that  they  should  be  restored  to  him.  It  appears  to  me,  therefore,  that  the  cha- 
racter of  mala  fides  does  not  attach  upon  either  of  the  defendants  in  this  case. 
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and  that  being  so,  I  am  of  opinion  that  they  did  not»  in  the  language  of  this 
deduration,  wrongfully  harbour,  detain,  and  keep  the  slaves.  Their  charac- 
ter, as  public  officers,  placed  them  in  a  different  situation  from  that  in  which 
other  individuals  would  stand ;  and,  upon  that  ground,  I  am  of  opinion,  that  the 
plaintiff  is  not  entitled  to  maintain  this  action. 

HoLROTD,  J.     I  am  also  of  opinion,  that  the  plaintiff  is  not  entitled  to  main- 
tain the  present  action.     The  declaration  alleges,  that  the  plaintiff  was  the  pro- 
prietor, and  in  the  possession  of  a  cotton  plantation  lying  contiguous  to  the  river 
St.  John,  in  East  Florida,  on  which  land  he  employed  divers  persons,  his  slaves 
or  servants.     The  plaintiff,  therefore,  claims  a  general  property  in  them  as  his 
slaves  or  servants,  and  he  claims  this  property,  as  founded,  not  upon  any  muni- 
cipal law  of  the  country  where  he  resides,  but  upon  a  general  right.  This  action 
is  therefore  founded  upon  an  injury  done  to  that  general  right.    Now  it  appears, 
from  the  facts  of  the  case,  that  the  plaintiff  had  no  right  in  these  persons,  except 
in  their  character  of  slaves,  for  they  were  not  serving  him  under  any  contract ; 
and,  according  to  the  principles  of  the  English  law,  such  a  right  cannot  be  con- 
sidered as  warranted  by  the  general  law  of  nature.     I  do  not  mean  to  say  that 
particular  circumstances  may  not  introduce  a  legal  relation  to  that  extent ;  but 
*4A21  ^^^1^^  ^^^^  there  may  be  such  a  relation,  it  can  only  have  a  *local  ex* 
^  istence,  where  it  is  tolerated  by  the  particular  law  of  ^e  place,  to  which 
law  all  persons  there  resident  are  bound  to  submit.    Now  if  the  plaintiff  cannot 
maintain  this  action  under  the  general  law  of  nature,  independently  of  any  posi- 
tive institution,  then  his  right  of  action  can  be  founded  only  upon  some  right 
vhich  he  has  acquired  by  Uie  law  of  the  country  where  he  is  domiciled.    If  he, 
being  a  British  subject,  could  show  that  the  defendant,  also  a  British  subject,  had 
entered  the  country  where  he,  the  plaintiff,  was  domiciled,  and  had  done  any 
act  amounting  to  a  violation  of  that  right  to  the  possession  of  slaves  which  was 
allowed  by  the  laws  of  that  country,  I  am  by  no  means  prepared  to  say  that  an 
action  might  not  be  maintained  against  him.     The  laws  of  England  will  protect 
the  rights  of  British  subjects,  and  give  a  remedy  for  a  ^ievance  committed  by 
one  British  subject  upon  another,  in  whatever  country  that  may  be  done.  That, 
however,  is  a  very  different  case  from  the  present.   Here,  the  plaintiff,  a  British 
snbject,  was  resident  in  a  Spanish  colony,  and  perhaps  it  may  be  inferred,  from 
what  is  stated  in  the  special  case,  that,  by  the  law  of  that  colony,  slavery  was 
tolerated.    I  am  of  opinion,  that,  according  to  the  principles  of  the  English  law, 
the  right  to  slaves,  even  in  a  country  where  such  rights  are  recognised  by  law, 
must  be  considered  as  founded  not  upon  the  law  of  nature,  butnipon  the  parti- 
cular law  of  that  country.     And,  supposing  that  the  law  of  England  would  give 
a  remedy  for  the  violation  of  such  a  right  by  one  British  subject  to  another,  (both 
being  resident  in  and  bound  to  obey  the  laws  of  that  country,)  still  the  right  to 
these  slaves  being  founded  upon  the  law  of  Spain,  as  applicable  to  the  Floridas, 
must  be  coextensive  with  the  territories  of  that  state.     I  do  not  mean  to 
'4(131   *"^y'  ^^^  ^^  ^^  plaintiff  having  the  right  to  possess  these  persons  as  his 
^  slaves  there,  had  taken  them  into  another  place,  where,  by  law,  slavery 
also  prerailed,  his  right  would  not  have  continued  in  such  a  place,  the  laws  of 
both  eountries  allowing  a  property  in  slaves.     The  law  of  slavery  is,  however, 
s  law  in  invitum  ;  and  when  a  party  gets  out  of  the  territory  where  it  prevails, 
and  out  of  the  power  of  his  master,  and  gets  under  the  protection  of  another 
power,  without  any  wrongful  act  done  by  the  party  giving  that  protection,  the 
right  of  the  master,  which  is  founded  on  die  municipal  law  of  the  particular  place 
only,  does  not  continue,  and  there  is  no  right  of  action  against  a  party  who 
merely  receives  the  slave  in  that  country,  without  doing  any  wrongful  act.  This 
has  been  decided  to  be  the  law  with  respect  to  a  person  who  has  been  a  slave 
in  any  of  our  West  India  colonies,  and  comes  to  this  country.     The  moment 
he  puts  his  foot  on  the  shores  of  this  country,  his  slavery  is  at  an  end.     Put 
the  case  of  an  uninhabited  island  discovered  and  colonized  by  the  subjects  of 
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this  country ;  Ae  inhabitants  would  be  protected  «id  gotemed  by  &e  laws  af 
this  country.  In  the  case  of  a  conquered  country,  indeed,  the  old  lawe  wocdd 
prevail,  until  altered  by  th«  king  in  council ;  but  in  the  ease  of  ^e  newly  dis- 
covered country,  freedom  would  be  as  much  the  inheritance  of  die  inhabitants 
and  their  children,  as  if  they  were  treading  on  the  soil  of  England.  Now,  sup- 
pose a  person  who  had  been  a  slave  in  one  of  our  own  West  India  settlements, 
escaped  to  such  a  country,  he  would  thereby  become  as  much  a  freeman  as  if 
he  had  come  into  England.  He  ceases  to  be  a  slave  in  England,  only  because 
there  is  no  law  which  sanctions  his  detention  in  slavery;  for  the  same 
^reason,  he  would  cease  to  be  a  slave  the  moment  he  landed  in  the  sup-  rmAaA 
posed  newly  discovered  island.  In  this  case,  indeed,  the  fugitives  did  *- 
not  escape  to  any  island  belonging  to  England,  but  they  went  on  board  an  En§r- 
lish  ship,  (which  for  this  purpose  may  be  considered  a  floating  island,)  and  in 
that  ship  they  became  subject  to  ^e  English  laws  alone.  They  then  stood  in 
the  same  situation  in  this  respect  as  if  they  had  come  to  an  island  colonized  by 
the  English.  It  was  not  a  wrongful  act  in  the  defendants  to  receive  them,  quite 
the  contrary.  The  moment  they  got  on  board  the  English  ship  there  was  an 
end  of  any  right  which  the  plaintiff  had  by  the  Spanish  laws  acquired  over 
tKem  as  slaves.  They  had  got  beyond  the  control  of  their  master,  and  beyond 
the  territory  where  the  law  recognising  them  as  slaves  prevailed.  They  were 
under  the  protection  of  another  power.  The  defendants  were  not  subject  to 
the  Spanish  law,  for  they  had  never  entered  the  Spanish  territories,  either  as 
friends  or  enemies.  The  plaintiff  was  permitted  to  see  the  men,  and  to  endea- 
vour to  persuade  them  to  return ;  but  in  that  he  failed.  He  never  applied  to  be 
permitted  to  use  force  ;  and  it  does  not  appear  that  he  had  the  means  of  doing 
so.  I  think  that  Sir  6.  Cockbum  was  not  bound  to  do  more  than  he  did ; 
whether  he  was  bound  to  do  so  much  it  is  unnecessary  for  me  to  say.  It  was 
was  not  a  wrongful  act  in  him,  a  British  officer,  to  abstain  from  using  force  to 
compel  the  men  to  return  to  slavery.  It  does  not  appear  that  he  prevented 
force  being  used.  I  do  not  say  that  he  might  not  have  refused,  but  in  fact  there 
was  no  refusal.  I  have  given  my  opinion  upon  this  question,  supposing  that 
there  would  be  a  right  of  action  against  these  defendants,  if  a  wrong  had  actually 
been  done  by  them,  but  I  am  by  no  means  *clear,  that  even  under  such  r«  j  ak 
circumstances,  any  action  would  have  been  maintainable  against  them  by  >- 
reason  of  their  particular  situation  as  officers  acting  in  dischai^  of  a  public 
duty,  in  a  place  flagrante  bello.  I  doubt  whether  the  application  ought  not  to 
have  been  in  such  a  case  to  the  governing  powers  of  this  country  for  redress. 
The  cases  from  the  admiralty  courts  are  distinguishable  from  the  present,  upon 
the  grounds  already  stated  by  my  brother  Bavlby.  In  Madrazzo  v.  WtUes 
the  plaintiff  was  a  Spanish  subject,  and  by  the  law  of  Spain  slavery  and  the 
trade  in  slaves  being  tolerated,  he  had  a  right,  by  the  laws  of  his  own  country, 
to  exercise  that  trade.  The  taking  away  the  slaves  was  an  active  wrong  done 
in  aggression  upon  rights  given  by  the  Spanish  law.  That  is  very  different 
from  requiring,  as  in  this  case,  an  act  to  be  done  against  the  slaves,  who  had 
vohmtarily  left  their  master.  When  Ihey  got  out  of  the  territory  where  they 
became  slaves  to  the  plaintiff  and  out  of  his  power  and  control,  they  were,  by 
the  general  law  of  nature,  made  free,  unless  they  were  slaves  by  the  particular 
law  of  the  place  where  the  defendant  received  them.  They  were  not  slaves  by 
the  law  which  prevailed  on  board  the  British  ship  of  war.  I  am,  therefore,  of 
opinion,  that  the  defendants  are  entided  to  the  judgment  of  the  court. 

Best,  J.  The  feelings  which  are  naturally  excited  by  a  discussion  of  the 
subject  of  slavery  may  pierhaps  betray  me  into  some  warmth  of  expression ;  1 
beg,  however,  that  nothing  which  I  say  may  be  considered  as  trenching  upon 
the  local  rights  of  the  proprietors  of  lands  in  our  West  India  islands  to  die  ser- 
vices of  their  slaves  in  that  country.  They  have  acquired  those  *rights  ri^MOA 
under  the  encouragement  of  the  legislature  of  this  country,  and  they  ought  ^ 
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not  to  be  put  io  jeopard j  by  any  power  in  this  country,  unless  a  complete  com- 
pensation be  given  to  them  by  the  public  for  the  capital  which  they  have  been 
eoconraged  to  embark  in  such  property.  The  crime  of  slavery  is  the  crime  of 
the  nation,  and  every  individual  in  the  nation  should  contribute  to  put  an  end  to 
it  as  soon  as  possible.  It  is  a  relation  which  ought  not  to  be  continued  one 
moment  longer  than  is  necessary  to  fit  the  slave  for  a  state  of  freedom.  For 
oar  convenience  or  our  gain  it  ought  not  to  be  allowed  to  exist. 

The  plaintiff,  in  this  case,  states  his  rights  in  terms  so  general  that  possibly 
the  declaration  might  have  been  bad  upon  demurrer,  although  it  is  sufficiently 
certain  after  verdict  It  is  incumbent  upon  us,  however,  to  see  what  sort  of 
servants  the  plaintiff  claims.  It  is  clear,  from  the  case,  that  they  were  not  ser- 
vants in  our  sense  of  the  word ;  that  they  were  not  servanti  by  contract,  but 
«bves.  The  first  objection  that  occurs  to  me  in  this  case  is,  that  it  does  not 
appear  upon  the  special  case,  that  the  right  to  slaves  exists  in  East  Florida. 
That  right  is  not  a  general  but  a  local  right ;  it  ought,  therefore,  to  have  been 
shown  that  it  existed  in  Florida,  and  that  the  defendants  knew  of  its  existence. 
Assuming,  however,  that  those  facts  did  appear,  still,  under  the  circumstances 
of  this  case,  this  action  could  not  be  maintained.  These  slaves  were  not 
seduced  firom  the  service  of  their  employer  by  any  act  of  the  defendants ;  if 
they  had,  the  case  would  have  been  different.  The  plaintiff,  therefore,  can 
only  be  entitled  to  recover  upon  the  count  which  charges  the  defendants  with 
haibouring  the  slaves. 
*4fi7l      *Then  the  question  is,  were  these  persons  slaves  at  the  time  when  Sir  6. 

-'  Cockbum  refused  to  do  the  act  which  he  was  desired  to  do  ?  I  am  decided- 
ly of  opinion  that  they  were  then  no  longer  slaves.  The  moment  they  put  their 
feet  on  board  of  a  British  man-of-war,  not  lying  within  the  waters  of  East  Flo- 
rida, (where,  undoubtedly,  the  laws  of  that  country  would  prevail,)  those  persons 
who  before  had  been  slaves,  were  free.  The  defendants  were  not  guilty  of  any 
act  prejudicial  to  the  rights  which  the  plaintiff  alleges  to  have  been  infringed. 
Those  rights  were  at  an  end  before  the  defendants  were  called  upon  to  act. 
8bvery  is  a  local  law,  and,  therefore,  if  a  man  wishes  to  preserve  his  slaves, 
let  him  attach  them  to  him  by  affection,  or  make  fast  the  bars  of  their  prison, 
or  rivet  well  their  chains,  for  the  instant  they  get  beyond  the  limits  were  slavery 
is  recognised  by  the  local  law,  they  have  broken  their  chains,  they  have  escaped 
fiom  their  prison,  and  are  free.  These  men,  when  on  board  an  English  ship, 
had  all  the  rights  belonging  to  Englishmen,  and  were  subject  to  all  their  liabili- 
ties. If  they  had  committed  any  offence  tliey  must  have  been  tried  according 
to  English  laws.  If  any  injury  had  been  done  to  them  they  would  have  had  a 
remedy  by  applying  to  the  laws  of  this  country  for  redress.  I  think  that  Sir 
'  6.  Cockbum  did  all  that  he  lawfully  could  do  to  assist  the  plaintiff;  he  per- 
mitted him  to  endeavour  to  persuade  the  slaves  to  return ;  but  he  refused  to 
apply  force.  I  think  that  he  might  have  gone  further,  and  liave  said  that  force 
shoald  not  be  used  by  others ;  for  if  any  force  had  been  used  by  the  master  or 
any  person  in  his  assistance,  can  it  be  doubted  that  the  slaves  might  have  brought 
an  action  of  trespass  against  the  persons  using  that  force  ?  Nay,  if  the  slave, 
H6fr\  ^^^fi  upon  his  newly  recovered  right  of  ^freedom,  had  determined  to 

-^  vindicate  that  right,  originally  the  gift  of  nature,  and  had  resisted  the 
ioree,  and  his  death  had  ensued  in  the  course  of  such  resistance,  can  there  be 
any  doubt  that  every  one  who  had  contributed  to  that  death  would,  according  to 
ear  laws,  be  guUty  of  murder  ?  That  is  substantially  decided  by  SommerBtiVs 
ease,  fiom  which,  it  is  clear,  that  such  would  have  been  the  consequence  had 
these  slaves  been  in  England ;  and  so  far  as  this  question  is  concerned,  there  is 
no  difference  between  an  English  ship  and  the  soil  of  England ;  for  are  not 
those  on  board  an  English  ship  as  much  protected  and  governed  by  the  English 
hvs  u  if  tney  stood  upon  English  land  ?    If  there  be  no  difference  in  this  re- 
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spect,  SommeraeWs  case  has  decided  the  present :  he  was  held  to  be  entitled 
to  his  discharge,  and,  consequently,  all  persons  attempting  to  force  him  back 
into  slavery  would  have  been  trespassers,  and  if  death  had  ensued  in  using  that 
force,  would  have  been  guilty  of  murder.  It  has  been  said,  that  Sir  6.  Cockburn 
might  have  sent  them  back.  He  certainly  was  not  bound  to  receive  them  into 
his  own  ship  in  the  first  instance,  but  having  done  so,  he  could  no  more  have 
forced  them  back  into  slavery  than  he  could  have  committed  tliem  to  the  deep. 
There  may  possibly  be  a  distinction  between  the  situation  of  these  persons  and 
that  of  slaves  coming  from  our  own  islands,  for  we  have  unfortunately  recog- 
nised the  existence  of  slavery  there,  although  we  have  never  recognised  it  in 
our  own  country.  The  plaintiff  does  not  found  his  action  upon  any  violatioa 
of  the  English  laws,  but  he  relies  upon  the  comity  of  nations.  I  am  of  opinion, 
however,  that  he  cannot  maintain  any  action  in  this  country  by  the  comity  of 
nations.  Although  the  English  law  has  recognised  *8lavery,  it  has  done  r^^gg 
so  within  certain  limits  only ;  and  I  deny  that  in  any  case  an  action  has  ^ 
been  held  to  be  maintainable  in  the  municipal  courts  of  this  country,  founded 
upon  a  right  arising  out  of  slavery.  Let  us  look  to  the  history  of  the  odious 
traffic  out  of  which  the  relation  of  master  and  slave  in  the  West  Indies  has 
arisen.  Queen  Elizabeth  expressed  her  hope  to  Sir  .John  Hawkins  that  the 
negroes  went  voluntarily  from  Africa  to  submit  to  domestic  slavery  in  another 
country,  and  declared,  that  if  any  force  was  used  to  enslave  them,  she  doubted 
not  it  would  bring  down  the  vengeance  of  heaven  upon  those  who  were  guilty 
of  such  wickedness.  It  is  unfortunate,  however,  for  the  memory  of  that  queen, 
that  in  her  reign  patents  were  granted  to  encourage  the  trade,  and  those  were 
followed  up  by  acts  of  parliament  expressly  recognising  it.  The  legislature  in- 
terfering from  motives  of  humanity,  regulated  the  mode  of  transporting  slaves, 
and  also  the  making  of  insurances  upon  them.  An  act  was  also  passed  soon 
after  we  had  accomplished  our  own  liberty,  viz.,  the  9  &  10  W.  3,  c.  26,  s.  7, 
8,  9,  which  certainly  speaks  of  these  unhappy  beings  by  the  degrading  appella- 
tion of  merchandise,  and  of  their  being  brought  to  England,  not  as  the  termina- 
tion of  the  voyage,  but  as  a  place  at  which  ships  might  call.  I  think,  however, 
that  notwithstanding  that  act,  if  they  had  come  here  and  got  within  the  waters 
of  England,  they  might  have  been  discharged  by  means  of  writs  habeas  corpus. 
There  was  also  a  statute  passed  in  the  reign  of  6.  2,  5  G.  2,  c.  7,  s.  4,  by 
which  slaves  in  the  West  India  islands,  like  other  property,  were  made  saleable, 
and  subject  to  the  debts  of  the  persons  to  whom  they  belong.  Both  those  sta- 
tutes, however,  were  local  in  Uieir  application,  being  ^confined  to  the  r*^^/) 
West  India  islands  only.  I  do  not,  therefore,  feel  myself  fettered  by  ^ 
any  thing  expressed  in  either  of  them,  in  pronouncing  the  same  opinion  upon 
the  rights  growing  out  of  slavery,  as  if  they  had  never  passed.  If,  indeed,  * 
there  had  been  any  express  law,  commanding  us  to  recognise  those  rights,  we 
might  then  have  been  called  upon  to  consider  the  propriety  of  that  which  has 
been  said  by  the  great  commentator  upon  the  laws  of  this  country,  **  that  if  any 
human  law  should  allow  or  enjoin  us  to  commit  an  offence  against  the  divine 
law,  we  are  bound  to  transgress  that  human  law.*'     Bl.  Com.  vol.  i.  p.  42. 

There  is  no  statute  recognising  slavery  which  operates  in  the  part  of  the 
British  empire  in  which  we  are  now  called  upon  to  administer  justice.  It  is  a 
relation  which  has  always  in  British  courts  been  held  inconsistent  with  the  con- 
stitution of  the  country.  It  is  matter  of  pride  to  me  to  recollect  that,  whilst 
economists  and  politicians  were  recommending  to  the  legislature  the  protection 
of  this  traffic,  and  senators  were  framing  statutes  for  its  promotion,  and  declaring 
it  a  benefit  to  the  country,  the  judges  of  the  land,  above  the  age  in  which  they 
lived,  standing  upon  the  high  ground  of  natural  right,  and  disdaining  to  bend  to 
the  lower  doctrine  of  expediency,  declared  that  slavery  was  inconsistent  with 
the  genius  of  the  English  constitution,  and  that  human  beings  could  not  be  the 


470] 


2  Barnewall  &  Cresswell.  209 


nibject-matter  of  property.  As  a  lawyer  I  speak  of  that  early  determination, 
when  a  different  doctrine  was  prevailing  in  the  senate^  with  a  considerable  degree 
uf  professional  pride. 

1  say  there  is  not  any  decided  case  in  which  the  power  to  maintain  an  action 
^  .«p  arising  out  of  the  relation  of  ^master  and  slave  has  been  recognised  in 

-^  this  country.  I  am  aware  of  the  case  in  Levinz,  but  there  the  question 
was  oerer  decided,  and  if  it  had,  in  the  case  of  Smith  v.  Goulds  the  whole 
court  declared  that  the  opinion  there  expressed  is  not  law.  And  the  same  had  be- 
fore been  said  by  Lord  Holt  in  the  case  of  Chamberlain  v.  Harvey ,  1  Ld.  Raym. 
146.  The  case  of  Smith  v.  Brown  and  Cooper  has  been  misunderstood.  It  has 
been  supposed  to  establish  the  position,  that  an  action  may  be  maintained  here 
for  the  pric«  of  a  negro,  provided  the  sale  took  place  in  a  country  where  negroes 
were  saleable  by  law.  But  that  point  was  not  decided.  The  court  only  held* 
that  the  question  could  not  be  agitated  unless  that  faet  was  averred  on  the  face 
of  the  declaration.  In  this  case  the  slaves  belonged  to  the  subject  of  a  foreign 
state.  The  plaintiff,  therefore,  must  recover  here  upon  what  is  called  the  comi- 
tu  inter  com  muni  tates ;  but  it  is  a  maxim,  that  that  cannot  prevail  in  any  case 
where  it  violates  the  law  of  our  own  country,  the  law  of  nature,  or  (he  law  of 
God.  The  proceedings  in  our  courts  are  founded  upon  the  law  of  England, 
and  that  law  is  again  founded  upon  the  law  of  nature  arid  the  revealed  law  of 
God.  If  the  right  sought  to  be  enforced  is  inconsistent  with  either  of  these, 
ihe  English  municipal  courts  cannot  recognise  it.  I  take  it,  that  that  principle 
is  acknowledged  by  the  laws  of  all  Europe.  It  appears  to  have  been  recognised 
Hy  the  French  courts  in  the  celebrated  case  alluded  to  by  Mr.  Hargrave  in  his 
argument  in  SommeraetVa  case.  Mr.  Justice  Blackstonb,  in  his  Commenta- 
ries, vol.  i.  p.  42,  says,  *'  upon  the  law  of  nature  and  the  law  of  revelation,  de- 
pend all  human  laws  ;  that  is  to  say,  no  human  law  should  be  suffered  to  con- 
M721  ^^^^^^  *these.**     Now  if  it  can  be  shown  that  slavery  is  against  the  law 

^  of  nature  and  the  law  of  God,  it  cannot  be  recognised  in  our  courts.  In 
vol  i.  p.  424,  the  same  writer  says,  **  the  law  of  England  abhors,  and  will  not 
endure  the  existence  of  slavery  wiUiin  this  nation  ;'*  and  he  afterwards  says, 
that  ^  a  slave  or  negro,  the  instant  he  lands  in  England,  becomes  a  freeman, 
that  is,  the  law  will  protect  him  in  the  enjoyment  of  his  person  and  his  pro- 
perty. Yet,  with  regard  to  any  right  which  the  master  may  have  lawfully 
acquired  to  the  perpetual  service  of  John  or  Thomas,  this  will  remain  exactly 
in  the  same  state  as  before ;''  and  then,  after  some  other  observations  which  it 
is  unnecessary  to  notice,  he  says,  «*  whatever  service  the  heathen  negro  owed 
of  right  to  his  master,  by  general,  not  by  heal  law,  the  same  (whatever  it  be) 
is  he  bound  to  render  when  brought  to  England  and  made  a  Christian.'*  What- 
ever service  he  owed  by  the  local  law,  is  got  rid  of  the  moment  he  got  out  of 
the  local  limits.  Now  what  service  can  we  owe  by  the  general  law  ?  Service 
to  our  country,  service  to  our  relations  for  the  protection  they  have  afforded  us, 
and  service  by  compact  A  state  of  slavery  excludes  all  possibility  of  a  right 
to  service  arising  by  either  of  these  means.  A  slave  has  no  country,  he  is  not 
reared  by  or  for  his  parents,  or  for  his  own  benefit,  but  for  that  of  his  master, 
be  is  incapable  of  compact.  We  have  the  authority  of  the  civil  law  for  saying 
that  slavery  is  against  the  rights  of  nature,  Inst.  Lib.  1,  tit.  3,  s.  2.  The  legis- 
l^Lture  of  this  country  has  given  judgment  upon  the  question.  They  have 
abolished  the  trade  in  slaves,  they  have  even  bought  up  at  a  great  price  the 
right  of  other  countries  to  carry  it  on.  We  might,  perhaps,  have  called  upon 
thenr  to  abandon  the  traffic  without  remuneration.  It  might  have  been  glorious 
*4731  ^"^  ^  *P'^  down  an  usurpation  against  the  rights  of  nature,  but  we  had 

^  participated  too  largely  in  the  iniquitous  traffic  to  be  justified  in  throw- 
ing the  first  stone,  and  may  be  considered  as  having  paid  this  sum  as  a  sin- 
offering  for  our  transgressions.  In  SommersetVa  case,  20  Howell's  St.  T.  70, 
Lrf>rd  Manstuld  ol^erves,  «« The  difficulty  of  adopting  the  relation  without 
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adopting  it  in  all  its  consequences,  is  indeed  extreme,  and  yet  many  of  those 
consequences  are  absolutely  contrary  to  the  municipal  law  of  England.  We 
have  no  authority  to  regulate  the  conditions  in  which  law  shall  operate/'  Som- 
mersett  was  discharged.  He  might  then  have  maintained  an  action  against 
those  who  had  detained  him  ;  and  if  that  be  so,  how  can  any  action  be  main- 
tained against  these  defendants  for  not  assisting  in  the  detention  of  these  men  ? 
The  place  where  the  transaction  took  place  was,  with  respect  to  this  question, 
the  same  as  the  soil  of  England.  Had  the  defendants  detained  these  men  on 
board  their  ships  near  the  coast  of  England,  a  writ  of  habeas  corpus  would  have 
set  them  at  liberty.  How  then  can  an  action  be  maintained  against  these  gal- 
lant officers  for  doing  that  of  their  own  accord  which,  by  process  of  law  in  a 
British  court  of  justice,  they  might  have  been  compelled  to  do  ?  I  have  before 
adverted  to  the  narrower  ground  upon  which  this  case  might  have  been  decided, 
but  if  slavery  be  recognised  by  any  law  prevailing  in  East  Florida,  the  opera- 
tion of  that  law  is  local.  It  is  an  antichristian  law,  and  one  which  violates  the 
rights  of  nature,  and  therefore  ought  not  to  be  recognised  here.  For  these  rea- 
sons I  am  of  opinion,  that  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. ' 

♦BATES  V.  CORT.  [•474 

Declaration  stated,  that  by  agreement  between  plaintiff  and  G.  G.,  plaintiff  agreed  to  aeU  and 
deliver  to  G.  G.  a  laoe  machine  for  220Z. ;  to  be  paid  thus,  402.  on  delivery,  and  the  residue 
by  weekly  payments  of  12.,  which  were  to  be  paid  to  defendant,  aa  trustee  for  the  plaintiff, 
and  in  case  ol  any  default,  plaintiff  was  to  have  back  the  machine ;  and  in  consideration  of 
the  premises,  and  of  plaintiff,  at  the  request  of  the  defendant,  appointing[  him  to  receive  the 
weekly  instalments,  defendant  promised  the  plaintiff  to  take  the  machine  and  pay  the  ba- 
lance, should  there  be  any  default  by  G.  G.  m  the  weekly  payments:  ifeU,  that  this  pro- 
mise was  nudum  pactum,  and  void. 

Assumpsit  on  a  special  agreement.  The  first  count  of  the  declaration  stated, 
ithat  by  a  certain  memorandum  of  agreement  made  between  plaintiff  and  one 
«G.  G.,  the  plaintiff  agreed  to  sell  and  deliver  to  G.  G.  a  lace  machine,  then  in 
a  working  condition,  for  220/.,  to  be  paid  for  as  follows :  40/.  to  be  paid  on  de- 
livery, and  1/.  per  week  thereafter  until  the  full  amount  was  discharged,  with 
lawful  interest ;  and  it  was  thereby  mutually  agreed  that  the  1/.  per  week  should 
be  paid  to  the  defendant,  who  was  authorized  to  receive  the  same  for  the  plain- 
tiff as  his  trustee.  And  in  case  of  default  of  G.  G.  paying  the  defendant  1/.  per 
^week,  he  should  forfeit  the  whole  money  which  might  be  then  paid,  and  the  ma- 
tchine  should  be  returned  to  the  plaintiff.  And  thereupon  afterwards,  to  wit, 
<on,  Ac.,  in  consideration  of  the  premises,  and  of  the  plaintiff,  at  the  request  of 
*the  defendant,  appointing  him  to  receive  the  said  sum  of  1/.  per  week  for  the 
vnachine  from  G.  G.,  the  defendant  undertook,  and  promised  the-  plaintiff,  to 
take  the  machine  and  pay  the  balance,  should  there  be  any  default  by  G.  G.  in 
the  weekly  payincnts  to  the  plaintiff.  The  declaration  then  averred  delivery 
of  the  machine  to  G.  G.  at  the  price  of  220/.,  payment  of  40/.  at  the  time  ;  but 
default  in  the  subsequent  weekly  payments,  and  that  on,  &t.,  61/.  became  and 
still  was  due  for  such  payments.  The  plaintiff,  on,  dsc,  appointed  defendant 
to  receive  the  weekly  payments,  and  was  always  thenceforth  willing  to  suffer 
him  to  receive  them  ;  *yet  defendant,  although  requested,  would  not  pay  rtti^^ 
plaintiff  the  said  arrears  of  61/.,  or  any  part.  The  second  count,  in  like  ^ 
manner,  set  out  the  agreement,  the  promise  of  defendant,  part  performance,  and 
subsequent  default  by  G.  G. ;  and  then  proceeded,  **  although  the  plaintiff  did, 
on,  &c.,  appoint  defendant  to  receive  the  weekly  payments,  ahd  hath  always 
been  willing  to  suffer  him  to  receive  them,  and  to  take  the  said  machine  to  and 
for  his  own  use  and  benefit,  of  which  defendant  had  notice,  yet  defendant  would 
not  pay  the  balance  due  from  G.  G.  to  the  plaintiff."  Pleas,  first,  genera] 
issue  :  secondly,  that  the  promise  in  the  first  count  was  to  answer  for  3ie  de- 


475] 


2  BARNEWAIfL  &  CrESSWELL.  21  1 


6alt  of  another,  and  that  the  only  consideration  for  it,  was  the  appointment  of 
the  defendant  to  receive  the  weekly  payments,  and  that  there  was  no  agreement 
or  memorandum  thereof  in  writing  signed  by  defendant,  or  any  person  doly 
authorized,  wherein  any  other  consideration  was  stated.  Thindly,  a  similar 
plea  to  the  second  count.  The  replication,  after  protesting  that  the  promise  of 
defendant,  laid  in  the  first  count,  was  not  for  the  default  of  another,  and  that  the 
appointment  of  defendant  was  not  the  only  consideration,  set  out  an  agreement 
in  writing  between  the  parties.  Similar  replication  to  the  third  plea.  General 
demurrer  and  joinder. 

Chitty^  in  support  of  the  demurrer.  The  pleas  seem  to  hare  been  drawn 
with  a  view  to  found  an  objection  on  the  seventeenth  section  of  the  statute  of 
frauds;  but  the  declaration  is  bad  at  common  law,  the  promise  as  laid  being  void 
for  want  of  consideration.  Fbrth  v.  SiarUon^  1  Wms.  Saund.  210,  and  n.  2. 
'4761  '^^  appointment  of  the  defendant  to  receive  *the  weekly  instalments  is 
-^  the  only  consideration  alleged,  but  he  was  bound  to  pay  the  money  over 
as  soon  as  he  received  It ;  indeed  the  plaintiff  might  have  sued  him  for  it,  with- 
out even  making  a  previous  demand.  In  Baker  v.  Jacobs  1  Bulatr.  41,  it  was 
held  that  an  agreement  "  to  forbear  for  a  little  while'*  was  not  a  sufficient  con- 
•tderation;  and  ^hee  v.  Gatward^  5  T.  R.  143,  shows. that  a  count  merely 
letting  out  the  non-performance  of  a  promise,  is  not  sufficient ;  it  must  also 
show  a  consideration  for  the  promise.     (He  was  then  stopped  by  the  court.) 

Mannings  contri.  The  question  certainly  turns  on  the  form  of  the  declara- 
tion, not  upon  the  subsequent  pleadings ;  for  if  that  be  good,  the  pleas  are  clearly 
1^.  The  first  count,  perhaps,  cannot  be  supported,  but  the  second  may ;  for 
however  informally  the  facts  may  be  stated  on  the  record,  yet,  if  upon  the  whole 
there  appears  to  have  been  an  undertaking  by  the  plaintiff  to  let  the  defendant 
take  the  machine,  that  is  a  sufficient  consideration  for  his  promise.  Now,  upon 
such  an  agreement  as  that  stated,  an  action  would  lie  against  the  plaintiff  for 
not  suffering  the  defendant  to  take  the  machine. 

Per  Curiam.  The  declaration  affects  to  show  the  legal  operation  of  the 
agreement  Now  that  states  that  the  agreement  bound  the  defendant  to  take  the 
machine,  not  the  plaintiff  to  deliver  it.  The  declaration  does  not  even  show 
that  it  was  in  the  plaintiff's  power  to  deliver  the  machine ;  for  it  is  not  stated 
that  he  had  ever  got  it  back  from  the  original  vendee.  There  certainly  is  an 
*4T7l  ^^^*^^"  ^^  willingness  to  let  the  defendant  take  the  ^machine,  but  that 
-^  does  not  appear  to  have  been  in  pursuance  of  any  pre-existing  agree- 
ment, nor  does  the  whole  import  any  obligation  on  the  plaintiff  to  let  the  defend- 
ant take  it.  The  declaration  is  therefore  bad,  no  sufficient  consideration  for  the 
defendant's  promise  being  shown. 

Judgment  for  the  defendant. 

THOMAS  and  Another,  Assignees  of  R.  HOBSON,  a  Bankrupt,  v. 

HEATHORN. 

Declaration  in  asmmMit  b^  the  assignees  of  a  bankrupt  stated  that  the  defendant  was  indebted 
(0  the  bankinpt  before  his  bankruptcy  in  1000/.  for  goods  sold,  &c.,  and  concluded  by  stating 
tJiat  the  plaintiff  bad  sustained  damage  to  that  extent.  Plea,  that  before  the  bankruptcy 
upon  an  account  stated  between  the  bankrupt  and  the  defendant,  the  latter  was  found  to  be 
indebted  to  the  bankrupt  in  the  sum  of  400/.,  for  which  taid  sum  the  bankrupt  drew  a  bill 
Dpon  the  defendant,  wnich  the  defendant  accepted  for  and  on  account  of  the  said  several 
promises  in  the  declaration  mentioned,  by  reason  whereof  the  defendant  became  liable  to 
pay  the  bill.  The  plaintiff  having  replied  over,  it  was  held,  upon  demurrer  to  the  replica 
tion.  that  the  plea  was  bad,  inasmuch  as  it  was  pleaded  to  the  whole  of  the  demand ;  and 
the  eiving  of  a  bill  for  400/.  was  not,  in  point  of  law,  a  satisfaction  of  1000/.,  the  amount  of 
the  debt  claimed. 

Assumpsit  by  the  plaintifTs,  as  assignees  of  Hobson,  a  bankrupt  The  first 
tonnt  of  the  declaration  stated,  that  the  defendant  was  indebted  to  the  bankrupt 
before  his  bankruptcy,  in  the  sum  of  1000/.  for  goods  sold,  dec.,  and  tlie  pro 
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mise  was  alleged  to  be  made  to  the  bankrupt  before  hia  bankruptcy.  There 
were  seven  other  counts,  in  each  of  which  the  sum  mentioned  as  due  waa 
1000/.,  and  in  all  these  counts  the  promises  were  laid  to  have  been  m^de  to  the 
bankrupt  before  his  bankruptcy.  There  was  also  another  set  of  counts  laying 
the  promises  to  have  been  made  to  the  assignees  since  the  bankruptcy.  The 
defendant  pleaded,  first,  non-assumpsit  to  the  whole  declaration ;  and  secondly, 
as  to  the  first  eight  counts,  that  after  the  making  of  the  promises  in  thof  e  counts 
mentioned,  and  before  Hobson  became  a  bankrupt,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on,  &c.,  at,  dtc.,  an  account  was  had  and  stated 
*between  Hobson  and  the  defendant,  of  and  concerning  the  sums  of  mo  rmArtft 
ney  in  those  counts  mentioned ;  and  upon  such  accounting,  the  defendant  ^ 
was  found  to  be  indebted  to  Hobson  in  the  sum  of  400/.,  for  which  said  sum 
of  400/.,  Hobson,  according  to  the  usage  and  custom  of  merchants,  made  his 
bill  of  exchange,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant,  three  months  after  the  date  thereof,  to  pay  to  Hobson  or  his  order 
the  sum  of  400/.  for  value  received,  and  delivered  the  bill  to  the  defendant,  who 
thereupon  accepted  the  same  for  and  on  account  of  the  said  several  promises 
and  undertakings  in  the  said  counts  mentioned ;  and  by  reason  thereof,  the  de- 
fendant became  and  from  thence  continually,  until  Hobson  became  a  bankrupt, 
was  liable  to  pay  to  Hobson  or  his  order,  and  since  the  bankruptcy  to  the  order 
of  Hobson  or  the  plaintiffs  as  his  assignees,  the  money  in  the  bill  specified. 
Replication  to  the  first  plea  joining  issue ;  and  to  the  second,  that  before  Hob- 
son became  a  bankrupt,  to  wit,  on,  &c.,  at,  &c.,  when  the  bill  was  due  and 
payable,  it  was  duly  presented  to  the  defendant  for  payment,  who  was  requested 
to  pay  the  same,  but  that  he  did  not  pay  the  same  either  to  the  bankrupt  or  his 
assignees.  To  this  replication  there  was  a  demurrer,  and  tlie  causes  of  demur- 
rer assigned  were,  first,  that  the  bill  mentioned  in  the  second  plea  was  a  nego- 
tiable instrument,  and  for  any  thing  that  appeared  in  the  said  replication  it  might 
have  been  negotiated  by  Hobson  before  he  became  bankrupt,  or  his  assignees 
since  his  bankruptcy,  and  that  the  defendant  might  be  liable  to  be  sued  upon  it 
by  some  other  person  as  the  holder ;  and,  secondly,  that  it  did  not  appear  that 
the  bill  was  *then  unpaid  in  the  possession,  or  under  the  control  of  die  r^^^A 
plaintiffs.  ^ 

Campbellf  in  support  of  the  demurrer.  The  case  of  Kearslake  ▼.  Morgan^ 
S  T.  R.  613,  is  an  authority  to  show  that  this  plea  is  good.  [Batlby,  J.  There 
is  this  difference  between  the  two  cases.  Here,  this  plea  is  pleaded  to  the 
whole  demand  contained  in  the  first  eight  counts.  There  only  to  parcels  of  the 
demand. 3  This  plea  would  be  good  upon  general  demurrer,  and  the  plaintifis 
having  replied  over,  no  other  objection  can  be  taken  to  the  plea,  except  such  as 
might  be  taken  upon  general  demurrer.  Now,  the  fair  intendment  of  the  plea 
is,  that  upon  taking  the  account  the  defendant  was  indebted  in  no  more  than 
400/.,  and  that  that  was  the  balance  then  due.  The  plea  is  certain  to  a  common 
intent,  which  is  sufiicient  upon  general  demurrer.  [Bayley,  J.  Then  you 
must  contend,  that  if  issue  had  been  taken  upon  the  fact,  whether  more  than 
400/.  was  due,  it  would  have  been  an  answer  to  the  whole  plea.]  It  is  also 
averred,  that  the  bill  was  accepted  for  and  on  account  of  the  promises  in  the 
declaration ;  and  in  Richardson  v.  Rickman,  B.  R.  M.  16  6.  3,(a)  the  plea  ap- 
pears to  have  been  pleaded  to  the  whole  demand.  [Holroyd,  J.  That  does 
not  sufficiently  appear,  nor  was  the  objection  ever  taken.]  Supposing  the  plea 
to  be  good  on  the  face  of  it,  this  replication  is  insufficient,  because  it  does  not 
show  that  the  bill  was  still  in  the  hands  of  the  assignees.  That  fact  being  in 
the  knowledge  of  the  plaintiffs  or  the  bankrupt,  ought  to  have  been  averred  by 
them.  It  does  not  *appear  that  the  bill  had  not  been  negotiated,  it  may  r«^QA 
be  inferred  that  it  has,  and  that  the  defendant  may  be  called  upon  to  pay  ^ 
the  debt  a  second  time.     The  replication  does  not  state  by  whom  the  biU 

(a)  Cited  in  5  T.  Rep.  517. 
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presented,  nor  that  the  bankrupt  or  his  assignees  ever  required  the  defendant  tc 
pay  it. 

Holt,  contra,  was  stopped  by  the  court. 

Batlbt,  J.  I  am  of  opinion  that  this  plea  is  bad.  It  is  perfectly  clear,  that 
a  plea  which  professes  to  be  an  answer  to  the  whole  declaration,  but  which,  in 
bcU  is  an  answer  to  part  only,  is  bad.  Now,  tliis  plea  professes  to  be  an  an 
swer  to  the  whole  of  the  first  eight  counts  of  the  declaration.  What  is  the 
ehaige  contained  in  those  counts  ?  Each  count  charges  the  defendant  with  a 
debt  of  1000/.,  and  states  that  the  plaintiffs  have  sustained  damages  to  that 
amount.  If  they  could  have  proved  that  they  were  damnified  to  that  extent, 
they  would  have  been  entitled  to  recover  the  full  amount.  In  answer  to  that 
demand,  tlie  defendant  pleads  that  an  account  was  stated  between  the  bankrupt 
and  himself,  and  that  he,  the  defendant,  was  found  to  be  indebted  to  the  bankrupt 
in  400/.,  for  which  taid  sum  of  400/.  the  bankrupt  drew  his  bill,  which  the  de- 
fendant accepted.  The  plea  does  not  allege  that  no  more  400/.  was  due,  but 
only  that  that  was  the  finding  when  the  account  was  taken.  It  is  argued  that 
that  defect  is  supplied  by  the  allegation,  that  the  bill  of  exchange  was  accepted 
by  the  defendant/or  and  on  account  ofiht  said  teveral  promisti  and  under' 
lakingi  in  the  deeiaration  mentioned  f  or  in  other  words,  that  the  acceptance 
*48n  ^^'  ^00/.  for  and  on  account  of  the  debt  of  *1000/.,  is  a  good  discharge 
-^  in  law  of  the  latter  debt.  But  it  is  perfectly  clear,  that  in  point  of  law 
the  payment  of  a  smaller  sum  cannot  be  pleaded  as  a  satisfaction  for  a  larger. 
That  being  so,  I  am  of  opinion,  that  inasmuch  as  this  plea  is  pleaded  as  an  an* 
swer  to  the  whole  demand  contained  in  the  first  eight  counts  of  the  declaration, 
it  is  bad,  and  that  the  plaintiffs  are  entitled  to  the  judgment  of  the  court. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  correct  way  of  pleading  in 
this  case  would  have  been  to  say,  as  to  all  the  sums  of  money  except  400/.  non- 
assumpsit,  and  then  as  to  that  sum,  that  the  bill  was  given  as  stated  in  the  se- 
cond plea.  Here  the  plea  is,  that  the  defendant  upon  accounting  was  found  to 
be  mdebted  in  400/.,  and  that  the  bill  of  exchange  was  given  for  that  400/.  Now 
it  is  consistent  with  that  allegation,  that  much  more  may  have  been  due.  The 
defendant  may  have  been  found  to  be  indebted  in  400/.,  but  it  might  not  have 
been  possible  to  ascertain  at  that  time  whether  more  was  due  or  not.  In  the 
ease  of  a  plea  of  tender,  the  tender  of  the  larger  sum  is  a  good  answer  to  a  de- 
mand for  a  smaller,  on  the  principle  omne  majus  in  se  continet  minus ;  so  a  set- 
off of  a  smaller  sum  is  sufficient,  because  a  part  only  may  be  set  off.  Here,  the 
acceptance  of  the  400/.  for  and  on  account  of  the  several  promises  and  under- 
takings mentioned  in  the  declaration  extinguishes  the  debt  claimed  only  to  that 
amount.  Generally  speaking,  the  mere  acceptance  of  a  less  sura  is  not  in  law 
any  satisfaction  of  a  greater  sum.  An  agreement  between  a  debtor  and  creditor, 
*4S21  ^^^  ^^  ^^  ^  larger  sum  due  should  be  paid  by  the  debtor  and  *ac- 
-^  cepted  by  the  creditor  as  a  satisfaction  for  the  whole,  might,  under  spe- 
eia]  circumstances,  operate  as  a  discharge  of  the  whole  debt  But  then  the  legal 
effeet  of  such  an  agreement  might  be  considered  to  be  the  same  as  if  the  whole 
debt  had  been  paid,  and  part  had  been  returned,  as  a  gifl  to  the  party  paying. 
Here,  the  plea  is  merely  that  the  bill  of  exchange  for  400/.  was  accepted  in  dis- 
eharge  of  a  debt  of  1000/.,  but  that  clearly  is  a  bad  plea,  because  the  mere  ac* 
eeptanee  of  400/.  does  not  necessarily  operate  in  point  of  law  as  an  extinguish* 
oent  of  the  debt  of  1000/.  I  am  therefore  of  opinion,  that  the  judgment  of  the 
MQrt  must  be  for  the  plaintiffs. 

Bbst,  J.,  concurred* 

Judgment  for  the  plaintiffs. 

See  Mr.  Stephen's  Treatise  on  the  Principles  o(  Pleading,  p.  233. 
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Dedamtion  upon  a  bill  of  exchange  drawn  b3r  the  pUintiffs  upon  one  F.  W.,  endorsed  hj  the 
plaintiffs  to  defendant,  and  re-endorsed  by  him  to  the  plaintiffs.  ATerment,  that  at  the  time 
of  the  drawing  of  the  said  bill,  and  of  the  endorsement  by  the  defendant  to  the  plaintiffs,  it 
had  been  agreed  between  them  that  the  name  of  the  defendant  should  be  endorsed  upon  the 
bill  as  a  security  to  the  plaintiffs  for  the  due  payment  thereof  by  F.  W.,  and  that  the  bill 
was  so  endorsed  by  the  defendant  under  such  agreement,  and  ior  such  purpose  onlv,  and 
that  the  plaintiffs  took  and  received  the  bill  in  satisfaction  of  such  debt  of*  the  said  r .  W., 
upon  the  faith  that  the  defendant  would  endorse  the  same  as  such  security,  and  that  the 
endorsement  by  plaintifis  was  made  without  any  consideration,  and  for  the  purpose  only  of 
procuring  the  endorsement  of  the  defendant,  and  making  the  bill  negotiable.  Averment, 
that  the  bill  was  presented  to  F.  W.,  and  that  he  refusra  to  pay,  and  that  notice  of  such 
rejfusal  was  jpven  to  the  defendant,  and  he  thereby  became  liable  to  pay,  and  being  liable, 
promised :  /reU,  upon  demurrer,  that  this  declaration  was  bad,  inasmuch  as,  if  the  action 
was  founded  upon  the  bill,  the  plaintiff  could  only  recover  according  to  the  custom  of  mer- 
chants,  and  by  that  custom  the  plaintiffs,  as  endorsers  and  drawers,  would  be  liable  to  pay 
the  amount  of  the  bill  to  the  defendant ;  and  if  the  action  was  considered  as  founded  upon 
the  special  contract,  it  was  not  maintainisdjle,  inasmuch  as  there  was  not  any  consideration 
for  the  defendant's  endorsement. 

The  first  count  of  the  declaration  was  upon  a  bill  of  exchange  for  500/.  drawn 
by  the  plaintiffs  upon  one  Francis  Webb,  payable  six  months  after  date  to  their 
order,  and  accepted  by  him,  which  said  bill  was  endorsed  by  the  plaintiffs  to 
William  Webb,  and  re-endorsed  by  him  to  the  plaintiffs.  The  declaration  then 
averred,  that  at  the  time  of  the  drawing  of  the  said  bill  of  exchange  by  the  plain- 
tiffs, and  of  the  endorsement  thereof  by  the  defendant  to  the  plaintiffs,  it  had 
been  agreed  by  and  between  the  plaintiffs  and  defendant,  that  the  name  of  the 
defendant  should  be  endorsed  upon  the  said  bill  of  exchange  as  a  security  to 
the  plaintiff  for  the  due  payment  of  the  said  sum  in  the  said  bill  of  exchange 
mentioned,  by  the  said  Francis  Webb  to  them,  the  plaintiffs ;  and  that  the  said 
bill  of  exchange  was  so  endorsed  by  the  defendant  under  such  agreement,  and 
for  such  purpose  only,  to  wit,  on,  Sic^  at,  dec. ;  and  that  they,  tlie  plaintiffs,  took 
and  received  such  bill  in  satisfaction  of  such  debt  of  the  said  Francis  Webb,  upon 
the  faith  and  confidence  that  the  said  defendant  would  so  endorse  *the  r«4a4 
same  as  such  security  as  aforesaid ;  and  that  the  endorsement  so  as  ^ 
aforesaid  made  by  them  the  plaintiffs  to  the  defendant,  was  made  without  any 
consideration  received  by  them  from  the  defendant,  and  for  the  purpose  only  of 
procuring  the  endorsement  of  the  defendant  and  making  the  said  bill  of  exchange 
negotiable,  to  wit,  dice.  The  declaration  then  averred  presentment  to  F.  Webb, 
and  refusal  by  him  to  pay  and  notice  to  the  defendant  of  such  refusal ;  and  that 
the  defendant  by  reason  of  the  custom  of  merchants  became  liable  to  pay,  and 
being  liable,  promised,  &c.  Breach,  non-payment.  To  this  count  the  defend- 
ant demurred.  « 

Tindal,  in  support  of  the  declaration,  was  called  upon  by  the  court.  It  must 
be  admitted,  that,  according  to  Bishop  v.  Hayward^  4  T.  R.  470,  the  plaintiffs 
could  not,  as  endorsees  of  the  bill,  maintain  an  action  against  the  defendant 
founded  merely  on  the  custom  of  merchants.  Because,  the  defendant,  in  the 
fame  character  of  endorsee,  would  be  entitled  to  recover  back  again  from  the 
plaintiffs  the  identical  sum  which  the  latter  claim  in  this  action.  But  in  that 
case  it  was  admitted,  that  there  might  be  circumstances  which,  if  disclosed  on 
the  record,  would  entitle  the  plaintiff  to  recover  on  the  note.  Now  in  this  case 
such  circumstances  are  disclosed.  For  it  is  averred,  that  the  defendant  endorsed 
the  bill  as  a  surety  for  Francis  Webb,  who  was  indebted  to  the  plaintiffs ;  and 
that  the  bill  was  taken  by  them  as  a  satisfaction  of  such  debt.  Here,  therefore, 
it  appears  that  the  plaintiffs  have  a  real  demand  against  the  defendant,  which 
gets  rid  of  the  objection  mentioned  by  Buller,  J.,  in  Sishop  v.  Hayward. 

*Abbott,  C.  J.    I  am  of  opinion  that  judgment  must  be  given  for  the  r^^^**. 
defendant.    If  this  declaration  be  considered  as  founded  upon  the  bill  of  ^ 
exchange,  the  right  of  the  plaintiffs  to  recover  must  depend  upon  the  usagt  and 
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custom  of  merchants.  Now,  according  to  that  coatom,  the  plaintiffs  as  endoraera 
and  drawers  would  be  liable  to  pay  the  bill  to  the  defendant  the  endorsee* 
whereas  the  plaintiffs  claim  to  receive  the  amount  from  the  defendant.  If  on 
the  other  hand  the  action  be  founded  upon  the  special  contract,  then  they  can- 
not recover,  because  it  does  not  appear  that  there  was  any  consideration  for 
the  defendant's  endorsement.  The  plaintiffs  could  not  have  maintained  any 
action  against  the  defendant  for  not  endorsing  the  bill  according  to  his  promise. 
Baylst,  J.  I  am  of  the  same  opinion.  This  count  is  contradictory ;  it 
alleges,  in  the  first  instance,  that  the  plaintiffs  by  their  endorsement  appointed 
the  money  to  be  paid  to  the  defendant,  and  then  that  they  did  not  appoint  the 
money  to  be  paid  to  the  defendant,  for  that  the  endorsement  was  ineffectual. 
As  to  the  special  agreement,  there  was  no  consideration  for  it  Besides,  the 
plaintiffs  are  not  at  Uberty  to  set  up  a  parol  contract  inconsistent  with  a  written 
contract,  and  that  would  be  the  effect  of  enabling  them  to  recover  on  this  decla- 
ration against  the  defendant  For  it  appears  by  the  bill  of  exchange,  which 
was  in  writing,  that  the  defendant  was  entitled  to  have  the  contents  of  the  bill 
paid  to  him,  whereas  the  effect  of  the  agreement  attempted  to  be  set  up,  is  to 
show  that  it  never  was  intended  to  be  paid  to  him,  but  that  be  should  be  a  surety 
for  the  payment  of  it  to  the  plaintiffs. 

*48B1  *HoLROTO,  J.  In  support  of  the  first  count  of  this  declaration,  it  is  ne- 
-^  cessary  to  make  out  that  the  action  is  maintainable  either  upon  the  special 
agreement  stated  in  that  count,  or  upon  the  bill  of  exchange  according  to  the 
custom  of  merchants.  Now  the  action  is  not  maintainable  upon  the  bill  of  ex- 
change according  to  the  decision  of  Bishop  v.  Hay  ward,  because  that  would 
produce  a  circuity  of  action.  That  being  so,  then  the  action  (if  maintainable 
at  all)  must  be  founded  upon  the  special  agreement;  but  in  order  to  make  that 
agreement  binding,  some  consideration  ought  to  he  shown.  The  declaration 
states  that  it  was  agre^  between  the  plaintiffs  and  the  defendant,  that  the  name 
of  the  defendant  should  be  endorsed  upon  the  bill  as  a  security  for  the  payment 
of  the  money  by  Francis  Webb,  the  latter  being  indebted  to  the  plaintiffs.  It 
does  not  appear,  therefore,  that  there  was  any  consideration  moving  from  the 
plaintiffs  to  the  defendant  to  induce  him  to  endorse  the  bill.  That  being  so,  the 
agreement  was  void,  and  the  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 

MILLMAN  V.  PRATT. 

Where,  in  case  for  slander  of  title,  it  appeared  by  the  declaration  that  the  plaintiff  bad  a  cer- 
taan  intereat  in  the  premises,  and  that  by  an  agreement  between  himself  and  the  defendant, 
(from  whom  he  denved  that  interest,)  he  had  a  clear  right  to  dispose  of  the  whole  of  that 
iaierest,  but  onljr  a  doubtful  right  to  dispose  of  any  portion  of  it ;  and  the  plaintiff  averred 
that  he  put  up  hit  taid  interett  to  auction,  and  that  defendant  published  a  ubel  of  and  con 
ceminff  nis  nght  to  sell  the  taid  interest;  the  evidence  being,  tnat  he  offered  for  sale  a  por* 
tion  of  that  interest  only :  Held,  that  this  was  a  fatal  variance. 

Case  for  slander  of  tide.  The  declaration  stated,  that  before  the  time  of  com- 
mitting the  grievances  complained  of,  M.  W.  and  H.  L.  were  lawfully  possessed 
*49M  ^^  certain  premises  for  the  residue  of  a  certain  term  of  *ninety-nine 
^  years,  commencing  March  25th,  1791,  which  premises  had  been  assigned 
by  defendant  to  them  in  trust  to  sell  the  same  ;  and  that  thereupon,  and  before, 
^.,  the  said  premises  were  conveyed  by  indenture  by  the  said  M.  W.  and 
H.  L.  and  defendant,  to  the  plaintiff,  for  the  residue  of  the  said  term.  And  by 
a  certain  agreement  made,  at  the  same  time  as  the  last-mentioned  indenture,  be- 
tween plaintiff  and  defendant,  it  was  agreed  that  defendant  at  certain  times,  and 
upon  certain  terms,  (particularly  set  out  in  the  declaration,)  should  be  at  liberty 
to  repurchase  the  premises.  **  Provided  also,  and  it  was  by  the  said  agreement 
expressly  agreed  and  declared  between  the  parties  thereto,  that  in  case  the  plain- 
tifl*  should  at  any  time  thereafWr  be  under  the  necessity  of  selling  the  premises 
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he  should  be  at  liberty  so  to  do,  upon  giving  the  defendant  six  months'  notice 
in  writing,  of  his  intention,  unless  the  defendant  should,  in  the  meantime,  pay 
him  the  sum  of  1600/.  for  the  purchase  of  the  premises."  The  plaintiff  then 
averred,  that  he  was  under  the  necessity  of  selling,  and  gave  defendant  six 
months*  notice  of  his  intention,  who  did  not,  in  the  meantime,  pay  1600/.,  or 
any  part  thereof.  The  declaration  then  set  out  certain  proceedings  in  chancery, 
whereby  it  appeared,  that  the  defendant  had  obtained  an  injunction  to  restrain 
the  plaintiff  from  selling,  which  was  afterwards  dissolved ;  and  then  proceeded, 
^  By  reason  of  all  which  premises,  the  plaintiff  before  the  time  of  committing, 
dtc.,  had  good  and  sufficient  right,  title,  power,  and  authority  to  sell  and  dis- 
pose of  the  said  premises ;  and  having  such  good  right,  S1C.9  afterwards,  to  wit, 
on,  dsc,  caused  the  said  interest  of  him,  the  plaintiff,  of  and  in  the  premises, 
to  wit,  all  the  residue  and  remainder  of  the  said  term  of  ninety-nine  years  then 
to  come  and  unexpired  therein,  to  be,  and  *the  same  then  and  there  was  r«^Ao 
put  up  and  exposed  to  sale  by  public  auction.  Yet  defendant  knowing  ^ 
the  premises,  and  that  the  right  of  plaintiff  to  sell  the  said  interest  in  the  said 
premises  had  become  and  was  absolute,  and  that  he  had  good  right  to  sell  the 
same,  but  intending  to  injure  the  plaintiff,  to  slander  his  title  to  the  said  pre- 
mises, to  prevent  persons  from  bidding  for  and  purchasing  the  said  interest  of 
the  plaintiff  in  the  said  premises,  and  to  hinder  and  prevent  the  plaintiff  from 
disposing  of  the  same,  afterwards,  and  just  before,  and  upon  the  exposure  to 
sale  of  the  said  interest  of  the  said  plaintiff  in  the  said  premises,  to  wit,  d&c, 
falsely,  &c.,  published  a  libel  of  and  concerning  the  title  of  the  plaintiff  to  the 
said  premises,  and  of  and  concerning  his  right  to  sell  his  said  interest  therein. 
In  the  form  of  a  notice,  (the  declaration  then  set  out  the  libel  with  innuendoes.) 
By  means  of  the  publication  of  which  libel,  persons  desirous  of  purchasing 
were  hindered  and  prevented  from  bidding  for  the  said  interest  of  the  plaintiff 
in  the  said  premises."  At  the  trial  before  Abbott,  C.  J.,  at  the  Westminster 
sittings,  after  last  Trinity  term,  it  appeared  in  evidence  that  the  interest  which 
the  plaintiff  had  put  up  to  auction  was  not  the  residue  of  the  term  of  ninety- 
nine  years  as  alleged  in  the  declaration,  but  a  proposed  lease  of  twenty-two 
years.  .  The  lord  chief  justice  thought  this  a  fatal  variance,  and  nonsuited  the 
plaintiff.  In  Michaelmas  term  a  rule  was  obtained  to  set  aside  the  nonsuit ; 
and  now, 

Scarlett  and  Carter  were  called  upon  to  support  the  rule.  The  question  is, 
whether  the  plaintiff  was  bound  to  prove  the  interest  which  he  proposed  to  sell, 
exactly  as  laid.  That  was  not  the  gist  of  the  action,  but  only  an  ingredient 
whereby  the  jury  were  to  estimate  the  *damages.  It  was  sufficient  to  r»^*jo 
show  a  right  to  dispose  of  the  premises,  and  an  attempt  to  do  so,  then  ^ 
the  defendant  committed  an  injury  by  saying  that  the  plaintiff  had  no  right  to 
sell.  [HoLROYD,  J.  The  declaration  has  this  allegation,  <*  Whereby  the  plain 
tiff  was  prevented  from  selling  the  interest  aforesaid  ;^^  that  refers  to  the  whole 
interest  which  he  had,  and  he  never  intended  to  sell  that.]  The  allegation  im- 
plies that  the  plaintiff  was  prevented  from  selling  any  part  of  his  interest,  and 
proof  of  being  prevented  ft'om  selling  any  part  sustained  the  action ;  for  this 
being  in  tort,  it  was  not  necessary  to  prove  the  quantity  of  that  interest  as  laid, 
Ricketts  v.  Salway,  2  B.  &  A.  360. 

Abbott,  C.  J.  This  appeared  upon  the  face  of  the  record  to  be  an  action 
against  a  party  who  was  interested  in  the  premises,  and  not  a  mere  wrong-doer. 
The  declaration  disclosed  a  clear  right  in  the  plaintiff  to  sell  the  whole  interest 
in  the  premises,  if  necessary,  but  a  doubtful  right  to  sell  any  partial  interest.  I 
thought  at  the  trial,  and  still  continue  of  the  same  opinion,  that  the  defendant 
ought  to  have  had  an  opportunity  of  putting  that  question  on  the  record.  But 
he  would  have  been  deprived  of  that  right  had  it  been  held  that  the  declaration 
in  its  present  form  was  satisfied  by  the  evidence  given.  I  think,  therefore,  that 
the  nonsuit  ought  not  to  be  set  aside. 
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Baylkt,  J.,  concurred. 

HoLROTD,  J.  The  declaration  alleges  the  libel  to  be  of  and  concerning  the 
*4901  P^^'^^^'  right  to  sell  the  $aid*intere9L  Is  the  grant  of  an  underlease 
-^  the  sale  of  any  thing  T  The  sale  of  a  thing  existing  is  very  different 
from  an  agreement  for  money  to  create  a  thing  de  novo.  Now,  although  the 
whole  cause  of  action  laid  need  not  be  proved,  still  the  proof  must  be  of  the 
fame  ground  of  action  pro  tanto. 

Bbst,  J.,  concurred. 

Rule  dischaiged. 

Marryai  and  Bayley  were  to  have  opposed  the  rule. 


DOE  dem.  HARRIS  v.  MASTERS. 

Wlien  a  leise  eontained  a  proviao  that,  if  the  rent  waa  in  arrear  for  twenty-one  daya,  thtt 
leitor  miffht  re-enter,  "  although  no  legal  or  formal  demand  ahould  be  madie  :*'  Htld^  that 
the  rent  having  been  in  arrear  for  the  time  apecified,  an  ejectment  might  be  maintained 
without  actual  re-entry,  and  without  any  demand  of  the  rent. 

Afier  trial,  the  coart  wiu  not  relieve  the  tenant  by  atajring  prooeedinga  in  the  ejectment  upon 
payment  of  the  arreara  of  rent  and  ooeta. 

Ejectkent  to  recover  possession,  for  non-payment  of  rent,  of  a  certain  chapel 
called  Spring  Garden  Chapel,  situate  in  Spring  Gardens,  in  the  parish  of  Saint 
Martin  in  the  Fields,  in  the  county  of  Middlesex.  At  the  trial  before  Abbott, 
C.  J.,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  tlie  court 
upon  the  following  case.  The  lessor  of  the  plaintiff,  James  Harris,  by  a  certain 
indenture  of  lease  dated  the  7th  day  of  March,  1821,  and  made  between  the  said 
James  Harris  of  the  one  part,  and  the  said  George  Masters  of  the  other  part, 
demised  unto  the  said  defendant  the  said  chapel,  called  Spring  Garden  Chapel 
for  the  term  of  seven  years  wanting  fourteen  days,  from  the  26th  day  of  March 
then  instant,  at  the  yearly  rent  of  250/.  payable  half-yearly,  on  the  29th  day  of 

*49n  ^P^^^^^  ^^^"^  ^®  ^^^  ^^y  o^  March,  wi^out  deduction,  except  as 
^  thereinafter  mentioned ;  the  first  half-yearly  payment  to  be  made  on  the 
29th  day  of  September  then  next  ensuing ;  and  the  said  defendant  did,  amongst 
other  things,  covenant  with  the  said  James  Harris,  that  he  would  pay  the  re- 
served rent  on  the  days  and  times  appointed  by  the  lease  for  the  payment 
thereof.  The  lease  contained  also  the  following  proviso,  <<  Provided  always, 
and  it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  hereto, 
and  these  presents  are  upon  this  express  condition,  nevertheless,  that  in  case 
the  said  rent  shall  be  behind  or  unpaid  for  the  space  of  twenty-one  days 
next  after  the  respective  days,  whereon  the  same  respectively  are  hereinbe- 
fore appointed  to  be  paid  as  aforesaid,  although  and  notwithstanding  no  formal 
or  legal  demand  shall  be  made  for  payment  thereof;  that  then  and  in  such 
case,  it  shall  and  may  be  lawful  for  the  said  James  Harris,  into  and  upon 
the  said  hereby  demised  premises,  or  any  part  thereof,  in  the  name  of  the 
whole  wholly  to  re-enter."  On  ^e  25th  day  of  March,  1822,  the  second 
half-year's  rent  became  due,  which  not  having  been  paid,  or  offered  to  be  paid, 
Mr.  Harris  brought  this  ejectment,  laying  the  demise  therein  on  the  26th  day 
of  April  last.  No  demand  was  made  on  the  part  of  the  said  James  Harris  of 
the  rent,  nor  was  any  formal  re-entry  made  for  breach  of  the  covenant,  and  there 
▼as  sufficient  distress  on  the  premises  to  countervail  the  arrears  of  rent. 

Ahrahanin  for  the  plaintiff.  This  case  is  not  to  be  decided  by  the  common 
lav,  or  by  the  4  G.  2,  c.  28,  but  by  the  special  provision  in  the  lease,  that  the 
*402l  ^^^^^  should  be  *at  liberty  to  re-enter  for  non-payment  of  rent,  although 
-'  no  formal  or  legal  demand  should  have  been  made.  In  Dormer* »  case, 
5  Co.  40,  it  is  said,  that  «*  by  special  consent  of  the  parties  re-entry  may  be  for 
default  of  payment  of  rent  without  demand  of  it."  So  in  Ooodright  v.  Cator^ 
2  Doug.  4T7,  a  proviso  for  re-entry  for  non-payment  of  rent, «« although  uo  de- 
voL.  IX.  28  T 
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mand  thereof  should  be  lawfully  made/'  was  held  to  dispense  with  any  demand 
at  all. 

Curwood,  contra.  It  is  stated  in  the  case  that  no  demand  of  the  rent  was 
made,  and  that  there  was  a  sufficient  distress  on  the  premises.  Now  the  court 
will  construe  the  lease  stricdy,  as  this  action  is  brought  to  take  advantage  of  a 
forfeiture.  At  common  law  great  niceties  were  to  be  observed  in  making  a  de- 
mand  of  rent,  and  the  stipulation  in  the  lease,  **  that  no  legal  or  formal  demand 
should  be  necessary,**  was  intended  to  relieve  the  lessor  from  those  niceties, 
but  not  from  the  necessity  of  making  any  demand.  Then  there  was  no  re- 
entry :  it  will  be  said  that  bringing  the  action  was  sufficient,  but  the  contract 
must  be  construed  strictly,  and  that  only  gives  a  right  of  re-entry. 

Per  Curiam,  It  has  been  decided  in  many  cases  that  an  actual  entry  need 
not  be  proved  in  such  a  case  as  this.  As  to  the  other  point,  Dormer* a  case  and 
Goodright  v.  Cator  are  decisive.  By  the  covenant  in  this  lease,  the  defendant 
has  dispensed  with  all  such  demand  as  the  law  would  otherwise  have  required. 

Postea  to  the  plaintiff. 

*In  Hilary  term  and  before  execution,  a  rule  nisi  was  obtained  for  rmAoo 
staying  all  proceedings  in  the  ejectment,  upon  the  defendant's  bringing  ^ 
into  court  the  arrears  of  rent  claimed,  and  100/.  to  answer  the  costs,  in  order 
that  the  master  might  compute  what  was  due  for  rent  and  costs,  and  that  such 
sum  should  be  paid  to  the  lessor  of  the  plaintiff;  against  which, 

Mrahatn  showed  cause,  and  relied  upon  Boe  dem.  West  v.  Davii^  7  East, 
363,  as  showing  that  the  application  being  afler  a  trial,  was  too  late. 

Curwood^  contra,  contended  that  this  was  not  a  proceeding  under  the  4  6. 
2,  c.  28,  but  an  application  to  the  discretion  of  the  court,  for  an  indulgence  which 
was  frequenUy  granted  under  similar  circumstances  before  that  act  passed. 

Per  Curiam,  In  Roe  v.  Davis  Lord  Ellenborouoh  says,  ^'  It  may  perhaps 
be  true,  that  before  the  statute  a  practice  obtained  in  this  court  of  relieving  the 
tenant  up  to  the  extent  contended  for :  but  it  appears  by  the  words  of  the  act, 
that  the  legislature  only  meant  to  legalize  that  practice  to  a  certain  extent,  viz., 
upon  the  application  of  the  tenant  before  trial.  If,  therefore,  we  were  now  to 
extend  the  same  relief  to  him  after  trial,  we  should  be  exercising  the  function 
of  legislation  instead  of  judicial  construction,  and  should  depart  from  the  line 
which  the  statute  has  drawn.*'  That  case  is  expressly  in  point,  and  we  approve 
of  the  principle  upon  *which  it  was  decided ;  this  rule  must  therefore  r«^Q^ 
be  discharged.  I- 

Rule  discharged 

FREEMAN  t^.  ARKELL. 

In  an  action  for  maliciously,  and  without  probable  cause,  char^png  plaintiff  with  an  anauh 
before  a  magistrate »  the  magistrate  proved  that  the  depositions  taken  before  him  were 
reduced  into  writing,  and  that  he  delivered  them  at  the  court  of  quarter  sessions  to  the  clerk 
of  the  peace  or  his  deputy.  The  clerk  of  the  peace  stated  that  a  bill  of  indictment  for  the 
assault  was  preferred,  and  that  the  grand  jury  return  ignoramus,  and  that  it  was  usual  m 
such  case  to  throw  away  or  destroy  tne  depositions ;  that  he  had  searched  amon^  his  papers, 
and  could  not  find  them :  Held,  that  parol  evidence  of  their  contents  was  admissible ;  and 
that  it  was  not  necessary  to  call  the  deputy  clerk  of  the  peace  to  show  that  the  original 
depositions  were  not  in  his  possession,  inasmuch  as  it  was  his  duty,  if  he  had  received  them, 
to  have  delivered  them  to  his  principal,  and  not  being  in  his  custody,  it  was  to  be  presumed 
that  they  were  lost  or  destroyed. 

Dbclaration  stated,  that  the  defendant  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  went  before  one  J.  Timbrell,  being  a  justice 
of  the  peace  for  ihe  county  of  Gloucester,  and  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  charged  the  plaintiff  with  having  vio- 
lently assaulted  and  taken  from  his  person,  the  precept  of  two  justices  which 
he  was  about  to  execute,  and  upon  such  charge  procured  the  said  J.  Timbrell 
to  grant  his  warrant  for  apprehending  the  plaintiff.    It  then  stated  that  the  plain- 
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tiff  was  apprehended  and  taken  before  the  justice,  Slc.  &c.  Plea,  not  guilty. 
At  the  trial  before  Pa&k,  J.,  at  the  last  assizes  for  the  county  of  Gloucester, 
Dr.  Timbrell  the  magistrate,  before  whom  the  charge  was  made,  was  called  as 
a  witness  on  the  part  of  the  plaintiff.  He  stated  that  the  defendant  came  before 
him  in  March,  1823,  that  the  examination  was  taken  in  writing ;  and  that  he, 
the  witness,  at  the  Easter  quarter  sessions  delivered  the  examination  in  court, 
either  to  Mr.  Bloxam  the  clerk  of  the  peace  or  his  deputy,  then  sitting  at  the 
table,  who  usually  received  such  papers.  He,  the  witness,  had  a  subpoBna 
daces  tecum,  but  he  had  no  papers  with  him  respecting  the  matter ;  he  said, 
*4fi5l  *^^  ^^^  ^^^  know  where  tlie  information  was,  but  it  was  not  in  his  pos* 

-^  session.  Edward  Bloxam  the  clerk  of  the  peace  stated,  that  he  had 
received  many  papers  from  Dr.  Timbrel!  at  the  Easter  sessions,  but  he  could 
not  find  any  but  recognisances  ;  tliat  an  indictment  had  been  presented  to  the 
grand  jury  on  behalf  of  the  defendant,  but  that  it  was  returned  ignoramus,  and 
it  wus  usual  on  such  occasions  to  throw  away  or  destroy  the  papers  relating  to 
the  chaige.  It  was  insisted  on  the  part  of  the  plaintiff  that  this  was  sufficient 
evidence  to  show  that  the  original  papers  were  lost  or  destroyed,  and  that  parol 
evidence  of  the  contents  was  admissible.  The  learned  judge  was  of  opinion, 
that  as  Dr.  Timbrell  said  he  had  delivered  the  information  to  Mr.  Bloxam  or  his 
deputy,  the  latter  ought  to  have  been  called  to  prove  that  the  examination  was 
either  destroyed  or  not  to  be  found ;  and,  consequently,  that  it  was  not  sufficient 
evidence  of  the  destruction  or  loss  of  the  document  to  let  in  parol  evidence  of 
the  contents.  A  rule  nisi  for  a  new  trial  was  obtained  in  Michaelmas  term  by 
PearBon,  on  the  ground,  that  under  the  circumstances  proved,  parol  evidence 
was  admissible. 

JervU  and  Russell  now  showed  cause,  and  contended,  that  the  plaintiff  ought 
to  have  called  the  deputy  of  Mr.  Bloxam  to  show  that  the  depositions  which 
were  taken  in  writing  were  not  in  his  custody.  If  they  had  done  so,  and  he 
had  stated  that  he  had  searched  among  his  papers  and  could  not  find  them,  there 
would  have  been  sufficient  evidence  to  raise  a  presumption  that  they  were  lost 
or  destroyed.  Here  it  is  consistent  with  the  evidence  of  Dr.  Timbrell  and  Mr. 
Bloxam,  that  the  written  depositions  may  be  in  existence  and  in  the  possession 
of  the  deputy  of  the  latter. 
*4961      *Batley,  J.  It  was  decided  in  Brewster  v.  Sewell^  3  B.  dz;  A.  206,  that 

-^  where  a  paper  is  useless,  so  that  its  loss  or  destruction  may  reasonably  be 
presumed,  very  slight  evidence  of  its  loss  and  destruction  is  sufficient  to  let  in 
secondary  eridence ;  and  I  am  of  opinion,  that  in  this  case,  the  plaintiff  did 
enoogrh  to  let  in  the  secondary  evidence,  for  he  subpcsnaed  Dr.  Timbrell  who 
took  the  information,  and  who,  therefore,  ought  to  have  had  it  if  it  was  not  re- 
tomed  to  the  sessions,  and  Mr.  Bloxam  the  clerk  of  the  peace,  in  whose  custody 
it  ooght  to  have  been  if  it  had  been  returned  to  the  sessions.  Dr.  Timbrell 
stated,  that  he  had  delivered  it  at  the  sessions  to  the  clerk  of  the  peace,  or  his 
deputy  at  the  table.  Now,  the  clerk  of  the  peace  was  the  person  to  whom 
such  papers  ought  to  have  been  returned  for  the  purpose  of  being  produced  to 
the  chairman  of  the  magistrates  at  the  quarter  sessions.  If  it  were  delivered  to 
the  deputy,  it  was  his  duty  to  deliver  it  to  Bloxam,  and  the  plaintiff  had  a  right 
ill  that  case  to  expect  that  Bloxam  was  in  possession  of  that  document.  He 
stated,  that  when  k  bill  of  indictment  is  thrown  out,  it  is  usual  to  throw  away 
the  information  as  useless.  That  certainly  is  not  a  pnident  course  to  adopt, 
bnt  still  the  evidence  is,  that  such  was  the  practice.  Hie  bill  of  indictment 
having  been  returned  ignoramus,  the  presumption  therefore  is,  that  this  instru- 
ment was  considered  a  useless  paper,  and  thrown  away  and  destroyed.  That 
being  so,  I  think,  that  under  these  circumstances,  there  ought  to  be  a  new  trial. 
HoLiOTD,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  plaintiff 
*4971  ^  ^^^^'  ^y  subpoenaing  *Dr  Timbrell  and  Mr.  Bloxam,  used  due 

-^  diligence  to  get  the  original  document  which  w  is  the  b«\9t  evidence.     If 
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there  were  no  other  evidence,  as  to  what  had  become  of  the  original  depositions 
than  that  given  by  Mr.  Bioxam,  I  think  it  would  not  be  sufficient  to  let  in  the 
secondary  evidence ;  for  then  it  might  be  said,  that  the  plaintiff  might  have 
inquired  of  Dr.  Timbrell  whether  he  had  delivered  in  the  depositions  or  not 
Dr.  Timbrell  however  states,  that  he  delivered  them  at  the  sessions  either  to 
Mr.  Bioxam  or  his  deputy,  and  he  speaks  of  both  being  at  the  table  at  the  time 
when  they  were  delivered.  Now  if  they  were  delivered  to  the  deputy,  they 
were  delivered  to  him  as  the  agent  of  Bioxam,  and  they  were  delivered  not  for 
his  own  purposes,  and  therefore,  are  not  to  be  presumed  to  be  among  the 
private  papers  of  the  deputy,  but  among  those  papers  which  ought  to  be  in 
Bloxam's  custody  as  clerk  of  the  peace.  Mr.  Bioxam  states  that  he  had 
searched  among  those  papers  and  could  not  find  the  information.  Now,  inas- 
much as  the  depositions  ought  to  have  been  in  his  custody  if  they  existed,  and 
he  had  searched  and  could  not  find  them ;  I  think  that  the  plaintiff  had  done 
sufficient  to  let  in  the  secondary  evidence,  and  to  rebut  all  suspicion  that  he  had 
recourse  to  the  secondary  evidence,  because  that  might  make  for  him  when  the 
primary  evidence  would  make  against  him. 

Best,  J.  Secondary  evidence  is  not  to  be  admitted  until  a  party  has  taken 
all  reasonable  pains  to  obtain  the  primary  evidence.  The  degree  of  trouble  to 
be  taken  for  that  purpose  depends  upon  the  nature  of  the  instrument.  If  the 
instrument  be  of  value,  or  of  such  a  nature  that  the  reasonable  presumption  is, 
that  it  is  *in  existence,  stricter  evidence  is  required  in  order  to  show  rmAaa 
that  it  is  destroyed  or  lost.  If  it  be  an  instrument  of  no  value,  then  the  ^ 
reasonable  presumption  being,  that  it  has  been  destroyed  or  lost,  slight  evidence 
only  of  its  destruction  or  loss  is  required.  That  principle  is  fully  established 
by  the  case  of  Brewster  v.  Seweli,  Now  it  is  impossible,  that  the  plaintiff  in 
this  case  should  have  any  interest  in  keeping  back  the  original  information. 
Then  has  he  taken  all  reasonable  pains  to  procure  the  best  evidence.  In  the 
first  place,  in  whom  ought  the  possession  of  such  an  instrument  to  be  ?  It  ap- 
pears that  it  is  not  the  practice  in  cases  of  misdemeanors  to  return  these  infor- 
mations to  the  assizes  or  sessions.  It  is  not  required  by  law.  The  plaintiff 
delivered  to  Dr.  Timbrell  a  subpoena  duces  tecum,  commanding  him  to  produce 
the  original  depositions.  He  ought  to  have  told  the  plaintiff  then  that  he  could 
not  comply  with  that  subpoena,  but  without  being  told  that,  the  plaintiff  goes 
further  and  subpoenas  the  clerk  of  the  peace.  The  plaintiff,  therefore,  provided 
himself  with  the  testimony  of  the  person  who  ought  to  have  had  the  depositions 
if  they  were  not  returned  to  the  sessions,  and  of  the  person  who  ought  to  have 
had  them  if  they  had  been  returned.  If  the  deputy  of  Mr.  Bioxam  received 
them,  he  received  them  for  his  master,  and  in  due  course  would  have  placed 
them  among  his  papers,  and  not  being  found  among  them,  the  fair  presumption 
is,  that  they  are  lost  or  destroyed. 

Rule  abaorate. 

Campbell  and  Chdion  were  to  have  argaed  in  support  of  the  rule. 
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By  ft  local  act  for  building  a  chapel,  the  tniatees  therein  mentioned  were  authorixed  to  appoint 
a  treaaurer»  clerk,  and  other  ofHcerB,  and  out  of  the  moneys  to  be  received  by  virtue  of  the 
act,  to  pay  auch  aalariea  to  them  as  they  (the  trustees)  should  think  reasonable,  and  out  of 
the  aame  fund  they  were  to  pay  to  the  curate  a  yearly  salary,  not  less  than  1502.  They  were 
authorixed  to  borrow  anv  sum  at  interest,  not  exceeding  30,000L,  which  moneys  so  bor- 
rowed, and  the  interest  thereof,  were  to  be  made  payable  out  of  the  burial  fees,  and  out  of 
the  rates  and  assessments  to  be  made  in  pursuance  of  the  act.  They  were  also  authorized 
to  grant  annuities,  provided  the  money  so  raised  by  annuities  did  not  exceed  the  whole  sum 
intended  to  be  raised  for  the  purposes  of  the  act.  They  were  authorixed  alao  to  make  an 
assessment  on  the  occupiers  of  houses,  lands,  &c.,  ¥rithin  the  parish,  not  exceeding  2«.  6d, 
in  the  pound  on  the  yearly  value,  and  the  rates  were  to  be  applied  by  them  to  the  purposea 
of  that  act  during  such  time  as  any  of  the  moneys  to  be  borrowed  upon  the  credit  of  the  act 
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ihoiild  remain  unpaid,  or  tbe  uinoities  granted  should  haTe  oontinnance ;  and  by  another 
claoie,  the  truflteea  were  empowered  to  take  a  diatreas  for  non-payment  of  the  rates.  The 
trustees  appointed  under  thia  act  raised  a  sum  of  32,6362.,  partly  by  annuity  and  partly  by 
borrowing  upon  common  interest ;  and  made  a  rate  to  pay  the  annuities  and  the  interest 
i^kon  the  whole  money  borrowed.  A  distress  having  issuea,  the  plaintiff  rep leYied,  and  the 
(Kfendant  avowed,  as  collector  of  the  rates  imposed  by  the  act.  The  plaintiff,  after  setting 
out  several  clauses  in  the  act  of  parliament,  pleaded,  that  before  the  making  of  the  assess- 
ment, the  trustees  had  wrongfully  borrowed  more  than  the  sum  of  30,00(n.,  which  by  the 
ad  they  were  authorized  to  do,  viz.,  136Z.  by  annuities,  and  25002.  by  borrowing,  and  that 
the  rates  were  made,  amongst  others,  for  the  purpose  ofpaying  the  said  annuities  and  money 
borrowed.  Replication,  that  the  burial  fees  were  insufficient  to  answer  the  purposes  of  the 
act,  and  that  the  annuities  granted  by  the  act  were  in  existence,  and  that  it  was  necessary 
for  the  trustees  to  raise  money  by  assessments,  in  order  to  carry  into  effect  the  purposes  of 
the  act,  and  that  the  assessments  were  duljr  made  pursuant  to  the  act,  and  without  stating 
that  the  rates  were  made  for  the  purpose  of  paying  the  annuities  and  money  borrowed,  or 
iDy  other  purpose  whatever:  Heidt  upon  demurrer,  that  the  plaintiff  was  entitled  to  judg- 
ment, inasmuch  as  the  act  of  parliament  only  authorized  the  trustees' to  borrow  a  specihc 
ffiun,  and  the  rate  having  been  made  to  pay  the  interest  due  upon  the  whole  sum  borrowed, 
bad  in  toto,  although  the  defect  did  not  appear  upon  the  face  of  it. 


Declaration  in  replevin  for  taking  plaintiff's  goods.   The  defendant  avowed, 
as  collector  of  rates  imposed  by  61  G.  3,  c.  134,  entitled,  *'  An  act  for  erecting 
t  chapel  of  ease  at  Islington,"  for  several  assessments  upon  the  plaintiff  duly 
made  by  the  trustees  for  the  purposes  mentioned  in  the  act.   The  avowry  stated 
t  demand  by  the  defendant  upon  the  plaintiff,  that  he  was  summoned  before  a 
magistrate  for  non-payment,  and  upon  default  warrants  were  issued,  under  which 
distress  was  made.     Plea  in  bar,  that  by  the  act,  under  and  by  virtue  and  for 
*5001  ^^  purposes  of  which  the  said  'assessments  or  rates  were  made,  it 
^  was  enacted  that  it  should  be  lawful  for  the  tnistees  to  erect  and  build 
a  chapel,  with  vaults  under  the  same  for  the  burial  of  the  dead,  and  also  to 
enclose  a  sufficient  quantity  of  ground  for  a  cemetery  or  burial-ground  thereto ; 
that  the  trustees  were  empowered  to  borrow  any  sum  of  money  necessary  for 
the  purposes  of  that  act,  not  exceeding  in  the  whole  the  sum  of  30,000/.,  which 
moneys  so  to  be  borrowed,  and  the  interest  thereof,  were  thereby  charged  upon, 
and  made  payable  from  time  to  time  out  of  the  fees  and  sums  of  money  which 
should  be  received  by  the  collector  for  the  time  being,  on  account  of  the  burials 
in  the  said  burial-ground,  and  out  of  the  rates  and  assessments  to  be  made  in 
pursuance  of  that  act :  and  for  securing  the  repayment  of  the  money  so  lo  be 
borrowed,  and  the  interest  thereof,  the  said  trustees  in  manner  therein  mentioned 
were  authorized  to  assign  over  the  same  fees  and  sums  of  money,  rates,  and  as- 
sessments, to  persons  advancing  and  lending  such  money  from  time  to  time,  and 
when  they  should  judge  necessary  to  grant  annuities  to  any  person  who  should 
contribute,  advance,  and  pay  unto  the  said  trustees,  any  sum  of  money  for  the 
absolute  purchase  of  any  annuity,  and  payable  during  the  life  of  every  con- 
tributor, so  that  the  whole  money  to  be  raised  by  the  granting  of  annui- 
ties as  aforesaid,  did  not  exceed  the  whole  sums  intended  to  be  raised  for 
the  purposes  of  that  act;  and  every  annuity  was  thereby  charged  upon  and 
made  payable  out  of  the  fees,  sums  of  money,  rates,  and  assessments,  to  be 
made  under  and  by  virtue  of  the  said  act.     The  plea  then  set  out  the  35th  sec- 
*5011  ^^^^  ^^  ^^  ^^  which  recited,  that  the  fees  or  sums  of  money  to  be  *pay- 
-'  able  in  respect  to  burials  or  interments  of  the  dead  in  the  said  new  chapel 
or  burial-ground,  would  be  insufficient  to  answer  the  purposes  of  that  act ;  and 
then  enacted,  that  it  should  be  lawful  for  the  trustees  to  make  assessments  or 
rates  upon  all  the  then  present  and  future  tenants  and  occupiers  of  any  house, 
buildings,  Slc.,  within  the  parish,  according  to  yearly  improved  value  of  the 
premises,  and  as  the  same  were  ascertained  and  rated  in  the  poor-rate  books  of 
the  said  parish  for  the  time  being,  and  not  exceeding  the  sum  of  2s.  6d.  in  the 
pound  of  the  yearly  value  of  such  buildings,  lands,  dec. ;  and  which  rates  or 
assessments  should  be  paid  quarterly,  and  the  same  when  received,  were  thereby 
vested  in  the  trustees  in  trust,  to  be  applied  by  them  for  the  purposes  of  that 
set,  for  and  during  such  time  as  any  of  the  moneys  to  be  borrowed  upon  the 
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credit  of  that  act  should  remain  due,  or  any  of  the  annuities  to  be  granted  in 
pursuance  or  by  virtue  of  that  act,  should  have  continuance  and  no  longer. (a) 
Averment,  that  before  the  making  of  the  said  several  assessments  and  rates  in 
the  avowry  mentioned,  the  said  trustees  had  wrongfully,  without  any  lawful 
authority,  and  in  excess  and  abuse  of  the  powers  and  'authority  given  r^^no 
to  them  by  the  act,  raised  by  way  of  annuity,  and  by  borrowing  a  sum  ^ 
much  beyond  the  said  sum  of  30,000/.,  which  sum  and  no  more  they  were  by 
the  said  act  authorized  and  empowered  to  raise  either  by  annuities  or  borrow- 
ing, to  wit,  the  sum  of  30,136/.  by  annuities,  and  the  sum  of  2500/.  by  borrow- 
ing, and  exceeding  by  2636/.  the  sum  they  were  by  the  said  act  empowered  to 
raise  as  aforesaid ;  that  the  said  several  assessments  and  rates  in  the  avowry 
mentioned  were  ^ade,  for,  among  other  purposes,  the  purpose  of  paying  the 
said  annuities,  and  the  said  money  so  borrowed  as  aforesaid,  and  which  so  ex- 
ceeded the  sum  by  the  said  act  authorized  to  be  raised  as  aforesaid,  and  so 
wrongfully  raised  as  aforesaid.  And  that  the  said  rates  or  assessment  in  the 
said  avowry  mentioned,  were  not  made  for  the  purposes  and  according  to  the 
said  act,  but  were  each  illegal  and  void.  Replication,  that  at  the  time  of  making 
the  assessments  or  rates  in  the  avowry  mentioned,  the  fees  payable  in  respect 
of  burials  in  the  chapel  and  burying*ground  were  insufficient  to  answer  the 
purposes  of  the  act ;  and  that  divers  annuities  granted  in  pursuance  of  the  act 
then  had  continuance,  and  that,  at  the  time  of  making  the  rates,  it  was  neces- 
sary in  order  to  raise  money  to  carry  into  effect  the  purposes  of  the  act,  to 
make  an  assessment  or  rate  in  the  manner  mentioned  in  the  act  of  parUament, 
and  the  said  assessments  or  rates  were  respectively  made  upon  the  tenants  and 
occupiers,  and  according  to  such  yearly  rent  or  value  as  in  the  act  required ; 
and  each  of  the  assessments  was  made,  and  was  upon  the  face  thereof  stated 
to  be  made  by  five  or  more  trustees,  &c.,  met  in  the  vestry-room,  and  for  cer- 
tain times  therein  'mentioned  respectively,  pursuant  to  the  powers  vested  r^BQo 
in  them  by  the  act,  without  specifying  any  purpose  for  which  such  as-  ^ 
sessments  or  rates  were  so  made ;  and  that  none  of  the  said  assessments  or 
rates  were  by  the  title  thereof,  or  otherwise  expressed  to  be  made  for  any  such 
purposes  as  in  the  plea  mentioned ;  and  that  the  said  rates  and  assessments 
were  respectively  made  pursuant  to  the  powers  vested  in  the  trustees  by  the 
act,  and  were  in  fact  made  for,  among'st  other  purposes,  the  purpose  of  paying 
the  annuities  so  lawfully  granted  under  and  by  virtue  of  the  said  act  of  pailia- 
ment,  and  so  then  continuing.     To  this  replication  the  plaintiff  demurred. 

Chitty  was  to  have  argued  in  support  of  the  demurrer,  but  the  court  called 
upon 

Parke,  contrik.  It  is  admitted  upon  these  pleadings  that  the  trustees  have 
raised  2636/.  beyond  30,000/.  Now,  assuming  that  it  was  illegal  for  them  to 
raise  money  to  be  appropriated  to  the  payment  of  the  excess  above  that  sum, 
still  the  rate  on  the  face  of  it  was  good,  and  the  collector  had  a  right  under  this 
act  of  parliament  to  take  the  distress.  Tn  cases  of  this  description  the  question 
has  always  been,  whether  the  rate  on  the  face  of  it  appears  to  have  been  made 
for  legal  or  illegal  purposes.  Rex  v.  Hardy,  Cowp.  679  ;  Rex  v.  Brograve,  4 
Burr.  2401.  If  it  be  for  legal  purposes  the  rate  has  been  held  to  be  good,  even 
though  the  money  raised  may  have  been  likely  to  be  misapplied.  In  Rex  v. 
7%c  Mayor  and  Burgesses  of  Gloucester,  6  T.  R.  346,  the  rate  *was  r»xA4 
for  more  than  it  ought  to  have  been,  for  the  act  under  which  it  was  made  ^ 

(a)  Besides  the  clauses  of  the  act  set  out  in  the  plea,  the  following  sections  were  referred  to 
in  argument.  The  seventh  section,  by  which  the  trustees  were  authorized  to  appoint  a  trea- 
surer, clerk,  and  collectors,  and  such  other  officers  and  persons  as  they  (the  trustees)  should 
think  proper,  and  out  of  the  moneys  to  be  received  by  virtue  of  the  act,  to  allow  and  pay  such 
salaries,  wages,  and  allowances  to  those  officers  as  they  (the  trustees)  should  think  reasonable. 
Section  26,  by  which  the  trustees  were  authorized,  out  of  the  fees  and  rates,  to  pay  every 
year  to  the  mmister  or  curate  any  sum  not  less  than  150Z.  Section  30,  by  which  the  trustees 
were  authorized,  out  of  the  same  fund,  to  pay  to  the  clerk  of  the  chapel  for  his  salary  sudi 
sum  as  they  should  think  proper. 
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empowered  the  making  of  a  rate  to  reimburse  existing  overseers  their  reason- 
&ble  expenses,  but  the  rate  was  really  for  raising  a  sum  to  reimburse  former 
overseers ;  the  courts  however,  held  themselves  bound  by  what  appeared  on  the 
face  of  the  rate  itself,  and  decided  that  it  was  good.  Here,  the  trustees  have 
the  power  of  making  a  rate,  provided  it  shall  not  exceed  2s.  6cL  in  the  pound. 
But  the  rate  is  not  rendered  bad  because  there  may  have  been  an  intention  on 
the  part  of  the  trastees  to  apply  a  small  part  of  the  money  raised  to  illegal  pur- 
poses. It  is  admitted  upon  the  pleadings,  that  the  rate  was  duly  made ;  that  the 
burial  fees  were  insufficient  to  answer  the  purposes  of  the  act ;  that  annuities 
were  in  existence ;  and  that  it  was  necessary  for  the  trustees  to  raise  money  by 
assessments,  to  carry  into  effect  the  purposes  of  the  act ;  and  that  the  purposes 
mentioned  in  the  plea  were  not  mentioned  in  the  assessments ;  it  was,  therefoire, 
a  good  rate  upon  the  face  of  it.  Although  the  trustees  have,  in  fact,  raised 
more  money  than  they  were  authorized  to  do,  that,  according  to  the  authorities, 
is  no  objection  to  the  rate  itself;  but  the  party,  if  he  objected  to  the  quantum 
of  the  rate,  ought  to  have  appealed  to  the  quarter  sessions.  [Batley,  J.  There 
is  a  material  distinction  between  this  case  and  the  cases  which  you  have  cited. 
They  were  the  cases  of  poor-rates.  Now,  the  overseers  of  the  poor  are  at 
liberty  from  time  to  time  to  raise  prospectively  by  rates,  sufficient  sums  for  the 
relief  of  the  poor.  Those  sums  cannot  be  specifically  limited  ;  for  the  overseers 
cannot,  a  priori,  say  how  much  they  shall  want  for  such  a  purpose.  Here,  on 
*505n  ^^  other  hand,  the  ^trustees  are  authorized  by  the  act,  in  the  first  place 

■^  to  raise  a  definite  sum  by  loan  or  annuity,  and  then  to  raise  by  rate  so 
much  money  as  will  be  sufficient  to  pay  either  the  common  or  annuity  interest 
upon  the  sum  borrowed,  together  with  such  sum  as  is  sufficient  to  pay  the  salary 
of  the  clefgyroan."]  The  sum  which  the  trustees  are  empowered  to  borrow  is 
definite  and  specim;,  but  that  which  they  are  authorized  to  raise  by  rates  is  in- 
definite By  the  seventh  section  they  are  authorized  out  of  the  moneys  to  be  re- 
ccired  under  the  act,  to  pay  such  salaries,  &c.,  to  the  treasurer  and  other  officers 
as  they  shall  think  reasonable.  The  sums  are  indefinite ;  there  is  no  limitation, 
therefore,  to  the  sums  which  they  are  authorized  to  raise.  They  are  authorized 
to  raise  money  for  a  variety  of  purposes,  and  those  purposes  include  the  interest 
of  a  specific  sum.  Although  they  have  borrowed  more  than  that  sum,  still  the 
rate  has  been  raised  for  the  purposes  of  the  act,  and  that  is  sufficient.  The 
only  limitation  put  upon  the  rate  in  the  clause  empowering  the  trustees  to  make 
it  is  that  it  shall  not  exceed  the  sum  of  2s,  6d,  in  the  pound. 

Batlet,  J.  The  quc!*tion  in  this  case  arises  upon  the  validity  of  a  rate 
made  under  the  provisions  of  a  local  act  of  parliament  passed  for  a  speci- 
fic purpose.  That  act  empowers  the  trustees  to  borrow  money,  and  to  raise 
money  by  rates  for  certain  purposes  specified.  One  of  those  purposes  is 
to  keep  down  the  interest  of  money  borrowed ;  and  they  are  entitled  to 
rtisc  money  either  by  borrowing  or  by  way  of  annuity ;  but  their  power 
of  borrowing  is  limited,  for  the  sum  borrowed  is  not  to  exceed  the  sum 
*5061  ^^  30,000/.     The  act  of  parliament,  'therefore,  gives  a  special  power, 

-^  and  that  power  ought  to  be  strictly  folltrwed,  and  as  it  authorizes  them 
to  borrow  a  certain  sum  of  money,  and  afterwards,  by  rates,  to  pay  the  interest 
of  the  money  borrowed,  they  have  no  right  to  borrow  beyond  the  specified 
amount,  or  to  raise  rates  to  pay  interest  upon  any  higher  sum.  It  has  been 
aTped  that,  as  the  trustees  are  authorized  to  raise  money  by  assessments,  and 
that  as  the  payment  of  interest  is  not  the  only  purpose  to  which  the  money  is 
applicable,  the  rate  is  a  good  rate,  and  that  the  intention  of  the  trustees  to  mis- 
apply part  of  the  money,  does  not  render  the  rale  invalid,  but  only  gives  the 
party  upon  whom  the  rate  is  to  be  levied,  a  right  of  appeal  or  of  action,  if  the 
money  raised  should  be  misappropriated.  It  appears  to  me,  however,  that  there 
ii  this  fallacy  in  that  argument.     The  vice,  instead  of  being  in  the  disposition 


224  RiCHTER  V.  Hughes.  M.  T.  1824.  [506 

or  appropriation  of  the  money,  is  in  the  original  raising  of  the  money ;  for  th^ 
quantum  of  the  rate  is  increased  by  including  in  the  amount  this  which  I  call 
illegal  interest,  and  therefore  the  rate  is  void  in  toto.  The  trustees  had  a  power 
to  raise  30,000/.  only,  and  they  would  have  to  pay  therefore  the  interest  on  that 
sum,  besides  certain  salaries.  Then  they  would  have  a  right  to  raise  as  much 
more  as  might  be  requisite  for  the  payment  of  these  salaries ;  but  beyond  that 
they  have  no  right  to  go.  There  is  a  material  distinction  between  this  case  and 
that  of  Bex  v.  The  Mayor  and  Burgeaten  of  Glouceater.  There,  the  money 
to  be  raised  was  for  the  relief  and  support  of  the  poor.  The  expense  would 
vary  from  day  to  day ;  it  is  necessary  in  such  cases  to  raise  money  prospec- 
tively, so  that  there  may  be  always  some  in  hand,  in  order  to  meet  whatever 
^demands  may  occur.  The  power  of  making  rates  for  the  poor  is  not  rm^efj 
confined  to  certain  limits,  but  as  much  money  is  to  be  raised  as  the  over-  '- 
seers  think  fitting  and  necessary.  The  objection  in  that  case  was,  that  the 
parties  meant  to  misapply  a  part  of  the  money,  and  it  was  held  that  that  did  not 
make  the  rate  bad  in  toto,  upon  the  ground  that  the  parties  were  warranted  in 
raising  a  sum  of  money  to  the  full  amount  of  what  they  did  raise.  In  the  pre- 
sent case,  on  the  other  hand,  the  parties  were  not  warranted  in  raising  money 
to  the  amount  which  would  be  raised  by  this  rate.  It  is  this  circumstance  whicht 
in  my  opinion,  makes  the  rate  bad  in  toto,  and  the  warrant  bad  in  toto.  The 
party  upon  whom  the  distress  has  been  levied  was  liable  to  contribute  only  an 
aliquot  part  of  the  sum  authorized  to  be  raised  by  the  act.  In  this  case  the 
plaintiff  was  rated  and  distrained  upon  for  more  than  he  was  by  law  liable  to 
pay,  and  the  defendant  had  no  autnority  so  to  distraiu  upon  him.  There  are 
cases  in  which  it  has  been  held  that  if,  under  a  warrant  of  distress,  more  be 
claimed  of  a  party  than  he  is  liable  to  pay,  the  warrant  is  bad  in  toto.  For  these 
reasons,  it  seems  to  me  that  the  distress  was  illegally  taken,  and  that  the  plain- 
tiff is  entitled  to  the  judgment  of  the  court. 

HoLROYD,  J.  I  am  of  opinion  that  this  rate  is  bad.  The  cases  which  have 
been  cited  are  very  different  from  the  present.  In  Rex  v.  TTie  Afavor  and 
Burgesses  of  Gloucester,  a  general  power  was  given  to  the  persons  vvho  were 
to  make  the  rate,  to  make  such  a  rate  as  in  their  judgment  they  should  think 
fit  and  proper  for  the  maintenance  and  relief  of  the  poor.  The  objects  of  that 
*rate  were  of  necessity  all  in  prospectu.  It  was  not  intended  to  pay  any  r«e|)Q 
moneys  borrowed,  or  due,  or  becoming  due.  Now  the  present  rate  was  ^ 
not  for  any  thing  in  prospectu,  but  to  pay  debts  already  incurred,  with  respect 
to  moneys  borrowed  either  upon  interest  or  annuity,  or  with  respect  to  moneys 
due  to  the  clergyman  or  the  officers.  Those  sums  were  to  be  paid  out  of  the 
moneys  raised  or  otherwise  received  under  the  authority  of  the  act  of  parliament. 
Now,  taking  the  general  purport  of  the  act  as  it  appears  from  its  enactments, 
and  especially  adverting  to  the  words  of  the  thirty -fifUi  section,  it  seems  to  me 
that  these  tnistees  had  a  power  to  raise  certain  moneys  for  the  purpose  of  paying 
the  interest  of  the  original  sum  which  they  were  authorized  under  the  act  to 
raise,  and  likewise  of  paying  the  salaries  mentioned  in  the  act ;  but  those  were 
not  matters  in  prospectu.  The  money  to  be  raised  was  to  be  applied  to  the 
payment  of  money  already  actually  borrowed,  or  then  actually  due,  and  there- 
fore could  not  be  for  payment  of  salaries  afterwards  to  become  due,  and  not 
due  at  the  time  of  making  the  rate.  These  trustees  must  know  that,  if  they 
borrow  beyond  the  sums  which  they  are  empowered  to  borrow  under  the  act 
of  parliament,  they  are  going  beyond  the  power  given  them  to  raise  money  to 
be  applied  to  the  purposes  of  the  act,  one  of  which  is  the  repayment  of  the 
money  there  specified.  If  they  raised  money  by  rates  beyond  the  legal  amount 
of  the  interest  of  30,000/.  as  soon  as  the  interest  upon  that  sum  is  paid,  there 
is  a  complete  end  of  their  power  to  make  rates  at  all.  I  think,  in  this  case,  the 
objection  is  to  the  rate  itself,  though  it  would  be  otherwise  in  a  poor-rate,  where 
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the  money  is  to  be  raised  and  expended  according  to  contingencies  as  they 

arise. 

*50(I1       *Bs^v  J«    The  question  raised  by  the  pleadings  in  this  case  is  neither 

^  more  nor  less  than  this,  viz.,  whether  a  party  who  has  a  limited  authority 
under  an  act  of  parliament,  may  come  forward  and  avow  that  hu  has  abused  the 
provisions  of  the  act,  and  at  the  same  time  pray  to  be  protected.  It  appears  that 
the  trustees  had  a  power  to  raise  the  sum  of  30,000/.,  and  that  they  have  actually 
raised  32,656/.  They  have  made  a  rate  to  pay  the  interest  of  the  larger  sum» 
and  the  distress  in  this  case  issued  in  order  to  levy  that  rate.  The  plaintiff  re- 
sists the  distress,  on  the  ground  that  the  trustees  have  wrongfully  borrowed 
2656/.  beyond  the  sum  of  30,000/.,  which  the  act  authorizes  them  to  borrow,, 
and  that  this  circumstance  has  made  their  rate  illegal  and  void  ;  and  the  answer 
to  this  plea  of  the  plaintiff  is,  that  the  rate  was  expressly  made  for  the  purpose 
of  covering  such  illegal  excess ;  for  it  is  admitted  that  the  trustees  have  bor- 
rowed more  than  they  were  entitled  to  borrow ;  but  they  say  by  the  pleadings^ 
that  at  the  time  of  making  the .  assessment,  the  burial  fees  were  insufficient  to 
answer  the  purposes  of  the  act,  and  that  the  annuities  granted  by  the  act  were 
in  existence ;  that  it  was  necessary  to  raise  money  by  assessments,  in  order  to 
cany  into  effect  the  purposes  of  the  act,  and  that  the  assessments  were  legally 
made,  and  were  stated  so  to  be  made  according  to  the  purposes  of  the  act,  and 
without  specifying  any  purpose  for  which  they  were  made.  The  substance  of 
the  answer  is,  that  the  rate,  on  the  face  of  it,  appears  to  be  for  legal  purposes, 
but  that  it  is  not  made  by  legal  authority ;  for  where  the  authority  is  a  limited 
authority,  can  it  be  any  justification  to  say  that,  being  empowered  to  raise  only 
a  certain  sum,  they  have  in  fact  levied  more  ?  The  King  v.  Tlie  Mayor  and 
*5101  ^^^trgesses  of  Gloucester  is  distinguishable,  because  there,  the  money 

-^  was  properly  raised  in  the  first  instance.  The  ground  of  the  decision 
in  that  case  was,  that  the  money  having  been  properly  raised,  it  was  not  com- 
petent for  the  court  to  quash  the  rate  because  the  money  might  be  misapplied. 
But  here  the  money  was  not  properly  raised,  for  it  was  raised  for  the  purpose 
of  being  applied  to  a  purpose  not  contemplated  by  the  legislature.  But  it  is 
said  that  this  should  have  been  made  the  subject-matter  of  appeal,  but  if  that 
which  has  been  done,  has  been  done  without  authority,  it  is  null  and  void.  If 
the  act  done  by  the  trustees  had  been  legal,  and  the  money  had  afterwards  been 
misapplied,  that  undoubtedly  would  have  been  a  proper  subject  for  an  appeal ;  for 
then  they  would  have  been  justified  in  raising  the  money,  but  not  in  its  appli- 
cation. Bat  here  it  is  distinctly  admitted  in  the  pleadings  that  the  first  act  was 
illegal  I  am  therefore  of  opinion  that  this  rate  was  not  raised  for  the  purposes 
contemplated  by  this  act  of  parliament,  and  that  the  distress  which  was  issued 
to  enforce  it  was  illegal,  and  that  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

•511]  'PHILLIPS  V.  BISTOLLI. 

By  the  eouditioiui  of  a  sale  by  anction,  the  purchaser  was  to  pay  30  per  cent,  upon  the  price, 
U(M>D  being  declared  the  highest  bidder,  and  the  residue  before  the  soods  were  removed.  A 
jot  was  knocked  down  to  A.,  as  the  highest  bidder,  and  delivered  to  aim  immediately.  After 
it  had  remained  in  his  hands  three  or  four  minutes,  he  stated  that  he  hod  been  mistaken  in 
the  price,  and  refused  to  keep  it.  No  part  of  the  price  had  been  paid  :  Heldt  that  it  was  a 
question  of  fact  for  the  jury,  whether  there  had  been  a  delivery  by  the  seller,  and  an  actual 
•eeeptanoe  by  the  buyer,  intended  by  both  parties  to  have  the  effect  of  transferring  the  right 
ot  possession  from  one  to  the  other. 

Assimpsrr  for  goods  sold.  Plea,  non-assumpsit.  At  the  trial  before  Abbott, 
C.  J.,  at  the  Middlesex  sittings  afler  Hilary  term,  1823,  the  following  appeared 
to  be  the  facts  of  the  case.  The  plaintiff  was  an  auctioneer,  and  in  July,  1822, 
bad  pat  up  for  sale,  among  several  other  articles,  a  pair  of  ear-rings,  the  pro- 
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peft7  of  ft  jeweller,  deseribed  in  the  eatakifoe  a^  brillimt  top  and  dtop  ear^rinp ; 
one  of  the  conditions  of  sale  was*  that  the  purchaser  should  pay  30  per  cent, 
upon  being  declared  the  highest  bidder,  and  the  residue  of  the  price  before  the 
goods  were  removed.  The  defendant  wds  a  foreigner,  and  did  not  fully  under- 
stand the  English  language :  but  he  was  in  the  habit  of  attending  the  plaintiflTs 
sales,  and  purchasing  goods.  On  the  day  in  question  he  attended,  and  bought 
several  lots,  and  the  ear-rings  in  question  were  knocked  down  to  him  as  the 
highest  bidder,  at  the  price  of  88  guineas.  They  were  immediately  delivered 
to  him,  and  he  received  them  without  making  any  objection.  Afler  they  had 
been  in  his  hands  three  or  four  minutes,  a  person  who  interpreted  for  him  said 
to  the  plaintiff  that  the  defendant  had  bid  for  the  lot  in  question  under  a  mistaken 
idea  that  the  price  at  which  it  was  knocked  down  to  him  was  48  guineas.  The 
plaintiff  said  that  the  last  bidding  had  been  mentioned  three  tiroes.  The  de- 
fendant then  mumed  the  ear-rings.  The  plaintiff,  however,  refused  *to  rtgio 
take  them  back,  but  said  he  would  keep  them  on  defendant's  account.  ^ 
It  appeared  further,  that  if  they  were  Assyrian  garnets,  they  would  be  worth 
about  ftO/.  only,  but  if  they  were  rubies,  they  would  be  worth  the  price  at  which 
they  were  knocked  down.  And  it  was  doubtftti,  upon  the  evidence,  whether 
they  were  rubies  or  garnets.  It  was  objected^  on  the  part  of  the  defendant, 
that  there  was  no  acceptance  of  the  goods  by  him  so  as  to  take  the  case  out  of 
the  statute  of  frauds.  Tlie  lord  chief  justice,  however,  was  of  opinion  that 
there  was  a  sufficient  acceptance,  provided  that  the  defendant  was  under  no 
mistake  when  he  bid  the  88  guineas,  and  left  it  to  the  jury  to  find  whether  the 
defendant  was  mistaken  in  the  price  at  the  time  when  he  bid  the  88  guineas, 
and  the  jury  having  found  that  there  was  no  mistake,  a  verdict  was  entered  for 
the  plaintiff.  In  last  Easter  term  a  rule  nisi  was  obtained  by  Scarlett  for  a 
new  trial,  upon  the  ground  that  there  was  no  acceptance,  inasmuch  as  the 
plaintiff  had  a  lien  upon  the  goods  until  the  price  was  paid,  and  he  could  not 
-therefore  have  intended  to  part  with  the  possession  of  the  goods.  In  order  to 
satisfy  the  statute  of  frauds  there  must  be  a  delivery  by  the  vendor,  with  the 
intention  of  parting  with  the  possession  of  the  property  sold.  Now,  here  it  is 
not  to  be  presumed  that  the  plaintiff  intended  to  part  with  the  possession  of  the 
property  until  the  price,  or  the  deposit  mentioned  in  the  conditions  of  sale,  was 
paid.  At  all  events  it  was,  under  the  circumstances,  a  question  of  fact  for  the 
jury,  whether  the  delivery  was  made  by  the  vendor  with  the  intention  of  part- 
ing with  the  possession,  and  whether  the  defendant  accepted  the  goods  with  tlie 
(intention  of  acquiring  the  right  of  possession  *as  owner.  Chaplin  v.  r^ei  o 
Rogers,  1  East,  192 ;  Blenkinsop  v.  Oayton,  1  B.  Moore^  328.  ^ 

Oumey  and  Comyn  now  showed  cause.  It  is  sufficient  to  satisfy  the  statute 
of  frauds  if  the  defendant  for  a  single  moment  accepted  the  goods.  Carter  v. 
ToU98tttn(f  5  B.  &  A.  855.  Here  they  must  have  been  delivered  by  the  vendor 
with  the  intention  of  vesting  the  ri^ht  of  possession  in  the  vendee  as  owner. 
[HoLVORD,  J.  Then  you  say  that  the  vendee  would  have  had  a  right  to  take 
ihe  goods  away,  although  the  auctioneer  had  insisted  upon  the  price  being  first 
paid.]  The  plaintiff  waived  his  right  to  the  payment  of  the  price  of  the  depo* 
sit,  by  delivering  the  goods.  Here,  upon  the  evidence,  it  appears  at  least  that 
the  goods  were  delivered  to  the  defendant  as  owner,  that  he  received  them  with- 
out objection,  and  that  he  kept  them  in  his  possession  for  three  or  four  minutes. 
There  was  therefore  an  acceptance  by  him  as  owner  during  that  interval. 

Per  Curiam,  In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of  the 
goods  by  the  vendor,  with  an  intention  of  vesting  the  right  of  possession  in  the 
vendee ;  and  there  must  be  an  actual  acceptartce  by  the  latter,  with  an  intention 
of  taking  to  the  possession  as  owner.  It  lies  upon  the  plaintiff  in  this  case,  to 
make  out  that  there  was  such  delivery  and  acceptance.  Now,  here  by  die 
printed  conditions  of  sale,  a  deposit  of  thirty  per  cent,  was  to  be  paid  upon  lite 
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ptr^  bebf  dtelared  die  bighest  bidder,  and  the  residue  of  the  irarchafle^raonej 
*5U1  ^^  *^^  goods  were  reinoved ;  and  it  is  not  to  be  presumed  that  the 
^  Tendor  intended,  contrary  to  that  condition,  to  part  wiUi  the  right  of  pos- 
session nntii  the  deposit  or  price  was  paid*  There  was,  therefore,  rerj  slight 
eridenoe  to  show  that  the  plaintiff  intended  to  part  with  all  control  over  the 
goods  when  he  delivered  them.  Then  was  there  any  acceptance  hy  the  defend- 
ant as  owner  ?  It  appears  that  a  very  short  interval  elapsed  afler  the  lot  was 
kfloeked  down,  before  the  defendant  objected  that  he  had  been  mistaken  in  the 
price.  Unless,  therefore^  the  retaining  of  them  for  the  three  or  four  minutes 
that  intervened,  was  evidence  of  an  actual  acceptance  by  him  as  owner,  it  is 
dear  dial  there  was  not  any  acceptance  afterwards.  That,  at  all  events^  was 
very  slight  evidence  of  an  acceptance  by  the  defeo'^ant  as  owner,  and  it  ought 
at  least,  under  all  the  circumstances,  to  be  submitted  as  a  question  of  fact  to  the 
jury,  whether  there  was  a  delivery  by  the  vendor  and  an  actu^  acceptance  by 
the  vendee,  intended  by  both  parties  to  have  the  effect  of  transferring  the  right 
of  possession  from  the  one  to  the  other. 

Rule  abs<^te 

•615]  •XOARING  V.  STONE. 

Bf  a  tnnipik^  aet,  a  toll  of  ikd.  was  impoted  apon  every  horse  or  othef  beast  drawing  any 
cosch  or  other  carriage,  for  every  horse  drawing  singly  any  carriage,  the  same  toll;  for 
every  horse  drawing  any  wagon  or  other  such  carriage  drawn  by  two  horses  of  more,  the 
ram  of  M. ;  for  every  horse  laden  or  unladen,  and  not  drawing,  the  sum  of  Id.  The  statute 
Iheo  provided  that  no  person  should  be  liable  to  pay  toll  more  than  once  in  any  one  day  at 
aay  toU-nue  for  passing  and  repassing  in  anv  one  day  with  the  same  horses  and  carriaffes 
thfoogh  the  same,  but  all  persons  havmg  paia  toll  once,  and  producing  a  ticket  denoting  the 
psyment  of  such  toll,  were  afterwards  to  pass  and  repass  with  the  same  horses  and  carhages 
toll  free  during  the  same  day.  A  stage-coach,  drawn  by  four  horses,  passed  through  a  gats 
erected  under  this  act  of  parliament,  and  paid  the  toll.  In  the  evening  of  the  same  day,  a 
diflerent  coach,  called  by  the  same  name,  belonging  to  the  same  proprietor,  driven  by  the 
tame  coachman,  and  drawn  by  the  same  four  horses,  but  carrying  different  passenger^  and 
diflefivBt  parcels  for  hire,  passed  through  the  same  gate :  Httd,  tnat  a  seoona  toll  was  pay- 
ible  IB  respeet  of  this  carriage  and  horses. 

Taasrass  for  taking  and  detaining  the  plaintiff's  hofse.  At  the  trial  before 
BntBoooH,  J.«  at  the  Summer  assizes,  1823*  for  the  county  of  Devon,  the  jury 
Ibond  a  verdict  for  the  plaintiff,  damages  one  shilling,  subject  to  the  opinion  of 
this  court  on  the  following  case. 

By  a  local  act  of  the  47  G.  3,  "  for  repairing  and  improving  the  road  from 
the  Honiton  tnmpike-road  near  Yard  Farm,  in  the  parish  of  Lepottery,  in  the 
county  of  Devon,  to  the  Ilminster  tumpike*road  near  the  village  of  Horton,  in 
the  parish  of  Ilminster,  in  the  county  of  Somerset ;''  trustees  were  appointed 
with  power  to  erect  toll-gates.  By  section  10  it  was  enacted,  **  that  the  several 
tolls  hereinafter  particularly  mentioned,  shall  be  demanded  and  taken  at  each 
of  the  said  toll-gates  or  turnpikes  which  shall  be  erected  in  pursuance  of  this 
act,  (except  as  hereinafiter  expressly  directed  or  provided  to  the  contrary,)  before 
My  horse,  catde,  or  beast,  upon  which  any  toll  is  by  this  act  imposed,  shall  be 
permitted  to  pass  through  the  same,  (that  is  to  say :)  For  every  horse,  mare, 
gelding,  or  other  beast  drawing  in  any  coach,  chariot,  barouche,  chaise,  curricle, 
*5lfi1  ^^^^^^^f  berlin,  ^calash,  hearse,  or  other  carriage,  the  sum  of  4id. :  for 
^  every  horse,  mare,  gelding,  or  other  beast  drawing  singly  or  alone,  any 
earriage  of  any  description  whatsoever,  the  sum  of  4d. :  for  every  horse,  mare, 
gelding,  or  other  beast  drawing  any  wagon,  wain,  cart,  or  other  such  carriage 
drawn  by  two  horses  or  beasts  of  draught,  or  more,  the  sum  of  Sd, :  for  every 
horse,  mare,  gelding,  mule,  or  ass,  laden  or  unladen  and  not  drawing,  the  sum 
of  l(f.*'  By  section  18,  *'  No  person  or  persons  shall  be  liable  to  pay  toll 
more  than  once  at  any  one  toll-gate  or  turnpike  to  be  erected  by  virtue  of  this 
fot  passing  and  repassing  at  any  time  or  times  in  any  one  day  (to  be  com- 
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puting  from  twelve  of  the  clock  &t  night  to  twelve  of  the  clock  in  the  succeeding 
night)  with  the  same  horse  or  horses,  cattle,  beasts,  and  carriages  through  the 
same  toll-gate  or  turnpike ;  but,  that  all  and  every  person  and  persons  having 
paid  toll  once  as  aforesaid,  and  producing  a  ticket  denoting  the  payment  of  such 
toll,  (which  ticket  the  collectors  of  the  tolls  are  hereby  required  to  give  gratis 
on  receipt  of  the  toll,)  shall  afterwards  pass  and  repass  with  the  same  horse  or 
horses,  cattle,  beasts,  and  carriages,  toll  free  during  the  same  day  through  the  same 
toll-gate  or  turnpike  where  such  toll  was  paid.  Provided  always,  that  not  more 
than  one  toll  shall  be  taken  from  any  person  or  persons  for  passing  or  repassing 
the  same  day  with  the  same  horse  or  horses,  cattle,  beasts,  and  carriages,  through 
all  the  toll-gates  or  turnpikes  to  be  erected  by  virtue  of  this  act ;  but  that  every 
person  having  once  paid  the  toll  by  this  act  imposed,  and  producing  a  ticket 
denoting  the  payment  hereof,  (which  ticket  the  collectors  of  the  tolls  are  hereby 
required  to  give  gratis  on  the  receipt  of  such  tolls,)  shall  pass  and  repass  with 
the  same  horse  or  horses,  cattle,  beasts,  and  carriages,  toll  free  during  such 
May  through  all  the  other  toll-gates  or  turnpikes  to  be  erected  in  and  r^g^w 
upon  these  roads."  By  section  13,  ••  If  any  person  shall  refuse  to  pay  ^ 
the  toll  after  demand  thereof  made,  it  shall  be  lawful  for  the  toll  collector  to 
seize  and  distrain  any  horse,  cattle,  or  beast,  upon  which  any  toll  is  imposed  by 
this  act."  Under  this  act  toll-gates  have  been  erected,  and  among  others 
one  called  the  Devon  gate,  to  which  the  defendant  on  the  II th  April,  1823, 
was  the  keeper  and  toll  collector.  On  that  day  the  Bath  and  Exeter  sub- 
scription coach,  driven  by  one  William  Wager,  (as  servant  of  the  proprietors, J 
drawn  by  four  horses,  and  carrying  passengers  and  parcels  for  hire,  passed 
through  the  Devon  gate  in  its  way  from  Exeter  to  Bath.  The  toll  of  Is.  6(f., 
being  4id.  for  each  horse,  was  paid  by  the  driver  on  passing  tlirough  the  said 
gate,  and  a  ticket  denoting  the  payment  of  the  tolls  was  given  by  the  defendant 
to  W.  Wager.  In  the  evening  of  the  same  day,  a  different  coach  called  by  the 
same  name,  and  belonging  to  the  same  proprietors,  driven  by  the  same  coachman, 
and  drawn  by  the  same  four  horses,  but  carrying  different  passengers  and  different 
parcels  also  for  hire,  passed  through  the  same  gate  on  its  way  from  Bath  to 
Exeter ;  the  driver,  W.  Wager,  produced  a  ticket  which  had  been  given  to  him 
in  the  morning,  but  the  defendant  insisted  on  taking  a  second  toll  of  Is.  6d. ; 
and  upon  the  driver's  refusing  to  pay  this  second  toll,  the  defendant  took  one 
of  the  horses  from  the  coach,  and  retained  it  until  the  sum  of  Is.  6d.  was  paid 
to  him  by  the  driver,  W.  Wager.  The  gate  called  the  Devon  Gate,  is  within 
the  county  of  Devon,  and  the  horse  so  taken  was  the  property  of  the  plaintiff, 
Loaring,  one  of  the  proprietors  of  the  coaches. 

/Vflwer,  for  the  plaintiff.  Here  the  toll  is  imposed  by  *the  enacting  clause  r«gig 
upon  horses  only,  and  upon  horses  drawing  as  well  as  those  not  drawing.  ^ 
It  appears  by  the  proviso,  that  the  legislature  thought  that  it  was  sufficient  for  the 
purposes  of  the  trust,  that  for  the  same  thing,  and  on  the  same  day,  one  toll  only 
should  be  payable.  The  exemption  ought  to  be  construed  as  commensurate  with 
the  toll;  and  as  the  toll  is  imposed  upon  horses  drawing  as  well  as  upon  horses 
not  drawing,  the  exemption  of  *'  horses"  in  the  proviso  cannot  be  considered  as 
confined  in  its  application  to  horses  not  drawing.  Gray  v.  Shilling,  2  B.  &  B. 
30.  Indeed  it  seems  probable  that  the  word  "  carnages"  was  inserted  in  the 
clause  in  order  to  show,  that  the  exemption  was  meant  to  extend  to  horses 
drawing  carriages  as  well  as  to  others.  Here,  at  all  events,  taking  the  two 
rlauses  together,  it  is  by  no  means  clear  that  the  toll  is  due,  and  it  is  incumbent 
upon  those  who  seek  to  impose  a  burden  upon  the  public  to  show  that  their 
claim  rests  upon  clear  and  unambiguous  language.  Leeds  and  Liverpool  Canal 
Company  v.  Hustler,  I  B.  &;  C.  424. 

Adam,  contri,  was  stopped  by  the  court 

Baylet,  J.     This  case  doev  not  admit  of  any  reasonable  doubt.     All  casM 
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of  this  description  depend  upon  the  manner  in  which  the  act  of  parliament  is 
worded.  ToUs  are  imposed  in  consideration  of  the  injury  done  to  the  roads 
by  the  horses  and  carriages  passing  over  the  same.  The  degree  of  injury  de- 
pends on  the  manner  in  which  the  horses  are  employed.  Now,  in  this  case, 
the  enacting  clause  imposes,  first,  a  toll  of  4id>  upon  every  horse  drawing  in 
*5101  ^^^  coach,  chariot,  ^. ;  secondly,  a  ^similar  toll  upon  every  horse 
-^  drawing  singly  any  carriage  whatever ;  thirdly,  a  toll  of  3d.  upon  every 
hone  drawing  any  wagon  or  other  such  carriage  drawn  by  two  horses ;  and, 
fourthly,  a  toll  of  Id,  upon  every  horse  not  drawing.  The  toll  is  therefore  im- 
posed upon  the  horse,  and  not  upon  the  carriage ;  but  then  by  the  eighteenth 
BeetioD,  no  person  is  to  pay  toll  more  than  once  at  any  one  gate  for  passing  and 
repassing  in  any  one  day  with  the  same  horse  or  horses  and  carriages,  but  every 
person  having  paid  toll  once,  and  producing  a  ticket,  shall  afterwards  pass  and 
repass  with  the  same  horse  or  horses  and  carriages,  toll  free.  Now,  as  no  toll 
was  imposed  by  the  enacting  clause  upon  the  carriage,  there  could  be  no  reason 
for  introducing  that  word  into  the  proviso,  unless  it  were  intended  to  confine 
the  exemption  in  respect  of  horses  drawing  carriages  to  the  same  horses  draw- 
ing the  same  carriage ;  and  it  may  be  very  reasonable  that  the  exemption  should 
be  limited  to  that  case,  for  otherwise  the  same  horses,  with  a  different  hired 
chaise,  and  with  different  travellers,  would  be  exempt  from  the  payment  of 
toll. 

HoLBoTD,  J.  I  am  of  the  same  opinion.  The  act  imposes  the  toll  upon 
horses,  according  to  the  manner  in  which  they  are  employed.  By  the  enacting 
clanse,  toll  would  be  payable  in  respect  of  every  horse  every  time  it  passed  the 
gate.  The  party,  therefore,  claiming  the  exemption  must  show  that  he  comes 
within  the  terms  of  the  proviso.  Now  here  the  plaintiff  cannot  bring  himself 
within  the  proviso,  unless  some  of  the  words  contained  in  it  be  altered,  or  re- 
jected altogether.  The  word  "  carriage"  occurs  several  times  in  the  proviso, 
*5201  ^^^  accompanied  with  such  other  words  as  show  'clearly  that  there  must 
^  be  both  the  same  horses  and  the  same  carriage,  in  order  to  entitle  a  party 
passing  the  gate  a  second  time  to  the  exemption. 

BxsT,  J.,  concurred. 

Judgment  for  the  defendant 


CATHERINE  MARTHA  MELLISH  v.  WILLIAM  MELLISH,  EDWARD 

MELLISH,  and  THOMAS  MELLISH. 

A  being  wued  in  fee  of  an  estate  called  H.,  subject  to  a  mortgage  for  years,  by  his  will,  lin 
which  there  was  a  statement  in  fiffures  of  the  amount  of  the  estimated  value  of  bis  entire 
poperty,  of  the  sum  which  his  wife  had  brought  him  on  his  marriace,  and  of  the  sum  which 
lie  oiroaelf  had  settled  upon  his  marriage,  and  of  the  estimated  value  of  the  estate  at  H.,) 
directed  that  his  daughter  C.  M.  should  have  the  disposal  of  the  sum  which  he  himself  had 
settled  on  bis  wife,  and  in  case  she  did  not  dispose  of  it,  that  it  was  to  go  to  certain  persons 
therein  named.  He  then  desired  that  H.  should  go  to  his  daughter  C.  M.  as  follows :  in 
cise  she  married  and  had  a  son,  to  go  to  that  son ;  in  case  she  had  more  than  one  daughter 
at  her  husband's  or  her  death,  and  no  son,  to  ffo  to  the  eldest  daughter ;  but  in  case  she  had 
bat  one  daughter  or  no  child  at  that  time,  he  desired  it  might  ^o  to  his  brother  W.  M.  He 
then  gave  specific  legacies  nearly  to  the  amount  of  the  sum  which  remained,  after  deducting 
the  money  settled  on  his  marriage  and  the  value  of  the  estate  at  H.  And  he  directed  that 
bis  daiu^ter  should  pay  an  annuity  to  a  person  therein  named  for  life ;  and  then  he  made 
his  brother  W.  M.  his  sole  leffatee:  Hddt  that  CM.  took  an  estate  in  tail  male  in  H.,  with 
a  rererskm  in  fee,  subject  to  tne  other  estates  created  by  the  will. 

This  case  was  sent  by  the  lord  chancellor  for  the  opinion  of  this  court. 

John  Mellish  being  seised  to  him  and  his  heirs  in  fee-simple  of  a  capital 
messuage  and  other  hereditaments,  situate  in  the  county  of  Hertford,  and  known 
by  the  general  name  of  Hamels,  subject  to  a  mortgage  for  a  term  of  years,  made 
his  will,  which  was  duly  executed  by  him,  and  of  which  the  following  is  an 
exact  copy  and  imitation,  both  in  words  and  figures :  that  is  to  say. 
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Marriage  fottlemeiit,  d  12,^00  C.  P. 
De.  i$5,000  J.  M. 


Hamels 


87,500 
43,000 

80,500 


£  120,000 

120,000 
80,000 


^^ 
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^Catherin^  Mellish  to  have  the  diaposal  of  the  25/m^;  in  case  she  does 
not  dispose  of  it,  I  wish  it  to  go  to  (ufalloipa :  5/lQ  W,  M.,  5/16  E,  M., 
3/16  T.  M.,  3/16  A.  6. 

The  mortgs^  on  Haroela  to  be  paid  off  aa  soon  as  Williaip  Mellish  can  do 
it  without  prejudice  to  the  business.  Hamels  to  go  to  ipy  daughter  Catherine 
Mellish  as  follows :  in  case  she  mimriea  and  has  a  son,  to  go  to  that  son ;  in 
case  she  hap  more  thsin  one  daughter  at  her  husband's  or  her  death*  ^nd  no  son, 
to  go  to  the  eldest  daughter ;  but  in  case  she  has  but  one  daughter,  qx  do  chil4 
9,\  that  time,  I  desire  it  may  go  to  my  brother  William  MelUsh^ 


♦  C.  H.  M.  £  5000 
W.  M.  10,000 
E. M.  7000 

A.  6.  5000 

J.  M.  5000 


{£  9000. 

*  These  initials 
mean  my  daughter, 
my  three  brothers, 
and  my  sister. 


80,000 


£  500  J.  L.  Bonhote. 
200  Dessoulary. 
200  Mouchet 

40  £  40.  Bendey,  Miss  8.  Sahnon  ie200. 

50  J.  Bonhote. 

20  Macdonald. 
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I  give  as  follows? 7 
•  I  desire  that  one 
thousand  pounds  of  the 
I  three  thousand  pounds 
4eft  her  may  be  paid  to 
my  daughter,  immedi- 
ately  on  my  decease,  y 


Mrs.  Pinfold  to  receive  200/.  a  year  from  Catherine  Mellish,  during  the  life  of 
Mrs.  Pinfold ;  a  year's  wages  to  all  my  household  servants,  and  likewise  to  Web- 
ster, and  I  desire  mourning  may  be  given  to  all  my  servants,  the  same  as  at  my 
dear  wife  C.  M.'s  death.  I  leave  my  dear  brothers  W.  M.,  E.  M.,  and  J.  M-, 
my  sole  executors  and  guardians  of  my  child  Catherine  Mellish,  and  I  lei^Te 
my  brother,  William  Mellish,  my  sole  legatee^ 

The  testator  departed  this  lifb  on  or  about  the  9th  day  of  the  month  of  April, 
I7O8,  without  having  ^revoked  or  altered  his  said  will,  leaving  the  said  r«eoo 
Catherine  Martha  Mellish,  in  the  said  will  called  Catherine  Mellish,  ^ 
the  plaintiff,  his  only  child,  and  heir  at  law.     The  question  was,  what  estate 
and  interest  the  said  Catherine  Martha  Mellish  took  in  Hamels. 

Preston^  for  the  plaintiff.  Catherine  Mellish  took,  under  the  will,  an  estate 
in  tail  male  in  Hamels.  This  construction  will  best  answer  the  genera]  intention 
of  the  testator ;  any  other  construction  would  place  this  property  in  a  line  of 
enjoyment  contrary  to  his  will.  The  first  object  of  the  testator's  bounty  is  his 
own  daughter.  In  contemplating  hep  marriage  he  also  provides  for  a  son  of  the 
daughter ;  he  does  not  name  that  son  as  an  individual,  but  as  a  class,  the  won! 
8on  being  descriptive  of  all  the  male  line.  If  the  daughter  take  only  an  eatate 
for  life,  it  would  follow  as  a  cousequence,  that  if  she  had  one  son  and  several 
daughters,  and,  during  her  life,  the  son  died,  leaving  a  sop^  the  grandsop  would 
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be  excluded  by  a  daughter ;  and  if  the  inheritance  be  suspended  until  her  death, 
ttod  is  to  vest  only  at  that  period,  and  she  left  a  grandson  and  no  son,  then  the 
grandson  eould  not  take ;  and  if  there  be  more  than  one  daughter,  at  her  hus* 
huid*8  death,  or  her  own  death,  and  no  son,  tlie  property  would  go  to  the  eldest 
daughtsr,  in  esolusion  of  a  grandson;  and  if  there  be  only  one  daughter,  and  no 
son  at  that  period,  the  estate  would  go  to  William  M ellish.  Therefore,  if  Cathe- 
rioe  Mellish  had  several  daughters,  and  one  son,  and  he  had  a  son,  and  died  iu 
hu  mother's  lifetime,  the  eldest  of  the  daughters  would  take  iu  preference  to 
the  grandaon ;  and  if  Catherine  Mellish  had,  at  her  death,  only  one  daughter, 
*9231  ^"^  ^  grandson,  descending  from  a  son,  William  Mellish  would  *take, 

•^  and  the  grandson  be  excluded.  Such  an  intention  is  not  to  be  imputed 
to  the  testator,  unless  the  court  are,  by  the  express  language  of  the  will,  com- 
pelled to  give  that  effect  to  the  will.  It  may  be  laid  down  as  a  general  rule, 
that  where  a  man  devises  to  A.  an  estate  for  life,  with  remainder  to  his  son 
or  sons,  then  in  favour  of  the  intention  of  the  devisor,  (unless  it  be  clear  from 
the  language  of  the  will  that  the  son  is  to  take  eo  nomine,  as  purchaser,) 
the  word  $an  or  Mona  will  be  construed  collectively  and  as  descriptive  of 
all  die  male  descendants,  as  a  class,  and  the  devise  will  give  to  A.  an  estate 
of  inheritance  in  tail  male.  Catherine  Mellish,  the  parent,  does  not  take 
an  estate  in  fee.  From  the  peculiarity  of  the  language  of  the  will,  her  daugh* 
ter  might  take  as  purchaser,  because  the  general  intention  wiU  not  allow 
the  parent  to  take  an  estate  in  tail  female.  Sons,  however,  and  more  remote 
descendants,  being  males  descended  from  males,  will  take  through  the  medium 
of  being  the  heirs  and  descendants  of  Catherine  Mellish,  their  parent.  But 
what  difficulty  is  there  in  deciding  that  the  daughter  of  Catherine  Mellish  may 
take  as  purchaser,  although  the  sons  are  to  take  by  descent,  through  the  medium 
of  their  parenu  In  ffight  v.  Ltighy  15  Ves.  564,  the  devise  was  to  A.  and 
after  his  death  to  his /frs/  and  other  4on«,  and  in  default  of  male  issue,  then  to 
his  eldest  snd  other  daughters,  and  to  their  heirs  male  for  ever,  and  it  was  held 
that  A.  took  an  estate  in  tail  male.  In  IVkartan  v.  Greaham^  2  Bl.  Rep.  1083, 
the  testator  devised  all  his  estates,  as  well  real  as  personal,  to  his  nephew 
Anthony  Wharton,  and  to  his  sons  in  tail  male ;  and  for  want  of  such  issue 
*5241  "^®  ^  ^^  brother  Captain  John  *Wharton,  and  to  his  sons  in  tail  male, 

-I  and  in  failure  of  such  issue  male,  then  to  his  right  heirs.  It  was  held 
that  J.  Wharton  took  an  estate  tail.  The  word  sons  was  construed  as  a  col- 
lective term,  giving  by  that  word  the  inheritance  to  the  first  or  immediate  de- 
visee. In  Chorlton  v,  CTWsm{a)  the  devise  was  to  Thomas  Chorlton  during 
his  life,  with  remainder  to  his  first  son  in  tail  male  lawfully  begotten,  severally 
and  successively,  (not  saying  to  the  second,  third,  fourth,  and  other  sons,)  and 
for  want  of  such  issue  either  of  his  son  T.  C.  and  his  son  J.  C,  then  he  de- 
vised the  estate  to  his  daughters  and  their  children,  share  and  share  alike,  to  be 
held  to  them  and  their  heirs  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants.  It  was  held  that  Thomas  was  tenant  in  tail.  This  case  was  so  de-r 
cided  by  the  court  of  king's  bench  on  a  case  sent  from  the  oourt  of  chancery, 
and  the  certificate  of  the  king's  bench  was  confirmed  by  the  lord  chanoellor. 
Tlie  court  of  exchequer,  in  Trinity  term,  1823,  on  the  same  will  came  to  the 
same  decision,  and  in  each  case  the  decree  was  against  a  purchaser.  There  is 
another  class  of  cases  which  establish  that  the  word  aon  may  include  all  the  de- 
scendants. In  Sanday*M  case,  0  Co.  127,  Sonday  devised  a  certain  house  to 
his  wife  for  life,  and,  after  her  decease,  Ats  son  William  to  have  it ;  and  if  hia 
son  William  married,  and  had  by  his  wife  any  male  issue,  lawfully  begotten  of 
his  body,  then  his  son  to  have  it;  if  he  had  male  issue  lawfully  begotten  of  his 
body,  then  his  scm  Samuel  to  have  the  house ;  if  Samuel  married,  and  had 
mde  of  his  body  lawfully  begotten,  then  his  son  to  have  the  house  after 

(a)  Not  reported. 
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his  decease ;  if  no  ^issue  male,  then  his  son  Thomas  to  have  the  house ;  rm^oK 
if  Thomas  married,  having  a  male  issue  of  his  body  lawfully  begotten,  ^ 
then  his  son  to  have  the  house  after  his  decease ;  if  he  had  no  issue  male,  then 
to  his  son  Richard  in  like  manner,  totidem  verbis,  and  so  to  Daniel  totidem 
verbis ;  and  then  he  added  this  clause,  *^  if  any  of  his  sons  or  their  heirs  male, 
issue  of  their  bodies,  went  about  to  alien  or  mortgage  the  house,  then  the  next 
heir  to  enter.*'  It  was  resolved  that  an  estate  in  tail  male  was  created  for  three 
reasons,  first,  because  the  testator  says,  ^  if  he  hath  no  issue  male,  his  next  son  to 
have  it,"  which  was  as  much  as  to  say,  '*  if  William  dies  without  issue  male," 
which  words  were  sufficient  to  create  an  estate  tail  in  him.  Secondly,  the  last 
clause,  *^  if  any  of  his  sons  or  their  heirs  male,  issue  of  their  bodies,  go  about,"  ^., 
which  explains  the  first  words,  that  the  male  shall  be  heir  and  take  by  descent. 
Thirdly,  the  thing  prohibited  proved  it ;  for  if  the  sons  only  took  an  estate  for 
life,  this  restraint  would  have  been  idle.  In  ffyld  v.  Lewis,  I  Atk.  432,  the 
testator  devised  to  his  wife  Elizabeth  all  his  lands,  &c.,  not  settled  in  jointure. 
The  devise  was  general ;  and  then  the  testator  said,  '*  if  it  shall  happen  that  my 
wife  shall  have  no  son  or  daughter  by  me  begotten  on  the  body  of  the  said 
Elizabeth,  and  for  want  of  such  issue,  then  the  said  premises  to  return  to  my 
brother  John  Wyld,  if  he  shall  be  then  living,  and  his  heirs  for  ever,  only  pay- 
ing to  his  two  brothers  (A.  and  B.)  the  sum  of  150/.  within  one  year  after  the 
decease  of  the  said  Elizabeth ;"  and  it  was  held,  that  the  wife  took  an  estate 
tail ;  and  in  that  case  the  lord  chancellor  observed,  that  the  inclination  to  avoid 
the  ^absurdity  of  excluding  the  grandchildren  had  been  the  principal  rea-  rmKoa 
son  for  construing  words  of  the  singular  number,  and  which  are  properly  ^ 
descriptive  of  particular  persons  only,  in  a  collective  sense,  as  including  the  de- 
scendants of  the  first  taker.  Also  in  Robinson  v.  Robinson,  1  Burr.  38,  the 
devise  was  to  A.  B.  for  his  life  and  no  longer,  and  after  his  decease,  to  such  son 
as  he  should  have,  lawfully  to  be  begotten,  taking  the  name  of  Robinson,  and  in 
default  of  such  issue,  then  to  the  testator's  cousin  and  his  heirs  for  ever ;  and  it 
was  held  by  the  court  of  king's  bench,  and  afterwards  in  the  house  of  lords,  that 
A.  B.  took  an  estate  tail.  The  effect  of  that  decbion  was,  that  the  words  ^  son 
lawfully  to  be  begotten,"  was  a  collective  term,  and  included  all  the  descend- 
ants  in  the  male  line.  It  therefore  described  all  descendants  of  the  person  to 
whom  the  gift  was  originally  made.  If  the  word  son  be  nomen  collectivum,  as 
taking  in  the  whole  class,  it  is  a  word  of  limitation,  and  not  a  word  of  pttrchase.(a) 
These  authorities  show  that  Miss  Mellish  took  an  estate  in  tall  male,  since 
otherwise  the  gift  would  be  so  narrowed  as  to  produce  great  inconveniences ; 
for  if  she  took  merely  for  life,  her  husband  would  be  excluded  from  all  benefit, 
though  she  died  leaving  a  son.  And  if  she  died,  leaving  a  grandson  only, 
that  grandson  would  be  excluded  by  a  daughter,  so  that  a  daughter  would 
take  in  exclusion  of  a  male  descended  from  a  male,  and  William  Mellish  might 
take  though  there  was  a  grandson  at  the  death  of  Miss  Mellish,  because  no  son 
was  living  when  that  event  took  place,  while  the  intention  clearly  was,  that  if 
there  should  be  *a  male  descendant,  he  and  his  male  descendants  should  rrnKtry 
take  in  exclusion  of  a  daughter,  and  that  William  Mellish  should  not  ^ 
take  as  against  a  son  or  more  remote  male  descendant  of  Miss  Mellish,  or  the 
eldest  of  two  or  more  daughters,  if  there  should  be  several  daughters. 

7\ndal,  contra.  The  fee  either  descended  to  Catherine  Mellish,  or  it  was 
devised  to  her  by  the  will  defeasible  in  three  events ;  the  first  was,  if  she  mar- 
ried and  had  a  son,  it  was  then  to  go  to  that  son ;  secondly,  if  she  had  more 
than  one  daughter  and  no  son,  it  then  was  to  go  to  the  eldest  daughter ;  and, 
thirdly,  if  she  had  no  child  at  all,  it  was  to  go  to  William  Mellish,  the  testator's 
brother.  These  are  executory  devises,  to  take  effect  according  to  the  rules 
applicable  to  that  subject ;  and  so  that  William  Mellish  might  be  entitled  to 
(a)  See  Lord  Thurlow*fl  reaaoning  in  Jtme*  v.  Morgan,  1  Bro.  CC.  219 
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the  estate  in  fee.  It  may  be  conceded,  that  at  the  present  time,  and  before  the 
happening  of  any  of  these  events,  the  fee  is  vested  by  descent  in  Catherine 
Hellish ;  for,  whether  the  beneficial  interest  is  to  be  given  to  her  for  life,  with 
contingent  remainders  to  the  son,  daughter,  and  William  Mellish,  in  succession, 
or  whether  it  is  intended  to  be  given  her  in  fee  with  executory  devises ;  in  either 
case  the  fee  is,  in  the  meantime,  in  Catherine  Mellish ;  for  it  is  a  general  rule, 
that  where  a  remainder  of  inheritance  is  limited  in  contingency  by  devise,  the 
inheritance,  in  the  meantime,  if  not  otherwise  disposed  of,  remains  in  the  heirs 
of  the  testator,  until  the  contingency  happens  to  take  it  out  of  them.  Fearne, 
351.  Therefore,  if  Catherine  Mellish  took  an  estate  for  life,  with  contingent 
remainders  to  her  son,  dltc,  the  fee  would  be  in  her  until  the  contingency  ha^v 
*5281  P®'^^*     ^^^  question  will  be,  ^whether  the  testator  has  given  her  a 

■*  particular  estate,  different  from  the  fee  which  has  descended  to  her,  with 
contingent  remainders,  or  whether  the  limitations  to  the  son,  daughter,  and  Wil- 
liam Mellish  are  executory  devises  in  defeasance  of  the  fee-simple  which  has 
come  to  her  either  by  descent  or  by  the  devise.  Now  the  latter  is  most  con- 
fliatent  with  the  general  intention  expressed  by  the  testator.  No  intention  is 
manifested  by  him  to  divide  the  fee-simple  into  particular  estates  and  remainders. 
It  is  not  given  to  her  for  life  or  in  tail,  but  the  terms  used  are, ««  Hamels  is  to 
go  to  CaUierine  Mellish."  That  implies  that  it  is  to  go  as  an  inheritance  at  law ; 
that  the  whole  of  the  estate  and  not  a  part  of  it  is  to  go.  The  very  circumstance 
of  the  annuity  being  made  chargeable  on  Catherine  Mellish  immediately,  shows 
that  that  must  have  been  the  intention,  for  otherwise  she  might  have  sustained 
a  loss  by  reason  of  the  annuity.  Com.  Dig.  tit.  Devise,  (N.)  4.  Lee  v.  fFt- 
thers.  Sir  T.  Jones,  107 ;  Andreiv  v.  Southhouse,  5  T.  R.  292,  are  authorities 
open  this  point.  Besides,  it  appears  from  other  parts  of  the  will,  that  when 
the  testator  used  the  words  '*  to  go,'*  he  meant  the  entire  interest.  For  in  the 
early  part  of  his  will  he  directs  that  Catherine  Mellish  shall  have  the  disposal 
of  the  25,000/. ;  and  in  case  she  does  not  dispose  of  it,  it  la  to  go  to  other  per- 
sons in  proportions  therein  mentioned  ;  and  it  appears  also,  from  the  preceding 
part  of  the  will,  when  he  used  the  word  <*  Hamels,"  he  meant  the  estate  of 
inheritance  which  he  had  in  Hamels ;  for  in  estimating  the  value  of  all  his  pro- 
perty, he  placed  against  the  word  **  Hamels"  the  figures  13,000/.  It  is  clear, 
*5201  ^^^^^'i^v  &at  in  the  subsequent  part  of  tlie  will,  *^when  he  used  the 

•^  same  term  Hamels,  he  meant  that  entire  interest  in  Hamels  which  he 
estimated  to  be  of  the  value  of  43,000/. ;  viz.,  the  estate  of  inheritance.  The  tes- 
tator appears,  in  the  early  part  of  his  will,  to  have  estimated  the  value  of  his  whole 
property  at  120,000/. ;  and  he  bequeaths  in  specific  legacies  neariy  the  whole 
of  the  40,000/.,  which  was  the  sum  that  remained,  after  deducting  the  estimated 
Tahie  of  Hamels,  and  the  amount  of  the  money  seided  upon  his  marriage,  from 
the  entire  value  of  his  property.  It  is  clear,  that  if  he  had  in  terms  devised 
the  estate  in  Hamels,  or  all  his  interest  in  Hamels,  that  would  have  carried 
the  fee ;  and  if  it  can  be  shown,  therefore,  that  by  the  word  Hamels  he  meant 
his  whole  interest  in  it,  then  the  whole  of  tiiat  interest  will  pass  as  well  as 
if  he  had  used  the  term.  Now,  although  where  the  will  leaves  it  in  doubt, 
whether  the  devise  is  to  operate  as  a  contingent  remainder  or  an  executory  de- 
vise, the  court  will  construe  it  to  be  a  contingent  remainder ;  yet  here,  the  ques- 
tion ia  not  whether  contingent  remainders  shall  be  construed  as  executory  de- 
vises, but  whether  the  court  will  give  Catherine  Mellish,  by  implication,  parti- 
cular estates,  for  the  purpose  of  supporting  these  contingent  remainders,  the 
effect  of  which  would  enable  her  to  defeat  the  testator's  general  intention.  Now 
there  is  no  case  which  goes  to  that  extent.  In  Walter  v.  Drew,  Com.  Rep. 
372,  if  the  devise  to  Richard  had  been  constnied  an  executory  devise,  it 
would  have  been  afler  general  failure  of  William's  issue,  and  would  have 
been  too  remote;  and  therefore  an  estate  tail  was  given  to  the  eldest  son 
hy  implication.  The  same  observation  applies  to  Wealthy  r.  BosvilU^  Rep. 
VOL.  IX.  80  V  2 
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tenip,  Hardw.  258*  The  feet  therefore,  either  goee  to  Catherine  MeUi«b  bf 
deeoend  "^or  she  takee  U  by  purchase ;  and  it  U  immatena}  whether  she  rmK^n 
take  it  by  one  medium  or  the  other.  The  first  evept  by  whiob  the  fee  ^ 
giveu  to  Catherine  MeUish  u  to  be  defeated,  is  in  case  she  marry  and  haa 
a  son.  Now  the  estate  is  not  given  expressly  to  Catherine  MeUish  for  life, 
whieH  would  have  been  done  if  it  had  been  intended  that  she  should  take 
that  estate  only ;  and  there  is  a  material  distinction  between  the  devise  to  the 
son  and  to  the  daugh^r.  The  latter  is  to  take  only  at  the  death  of  her  mother 
gr  her  father,  whieh  shall  first  happen  ;  but  the  former  is  to  take  immediately ; 
for  it  is  not  necessary  that  he  should  be  living  at  the  time  of  her  death.  It  ia 
evident  that  the  testator  thought  that  he  had  given  his  daughter  a  sufficient  pro* 
vision  for  any  one  female ;  for  in  case  Catherine  Mellish  should  leave  only  one 
daughter,  he  gives  the  estate,  not  to  that  one  daughter,  but  to  William  MeUish. 
Now  it  was  quite  as  unreasonable  to  prefer  bis  brother  to  his  one  granddaughter 
as  to  prefer  his  grandson  to  his  daughter.  Suppose  Catherine  MeUish  married 
eariy^  and  had  a  son,  and  then  lived  to  the  age  of  eighty,  why  should  the  grand^ 
9on  wait  tUl  he  attained  the  age  of  fifty  or  sii^ty  before  he  takes  and  not  take 
immediately,  whilst  his  mother  has  such  ample  provision.  [Bavley,  J.  Sup- 
pose Catherine  MeUish  bad  had  a  son  who  lived  only  two  days,  and  tlien  difd. 
and  then  that  she  had  another  son  bom,  would  that  son  take  T  If  he  did  he 
must  take  as  a  purchaser,  for  he  could  not  derive  title  from  the  first  son.3  That 
is  a  very  nice  supposition,  and  not  likely  to  have  occurred  to  the  testator.  Th^ 
testator  was  contemplating  the  founding  of  a  family,  and  he  was  desirous  to  hav^ 
a  male  relation  to  succeed  him,  and  he  prefers  a  son  before  his  granddaugh<« 
ter  or  his  daughter.  [[Baylby,  J.  Your  argument  would  have  this  effect : 
*if  Catherine  MeUish  had  ten  daughters,  and  each  of  them  left  chUdren,  r«g«| 
but  died  before  the  mother,  their  issue  would  not  take.]  If  she  haa  ^ 
more  than  one  daughter,  at  her  own  or  her  husband's  death,  it  is  to  go  to  the 
eldest  daughter ;  but  if  none,  it  is  to  go  to  the  testator's  brother,  The  testator 
has  so  framed  the  devise  that  the  ehUdren  would  take  the  personal  property,  hut 
the  real  estate  goes  to  the  person  whom  he  wished  to  represent  his  famUy^ 
[BayIiEy,  J.  Suppose  the  eldest  daughter  of  Catherine  MeUish  to  have  children, 
and  a  second,  third,  and  fourth  daughter,  and  that  the  eldest  daughter,  in  the  life^ 
time  of  the  mother,  dies,  leaving  children,  and  that  the  second  daughter,  in  the 
lifetime  of  the  husband,  dies,  leaving  children,  ai^d  that  at  the  death  of  Catherine 
MeUish  she  has  stiU  two  daughters  living,  who  would  take  the  estate  ?]  The 
only  question  is,  which  construction  most  nearly  satisfies  the  intention  of  the 
testator.  As  to  son  being  nomen  coUectivum,  the  case  of  Wight  v.  Lee  is  dis-i 
tinguiahable,  because  there,  the  words  **  in  default  of  issue"  were  introduced. 
The  same  observation  applies  to  IVharton  v.  Greaham,  2  Bl.  1083«  As  to  the 
case  of  Charlton  v.  Craven^  there  were  the  words  «<  severally  and  successively,*' 
which  distinguish  it  from  this  case.  In  Lovelace  v.  I^velace^  Cro.  Eliz.  40,  it 
was  held  that  a  devise  to  one,  and  his  eldest  issue  male,  passed  an  estate  for  life 
pnly,  but  that  a  devise  to  one  and  his  issue  generally  passed  an  estate  tail.  Ro- 
binson on  Gavelkind,  37.  rBAYi.EY,  J^  In  PerroCs  case,  Moore,  868,  it  ia 
said  that  the  lands  mentioned  in  Lovelace  v.  Lovelace  were  gavelkind.] 

*Pre9tony  in  reply.     The  heir  at  law  cannot  be  disinherited,  unless  rtKoo 
there  be  words  in  tlie  particular  instrument  to  pass  the  estate  from  him.  ^ 
Nodiing  can  be  inferred  from  the  direction  that  the  mortgage  was  to  be  paid  off. 
WiUiam  MeUish  was  liable,  and  directed  to  pay  it  in  his  character  of  residaary 
legatee ;  and  the  annuity  is  not  charged  on  die  real  estate,  and  therefore  would 
he  payable  out  of  the  personalty.     It  is  clear,  as  a  rule  of  law,  that  the  gift  can-* 
not  be  oonstrued  as  an  executory  devise  if  it  can  operate  in  any  other  mode 
Now  it  is  said,  that  the  gift  is  to  Catherine  MeUish  in  fee,  defeasible  in  three 
events ;  but  if  that  be  the  effect  of  the  wiU,  what  becomes  of  the  husband.    If 
tho  fee  be  determined  hy  the  ei^epntory  devise,  the  courtesy  will  (ail  with  it.  ^nd 
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thit  t0  ineonsistent  with  the  will ;  because  the  will  supposes  that  the  husband 
of  CalheriDe  Mellish  is  to  have  some  interest,  in  the  event,  at  least,  of  there  not 
being  any  ton ;  for  the  estate  is  to  go  to  the  eldest  daughter  either  on  the  death 
of  the  husband  or  of  the  mother.  It  has  been  argued,  that  on  the  death  of  Ga* 
therine  MeUish,  if  she  should  have  a  son,  a  son  would  take  immediately.  A 
duighter  could  take  pnly  if  there  was  not  any  son,  and  if  tliere  were  severai 
daughters,  the  eldest  daughter  oeuld  take  only  a  life-interest  for  want  of  words 
of  inheriiance.  If  Catherine  Mellish  had  one  son  by  her  first  husband,  the  son, 
if  he  took  the  fee  immediately  on  his  birth,  would  become  the  first  purchaser 
and  tn  ancestor ;  and  if  he  died  without  issue,  and  there  should  be  a  second  son 
of  the  half  blood,  that  son  could  not  take  because  the  fee  had  vested  by  purchase 
in  the  first  son  ;  so  that  if  the  first  son  died  without  issue,  leaving  a  sister  of  the 
*5331  ^^^^^  blood,  and  a  brother  of  the  half  blood,  it  is  clear  d^at  *the  second 
-*  son  of  Catherine  Mellish  would  be  excluded.  Suppose  again,  Catherine 
Mellish  to  die  leaving  grandsons,  they  would  not  take  unless  she  herself  took 
an  estate  in  tail  male.  Now,  could  it  have  been  the  intention  of  the  testator  to 
prefer  his  brother,  if  there  were  any  male  heirs  desoended  from  his  daughter. 
It  is  absurd  to  suppose  that  the  descendants  of  Miss  Mellish  are  to  be  excluded, 
merely  because  there  might  not  be  any  son  living  at  her  death.  This  is  incom- 
patible with  the  intention  of  the  testator,  and  the  scope  of  his  will ;  were  several 
danghters  to  exist,  and  all  the  daughters  to  die  during  Miss  Mellish's  lifetime, 
bot  to  have  left  issue,  could  it  be  reasonably  concluded  that  that  issue  of  the 
eldest  daughter  could  not  take  any  benefit  ?  The  testator's  intention  clearly 
was,  to  prefer  all  the  descendants  of  his  eldest  granddaughter  to  William  Mellish. 
He  otherwise  would  not  have  introduced  words  showing  a  preference  of  the 
eldest  female  as  an  heiress  before  his  brother.  BifielcTs  case  was  the  earliest 
decision  on  which  the  word  **  son*'  was  construed  as  a  collective  term. 

Baylby,  J.  It  may  be  collected  from  the  authorities,  that  if  the  word  aon 
be  used  not  as  a  designatio  persons,  but  with  a  view  to  the  whole  class,  or  as 
eomprising  the  whole  of  the  male  descendants  severally  and  succesEiveiy, 
then  it  is  the  manifest  intention  of  the  testator  to  give  an  estate  tail ;  and  it  is 
equally  clear,  that  words  are  not  to  operate  by  way  of  executory  devise,  which 
are  capable  of  operating  in  any  other  way.  In  this  case  the  words  are,  '*  Hamels 
to  go  to  my  daughter  Catherine  Mellish  as  follows,  viz.,  in  case  she  marry  and 
'5341  ^^'  ^  ^"*  ^^^"  it  is  to  go  to  that  son."  Now,  if  the  *word  son  be  used 
-^  as  a  nomen  collectivum,  it  would  give  to  Catherine  Mellish  an  estate  to 
continue  so  long  as  there  should  be  any  male  descendants  of  Catherine  Mellish, 
acd  that  would  be  an  estate  in  tail  male.  I  cannot  find  in  the  subsequent  part 
of  this  will,  any  thing  inconsistent  with  the  construction  that  ought  to  be  put 
npon  it  if  it  had  stopped  here.  We  shall  not,  however,  give  our  decision  at 
present 

HoLROTD,  J.  It  appei^  to  me  that  the  word  son  in  this  will,  should  be  read 
ony  son.  In  the  first  place,  the  estate  is  to  go  to  the  daughter  in  a  particular 
mode ;  for  it  is  to  go  to  his  daughter  **  as  follows,"  and  he  then  describes  the 
mode  in  which  it  is  to  go,  that  is,  that  a  son  should  have  it  if  Catherine  Mellish 
marry  and  have  a  son ;  and  he  is  then  describing  in  what  way  the  daughter 
shall  have  it,  and  supposing  her  son  be  to  have  the  estate,  he  could  only  take 
it  in  that  case  by  descent,  unless  the  will  operated  as  a  gift  to  the  daughter,  and 
not  only  to  the  daughter,  but  subsequently  as  a  gift  to  that  son  and  another  son, 
so  as  to  be  doing  away  with  the  life  estate  of  the  daughter.  The  words  are* 
**  in  case  she  marry  and  has  a  son,  to  go  to  that  son ;  in  case  she  has  more  than 
one  daughter  at  her  or  her  husband's  death,  to  go  to  the  eldest  daughter."  Now, 
if  the  word  son  be  construed  to  mean  not  an  immediate  descendant,  but  any 
eon,  whether  immediate  or  remote,  such  as  a  grandson,  then  all  difficulty  seems 
to  be  removed ;  for,  according  to  that  construction,  the  limitation  over  to  the 
ddest  daughter  would  not  take  effect,  even  although  the  immediate  Aon  were 
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dead,  if  there  were  a  grrandaon  living,  or  a  great  graadaon,  ao  that  the  male  de- 
scendants of  his  daughter  would  not  be  excluded ;  but  if  the  word  *8on  r«im|c 
be  confined  to  the  immediate  son,  the  consequence  would  be,  that  if  that  ^ 
son  died  leaving  sons,  the  estate  would  go  over  to  the  daughters. 
The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  of  opinion,  that  Catherine 
Mellish  took  an  estate  in  tail  male  with  a  reversion  in  fee,  subject  to  other 
estates  created  by  this  will. 

J.  Batlbt. 

6.  8.  HoutoTD* 

W.  D.  Best. 
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In  the  fourth  and  fifth  years  of  the  reion  of  George  IV. 


MEMORANDA. 

Ih  the  course  of  the  vacation  Sir  Robert  Dallas,  knight,  resigned  the  ofTice 
of  chief  justice  of  the  Common  Pleas,  and  was  succeeded  by  Sir  Robert  Gif* 
ford,  knight,  his  majesty's  attorney-general,  who  was  called  to  the  degree  of 
seijeant  at  law.  The  motto  on  his  rings  was  *'  Secundis  laboribus."  He  took 
his  seat  on  the  bench  on  the  first  day  of  this  term,  and  was  soon  afterwards 
raised  to  the  dignity  of  a  peer  of  the  realm,  by  the  title  of  Baron  Gifford,  of 
St.  Leonards,  in  the  county  of  Devon. 

In  the  course  of  last  term  Sir  Richard  Richards,  knight,  the  lord  chief  baron 
*538l  ^^  ^^  Court  of  *Exchequer,  died  at  his  house  in  Ormond-street.  He 
-^  was  succeeded  by  iWUam  Alexander^  Esquire,  one  of  the  masters  in 
Chancery,  who  was  called  to  the  degree  of  Serjeant  at  law,  and  gave  rings,  with 
the  motto  **  Secundis  laboribus,"  and  took  his  seat  upon  the  bench  on  the  first 
day  of  this  term. 

Sir  John  Singleton  Copley^  his  majesty's  solicitor-general,  was  appointed  to 
the  office  of  attorney-general. 

Charles  WttherelU  of  the  Inner  Temple,  Esquire,  was  appointed  to  that  of 
solicitor-general. 

In  the  course  of  this  term.  Sir  John  Simeon,  one  of  the  masters  in  Chancery, 
died,  and  William  Wingfidd,  Esquire,  one  of  his  majesty's  counsel  learned  in 
the  law,  and  James  Farrer,  of  Lincoln's  Inn,  Esquire,  were  appointed  to  the 
vacant  offices  of  masters  in  Chancery. 


KING  V.  WILLIAMS. 

Where,  in  debt  on  ample  contract,  the  defendant  wased  his  law,  the  Court  refused  to  assign 
the  number  of  compurgators  with  whom  he  should  come  to  perfect  his  law. 

Dkbt  on  simple  contract  Defendant  pleaded  nil  debet  per  legem  ;  and  the 
roaster  having  appointed  a  day  for  the  defendant  to  come  into  court  with  his 
eompargators, 

Lanenlow  applied  to  the  Court  to  assign  the  number  of  compurgators,  with 
whom  the  defendant  should  come  to  perfect  his  law.  The  books  leave  it  doubtful 
whether  ffix  or  eleven  are  necessary.  In  Lea  Termes  de  la  Ley,  p.  442,  (which 
book  is  nFcribed  to  Rastall,  by  the  preface  to  10  Co.,  and  is  there  mentioned  as 
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a  work  of  high  estimation)  is  this  passage :  **  Mes  quant  un  gagera  son  lev,  il 
amesnera  ovesque  lui  6,  8,  or  12  de  ses  vicinei  *come  le  court  lui  as-  r»rog 
signera  de  jurer  ovesque  lui."  [Baylby,  J.  Is  it  not  said  in  Black-  ^ 
stone's  Com.  that  eleven  are  necessary?^  Vol.  iii.  343.  It  is,  but  his  opinion 
is  founded  on  Co.  Lit.  295,  and  2  Inst.  45,  and  the  authorities  there  cited,  viz., 
Fleta,  b.  2,  c.  63,  and  33  H.  6,  8,  do  not  support  the  position.  In  Fleta  it  is 
stated,  that  the  number  of  compurgators  shall  depend  upon  the  number  of  the 
secta,  produced  by  the  plaintiff;  that  is  to  say,  if  the  secta  consists  of  two,  the 
compurgators  shall  be  four,  and  so  on,  the  compurgators  being  double  the  number 
of  the  secta,  until  the  secta  shall  amount  to  six,  when  it  will  not  be  necessary 
for  the  compurgators  to  be  double  their  number;  but  eleven  will  be  sufficient; 
and  the  assertion  in  the  Year-book  before  mentioned,  that  the  tenant  shall  make 
his  law  de  duodecima  manu,  that  is  to  say,  eleven  and  himself,  is  merely  by 
counsel  in  argument.  In  an  anonymous  case^  in  2  Ventr.  171,  it  is  stated  that 
less  than  eleven  compurgators  will  do.  In  Style's  Practical  Register,  p.  572, 
it  is  said  of  wager  of  law,  **  He  that  is  to  do  it,  must  do  it  duodena  manu,  viz., 
he  must  bring  six  compurgators  with  him,  the  defendant  then  swears  de  fideli- 
tate,  the  compurgators  de  credulitate."  This  species  of  defence  is  not  often 
heard  of  now ;  but  in  Barry  y,  Robinson,  1  N.  R.  297,  the  Court  denied  that 
a  wager  of  law  would  now  be  disallowed. 

Abbott,  C.  J.  The  Court  will  not  give  the  defendant  any  assistance  in  this 
matter.  He  must  bring  such  number  of  compurgators  as  he  shall  be  advised  are 
sufficient.  If  the  plaintiff  is  not  satisfied  with  the  number  brought,  *the  r«e  jq 
objection  will  be  open  to  him,  and  then  the  Court  will  hear  both  sides.   ^ 

Rule  refused. 

The  defendant  prepared  to  bring  eleven  compurgators,  but  the  plaintiff  aban- 
doned the  a6tioil. 

HAWES  and  Another  v.  WATSON  ahd  Another. 

A.,  by  eoiitraet,  sold  to  B.  a  quantity  of  laUoW)  thto  lyinif  at  a  wharf,  at  so  mach  per  ewt.;  and 
t»n  the  eame  day  gave  a  written  <^er  upon  the  waarnngers  to  weigh,  deliver,  transfer,  and 
i^house  the  aame.  B.  having  entered  into  a  contract  to  sell  tallow  to  C.,  obtained  from  the 
wharfingers  and  gave  to  C.  a  written  acknowledgment  that  they  had  transferred  the  tallow  to 
fhe  account  of  C.,  and  that  G.  was  to  be  liable  to  charges  from  a  given  date.  B.  having 
•jtopped  payment,  A.  gave  notice  to  the  wharfingers  not  to  deliver  the  tallow  to  B.'s  order: 
Held,  in  an  action  of  trover  by  C.  against  the  wharfingers,  that  alter  their  acknowledgment, 
.hey  held  the  tallow  as  the  agents  orCi,  and  that  they  conld  hot  thereibr^  set  up  as  a  defence 
a  right  in  A.  to  stop  it  in  transitu. 

Titovcit  for  a  quantity  of  tallow.  Plea,  not  guilty.  At  th6  trial  before  Ab- 
bott, C.  J.,  at  the  London  sittings  after  Michaelmas  term,  the  following  facts 
were  proved  for  the  plaintiffs.  The  plaintiffs,  on  the  25th  September,  1823, 
purchased  by  contract,  of  Messrs.  Moberly  and  Bell,  three  hundred  casks  of 
tallow,  at  40s.  per  cwt.  On  the  2tth  September,  in  part  execution  of  thek 
contract,  Moberly  and  Bell  sent  to  the  plaintifl^  the  following  transfer  note, 
signed  by  the  defendants,  who  were  wharfingers.  **  Messrs.  J.  and  B.  Hawes, 
we  have  this  day  transferred  to  your  account,  (by  virtue  of  an  order  from 
Messrs.  Moberly  and  Bell)  one  hundred  casks  tallow,  ex  Matilda,  with  charges 
from  October  10th,  1823,  H.  and  M.  one  hundred  casks.'*  The  plaintiffs  then 
gave  Moberly  and  Bell  their  acceptance  for  2880/.,  the  price  of  the  tallow,  which 
was  duly  paid,  and  afterwards  sold  twenty-one  casks  of  tliis  tallow,  which  the 
defendants  delivered,  pursuant  to  their  order.  Moberly  and  Bell  stopped  pay- 
ment on  the  11th  October,  and  on  the  14th  the  ^defendants  received  r»g^| 
notice  from  Raikes  and  Co.,  the  original  vendors  of  the  tallow,  not  to  ^ 
deliver  the  remaining  casks  to  Moberly  and  Bell,  or  their  order;  ajid  the  defend- 
ants, in  consequence,  refused  to  deliver  the  remainder  of  the  tallow  to  the  plain- 
tiffs, upon  their  demanding  the  same.  On  the  part  of  the  defendants  it  was 
proved,  that  Moberly  and  Bell,  on  the  26ih  of  September,  had  purchased  oi 
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Raikes  and  Co.  one  hundred  casks  of  tallow  (the  same  that  were  afterwards  sold 
to  the  plaintiffs)  landed  out  of  the  Matilda,  lying  at  Watson's  wharf,  at  2/.  1^. 
per  cwt,  to  be  paid  for  in  money,  allowing  2i  per  cent,  discount,  and  fourteen 
days  for  delivery ;  and  on  the  same  day  Raikes  and  Co.  gave  a  written  order 
npon  the  defendants  to  weigh,  deliver,  transfer,  or  rehouse  the  tallow.  Mo- 
herly  and  Bell  had  not  paid  for  the  same,  nor  had  it  been  weighed  subsequently 
to  this  order.  Upon  these  facts  it  was  contended  at  the  trial,  on  the  part  of  the 
defendants,  that  they  were  not  bound  to  deliver  to  the  plaintiffs  the  remaining 
seventy-nine  casks  of  tallow,  inasmuch  as  Raikes  and  Co.  had,  as  between  them 
nnd  Moberly  etid  Bell  a  right  to  stop  them  in  transitu,  the  delivery  to  Moberly 
»nd  Bell  not  being  perfect,  inasmuch  as  the  tallow  had  not  been  weighed.  The 
l'»rd  chief  justice,  however,  was  of  opinion,  that  whatever  the  question  might 
h  *  as  between  buyer  and  seller,  the  defendants  having,  by  their  note  of  the  27th 
«'f  September,  acknowledged  that  they  held  the  tallow  on  account  of  the  plain- 
tiffr^,  could  not  now  dispute  their  title ;  and  the  plaintiffs  had  a  verdict. 
The  Attomey-Qeneral  now  moved  for  a  new  trial,  upon  the  ground  taken 

*5421  ^^  ^^  ^^^'  ^^'^^^  ^*  M^^%  0  'E^^U  014,  *is  an  authority  to  show, 
^  that  the  absolute  property  in  the  tallow  Would  not  vest  in  Moberly  and 
Bell,  the  first  vendee,  until  it  was  weighed.  The  contract  in  that  case  was  in 
terms  similar  to  the  contract  made  between  the  original  vendors  and  Moberly 
and  Bell.  The  weighing  must  precede  the  delivery,  in  order  that  the  price 
may  be  ascertained.  In  that  case,  too,  part  of  the  goods  had  been  weighed  and 
delivered,  yet  it  was  held,  that  the  vendor  might  retain  the  remainder,  which 
continued  un weighed  in  his  possession  $  and  Shtplty  v.  Davis,  5  Taunt.  617, 
is  also  an  authority  to  the  same  effect. 

Abbott,  C.  J.  The  plaintiffs,  in  thii  ease,  paid  their  money  upon  the  faith 
of  the  transfer  note,  signed  by  the  defendants,  by  which  they  acknowledged 
that  they  held  the  tallow  as  their  agents.  If  we  were  now  to  hold,  that,  not- 
withstanding that  acknowledgment  and  that  payment,  the  plaintiffs  are  not  en- 
tided  to  recover,  we  should  enable  the  defendants  to  caus6  an  innocent  man  to 
lose  his  money.  To  hold  that  the  doctrine  of  stoppage  in  transitu  applied  to 
mch  a  case  as  the  present,  would  have  the  efllect  of  putting  an  end  to  a  very 
l^ige  portion  of  the  commerce  of  the  city  of  London. 

Bavlby,  J.  This  appears  to  me  very  different  from  the  ordinary  case  of 
vendor  and  vendee*  In  such  cases,  justice  requires  that  the  vendee  shall  not 
Live  the  goods  unless  he  pays  the  price#  If  he  cannot  pay  the  price,  the 
vendor  ought  to  have  his  goods  back ;  but  if  the  question  arises,  not  between 
the  original  vendor  and  the  original  vendee,  but  between  the  original  vendor 
*5431  ^^^  ^  purchaser  from  the  vendee^  that  purchaser  having  paid  *the  full 
-^  price  for  the  goods,  what  is  the  honesty  and  justice  aud  equity  of  the 
case  ?  Surely,  that  the  vendee,  who  has  paid  the  price,  shall  be  entitled  to  the 
possession  of  the  goods.  I  am  of  opinion,  that  when  Messrs.  Raikes  and  Co. 
signed  the  order  to  transfer,  weigh,  and  deliver,  that,  accorditig  to  thd  settled 
course  and  usage  of  trade,  enabled  Moberly  and  Bell  to  sell  the  goods  again. 
There  are  many  cases  in  which  it  has  been  held,  that  if  the  first  vendor  does 
any  thing  which  can  be  considered  as  sanctioning  the  sale  by  his  vendee,  that 
destroys  all  right  of  the  former  to  stop  in  transitu.  Sioveid  v;  Hvghea,  14  £ast« 
308 ;  Harmon  v.  AnderBon,  2  Campb.  243. 

UoLROTD,  J.  I  think  that  the  note  given  by  the  defendant  makes  an  end  of 
the  present  question.  When  that  note  was  given,  the  tallow  became  the  pro- 
peny  of  the  plaintiffs,  and  is  to  be  considered  from  that  time  as  kept  by  the 
defendants  as  the  agents  of  the  plaintiffs,  and  the  latter  were  to  be  liable  from 
the  10th  October  for  all  charges.  This  case  is  very  different  from  that  of  //<m- 
<(m  V.  Meytr.  There,  there  was  a  sale  of  all  the  vendor's  starch,  (the  quan- 
tity not  being  ascertained,)  at  6/.  per  cwt.  The  order  was  to  weigh  and  deliver 
•11  1I4  vendor's  starch,  and  a  part  having  been  weighed  and  delivered,  but  not 
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the  residue,  the  main  question  before  the  Court  was,  whether  the  weighing  and 
delivery  of  part  did  or  did  not  in  point  of  law  operate  as  a  transfer  of  the  pri>- 
perty  as  to  the  whole.  The  Court  held,  rightly,  that  it  did  not,  because  there 
ihe  price  of  the  whole  which  was  to  be  paid  for  by  bills  could  not  be  ascer- 
tained before  it  was  weighed.  The  delivery  of  part,  therefore,  was  not  a 
delivery  of  the  whole,  *but  the  order  was  complied  with  only  as  to  the  p, ... 
part  which  was  weighed  and  delivered,  and  the  property  in  the  residue  ^ 
remained  unchanged  until  something  further  was  done.  It  was  not  a  delivery 
of  part  for  the  whole,  and  therefore  it  did  not  operate  in  law  as  a  delivery  of  the 
whole  so  as  to  divest  the  vendor  of  his  right  to  stop  in  transitu;  but  here,  the 
wharfingers  upon  the  receipt  of  the  order  directing  them  to  weigh  and  deliver, 
Bi'.ni  an  acknowledgment  that  they,  the  wharfingers,  had  transferred  the  gf>ods 
to  the  vendees,  and  that  they  would  be  considered  as  subject  to  charges  from  a 
certain  period.  I  think,  therefore,  that  the  wharfinger  then  held  the  tallow  as 
the  goods  of  the  plaintiffs  and  as  their  agents,  although  there  was  not  any  actual 
weighing  of  them ;  and  that  the  plaintiffs  were  then  in  possession  by  the  defend- 
ants as  their  agents,  they  having  acknowledged  themselves  as  such  by  their  note. 
For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

Best,  J.  I  am  also  of  opinion,  that  the  acknowledgment  which  has  been 
given  in  evidence  puts  an  end  to  all  question  in  this  case.  The  very  point 
has  already  been  decided  in  the  case  of  Harman  v.  Anderson^  2  Campb.  243. 
'I'here  the  wharfinger  had  transferred  the  goods  to  the  name  of  the  vendee,  and 
actually  debited  him  with  warehouse  rent,  but  he  having  become  insolvent,  the 
sellers  gave  notice  to  the  wharfingers  to  retain  the  goods ;  and  upon  an  action 
of  trover  being  brought  against  the  wharfingers  by  the  assignees  of  the  vendee, 
it  was  contended  that  the  sellers'  right  to  stop  in  transitu  '^continued  ;  rj,rf.  4,. 
but  Lord  Ellgnborouoh  said,  **  that  the  goods  having  been  transferred  ^ 
into  the  name  of  the  purchaser,  it  would  shake  the  best  established  principles, 
still  to  allow  a  stoppage  in  transitu.  From  that  moment  the  defendants  became 
trustees  for  the  purchaser,  and  there  was  an  executed  delivery,  as  much  as  if 
the  goods  had  been  delivered  into  his  own  hands.  The  payment  of  rent  in 
these  cases  is  a  circumstance  to  show  on  whose  account  the  goods  are  held  ; 
but  it  is  immaterial  here ;  the  transfer  in  the  books  being  of  itself  decisive.'* 
In  the  ensuing  term,  the  then  attorney-general  (afterwards  Lord  C.  J.  Gibbs) 
expressed  his  acquiescence  in  the  decision  at  Nisi  Prius.  In  that  case,  indeed, 
it  does  not  appear  that,  in  order  to  ascertain  the  price,  it  was  necessary  to  weigh 
the  goods,  but  in  a  subsequent  case  of  Stonard  v.  Dunkin^  2  Campb.  344,  it 
was  expressly  held  by  Lord  Ellenborouoh,  that  a  warehouseman,  who,  on  re- 
ceiving an  order  from  the  seller  of  malt,  to  hold  it  on  account  of  the  purchaser, 
gave  a  written  acknowledgment  that  he  so  held  it,  could  not  set  up  as  a  defence 
for  not  delivering  it  to  the  purchaser,  that  by  the  usage  of  trade,  the  property  in 
malt  sold  was  not  transferred  till  it  was  remeasured,  and  that  before  the  malt  in 
question  was  remeasured,  the  seller  became  bankrupt ;  and  there  Lord  Ellkn- 
BOROUGH  says,  **  whatever  the  rule  may  be  between  the  buyer  and  seller,  it  is 
clear  the  defendants  cannot  say  to  the  plaintiff,  '  the  malt  is  not  yours,'  after 
acknowledging  to  hold  it  on  his  account.  By  so  doing,  they  attorned  to  him." 
It  appears  to  me  too,  that  if  we  consider  the  principle  upon  which  the  right  of 
stoppage  in  transitu  is  founded,  it  cannot  extend  to  *6uch  a  case  as  the  r^f^^g^ 
present.  The  vendee  has  the  legal  right  to  the  goods  the  moment  the  ^ 
contract  is  executed,  but  there  still  exists  in  the  vendor  an  equitable  right  to 
stop  them  in  transitu,  which  he  may  exercise  at  any  time  before  the  goods  get 
actually  into  the  possesSiim  of  the  vendee,  provided  the  exercise  of  that  right 
does  not  interfere  with  the  rights  of  third  persons.  Now  it  appears  to  me  im- 
possible, that  it  can  be  exercised  in  this  case  without  disturbing  the  rights  of 
third  persons,  for  the  property  has  not  only  been  transferred  to  the  purchaser 
in  the  books  of  the  wharfingers,  but  there  has  been  an  acknowledgment  by 
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them,  that  they  hold  it  for  the  pnrchasery  who  has  paid  the  price  of  it.  It  has 
been  said  that  there  has  been  no  change  of  property.  If  there  has  not,  I  do 
not  Bee  how  there  can  be  any  until  the  tallow,  is  actually  melted  down  and  con- 
verted into  candles.  If  the  argument  on  the  part  of  the  defendants  be  valid, 
the  vendor,  if  he  is  not  fully  paid,  has  a  right  if  the  goods  are  not  weighed,  to 
stop  in  transitu,  even  though  they  have  passed  through  the  hands  of  a  hundred 
different  purchasers  and  been  paid  for  by  all  except  the  fiilst.  It  appears  to 
me,  that  we  should  disturb  an  established  principle  if  we  held  that  this  could 
be  done  in  such  a  case  as  the  present.  I  think  the  right  of  stoppage  in  transitu 
is  an  equitable  right  to  be  exercised  by  the  vendor,  only  when  it  can  be  done 
without  disturbing  the  rights  of  third  persons.  Cumming  v.  Broum,  9  East, 
506.  Here,  that  cannot  be  done,  and  therefore  I  think  that  Raikes  and  Co. 
had  not  any  right  to  stop  in  transitu,  and  that  the  plaintiffs  are  therefore  enti- 
tled to  recover. 

Rule  dischai^ged. 

•547]  ♦!££,  Clerk,  v.  THURLOW. 

By  d9ed  of  three  parts,  between  husband,  wife,  and  trustee,  reciting  that  difTerencee  existed,  and 
that  the  husband  and  wife  had  aereed  to  live  separate,  the  husband  covenanted  to  pay  an  an- 
nmty  to  the  wife,  during  so  mucn  of  her  life  as  he  should  Uve,  and  the  trustee  covenanted  to 
indemnify  the  husband  against  the  wife's  debts,  and  that  she  should  release  all  claim  of  join- 
mre,  dower,  and  thirds :  Heldt  that  this  deed  was  legal  and  binding,  and  that  a  plea  by  the 
hosband,  that  the  wife  sued  in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  and 
that  he  put  in  an  allegation  and  exhibits,  charging  her  with  adultery,  and  that  a  decree  of  di- 
vorce a  mensa  et  toro  was  in  that  cause  pronounced,  was  not  a  sumcient  answer  to  an  action 
by  the  trustee  for  arrears  of  the  annuity. 

Debt  on  an  indenture^  made  between  defendant  of  the  first  part,  his  wife  of 
the  second  part,  and  plaintiff,  a  trustee  for  the  wife,  of  the  third  part,  whereby, 
(after  reciting  that  certain  differences  had  then  lately  arisen  and  taken  place  be- 
tveeo  defendant  and  his  wife,  and  that  they  had  mutually  agreed  to  live  sepa- 
rate and  apart,)  defendant  covenanted  to  pay  his  wife,  during  so  much  of  her 
natural  life  as  he  should  live,  an  annuity  of  80/.  a  year.  Breach,  non-payment 
of  one  quarter's  annuity.  Plea  first,  craved  oyer  of  the  deed,  whereby  it  ap- 
peared that  the  defendant  covenanted  not  to  sue  his  wife  for  restitution  of  con- 
jugal rights,  and  that  she  had  agreed  to  accept  the  said  annuity  for  her  support, 
to  leave  their  children  under  the  sole  control  of  defendant,  without  any  inter- 
ference by  her,  and  that  if  defendant  paid  any  debts  for  her,  he  should  be  at 
liberty  to  deduct  the  amount  out  of  the  annuity.  And  plaintiff,  on  behalf  of  the 
wife,  covenanted  that  she  should  release  and  give  up  all  claim  of  jointure,  dower, 
or  thirds,  and  that  he  would  indemnify  defendant  against  all  her  debts.  The 
plea  then  averred,  that  after  the  making  of  ihe^'indenttire,  the  wife  instituted,  in 
the  Consistory  Court  of  the  lord  bishop  of  London,  a  cause  against  defendant 
for  restitution  of  conjugal  rights ;  in  which  cause  defendant  caused  to  be  given 
in,  and  admitted  an  allegation  and  exhibits,  charging  his  wife  with  certain  acts 
*5481  ^^  adultery ;  and  that  *such  proceedings  were  thereupon  had  in  the 
•^  Consistory  Court  in  the  said  cause,  that  by  a  decree  of  that  court,  made 
in  the  said  cause,  defendant  and  his  wife  were  divorced  from  bed  and  board  ; 
and  concluded  with  a  verification.     Demurrer  and  rejoinder. 

Ckitiy^  in  support  of  the  demurrer.  The  plea  in  this  case  is  certainly  bad 
In  the  first  place,  the  covenant  is  absolute  to  pay  during  the  life  of  the  defend- 
ant, and  is  not  qualified  to  pay,  only  so  long  as  the  parties  should  live  separate, 
or  as  long  as  the  wife  should  continue  chaste.  It  will  perhaps  be  urged  that 
this  is  analogous  to  a  demand  of  dower,  which  is  forfeited  by  adultery,  and  thai 
this  action  is  barred  by  the  decree  of  the  Ecclesiastical  Court.  But  dower  is, 
under  such  circumstances,  forfeited  by  the  express  words  of  an  act  of  parlia- 
ment.  Westm.  2,  c.  34.  Nor  can  the  decree  alluded  to  be  well  pleaded  as  a 
bar  in  thb  court     In  Sidney  v.  Sidney^  3  P.  W.  269,  it  was  held  that  adultery 
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was  no  bar  to  a  clnim  of  the  specific  performance  of  marriage  articles ;  and  in 
Field  V.  Serre»,  I  N.  Rep.  121,  the  court  of  C.  P.  reAised  to  allow  the  defend- 
ant, in  such  an  action  as  the  present,  to  withdraw  the  general  issue  and  plead 
the  adultery  of  the  wife,  because  it  would  be  no  answer  to  the  action.  The 
principal  question  is,  whether  such  deeds  as  the  present  can  be  in  any  event 
supported.  With  the  exception  of  T\thy  v.  Durand^  7  Price,  5T7,  there  is  no 
case  upon  which  &n  argument  against  them  can  be  founded ;  and  although  the 
present  lord  chancellor,  in  St,  John  v.  St.  John^  1 1  Yes.  626,  has  said  that,  if  it 
were  res  integra,  the  question  would  *be  worthy  of  great  consideration,  rcg^n 
yet  he  has  upheld  the  former  decisions.  Such  were  Lord  Rodney  v.  ^ 
Chamber,  2  East,  283,  and  Guth  v.  Guth,  8  Br.  C.  C.  614.  In  ff'orrally. 
Jacobs  3  Mer.  256,  Sir  W.  Grants  then  master  of  the  rolls,  treated  it  as  settled 
law,  that  such  deeds  were  valid ;  and  in  Stuart  v.  Kirkwall^  3  Madd.  387, 
effect  was  given  to  such  an  arrangement;  for  it  was  there  held  tliat  a  married 
woman,  separated  from  her  husband,  and  having  a  separate  maintenance,  might 
render  that  liable  by  accepting  a  bill  of  exchange.  The  reasons  for  the  judg- 
ment in  Tttley  v.  Durand  do  not  appear ;  but  that  case  is  essentially  different 
from  the  present,  inasmach  as  the  deed  provided  for  the  future  separation  of  the 
husband  and  wife,  at  the  mere  discretion  of  the  latter,  without  requiring  the 
consent  or  approbation  of  trustees,  as  in  Lord  Rodney  v.  Chambers. 

Patte$onj  contrd.     The  plea  is  a  sufficient  answer  to  the  action.     By  the 
deed,  as  set  out  on  oyer,  it  appears  that  the  defendant  covenanted  not  to  sue  his 
wife  for  restitution  of  conjugal  rights.   It  is  true,  that  the  wife  did  not  expressly 
•enter  into  any  such  covenant ;  but  her  covenant  to  leave  the  children  under  his 
sole  management  is  in  effect  the  same,  for  she  cannot  sue  for  re8ti\ution  of  con- 
jugal rights  without  breaking  that  covenant.     She,  therefore,  by  proceeding  in 
the  Ecclesiastical  Court,  took  the  first  step  towards  destroying  the  deed.     This 
must  be  considered  as  an  action  by  the  wife  ;  any  matter  of  defence  against  the 
cestui  que  trust  is  also  a  defence  against  the  trustee.     Had  the  wife  succeeded 
in  that  *suit,  the  deed  would  have  been  vacated ;  and  she  would  have   r«eRQ 
succeeded  but  for  the  allegation  of  adultery  there  set  up  as  a  defence.   ^ 
Now  it  would  be  somewhat  singular  if  the  situation  of  the  wife  were  to  be  better 
in  this  court,  on  account  of  a  charge  of  adultery  having  been  proved  against  her 
in  another.     That  a  deed  of  separation  is  at  an  end  if  the  parties  come  tc^ether 
Tigain,  is  proved  by  Bateman  v.  Robb^  1  Dow.  P.  C.  245 ;  St.  John  v.  St. 
John,  11  Ves.  537,  and  Fletcher  v.  Fletcher,  2  Cox,  99 ;  3  Br.  C.  C.  618,  n. 
S.  C.     Gawdtn  v.  Draper,  2  Ventr.  217,  which  at  first  s%ht  appears  to  war- 
rant a  different  opinion,  turned  entirely  upon  the  pleadings.     [Batley,  J. 
Nothing  appears  on  the  record  which  can  warrant  this  Court  in  saying  that 
adultery  has  been  committed.     The  ecclesiastical  courts  proceeded  upon  evi- 
dence of  which  we  cannot  take  notice.]     It  has  certainly  been  held,  that  adul- 
tery would  not  be  a  good  plea  to  such  an  action  as  the  present,  but  this  plea 
foes  further,  and  shows  a  judgment  on  the  point  by  a  court  of  competent  juris- 
diction.    But,  whether  the  plea  be  good  or  bad,  the  action  cannot  be  maintain- 
ed, for  the  deed  itself  is  illegal  and  void.     Several  cases  have  been  cited,  in 
which  the  validity  of  deeds  of  separation  was  recognised ;  but  many  high  au- 
thorities have  expressed  great  doubts  upon  tlie  subject,  and  have  shaken  the 
former  decisions.     St*  John  v.  St.  John;  MUdmay  v.  Mildmay,  1  Vern.  53. 
In  7\tley  v.  Durand,  it  was  held,  that  deeds  providing  for  future  separation 
were  void,  and  it  would  not  be  difficult  to  show,  that  all  the  arguments  apply 
equally  to  provisions  for  present  separation.     It  would,  however,  be  useless  to 
enter  upon  a  discussion  of  that  point,  unless  the  Court  *feel  themselves  r«55| 
at  liberty  to  decide  in  favour  of  this  defendant,  notwithstanding  the  cases  ^ 
ill  the  books,  if  they  shall  be  satisfied  of  the  impolicy  and  impropriety  of  sack 
contracts. 

Abbott,  C.  J.     The  judges  who  decided  the  case  of  Titley  v.  Durand  did 
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not  intend  to  shake  any  former  decision.  They  thought  it  diflerent  from  all  th^ 
former  cases,  inasmuch  as  the  deed  provided  for  future  separations  of  the  hus- 
band and  wife,  who,  at  the  time  of  making  the  deed,  were  living  together.  For 
a  long  series  of  years,  all  the  judges,  when  called  upon  to  pronounce  judgment 
in  such  eases,  have  felt  themselves  bound  by  former  decisions,  although  each  of 
them  in  his  turn  has  said,  that  his  opinion  would  probably  have  been  different, 
had  the  question  been  res  integrs^.  In  St.  John  v.  St,  John^  the  lord  chancellor 
•ays,  *'  If  this  were  res  integra  untouched  by  dictum  or  decision,  I  would  not 
have  permitted  such  a  covenant  to  be  the  foundation  of  an  action  or  a  siiit  in 
diis  conrt.  But  if  dicta  have  followed  dicfta,  or  decision  has  followed  decision, 
to  the  extent  of  settling  the  law,  I  cannot,  upon  any  doubt  of  mine,  as  to  what 
OQgfat  originally  to  have  been  the  decision,  shake  what  is  the  settled  law  upon 
the  subject.'*  That  opinion  is  a  fit  guide  for  us.  Ought  not  we  to  say,  that  if 
a  new  decision  is  to  overturn  all  the  former  cases  on  this  question,  it  must  be 
the  decision  of  that  high  tribunal  which  is  competent  to  give  the  law  to  all  other' 
tribunals,  and  rectify  their  errors,  whenever  called  upon  to  review  them.  For 
these  reasons,  I  cannot,  sitting  in  this  place,  say  that  the  deed  is  void.  The 
*5521  ^^y  question  then  ia  upon  the  sufficiency  of  the  plea.  It  has  been  *de- 
^  cided,  that  a  plea  stating  the  commission  of  adultery  by  the  wifo  is  not 
rafSctent,  upon  this  ground,  that  if  the  husband,  when  executing  such  a  deed  as 
this,  thinks  proper  to  enter  into  an  unqualified  covenant,  he  must  be  bound  by 
it  Had  he  wished  to  make  the  non-commission  of  adultery  a  condition  of 
paying  the  annuity  to  his  wife,  he  should  have  covenanted  to  pay  it  quamdiu 
casta  vixerit.  A  plea  of  a  judgment  in  the  Ecclesiastical  Court,  but  n6t  al- 
le^ng  the  fact  of  adultery,  is  not  at  all  more  favourable  for  the  defendant ;  our 
judgment  miiist,  therefore,  be  for  the  plaintiff. 

Batlbt,  J.  There  is  a  very  plain  distinction  between  this  case  and  T^tlty 
V.  Durand.  There  the  contract  provided  for  future  separation  at  the  will  of 
the  wife ;  it  was  offering  a  premium  to  her  for  leaving  her  husband.  In  Lord 
Rodney  v.  Chambers,  tliat  objection  did  not  apply,  for  the  intervention'of  im- 
partial persons  was  there  required,  to  decide  whether  sufficient  cause  of  sepa- 
ration did  or  did  not  exist.  As  to  the  general  question,  I  am  of  opinion,  that 
as  it  has  for  so  long  a  period  of  time  been  the  system  of  jurisprudence  to  hold 
such  deeds  valid,  it  is  not  for  this  Court  to  entertain  the  question  that  has  been 
proposed.  If  any  alteration  is  to  be  made  in  the  law  as  now  understood,  it 
must  be  by  a  decision  of  the  House  of  Lords,  or  by  an  act  of  the  legislature. 
Is  the  plea  then  an  answer  to  the  action  ?  It  is  admitted,  that  a  plea  alleging 
the  fact  of  adultery  would  not  be  sufficient ;  neither  is  the  decree  of  a  spirimal 
court  an  answer ;  for  it  proceeds  upon  evidence  which,  in  this  court,  would  not 
be  deemed  satisfactory.  We  cannot,  therefore,  even  act  upon  the  supposition 
*S5ai  ^^  adultery  has  been  committed.  That  being  so,  the  *plea  is  insuffi- 
-'  cient,  and  the  plaintifi"  is  entitled  to  our  judgment. 

HoLROTD,  J.  This  is  a  covenant  made  to  provide  for  a  separation  which  had 
been  determined  upon  before  the  execution  of  the  deed,  and  is  for  the  payment 
of  an  annuity  during  the  wife's  life,  if  the  husband  should  so  long  live.  It  is 
founded  upon  what  the  law  considers  a  good  consideration  ;  for  there  is  a  cove- 
nant by  the  trustee  to  indemnify  the  husband  against  the  wife's  debts,  and  that 
she  should  release  all  claim  of  jointure,  dower,  or  thirds.(a)  It  is  conceded, 
that  adultery  would  not  be  a  forfeiture  of  an  annuity  so  granted.  That  a  join- 
ture would  not  be  thereby  forfeited  is  shown  by  Sidney  v.  Sidney,  3  P  Wms. 
269,  which  was  confirmed  by  Seagravt  v.  Seagrave,  13  Ves.  439,  where  the 
question  arose  on  a  bond  containing  provisions  very  similar  to  those  in  the  deed 
in  question.  But  it  has  been  argued,  that  the  wife,  by  suing  for  restitution  of 
conjugal  rights,  has  done  an  act  inconsistent  with  the  deed,  and  that  the  cove- 

^  (a)  See  Campion  v.  CMinson,  2  Br.  C.  C.  377 ;  Steven*  v.  Olive,  lb.  90,  tnd  Sex  v.  Brewer, 
D).  93,  n. 
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nant  is  thereby  destroyed,  as  much  as  if  they  had  come  together  again.  It  is 
to  be  observed,  that  the  covenant  is  not  limited  to  the  period  of  separation. 
But  if  it  is  to  receive  that  construction,  that  is  only  upon  the  ground  that  the 
wife,  when  reunited  to  her  husband,  wbuld  be  maintained  by  him,  and  therefore 
it  does  not  follow  that  the  deed  is  avoided  by  an  unavailing  attempt  to  obtain 
restitution.  The  case  then  resolves  itself  into  the  general  question,  whether  a 
covenant  is  *binding  which  provides  for  a  separation  between  husband  r«ge ^ 
and  wife,  already  determined  upon,  and  not  for  a  future  separation  at  the  ^ 
mere  will  of  either  of  them.  The  language  of  the  lord  chancellor  in  St.  John 
V.  St.  John  is  binding  upon  us.  We  cannot  do  otherwise  than  abide  by  those 
decisions  which  have  from  time  to  time  been  made  both  in  courts  of  law  and 
equity ;  particularly  where  the  covenant  to  pay  the  annuity  is  founded  upon 
engagements  on  the  part  of  the  trustees  which  are  in  case  of  the  husband ; 
which  distinction,  in  favour  of  such  deeds  as  the  present,  is  noticed  by  the  mas- 
ter of  the  rolls  in  Worrall  v.  Jacob. 

Best,  J.  It  seems  that  the  plea  in  this  case  is  not  offered  as  an  answer  to 
the  action,  so  much  on  the  ground  of  the  deed  being  vacated  by  adultery  in  the 
wife,  as  on  the  idea  of  her  having  put  an  end  to  the  articles,  providing  for  her 
separate  maintenance,  by  suing  for  restitution  of  conjugal  rights.  I  can  well 
understand  what  was  said  in  Bafeman  v.  Roas,  because  there  the  wife  would 
have  had  a  maintenance  by  living  again  with  her  husband.  But  here  the  bus* 
band  opposed  the  attempt  made  by  the  wife,  who,  in  consequence  of  that  oppo- 
sition, is  still  in  need  of  the  maintenance  which  it  was  the  object  of  the  deed 
to  provide.  As  to  the  other  point  I  entertain  no  doubt.  Whatever  opinions 
judges  may  have  entertained  as  to  the  policy  or  impolicy  of  such  contracts  as 
this,  it  would  be  a  strong  measure  for  us,  on  the  mere  ground  of  policy,  to  over- 
throw former  decisions,  when  Lord  Eldon,  sitting  in  the  House  of  Lords,  did 
not  feel  himself  strong  enough  to  do  so.  In  the  case  of  Bateman  v.  Ross^  he 
must  have  advised  the  lords  *to  decree  in  favour  of  the  articles,  for  it  r«eee 
appears  that  they  were  established,  sufficient  proof  of  the  fact  of  recon-  '- 
ctliation  not  having  been  given. 

Judgment  for  the  plaintiff. 


HULKE  V.  PICKERING. 

Judgment  cankiot  he  entered  upon  a  warrant  of  attorney  more  than  twenty  years  old,  without  an 
affidavit  stating  &ct8  which  rebut  the  presumption  of  payment. 

A  RVLi  nisi  was  obtained  to  enter  up  judgment  on  a  warrant  of  attorney 
more  than  twenty  years  old.  The  affidavit  did  not  state  any  circumstances 
tending  to  prove  that  the  money  remained  unpaid. 

F.  roUock  showed  cause,  and  contended,  that,  after  the  lapse  of  twenty 
years,  the  presumption  of  payment  applied  to  warrants  of  attorney  as  well  as 
ether  securities,  and  that  some  facts  should  have  been  stated  to  rebut  that  pre- 
sumption. 

Abraham,  contri.  None  of  the  books  of  practice  contain  any  form  of  affi- 
davit to  be  used  on  such  occasions,  setting  out  circumstances  to  negative  the 
presumption  of  satisfaction.  If  any  answer  to  the  claim  can  be  given,  that 
should  come  from  the  other  side. 

Per  Cktriam.  We  think  that  in  this  as  in  other  cases,  the  plaintiff  should, 
afler  the  lapse  of  so  long  a  period,  state  some  facts  to  show  that  the  warrant  of 
attorney  has  not  been  satisfied. 

The  plaintiff  accordingly  producing  such  an  affidavit,  and  the  rule  was  made 

Absolute. 
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•556]        •BISHOP  and  Another  v.  MACINTOSH  and  Another. 

The  43  G.  3,  c.  56,  ■.  2,  prohibits  the  conveying  in  any  ship,  from  any  place  in  the  United  King- 
dom, a  greater  number  of  persons  than  in  the  proportion  of  one  person  for  every  two  tons  of 
the  burden  of  the  ship,  and  every  such  ship  is  to  be  deemed  to  be  of  the  burden  described  in 
the  certificate  of  registry ;  and  if  any  ship  is  partly  laden  with  goods  the  master  is  prohibited 
from  taking  on  boanl  a  greater  number  of  persons  than  in  the  proportion  of  one  person  for 
every  two  tons  of  that  part  of  the  ship  remaining  unladen :  Heldf  under  this  act,  that  vessels 
puily  laden  with  gooos  were  to  be  deemed  of  the  burden  described  in  the  certificate  of 
registry. 

Assumpsit,  in  consideration  that  plaintiffs  had  sold  and  delivered  to  defend- 
ants ship's  stores,  and  had  also  effected  a  policy  of  insurance  on  the  ship  Hope, 
on  a  voyage  from  England  to  New  South  Wales,  for  332/.,  to  be  received  by 
pkintiflTs  in  New  South  Wales,  at  the  termination  of  the  voyage ;  the  defend- 
ants undertook  that  they,  unless  prevented  therefrom  by  inevitable  accident, 
would  cause  the  voyage  to  be  performed,  and  the  money  to  be  paid  to  the  plain- 
tiffs at  New  South  Wales  within  a  reasonable  time.  Breach,  that  the  defend 
ants  did  not,  although  not  prevented  therefrom  by  inevitable  accident,  cause  the 
voyage  to  be  performed,  or  the  money  to  be  paid  within  a  reasonable  time.  Plea, 
general  issue.  At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  aftet 
Michaelmas  term,  it  appeared,  that  the  defendants  were  the  owners  of  the  ship 
Hope,  which  in  the  certificate  of  registry,  was  stated  to  be  of  the  burden  of  two 
hundred  and  thirty  tons,  and  that  she  sailed  from  London  on  her  voyage  to  New 
South  Wales  with  a  cargo,  and  having  ninety  passengers  on  board  and  a  crew  of 
seventeen  men,  including  the  master,  and  that  she  was  detained  at  Ramsgate  by  the 
officers  of  the  customs,  on  the  ground  that  she  had  a  greater  number  of  passengiers 
on  board  than  was  allowed  by  law.  The  defendants  contended  that  she  had  no 
more  than  that  number,  that  the  seizure  was  unlawful,  and  that  they  were  there- 
*557~l  ^^'^  prevented  by  inevitable  accident  from  performing  the  ^voyage.  The 
-*  question  turned  on  the  stat.  53  G.  3,  c.  56,  s.  2,  by  which  it  was  enacted, 
that  it  should  not  be  lawful  to  convey  from  any  place  in  the  United  Kingdom 
to  any  parts  beyond  sea  in  any  ship,  a  greater  number  of  persons,  whether 
sdults  or  children,  including  the  crew,  than  in  the  proportion  of  one  person  for 
every  two  tons  of  the  burden  of  such  ship  or  vessel ;  and  every  such  ship  or 
vessel  should  be  deemed  and  taken  to  be  of  such  tonnage  and  burden  as  is  de- 
scribed and  set  forth  in  the  respective  certificate  of  tlie  registry  of  each  and 
every  such  ship ;  and  if  any  such  ship  or  vessel  should  be  partly  laden  with 
goods,  wares,  or  merchandise,  then  it  should  not  be  lawful  for  the  master  to  re- 
ceive or  take  on  board  a  greater  number  of  persons  including  the  crew,  than  in 
the  proportion  of  one  person  for  every  two  tons  of  that  part  of  such  ship  or 
vessel  remaining  unladen ;  and  such  goods,  wares,  and  merchandise  should,  at 
the  sight  and  under  the  direction  of  the  collector  or  comptroller,  or  other  offi- 
cer of  the  customs,  at  the  port  or  place  where  such  goods,  wares,  or  merchan- 
dise should  be  taken  on  board,  be  stowed  and  disposed  of  in  such  manner  as  to 
leave  good,  sufficient,  and  wholesome  accommodation  for  the  proportion  of  per- 
sons thereby  allowed  in  such  case  to  be  received  on  board."  A  verdict  having 
been  found  for  the  plaintiffs,  it  being  admitted,  that  if  the  vessel  was  to  be  taken 
as  of  the  burden  described  in  the  register,  there  were  more  passengers  than  the 
law  allowed,  it  now  appeared  by  affidavit,  that  although  the  tonnage  mentioned 
in  the  register  was  two  hundred  and  thirty,  yet  that,  in  point  of  fact,  the  vessel 
measured  two  hundred  and  sixty-nine,  and  that  the  cargo  was  stowed  in  the 
hokl,  and  not  between  decks. 

*5581  '^^  Attorney' General  now  moved  for  a  new  trial,  and  contended, 
^  that  although  with  respect  to  every  vessel  not  carrying  a  cargo,  the  ton- 
nage was  to  be  taken  to  be  that  described  in  the  certificate  of  registry,  yet  that, 
with  respect  to  vessels  partly  laden  with  goods,  the  actual  tonnage  was  to  be 
considered;  but 
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The  Court  were  clearly  of  opinion,  that  the  sound  construction  of  the  act 
was,  that  all  vessels,  whether  partly  laden  or  not,  should  be  deemed  to  be  of  the 
burden  mentioned  in  the  certificate  of  registry. 

Rule  refused* 


MOODY  V.  KING  and  PORTER. 

A.  and  B.  having  been  in  partnership  disaolii^d  it  on  the  14th  Julv,  the  dissolution  was  adver- 
tised on  the  17th,  on  the  16th  a  bill  was  drawn  in  the  names  of  A.  and  B.  which  was  accepted 
and  paid  by  C.  without  considenition ;  C.  afterwards  sued  A.  and  B.  for  money  lent;  A. 
pleaoed  bankruptcy  and  certificate,  B.  non-assumpsit,  not.  pros,  as  to  A.:  Heldt  that  he  was 
a  competent  witness  for  B.  to  prove  that  C.  accepted  the  bill  for  his  (A.'s)  accommodation, 
and  not  for  that  pf  B.,  for  that  B.  waagnly  a  surety,  ipd  might  have  proved  under  B.*9  com- 
mission. 

Assumpsit  for  money  lent,  du;.,  on  the  usual  money  counts.  Plea,  by  King, 
non-assumpsit,  by  Porter,  bankruptcy  and  certificate,  nol.  pros,  as  to  him.  At 
the  trial  before  Abpott,  C.  J.,  at  the  Westminster  sittings  after  last  Michaelmas 
term,  it  appeared  that  the  plaintiff  had  accepted  an  accommodation  bill  drawn 
in  the  jvunes  of  the  two  defendants,  whit^h  he  aAerwards  paid.  The  defendant^ 
had  been  io  partnership  for  some  years,  but  separated  on  the  14th  of  July, 
1821.  The  biU  in  question  was  drawn  on  the  19th,  and  the  dissolution  of  the 
p^tnership  appeared  in  the  Gazette  on  the  17th  of  the  same  month.  Porter 
became  bankrupt  in  February,  1822.  For  the  defendant  King,  it  was  proposed 
to  examine  Porter,  to  prove  that  the  bill  was  accepted  for  *his  accommo-  r»geg 
dation  alone,  and  not  for  that  of  King.  It  was  objected  that  Porter  was  ^ 
not  a  competent  witness,  because  if  the  plaintiff  recovered  in  this  action,  he 
(Porter)  would  be  liable  to  King.  The  lord  chief  justice  overruled  the  objecr 
tion,  and  the  defendant  obtained  a  verdict. 

Scarlett  now  moved  to  enter  a  verdict  for  the  plaintiff,  and  contended,  that  as 
this  was  a  partnership  transaction  between  King  and  Porter,  the  former  could 
not  prove  under  the  commission  against  Porter  until  the  bill  was  paid,  and 
therefore  his  demand  was  not  barred  by  the  certificate.  It  is  true,  that  where 
one  person  lends  his  name  to  a  bill  for  another,  he  is  within  the  meaning  of  the 
49  6.  3,  c.  121,  s.  8;  Ex  parte  Youngs  2  Rose,  40 ;  but  here,  Kiqg  was  not  a 
surety,  for  he  and  Porter  were  joint  debtors,  and  his  demand  against  Porter 
would  not  arise  until  the  bill  was  paid. 

ABBorr,  G.  J.  The  partnership  which  had  before  subsisted  between  King 
and  Porter,  was  as  between  them  dissolved  on  the  14th  July,  1821,  and  the  bill 
was  not  accepted  till  the  16th  of  the  same  month.  It  was  not,  therefore,  as  be- 
tween them  a  partnership  transaction,  and  King  was  only  a  surety  for  Porter. 
The  debt  might,  therefore,  have  been  proved,  and  King*s  claim  yr^  barred  by 
the  certificate. 

Rule  refused 


«SKAIFE,  Assignee  of  W.  ALLAN,  ^  Bankrupt,  v.  HOWARD.  [*560 

In  an  action  for  ^oods  sold  and  delivered,  brought  by  the  assignees  of  A.,  against  whom  a  com- 
mission of  bankruptcy  issued,  on  the  petition  of  certain  persons,  who  alleged  that  a  debt  was 
due  to  them  as  assi^ees  of  B.,  a  bankrupt:  Held,  that  the  petitioning  creditor's  debt  was 
sufficiently  proved  by  the  production  of  the  proceedings  under  the  commission,  (no  notice  of 
an  intention  to  dispute  it  having  been  given)  and  that  it  was  not  incumbent  on  the  plaiotifb 
to  givp  any  other  evidence  that  the  pet^ioning  creditors  were  the  assigoides  of  B. 

Assumpsit  for  goods  sold  by  the  bankrupt  to  the  defendant  Plea,  non-as- 
sumpsit. At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  afler  last 
term,  the  proceedings  under  the  commission  were  produced  to  prove  the  peti- 
tioning creditor's  debt,  act  of  bankruptcy,  and  trading ;  and  it  appeared,  that 
the  commission  issued  on  the  petition  of  the  assignees  of  one  Miller,  a  bank- 
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rapt;  and  thut  ibere  was  a  debt  of  147/.  due  to  them  aa  aasignees.  It  was  con-. 
tended  at  the  trial,  that  some  evidence  should  be  given  to  show  that  the  parties 
who  presented  the  petition,  and  to  whom  the  debt  was  alleged  to  be  due,  were 
the  assignees  of  Miller.  The  49  6.  3,  c.  121,  enacted,  that  the  commission 
and  the  proceedings  under  it  are  to  be  received  as  evidence  of  the  petitioning 
creditor's  debt,  &c.  Here  the  debt  was  due  to  the  parties  as  assignees ;  the 
proceedings  were  not  made  evidence  of  the  fact,  that  the  parties  stating  them- 
selves  to  be  assignees  of  Miller  actually  wer6  so.  That  ought  to  have  been 
made  out  by  proof  of  the  assignment  from  the  commissioners.  The  statute 
only  dispenses  with  the  necessity  of  proving  by  parol  evidence  the  existence  of 
a  debt.  Sic.  Abbott  v.  Flumbe^  Doug.  216;  J)oe  v.  Liatdn,  4  Taunt.  741 
Before  the  statute,  if  the  petitioning  creditor  were  an  executor,  the  probate  must 
'^5611  ^^^^  ^^^^  produced.  Or  if  he  was  the  assignee  of  'another  bankrupt, 
•^  who  was  the  creditor  of  the  bankrupt  in  the  particular  case,  there  must 
have  been  proof  of  the  trading  and  bankruptcy  of  both  these  persons,  Doe  v. 
Liiton,4  TaunL  741.  The  lord  chief  justice  was  of  opinion,  that  the  pro- 
ceedings were  sufficient  evidence  of  a  good  petitioning  creditor's  debt  due  to 
the  parties  in  the  character  which  ihey  appeared  to  have  claimed ;  and  a  ver- 
dict was  found  for  the  plaintiff. 

Matryai  now  moved  for  a  new  trial  upon  the  ground  already  stated. 

Abbott,  C.  J.     This  clause  of  the  act  of  parliament  is  remedial,  the  object 
being  to  relieve  the  assignees  of  a  bankrupt  from  the  necessity  of  going  through 
the  proof  of  all  the  things  necessary  to  support  a  commission  of  bankruptcy. 
The  production  of  the  proceedings  is  not  a  proof  binding  upon  any  party,  be- 
eaote,  by  giving  notice,  he  may  call  for  other  proof:  but  in  the  absence  of  any 
soch  notice  ibey  must  be  received  as  proof  of  ell  the  matters  contained  in  them. 
I  agree  that  if  the  proceedings,  when  produced,  do  not  contain  facts  sufficient 
to  sustain  the  bankruptcy,  they  will  not  of  themselves  be  sufficient;  but  I  am 
not  aware  of  any  case  where,  if  the  facts  stated  on  the  deposition  are  sufficient 
of  themselves  to  sustain  the  bankruptcy,  any  further  proof  has  been  required. 
It  has  been  said  that  the  statute  only  dispenses  with  parol  evidence  of  the  pe- 
titioning creditor's  debt,  but  that  is  not  so ;  for  before  the  statute,  a  petitioning 
creditor  would  not  have  been  a  competent  witness  to  support  the  commission 
*5A21  ^  ^^  action  by  the  assignees  of  a  bankrupt,  but  since  the  ^statute,  where 
^  no  notice  is  given,  the  petitioning  creditor's  debt  has  been  held  to  be 
suffidendy  proved  by  his  own  deposition  before  the  commissioners,  Bisst  v. 
RandaU<t  2  Camp.  493,  so  that  the  statute  has  made  depositions  evidence  in  a 
case  where  parol  evidence  of  the  fact  deposed  to  by  the  same  person  would 
not  jiave  been  admissible.     I  think  that  we  ought  to  give  full  effiect  to  the  pro- 
visions of  this  statute,  and  to  hold,  that  the  depositions  are  evidence  of  a  debt 
dne  to  the  party  in  that  character  in  which  he  appears  to  have  claimed  it.     If 
it  had  appeared  that  the  debt  was  due  to  the  petitioning  creditor,  as  executof,  it 
woold  not  have  been  necessary  to  produce  the  probate  in  order  to  prove  that  he 
was  executor.     I  think,  therefore,  that  the  depositions  must  be  taken  for  proof 
of  the  petitioning  creditor's  debt,  dus.,  in  all  cases  where  the  facts  deposed  to, 
if  proved  by  other  means,  would  support  the  commission. 

A.  rule  was  afterwards  granted  upon  another  ground,  disclosed  by  affidavit. 


AARON  V.  CHAUNDY. 

lo  ssMunpsit  on  a  promissory  note,  defendant  pleaded  nun  aflsumpsitf  and  having  made  up  the 
israai  ralad  plaintiff  to  enter  it,  who,  bv  mistake,  entered  a  plea  of  not  ffuilty.  Defendant 
■goed  jadgment  of  non.  pros. :  Held^  tnat  the  plea  entered  was  aubstantiuiy  the  same  as  tho 
other,  and  the  jadgment  was  set  aside. 

Assumpsit  on  a  promissory  note.     Pica,  non  assumpsit.     Defendant  made 
up  the  issue,  and  ruled  the  plaintiff  to  enter  it.     He  entered  it  by  misuke  with 
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a  plea  of  not  guilty,  whereupon  the  defendant  ^signed  judgment  of  non,   rn^ao 
pros.     Adolphus  having  obtained  a  rule  to  set  aside  the  judgment,  *- 

Campbell  showed  cause,  and  contended,  that  the  judgment  was  regular.  The 
plaintiff  never  entered  the  issue  joined  in  this  action,  the  defendant  was  there- 
fore entitled  to  sign  judgment.     Wood  v.  Miller,  3  East,  204. 

Per  Curiam,  That  case  was  very  difl[erent ;  the  objection  there  was,  that 
the  issue  was  entered  as  of  a  wrong  term.  The  plea  of  not  guilty  in  such  a 
case  as  the  present  is  substantially  the  same  as  non-assumpsit.  The  rule  must, 
therefore,  be  absolute ;  but  we  think  that  it  should  be  without  costs. 

Rule  absolute,  without  costs. 


COLLINS  V.  GOODYER. 

The  trae  place  of  abode  of  the  deponent,  as  well  aa  hia  addition,  must  be  inserted  in  an  affida?d 

to  hold  to  bail. 

The  defendant  was  arrested  and  holden  to  bail  on  an  affidavit  made  by  the 
plaintiff,  in  which  he  described  himself  as  of  Dorset  Place,  Clapham  Road, 
Middlesex. 

Piatt  obtained  a  rule  to  show  cause  why  the  bail  bond  should  not  be  given 
up  to  be  cancelled  and  a  common  appearance  entered,  on  an  affidavit  that  the 
plaintiff's  residence  was  in  fact  Dorset  Place,  Clapham  Road,  Surrey. 

*  Andrews  showed  cause,  and  contended  that  the  defendant  had  not  rmK^oA 
been  misled,  or  in  any  way  prejudiced  by  the  mistake.  ^ 

Per  Curiam,  A  rule  of  this  court,  Mich.  15,  Car.  2,  requires  that  the  true 
place  of  abode  and  true  addition  of  every  person  who  shall  make  affidavit  here, 
shall  be  inserted  in  such  affidavit.  That  is  binding  upon  us,  and  we  must  make 
this  rule  absolute. 

Rule  absolute. (a) 

(a)  See  Jarrett  v.  DtOan,  I  East,  \B\D' Argent  y.  Fttnafi,  lb.  330;  FaiMter  v.  Aldenom,  3 
M.  &.  S.  165 ;  POUri  v.  De  Sousa,  4  Taunt.  154. 


SOAMES  and  Another  v.  LONERGAN  and  Another. 

Where  the  charterers  of  a  ship  for  a  yoyage  from  C.  to  St.  B.,  and  thence  to  G.  to  take  in  a 
homeward  ^cargo,  caused  another  ship  to  be  chartered  on  their  account  to  go  out  in  ballast  and 
bring  home  a  cargo  from  G.,  with  a  proviso,  that  in  the  event  of  the  non-arrival  of  the  first- 
mentioned  ship  at  G.,  then  the  second  charter  should  be  yoid:  Held,  that  "non-arrival" 
meant  non-arnval  within  such  time  as  might  answer  the  purposes  of  the  charter  of  the  second 
ship ;  and  that  the  first  ship  not  having  arrived  in  time  to  answer  those  purposes,  and  the  delay 
not  being  attributable  to  the  charterers,  the  charter  of  the  second  ship  was  void,  and  the  char- 
terers were  not  bound  to  provide  a  homeward  cargo  for  her. 

Assumpsit  on  a  charter-party  of  afTreightment  made  between  the  plaintiffs, 
owners  of  the  St  Patrick,  and  the  defendants.  The  first  count  alleged,  that  the 
plaintiffs  thereby  agreed  that  the  St.  Patrick  should  sail  from  the  port  of  London 
in  ballast  to  Cadiz,  remain  there  fifleen  days,  and  then  proceed  to  Guayaquil, 
and,  if  required,  to  such  one  other  port  on  the  west  coast  of  South  America  as 
the  said  freighters  or  their  agents  might  think  proper  and  direct.;  and  that  in 
such  case  she  should,  in  the  first  place,  proceed  to  such  other  port,  and  subse- 
quently to  Guayaquil.  And  being  arrived  at  *such  destined  port  or  ports,  r«R«e 
should  receive  and  take  on  board  from  the  agents  of  the  freighters  all  ^ 
such  lawful  goods  or  merchandise  as  they  might  think  proper,  up  to  a  full 
cargo  ;/and  having  received  such  cargo,  should  proceed  therewith  to  some  port 
in  Spain,  England,  or  the  continent  of  Europe,  as  the  said  freighters  or  their 
agents  might  direct.  That  the  said  ship  should,  if  required,  lay  at  her  destined 
port  or  ports  for  the  purpose  of  receiving  the  said  cargo  on  board,  and  at  hef 
destined  port  of  discharge  for  unloading  the  same,  one  hundred  and  twenty  run 
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ning  days  in  the  whole,  to  commence  and  be  accounted  from  the  day  the  aaid 
ship  should  arrive  at  her  first  destined  port  of  loading,  being  admitted  to  pra- 
tiqae  and  ready  to  receive  goods  on  board,  to  cease  when  despatched  therefrom, 
recommence  on  her  arrival  at  her  second  port  of  loading,  if  ordered  to  more 
than  one,  being  admitted  to  pratique  and  ready  to  receive  goods  on  board  there, 
cease  again  when  despatched  therefrom,  and  recommence  on  her  arrival  at  her 
destmed  port  of  dischaige,  being  also  admitted  to  pratique  and  ready  to  deliver 
the  said  cargo.  And  the  defendants  agreed  that  they  would,  within  fiAeen  days 
after  the  arrival  of  the  said  ship  at  Cadiz,  despatch  her  to  Guayaquil,  or  pre- 
viously to  some  one  safe  port  on  the  west  coast  of  South  America,  and  should 
snd  would  send  alongside  the  said  ship,  at  such  port  or  ports,  all  such  lawful 
goods  as  they  might  think  proper  to  ship,  and  despatch  her  to  some  one  port 
either  in  Spain,  England,  or  the  continent  of  Europe,  and  there  receive  such 
cargo  from  alongside  the  said  ship  within  the  one  hundred  and  twenty  lay  days 
therembefore  limited  for  the  purposes  aforesaid,  or  within  the  days  of  demur- 
rage thereinafter  mentioned ;  and  would  pay  6000/.  in  full  for  the  freight  The 
*5aAl  ^^^^^^'Q  ^^^  averred  *the  arrival  of  the  ship  at  Cadiz  ;  that  she  was 

^  ordered  to  Lima,  and  arrived  there  on  the  28lh  March,  1821 ;  that  the 
commander  gave  notice  thereof,  and  offered  to  receive  a  cargo  on  board. 
Breach,  that  the  defendants  did  not  send  alongside  the  vessel  at  Lima  or  Guaya- 
quil, or  any  other  port  or  ports  on  the  west  side  of  South  America,  or  else- 
where, any  goods,  or  supply  any  cargo,  or  despatch  her  to  any  port  in  Spain, 
England,  or  the  continent  of  Europe.  The  second  count  set  out  the  charter- 
party  as  before,  and  also  a  stipulation,  that  the  vessel  might  be  detained  twenty 
days  on  demurrage,  and  the  following  proviso :  *^  Provided  always,  and  it  was 
thereby  understood  and  agreed  by  and  between  the  said  parties,  that  in  the 
event  of  the  non-arrival  of  the  ship  or  vessel  called  the  Grant,  Hogarth,  master, 
chartered  and  then  on  her  voyage  to  St  Bias  de  California,  at  that  port ;  then 
in  such  case  that  charter-party,  and  every  clause  and  agreement  therein  con- 
tained should,  in  case  no  shipment  should  have  been  made  under  it,  cease,  de- 
termine, and  be  utterly  void  to  all  intents  and  purposes  whatsoever."  In  addi- 
tion to  the  averments  in  the  first  count  this  stated  also  that  the  Grant  did  arrive 
at  St.  Bias  according  to  the  tenor  and  effect  of  the  charter-party.  The  third 
connt  stated,  that  a  certain  other  charter-party  was  made  between  the  plaintiffs 
and  defendants  in  the  same  words  and  figures,  and  to  the  same  purport  and 
effect  as  that  mentioned  in  the  second  count.  It  then  alleged  mutual  promises, 
and  that,  in  consideration  of  the  premises,  it  was  agreed  by  and  between  the 
plaintiffs  and  defendants,  that  the  clause  for  annulling  the  contract  in  the  event 
of  the  non-arrival  of  the  Grant  at  St.  Bias,  should  be  extended  to  the  event  of 
*5671  ^®  non-arrival  of  that  ship  at  Guayaquil  *from  St.  Bias.   Averment,  that 

•^  the  Grant  did  arrive  at  Guayaquil  from  St.  Bias,  and  then  as  the  first 
count  The  fourth  count,  after  the  same  introduction  as  in  the  third,  alleged  a 
promise  by  defendants  to  use  reasonable  diligence  on  their  part,  so  that  the 
charter-party  might  not  be  avoided  by  the  non-arrival  of  the  Grant  at  St.  Bias. 
Breach,  that  they  did  not  use  reasonable  diligence,  and  that  through  their  negli- 
gence and  default  the  Grant  did  not  arrive  at  St.  Bias.  Fifth  count  alleged  the 
substitution  of  Guayaquil  for  St.  Bias,  and  a  promise  to  use  diligence  that  the 
Grant  might  arrive  there.  Breach  as  in  fourth  C4>unt.  Various  common  counts 
were  added.  Plea,  the  general  issue.  At  the  trial  before  Abbott,  C.  J.,  at  the 
London  sittings  after  last  Trinity  term,  it  appeared  that  a  charter-party,  in  sub- 
stance the  same  as  that  set  out  in  the  second  count,  was  made  by  and  between 
the  plaintiffs  and  defendants  ;  and  that,  afterwards,  the  proviso  was  extended  to 
tlie  non-arrival  of  the  Grant  at  Guayaquil  from  St.  Bias  as  alleged  in  the  third 
roont.  The  Grant  was  chartered  by  Barron  and  M'Pherson,  merchants  at 
Cadiz,  on  whose  account  also  the  charter-party  of  the  St.  Patrick  was  entered 
into  by  the  defendants.  In  pursuance  of  that  charier-party,  the  St.  Patrick 
VOL.  IX.  32 
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•ailed  from  Loodon  in  October,  1820,  and  arrived  at  Cadiz,  on  the  16th  of  No- 
vember following.  Before  the  St.  Patrick  sailed  from  Cadiz,  the  captain,  for 
himself  and  his  owners,  entered  into  another  charter-party  with  Don  Juan  A. 
de  Arambura«  a  merchant  at  Cadiz,  to  bring  home  a  cargo  from  South  America, 
subject  to  this  proviso :  **That  in  the  event  of  the  arrival  of  the  Grant,  then  on 
her  voyage  to  Guayaquil  at  that  port,  tlien  that  charter-party,  and  every  clause 
and  agreement  therein  'contained,  should,  in  case  no  shipment  should  r«j^||Q 
have  been  made  under  it,  cease,  detamine,  and  be  utterly  void,  to  all  in-  ^ 
tents  and  purposes  whatsoever."  Barron  and  M'Pherson  ordered  the  St.  Pat- 
rick to  proceed  to  Lima,  for  which  place  she  sailed  on  the  10th  of  December, 
1820,  and  arrived  there  March  28th,  1821,  and  on  JlOth,  the  captain  gave  notice 
of  his  arrival  to  the  Don  Yzcue,  the  correspondent  of  Barron  and  M*PherBon. 
The  St.  Patrick  remained  at  Lima  until  July  21st,  when  the  lay  days,  stipu- 
lated for  in  the  charter,  expired,  and  she  was  not  after  that  time  employed  by 
the  defendants  or  B.  and  M.  under  the  charter-party.  The  St  Patrick  was  not 
despatched  to  Guayaquil  by  Don  Yzcue,  or  any  person  at  Lima  on  behalf  of 
the  charterers,  nor  was  any  homeward  cargo  furnished  for  her.  The  ship  Grant, 
in  the  proviso  mentioned,  arrived  at  St.  Bias,  March  5th,  1821,  sailed  thence 
for  Guayaquil,  June  5th,  1821,  and  arrived  there  October  19th,  in  the  same  year. 
On  the  10th  November  following  the  captain  made  a  protest,  giving  some  ac- 
count of  the  delay  of  his  arrival,  but  not  making  any  complaint  that  it  had  been 
caused  by  the  freighters.  The  St.  Patrick  remained  at  Lima  after  the  21  at  of 
July,  for  the  purpose  of  taking  in  a  cargo,  under  the  conditional  charter.  On 
the  24th  of  July  she  was  taken  possession  of  by  the  forces  under  Lord  Coch- 
rane, and  liberated  on  the  28d  of  August,  and  afterwards  took  in  some  cargo 
and  one  hundred  and  tliirty  passengers  for  Cadiz,  and  was  despatched  there- 
with on  the  12th  of  November,  and  sailed  on  the  1 5th,  and  after  touching  at 
Rio  Janeiro,  arrived  at  Cadiz,  April  20th,  1822.  The  lord  chief  justice  told 
the  jury,  that  in  his  opinion  the  arrival  of  the  Grant,  mentioned  in  the  proviso, 
meant,  an  arrival  in  time  for  the  object  of  the  charter  of  the  St.  Patrick,  and 
that  *unless  they  thought  that  the  arrival  of  the  Grant  had  been  impro-  rii|||»Q 
perly  prevented  by  the  defendants,  or  by  Barron  and  M'Pherson,  they  ^  . 
should  find  a  verdict  for  the  defendantif.  The  jury  having  found  a  verdict  for 
the  defendants,  the  attorney-general,  in  Michaelmas  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  grounds  that  the  proviso  in  the  charter  of  the  St.  Patrick 
was  satisfied  by  the  arrival  of  the  Grant  at  Guayaquil  at  any  time  during  her 
then  voyage,  and  also,  that  it  ought  to  have  been  presumed  that  she  had  been 
delayed  improperly  by  the  defendants,  or  Barron  and  M'Pherson. 

Scarlett  and  F.  PoUock  showed  cause.  The  return  cargo  of  the  St.  Patrick 
was  to  be  bought  with  the  proceeds  of  the  cargo  carried  out  by  the  Grant. 
The  arrival  of  the  Grant  at  Guayaquil  was  the  very  condition  on  which  this 
eharter-party  was  made ;  that  condition  must  necessarily  have  had  reference  to 
tlie  arrival  of  the  Grant  within  the  scope  of  the  voyage  on  which  the  St.  Patrick 
was  engaged,  or  it  would  be  utterly  useless  and  absurd.  According  to  the  con- 
struction contended  for  on  the  otlier  side,  tlie  arrival  of  the  Grant  at  any  time 
would  have  been  sufficient.  If,  indeed,  the  delay  of  the  Grant  could  be  attri- 
buted to  the  freighters  of  the  St.  Patrick,  that  might  alter  the  case ;  but  the 
jury  have  expressly  found,  that  the  freighters  were  not  in  fault.  If  the  latter 
vessel,  instead  of  remaining  at  Lima,  had  gone  to  Guayaquil,  the  captain  would 
not  have  been  bound  to  remain  there  more  than  one  hundred  and  twenty  days ; 
and,  therefore,  unless  the  Grant  arrived  there  within  that  time,  or  such  lurther 
time  as  the  captain  thought  proper  to  wait,  the  charter  of  the  St.  Patrick  was 
made  void  by  the  proviso ;  and  therefore  the  circumstance  of  the  St  Patrick 
not  *being  despatched  to  Guayaquil  by  the  agent  of  the  freighters,  can-  r«e.«#| 
not  affect  the  present  question.  ^ 

The  Attorney-General  and  CamjAell^  contrA.     Unless  the  lord  chief  justice 
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vas  light  in  deciding,  as  a  question  of  law,  that  the  condition  of  the  St.  Patrick's 
sharter  was  not  satisfied,  unless  the  Grant  arrived  in  time  for  the  purposes  of 
the  St.  Patrick's  voyage,  the  plain  tiffs  must  have  a  new  trial.  Now  it  cannot 
oe  disputed,  that  the  condition  would  have  been  satisfied  had  the  Grant  arrived 
at  Goayaquil  on  the  one  hundred  and  nineteenth  day,  and  yet  that  could  not 
have  been  of  any  service  to  the  freighters  of  the  St.  Patrick,  which  vessel  was 
then  at  Lima.  The  construction  put  upon  this  instrument  cannot,  therefore, 
be  correct.  Looking  at  the  instrument  itself,  no  line  can  be  drawn,  except  the 
arrival  of  the  Grant  in  the  course  of  her  then  voyage.  She  did  arrive  in  the 
course  of  that  Vjoyage,  and  thereby  satisfied  the  provis.o  in  the  charter  of  the  St. 
Patrick.  The  object  of  the  voyage  of  the  latter  vessel  cannot  be  taken  into 
eoosideralioD  in  construing  tlie  charter-party,  wherein  it  is  not  mentioned. 

Aabott,  C.  J.  I  am  of  opinion  that  there  ought  not  to  be  a  new  trial  in  this 
case.  I  left  it  to  the  jury  to  say  whether  the  delay  of  the  Grant  had  been  oc- 
casioned by  the  de&uU  of  the  defendonlfl ;  and  observed  that«  if  it  had,  her  non- 
arrival  would  not  be  a  sufficient  answer  to  the  action.  They  thought  that  the 
defendants  had  not  occasioned  it.  The  next  point  is  the  construction  of  the 
charter-party  ;  and  if  my  opinion  upon  that  was  erroneous,  the  plaintiffs  must 
have  a  new  trial.  My  opinion  was,  that  it  meant  such  an  arrival  of  the  Grant 
*5711  *^  would  answer  the  purposes  of  the  parties  to  the  charter*party.  It 
-^  is  said  that  the  only  limit  is  arrival  in  the  course  of  that  voyage ;  but 
that  might  be  so  late  as  not  to  answer  the  purposes  plainly  designated  by  this 
instrument.  Looking  at  that  instrument  alone,  I  still  think  as  before,  that  the 
arrival  of  the  Grant,  in  order  to  satisfy  the  proviso,  should  have  been  within 
the  one  hundred  and  twenty  running  days,  or  the  twenty  additional  days,  during 
which  the  ship  might  be  detained  on  demurrage,  if  the  captain  was  required  to 
wait  so  long. 

Baylst,  J.  This  case  turns  chiefly,  if  not  entirely,  upon  the  meaning  of  the 
term  ^  non-arrival.'*  It  may  have  an  indefinite  meaning ;  then  it  would  be  a 
mere  wagering  bargain  between  the  parties ;  but  it  may  also  mean  non-arrivaJ 
within  such  time  as  may  answer  the  purposes  of  the  St.  Patrick's  voyage. 
The  latter  is,  I  think,  the  correct  construction ;  and  then,  in  order  to  satisfy  the 
proviso,  the  arrival  should  have  been  within  the  stipulated  running  days,  or  such 
farther  period  as  the  captain  of  the  St.  Patrick  chose  to  remain  on  the  coast ; 
for,  in  the  latter  event,  it  would  have  been  an  arrival  available  to  the  freighters 
of  that  ship.  If  the  term  ** non-arrival"  is  to  be  eoiutrued  indefinitely,  it  would 
be  totally  unconnected  with  the  purposes  of  the  charter-party  on  which  this 
action  is  brought,  and  there  could  have  been  no  reason  for  inserting  it.  But  in 
sli  probability  the  parties  contemplated  sudi  an  arrival  of  the  Grant  as  would 
be  subservient  to  the  purposes  of  the  freighters  of  the  St.  Patrick*  and  in  default 
of  such  arrival  this  charter-party  might  be  altogether  useless  to  them.  It  is 
probable  that  both  parties  thought  the  Grant  would  arrive  before  the  St.  Patrick 
*5721  ^^  ^^^  Grant  *bad  not  arrived  within  the  one  hundrpd  and  forty  day? 
-^  allowed  for  running  days  and  demurrage,  the  captain  of  the  St.  Patrick 
might  still  have  waited,  and  I  tfiink  that,  if  he  had,  the  arrival  of  the  Grant 
daring  such  stay  would  have  satisfied  the  proviso,  and  have  entitled  tho  owner? 
to  claim  the  freight  agreed  for  by  the  charter-party. 

Best,  J.(a)  I  am  of  opinion  thai  there  is  not  any  ground  for  disturbing  the 
verdict  in  this  case.  The  jury  have  found  that  the  delay  of  the  Grant  was  not 
attributable  to  the  defendants.  The  remaining  question  depends  upon  the  coi^ 
struction  of  the  charter-party.  It  appears  to  me  that  the  conduct  of  the  plain- 
tiffs has  put  an  end  to  tneir  claim.  1  agree  that,  if  the  St.  Patrick  had  waited 
nntil  the  arrival  of  the  Grant,  the  owners  would  have  had  a  right  to  insist  upon 
her  being  laden  with  a  cargo  for  the  homeward  voyage.  It  may  be  true»  that 
ihe  voyage  spoken  of  in  the  proviso  was  the  voyage  on  which  the  Grant  wa? 

(a)  Hoiroyd,  J.,  was  in  the  Bail  Qoort. 
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then  proceeding.  It  is  also  true  that  she  did  arrive  at  Guayaquil  in  that  voyage, 
but  before  her  arrival,  the  captain  of  the  St.  Patrick  had  put  it  out  of  his  power 
to  fulfil  the  objects  of  the  charterers.  It  has  been  argued  that  they  were  bound 
to  load  her  withni  one  hundred  and  twenty  days,  and  certainly  there  is  a  stipu- 
lation to  that  effect  in  one  part  of  the  charter ;  but  that  is  altogether  inappli- 
cable to  the  proviso,  for  until  the  arrival  of  the  Grant,  it  could  not  be  known 
whether  that  instrument  would  or  would  not  be  void.  Now  before  the  Grant 
arrived,  the  captain  of  the  St.  Patrick  had  made  a  new  bargain,  and  had  aban- 
doned the  ^original  contract ;  the  defendants,  therefore,  were  not  bound  r«e.y<| 
to  provide  a  return  cargo,  and  consequendy  the  plaintiffs  have  no  right  ^ 
to  recover  in  this  action. 

Rule  discharged. 


AMORY  and  Another  v.  MERYWEATHER. 

Debt  on  bond,  conditioned  for  the  payment  of  mone^^  by  instalments.  Plea,  that  defendant,  by 
W.,  88  hie  agent,  made  unlawful  contracts  for  buyins  and  aelling  shares  in  the  public  stocks; 
that  these  contracts  were  not  specifically  performed,  but  that  WT,  as  the  agent  of  the  defend- 
ant, voluntarily  paid  500Z.  for  oificrences  against  the  form  of  the  statute,  and  that  for  securing 
the  repayment  of  that  money  to  W.,  the  defendant  save  his  promissory  note  to  W.,  and  thai 
long  ajfter  the  same  became  due,  W.  endorsed  it  to  the  plaintifb,  and  that  the  plaintifb  after- 
wards threatened  to  commence  an  action  upon  the  note  i^ainst  the  defendant ;  and  the  defend- 
ant, in  fear  of  the  action,  did,  at  the  request  of  the  plaintms,  eive  the  bond  in  question,  which 
the  plaintiff  accepted  in  lieu  of  the  promissory  note,  and  the  money  secured  thereby,  they 
well  knowins  that  the  note  had  been  made  by  the  defendant  on  the  occasion,  and  for  the  pur* 
pose  in  the  plea  mentioned :  Heldt  that  this  plea  was  an  answer  to  the  action,  inasmuch  as  the 
plaintiffs  took  the  promissory  note  after  it  was  due,  and  had  notice  of  the  illegality  of  the  ori- 
ginal consideration  before  the  bond  was  given. 

At  the  trial,  it  appeared  in  evidence  that  the  note  was  given  to  W.  to  cover  a  sunt  which  he,  m 
broker,  was  to  pay  for  losses  on  stockjobbing  transactions :  Held,  that  this  evidence  did  not 
support  the  plea  which  stated  that  the  note  was  given  to  secure  the  repayment  of  money  ac- 
tually paid  by  W. 

Debt  on  bond,  bearing  date  the  13th  May,  1822,  for  1000/.  Plea,  first,  (af- 
ter craving  oyer  of  the  bond  and  condition  which  was  for  the  payment  of  500/. 
by  two  instalments,  the  first  of  which  became  payable  on  the  1 3th  May,  1823,) 
non  est  factum.  Secondly,  that  on  the  I8th  May,  1817,  the  defendant,  by  M. 
White,  as  the  agent  and  on  the  behalf  of  the  defendant,  made  and  entered  into 
divers,  to  wit,  one  hundred  unlawful  contracts  and  agreements  with  persons  to 
the  defendant  unknown,  for  the  buying  and  sellinff  of  shares  in  a  public  stock 
or  security  of  this  realm  to  the  amount  of  10,000f.  three  per  cents.,  to  wit,  at, 
&c.  Averment,  that  the  contracts  were  not  specifically  performed,  but  that  af- 
terwards, to  wit,  on,  ^.,  at,  d(c.,  he,  the  said  M.  White,  did,  as  the  agent  and 
on  the  behalf  of  the  defendant,  voluntarily  pay  and  give  the  sum  of  500/.  to  the 
said  ^persons,  with  whom  the  said  contracts  had  been  made,  for  satisfy-  rs574 
ing  the  respective  differences  for  the  not  performing  by  the  defendant  of  ^ 
the  said  contracts,  contrary  to  the  form  of  the  statute,  and  thereupon /or  secuf' 
ing  the  repayment  to  White  of  400/.  10«.,  parcel  of  the  sum  of  500/.  so  volun; 
tarily  paid  by  M.  White,  and  for  no  other  purpose ;  defendant,  on,  d^c,  at,  ^., 
at  the  request  of  White,  made  his  promissory  note,  and  thereby  promised  to 
pay  three  montlis  after  date  to  White  or  order  499/.  10«.  That  White  endorsed 
the  note  to  the  plaintiffs,  they  knowing  thcU  it  had  been  made  by  the  defendant, 
on  the  occasion  and  for  the  purpose  foresaid;  that  aAer  the  note  became  due, 
the  plaintiffs  threatened  to  commence  an  action  upon  the  note  against  the  de- 
fendant, and  thereupon  the  defendant  gave  the  bond  in  lieu  of  the  note  and  the 
money  secured  thereby.  The  third  plea  stated  the  making  of  the  unlawful  con- 
tracts, and  that  White  paid  500/.  for  differences,  and  that  for  securing  the  re- 
payment thereof  to  White  defendant  gave  his  promissory  note,  and  then  pro- 
ceeded as  follows :  **  that  before  the  payment  of  the  note,  and  long  «fter  the 
same  had  become  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
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wit,  on  the  let  of  January,  1820,  White  endorsed  the  note  to  the  plaintiffs. 
That  afterwards,  to  wit,  on  the  13th  May,  1822,  to  wit,  at,  <&c.,  the  plaintiffs 
threatened  to  commence  an  action  against  the  defendant  for  the  recovery  of  the 
money  in  the  note  mentioned ;  and  thereupon  the  defendant,  in  fear  of  the  said 
action,  did,  at  the  request  of  the  plaintiffs,  to  wit,  on,  &c.,  at,  &c.,  make  and 
Mai,  and  as  his  act  and  deed,  deliver  to  the  plaintiffs  the  said  writing  obligatory 
in  the  declaration  mentioned,  and  the  plaintiffs  then  and  there  accepted  and  re- 
*5751  ^^^^^^  ^^  ^^^^  writing  obligatory  in  lieu  of  *the  said  last  mentioned  pro- 
-I  missory  note,  and  of  the  said  sum  of  money  so  purporting  to  be  secured 
thtreby  as  aforesaid,  including  also  therein  the  sum  of  5/.  58.  for  the  stamp  im- 
pressed on  the  said  writing  obligatory  and  the  costs  thereof,  and  on  no  other 
account  and  for  no  other  consideration  whatsoever,  the  plaintiffs  then  well 
knowing  that  the  said  promissory  note  in  that  plea  mentioned,  had  been  made 
and  drawn,  and  delivered  by  the  defendant  on  the  occasion  and  for  the  purpose 
in  that  plea  mentioned,  and  on  no  other  account  or  occasion."  At  the  trial  be- 
fore Abbott,  C.  J.,  at  the  London  sittings  after  last  Easter  term,  the  execution 
of  the  bond  was  admitted,  and  White  was  called  as  a  witness  on  the  part  of 
the  defendant,  and  he  proved  that  the  note  was  given  to  him  to  cover  a  sum 
which  he,  as  broker  to  the  defendant,  was  to  pay  for  losses  on  stockjobbing 
transactions.  In  May,  1810,  he  being  in  want  of  money,  endorsed  the  note  to 
the  plaintiffs  as  a  security  for  money  which  they  advanced  to  him,  but  did  not 
then  inform  them  of  the  consideration  upon  which  the  note  was  given ;  but  they 
were  informed  of  it  before  the  bond  was  executed.  Upon  this  evidence,  the 
lord  chief  justice  directed  a  verdict  to  be  found  for  the  plaintiff  on  the  second 
plea,  inasmuch  as  the  averment  in  that  plea,  that  notice  of  the  illegality  of  the 
note  was  given  to  the  plaintiffs  when  they  took  the  note,  was  not  proved.  He 
was  further  of  opinion  that  the  third  plea  was  not  proved,  inasmuch  as  it  alleged 
that  the  note  was  given  to  secure  to  White  the  repayment  of  money  paid  by 
White  for  compounding  differences,  whereas  it  appeared  by  White's  evidence, 
that  the  note  was  given  before  the  differences  were  actually  paid.  But  it  was 
contended  that  it  was  substantially  proved,  and  a  verdict  was  found  for  the 

*57ft1  P^^^'^^^''  ^D  ^®  ^^^  ^^^  *second  issues,  and  for  the  defendant  on  the 
-^  last  issue,  with  liberty  for  the  plaintiff  to  move  to  enter  the  verdict  for 
him  on  that  issue,  and  in  the  event  of  his  not  succeeding  in  that  rule,  to  move 
for  judgment  non  obstante  veredicto,  on  the  ground  that  the  bond  was  good,  al- 
though the  plaintiffs  could  not  have  sued  on  the  note.  A  rule  nisi  had  been 
obtained  by  the  attorney-general  for  entering  the  verdict  for  the  plaintiffs  on  the 
last  issue,  or  for  judgment  non  obstante  veredicto. 

Scarlett  showed  cause.  The  third  plea  is  good,  and  was  made  out  in  proof. 
The  defendant,  therefore,  is  entitled  to  judgment  on  the  whole  record.  It  appears 
Dpon  the  plea  that  the  bond  was  given  as  a  substitution  for  a  promissory  note, 
which  had  been  endorsed  to  the  plaintiffs  two  years  after  it  was  due.  As 
against  these  plaintiffs  the  defendant,  therefore,  would  be  entitled,  in  an  action 
on  the  note,  to  avail  himself  of  every  defence  which  he  would  have  had  against 
the  original  holders.  Brown  v.  Turner^  7  T.  R.  630.  It  is  averred  that  the 
plaintiffs  had  notice  of  the  illegality  of  the  original  consideration  before  the 
bond  was  given.  Here,  therefore,  the  plaintiffs,  holding  a  promissory  note 
which  they  knew  to  be  void,  (because  it  was  given  to  secure  money  paid  for 
differences  on  stockjobbing  transactions,)  took  the  bond  in  lieu  of  it.  Cannan 
V.  Bryce^  3  B.  &  A.  179,  is  an  authority  to  show  that  that  bond  is  void.  Se- 
condly, the  plea  was  supported  by  the  proof:  it  was  necessary  in  the  plea  to 
statd  tacts  sufEcirnt  to  show  that  the  plaintiffs  could  not  recover,  and  it  sufficed 
*5771  ^  prove  substantially  the  facts  stated.  When  a  plaintiff  sets  out  a  *con- 
-'  Uract  specially,  he  can  recover  only  on  the  contract  as  set  out,  and  must, 
therefore,  prove  it  literally  ;  but  it  is  otherwise  where  the  contract  is  not  speci- 
«U.^'  stated.     Here  the  substance  of  the  plea  is  that  the  note  was  given  to  pay 
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differences  on  stockjobbing  transactions,  and  that  Haff  been  proved.  It  it  wholly 
immaterial  whether  those  differences  were  paid  before  or  after  the  note  was 
given.  It  would  have  been  sufficient  to  allege  Uiat  the  note  was  given  for  and 
in  respect  o/*  differences,  &c.  That  is  the  substance  of  the  allegation  in  the  plea. 

The  Attorney'Gmeral  contri.  There  can  be  no  doubt,  that  by  omitting  or 
altering  words  the  plea  might  be  made  to  correspond  With  die  evidence.  The 
facts  alleged  have  not  been  proved.  The  plea  is,  that  White  having  paid  ihe 
differences,  the  note  was  given  to  him  for  securing  the  repfayment  to  him  of 
that  money  which  he  had  actually  paid.  The  proof  is,  that  the  note  was  given 
to  White  to  secure  to  him  money  which  he  had  not  then  paid,  but  which  he 
was  to  pay.  Assuming  the  plea  to  be  proved,  still  the  plaintiffs  are  entitled  to 
judgment,  non  obstante  veredicto.  Here  it  is  allq^ed  that  the  plaintiffs  took 
tlie  note  from  White  after  it  was  due,  but  without  knowledge  of  the  original 
consideration.  It  would  undoubtedly  have  been  a  good  defence  to  an  action  on 
the  note,  that  it  was  originally  given  to  secure  money  to  be  paid  in  respect  of 
illegal  stockjobbing  transactions ;  but  it  is  no  defence  to  an  action  on  the  bond, 
which  is  a  new  security,  and  not  made  between  the  parties  to  the  illegal  con- 
tract. In  George  v.  Stanley,  4  Taunt.  083,  the  defendant  had  given  bills  for 
the  *amount  of  money  lost  at  play :  these  bills  were  negotiated  and  r«e.«o 
came  to  the  hands  of  the  plaintiff,  and  when  they  became  due  the  de-  ^ 
fendant  gave  in  lieu  of  them  other  bills,  and  when  these  last  bills  became  due, 
he  confessed  a  judgment,  which  the  court  refused  to  set  aside,  unless  it  were 
shown  that  the  holder  of  the  bills  had  notice  of  the  illegality  of  ihe  original  con- 
sideration. [HoLROYD,  J.  Here  the  note  was  endorsed  after  it  was  due,  and 
that  is  a  suspicious  circumstance,  from  which  the  law  infers,  that  the  party 
taking  the  note  had  knowledge  of  some  infirmity  in  the  title  of  the  holder,  and 
the  endorsee  then  takes  it,  subject  to  all  the  objections  to  which  it  wae  liable 
in  the  hands  of  the  person  from  whom  he  took  it.]  In  Cuthbert  v  Haley,  8 
T.  R.  390,  one  Plank  had  discounted  certain  promissory  notes  of  Haley's,  and 
took  usurious  interest  upon  them,  and  then  deposited  them  ^ith  his  bankers, 
who  gave  him  credit  for  them.  When  they  became  due,  Haley  not  being  able 
to  pay,  gave  the  bankers  his  bond.  The  latter  had  no  knowledge  of  the  usury 
between  Plank  and  Haley.     It  was  held  that  the  bond  was  good. 

Abbott,  C.  J.  There  is  a  great  distinction  between  the  two  cases.  Here 
the  plaintiffs  took  the  promissory  note  afWr  it  wae  due.  There  was  no  period 
of  time  when  they  could  have  maintained  an  action  upon  the  note,  and  they  had 
notice  of  the  illegality  of  the  original  consideration  before  the  bond  was  given. 
In  Cuthbert  v.  Haley,  the  bankers  had  no  knowledge  of  the  usury  at  the  time 
when  the  bond  was  given,  and  Lord  Kbnyon,  in  delivering  his  judgment,  relies 
upon  that  circumstance.  We  are  all  of  opinion  that,  as  it  appears  *upon 
the  plea  that  the  bond  was  given  as  a  substitution  for  a  note  which  was 
taken  by  the  plaintiffs,  subject  to  an  infirmity  of  tit}e  of  which  they  had  full 
notice  before  the  bond  was  taken,  the  latter  instrument  is  void.  The  rule, 
therefore,  for  entering  up  judgment  for  the  plaintiffs,  non  obstante  veredicto, 
must  be  discharged.  We  also  think  that  the  third  plea  is  not  supported  by 
proof;  but  the  defendant  may  have  leave  to  amend  his  plea  upon  paying  thf 
costs  of  the  trial,  with  liberty  to  the  plaintiffs  to  reply  de  novo,  (a) 

{fl)  No  rule  bad  been  drawn  up  at  the  time  when  this  esse  was  printed. 


HEAFORD  V.  KNIGHT. 

Where  the  plaintiff  waa  discharged  under  the  insolvent  act  after  issue  joined,  and  before  notice 
of  trialsiven,  the  Court  stayed  the  proceedings  until  the  assignee,  or  some  creditor  of  the 
plaintiflV  should  give  security  for  costs. 

Denhan  showed  cause  against  a  rule  obtained  by  Hutchinson,  for  staying 
proceedings  until  security  was  given  for  costs.     The  defendant's  affidavit,  on 
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which  the  rule  was  obtained,  stated  the  following  circumstances.  Issue  was 
joined  in  Hilary  term,  1822,  and  notice  of  trial  given  for  the  adjourned  sittings 
after  that  term.  That  notice  was  afterwards  countermanded,  and  on  the  13th 
of  May  following  the  plaintiff  was  discharged  under  the  insolvent  act.  The  sum 
claimed  from  the  defendant  was  inserted  in  the  plaintiff's  schedule  as  a  debt 
due  to  him,  and  an  assignment  was  made  in  the  usual  form  to  the  provisional 
assignee  of  the  court.  The  second  notice  of  trial  was  given  on  the  1 5th  of 
January,  1823.  The  defendant  also  swore  that  he  had  a  good  defence  on  the 
merits. 

The  Court  ordered  the  proceedings  to  be  stayed  until  the  assignee  or  some 
creditor  of  the  plaintiff  should  give  security  for  the  costs. 


•580]  ♦WOOLLEY  v.  WHITBY, 

A  certificate  that  a  trespass  was  wilfal,  to  entitle  plaintiff  to  bis  full  coeta  under  the  8  &  9  W. 
3,  c.  11,  8.  4,  need  not  be  granted  immediately  after  the  trial  of  tbe  cause. 

Trespass  qnare  clausum  fredt.  Plea,  not  guilty.  At  the  trial  before  War- 
RBif,  C.  J.,  of  Chester,  and  Marshall^  Serjt.,  at  the  last  Chester  assizes,  the 
plaintiff  obtained  a  verdict,  damages  5s.,  and  it  appearing  that  the  trespass  was 
committed  after  notice,  the  plaintiff's  counsel  requested  the  learned  judges  to 
certify  that  the  trespass  was  wilful,  so'  as  to  entitle  the  plaintiff  to  full  costs 
under  the  8  &  9  W.  9,  c.  11,  s.  4.  No  certificate  was  at  that  time  granted,  but 
in  Michaelmas  term  Warrrn,  C.  J.,  certified,  Marshall,  Serjt.,  being  then 
dead.  The  costs  were  accordingly  taxed  and  levied  under  an  execution.  A 
rule  was  afterwards  obtained  to  set  aside  the  certificate,  judgment,  and  execu- 
UoD,  and  to  have  the  money  levied  returned  to  the  defendant :  against  which 

D.  F.  Jones  now  showed  cause.  It  must  be  admitted,  that  the  case  oi  Ford 
V.  Parr  and  Another,  2  Wils.  21,  is  in  favour  of  the  defendant.  But  in  Tidd's 
Practice,  1002.  6th  edit,  several  other  cases  are  referred  to,  and  he  states  the 
result  of  them  to  be,  that  the  certificate  required  by  the  statute  in  question  need 
not  be  granted  at  the  trial  of  the  cause ;  and  he  cites  a  case  of  Smnnerton  v. 
Jerms,  which  is  not  reported.  [Holroyd,  J.  It  is  mentioned  in  Beynolds  v. 
Edwards,  6  T.  R.  11.]  In  Bufkr  v.  Cozens,  11  Mod.  198,  it  was  taken 
•5811  *^®'  granted,  that  the  judge  might  certify  under  the  22  &  and  23  Car. 
•^  2,  c.  9,  at  any  time  after  the  trial.  The  words  of  the  statute  now  in 
question  will  be  satisfied,  if  it  appear  at  the  trial  that  the  trespass  was  wilful, 
although  the  certificate  be  not  granted  until  a  future  time.  [Baylby,  J.  There 
is  a  difference  in  the  language  of  the  first  and  fourth  sections,  which  is  in  favour 
of  that  construction  .3 

/.  WiUiams  and  Campbell,  contrd.  Mr.  Tidd  certainly  states  that  the  certi- 
ficate need  not  be  granted  at  the  trial,  but  he  is  not  justified  in  assuming  so 
much  to  have  been  proved  by  the  cases  which  he  cites.  Reynolds  v.  Edwards, 
and  two  cases  there  referred  to  in  a  note,  were  questions  as  to  the  power  of  the 
judge,  in  granting  or  withholding  a  certificate  at  his  discretion.  Ford  v.  Parr 
and  Another  is  expressly  in  point  for  the  defendant;  and  in  Hullock  on  Costs, 
99, 2d  edit.,  it  is  said,  that  the  certifirate,  in  order  to  be  available,  must  be 
granted  in  court  at  the  trial.  This  construction  is  also  confirmed  by  the  first 
section,  which  requires  the  certificate  there  mentioned  to  be  granted  immedi* 
aiely  after  the  trial  in  open  court.  Now  the  first  and  fourth  sections  of  this 
statute  are  in  pari  materia,  and  no  sufiicient  reason  can  be  griven  for  making  any 
difference  between  them;  they  should  therefore  receive  the  same  construc- 
tion. 

Abbott,  C.  J.     Had  there  been  any  clear  and  distinct  report  of  a  case  upon 

this  subject,  or  had  the  subsequent  practice  followed  the  case  of  Fbrd  v.  Parr, 

*682'1  ^^'^^  *^^^  ^^^'^  referred  to,  we  should  have  felt  bound  to  abide  by  it. 

-^  Tbe  report  oC  Ford  v.  Parr  leaves  open  to  us  tbe  supposition,  that  the 
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attention  of  the  court  was  not  drawn  to  the  fourth  section  of  the  8  &  9  W.  3. 
r.  11,  for  the  judges  are  made  to  say,  tliat  the  certificate  must  be  granted  **\n 
open  court  at.  the  trial/'  Now  that  is  required  by  the  first  section,  whirh  re- 
lates to  a  matter  totally  different,  and  the  expression  is  not  repeated  in  the 
fourth  section,  upon  which  this  question  depends.  Since  the  decision  of  the 
case  alluded  to,  the  opinion  both  of  the  Court  and  the  bar  seems  to  have  been, 
that  the  certificate  might  be  granted  at  any  time  after  the  trial.  In  Gundry  r. 
Slurt,  1  T.  R.  036,  it  certainly  was  so  considered,  and  in  Good  v.  fVcUkins,  3 
East,  495,  where  a  very  extraordinary  motion  was  made  to  compel  the  learned 
judge  (Le  Blanc)  who  tried  the  cause  to  grant  a  certificate,  it  was  never  made 
Hn  objection,  that  it  could  not  be  granted  at  any  time  after  the  trial.  Let  us 
look  at  the  act  itself.  In  the  first  section  it  is  enacted,  that  where  one  or  more 
of  several  defendants,  in  certain  actions  there  enumerated,  shall  be  acquitted 
by  verdict,  every  person  so  acquitted  shall  be  entided  to  costs  of  suit,  in  like 
manner  as  if  all  the  defendants  had  been  acquitted,  unless  the  judge  before 
whom  such  cause  shall  be  tried,  shall,  immediately  after  the  trial  thereof,  in 
open  court  certify  upon  the  record  under  his  hand,  that  there  was  a  reasonable 
cause  for  making  such  person  or  persons  a  defendant  or  defendants  to  snch 
action.  On  that  section  no  doubt  can  be  entertained.  The  certificate  must  be 
granted  in  open  court  immediately  after  the  trial.  Then  the  fourth  section, 
which  is  now  in  question,  enacts,  *'  That  in  all  ^actions  of  trespass  r»eoq 
wherein,  at  the  trial  of  the  cause  it  shall  appear  and  be  certified  by  the  ^ 
judge,  under  his  hand,  upon  the  back  of  the  record,  that  the  trespass  upon 
which  any  defendant  shall  be  found  guilty  was  wilful  and  malicious,  the  jplain- 
tiff  shall  recover  not  only  his  damages,  but  his  full  costs  of  suit."  It  is  said, 
that  these  two  sections  being  in  pari  materia,  are  to  have  the  same  construc- 
tion. I  am  of  opinion,  on  the  contrary,  that  the  application  of  different  words 
to  similar  matters  shows  that  they  were  intended  to  have  a  different  construc- 
tion. The  sound  construction  of  the  enactment  appears  to  me  to  be,  that  if  at 
the  trial  the  trespass  appears  to  have  been  wilful,  the  judge  may  grant  his  certi- 
ficate at  any  convenient  time.  This  certainly  is  the  most  proper  construction, 
inasmuch  as  it  gives  the  judge  time  for  consideration,  which  he  ought  to  have 
for  the  due  exercise  of  the  discretion  vested  in  him  by  the  statute.  This  rule 
must,  therefore,  be  discharged. 

Rule  discharged. (a) 

(a)  In  Harper  y.  Carr,  7  T.  R.  448,  it  is  said  to  have  been  decided  in  StDinnerton  ▼.  Jenn$t 
that  a  certificate  under  8  &  9  W.  3,  c.  11,  s.  4,  need  not  be  granted  at  the  trial. 


♦The  KING  v.  The  Mayor,  Recorder,  and  Aldermen  of  the  Borough    [•584 

of  FOWEY. 

By  charter,  a  borotigh  was  constituted  a  bodv  corporate,  to  have  perpetual  succeanon,  by  the 
name  of  the  mayor  and  free  burgesses  of  tne  borough  of  F.  Nme  of  the  free  burgesses  were 
to  be  chosen  aldermen.  One  ofthe  aldermen  was  to  be  called  mavor.  The  mayor  and  alder* 
men  were  to  form  the  common  council :  a  person  learned  in  the  laws  of  England  was  to  be 
recorder.  The  charter  then  authorized  the  mayor  and  recorder,  or  their  respective  deputies, 
and  the  rest  of  the  aldermen  of  the  borough  for  the  time  being,  or  the  greater  port  of  them, 
(of  whom  the  mayor  and  recorder,  or  their  respective  deputies,  were  to  he  two,)  from  lime  to 
time,  and  at  all  times  thereafter,  as  often,  and  when  to  them  should  seem  fit  and  necessary, 
to  nominate,  choose,  and  prefer  so  many,  and  such  persons  to  be  free  burgesses  of  the  bo* 
rou^h,  as  they  pleased,  and  to  those  free  burgesses  so  to  be  chosen,  to  administer  an  oath  for 
their  fidelity  to  the  borough.  Nine  persons  were  nominated  as  the  first  aldermen,  one  person 
as  recorder,  and  five  persons  the  first  free  burgesses ;  and  in  case  any  one  or  more  of  the  alder- 
men should  die,  or  be  removed  from  his  office,  the  mayor,  recorder,  justices  of  peace,  and  ths 
rest  of  the  aldermen,  or  the  greater  part  of  them,  to  elect  one  other  ofthe  free  burgesses,  in 
habitants  of  tlie  borough,  for  an  alderman,  to  supply  the  number  of  nine.  The  alderman  sr 
chosen  taking  the  oatiis  before  the  mayor,  recoraer,  or  one  of  the  justices  of  the  peace  ofthe 
borough  for  tne  time  being,  or  before  two  or  more  aldermen,  or  for  want  of  mayor,  recorder, 
justices,  ond  aldermen,  before  three  or  more  free  burgesses,  inhabitants  of  the  borough,  to 
execute  the  office,  and  the  mayor,  the  ex-mayor,  the  recorider,  and  theu'  deputies,  and  the 
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senior  aldennan  and  the  Mnior  free  buiveM  were  to  be  juetioes  of  the  peace.  It  appeared  by 
affidavits  that  the  body  corporate  had  for  three  years  been  reduced  to  the  number  ofaix  alder 
men  and  foor  free  bunpeeses,  and  that  one  of  the  aldermen  was  in  a  daneeroua  state  of  health, 
and  was  apwards  of  eeTentr  years  of  age,  and  incapable  of  peribrming  the  duties  of  alderman 
and  justice  of  the  peace ;  tnat  of  tho  four  burgesses,  two  were  upwards  of  seventy  years  of 
age,  and  that  another  was  not  an  inhabitant  ofthe  borough.  The  Court  refused  to  grant  s 
BMndamus  to  compel  the  mayor  and  aldermen  to  proceed  to  the  election  of  free  burgesses,  or 
to  bold  a  meeting  hr  the  porpoae  of  conaidering  the  propriety  of  proceeding  to  such  an 
election. 

By  charter  pranted  in  the  59th  Geo.  8d.f  reciting  a  former  charter,  and  that 
by  reason  of  certain  neglects  and  omiasiona  in  die  maintenance  of  a  distinct 
and  separate  body  of  free  burgesses,  the  corporation  of  Fowey  was  in  danger 
of  dissolution,  die  borough  was  constituted  a  body  corporate  and  politic,  by  the 
naoie  of  the  Mayor  and  free  Burgestts  of  the  Borough  of  Ibwey  ;  and  by 
that  name,  they  were  to  have  perpetual  succession*  The  charter  then  directed, 
that  there  should  be  nine  of  the  most  honest  and  discreet  free  burgesses  of  the 
inhabitants  of  the  said  borough,  in  manner  thereinafter  mentioned,  to  be  chosen, 
*5851  ^^^  should  be  called  aldermen  and  council  of  the  borough ;  *and  that 

^  one  of  the  most  honest  and  discreet  aldermen  of  the  borough,  to  be 
chosen  as  therein  mentioned,  should  be  called  mayor ;  and  that  the  mayor  and 
aldermen  for  the  time  being  should  be  called  the  common  council  of  the  bo> 
rough ;  and  that  there  should  be  one  honest  and  discreet  man  learned  in  the 
laws  of  England,  who  should  be  called  recorder.  There  then  followe<l  this 
claose,  ^*  that  it  should  be  lawful  for  the  mayor  and  recorder,  or  their  respective 
deputies,  and  the  rest  of  the  aldermen  of  the  said  borough  for  the  time  being, 
or  the  greater  part  of  them,  (of  whom  the  mayor  and  recorder,  or  their  respec* 
tire  deputies,  were  to  be  two,)  from  time  to  time  and  at  all  times  thereafter,  as 
often  and  when  to  them  should  seem  fit  and  necessary,  to  nominate,  choose,  and 
prefer  so  many  and  such  persons  to  he  free  burgesses  of  the  said  borough  as 
they  pleased,  and  to  those  free  burgesses  so  to  be  chosen  to  administer  the  oath 
for  their  fidelity  to  the  said  borough,  and  all  things  faithfully  to  do  which  be- 
long to  the  place  of  free  buigesses  to  be  done.  The  charter  then  proceeded  to 
nominate  6.  G.  White  the  first  and  modem  mayor  of  the  borough,  and  J.  Kim* 
ber,  T.  Graham,  T.  Orchard,  W.  Rashleigh,  J.  Bennett,  J.  Hallett,  J.  Messer, 
6.  G.  White,  and  Robert  Hearle,  to  be  the  first  and  modern  aldermen  of  the 
borough,  to  be  continued  in  that  office  for  their  lives,  &>c.,  unless,  &c.  The 
charter  then  nominated  G.  Lacy  to  be  recorder  during  his  life,  and  as  long  as 
he  should  behave  well.  It  then  nominated  R.  P.  Flamank,  C.  Bennett,  N. 
Eveleigh,  G.  Thomas,  and  T.  Nickells,  to  be  the  first  and  modem  free  bur- 
gesses of  the  borough,  to  be  continued  in  that  office  during  their  lives,  unless, 
iie, ;  and  in  case  any  one  or  more  of  the  aldermen  of  the  borough  for  the  time 
*5a01  heing  should  die  *or  be  removed  from  that  office,  that  it  should  be  lawful 

-^  for  the  mayor,  recorder,  and  justices  of  the  peace,  and  the  rest  of  the 
aldermen  of  the  borough  for  the  time  being,  or  the  greater  part  of  them,  to  elect 
and  prefer  one  other  or  more  of  the  free  burgesses,  inhabitants  of  the  said 
borough,  for  an  alderman  or  aldermen  of  the  said  borough,  in  the  place  or  places 
of  him  or  them  so  happening  to  die  or  be  removed,  to  supply  the  said  number 
of  nine  aldermen  of  the  borough  aforesaid ;  and  that  he  or  they,  so  as  aforesaid 
elected  or  preferred  lo  the  office  or  offices  of  alderman  or  aldermen  of  the  said 
bonragh,  the  office  or  offices  should  have  and  exercise  during  his  or  their  natu- 
ral life  or  lives,  unless,  in  the  mean  time  as  aforesaid,  for  ill  behaviour  or  any 
other  offence  he  or  they  should  be  removed ;  he  or  they  so  chosen  first  taking 
bis  or  their  corporal  oath  or  oaths  before  the  mayor,  recorder,  or  one  of  the 
ju9*ices  of  the  peace  of  the  said  borough  for  the  time  being,  or  before  two  or 
Biore  of  the  aldermen  of  the  said  borough.  And  for  want  of  mayor,  recorder, 
JBstiees,  and  aldermen  (and  not  otherwise)  before  three  or  more  free  burgesses* 
inhabitants  of  the  said  borough  for  the  time  being,  well  and  faithfully  to  exe- 
cote  that  office  in  all  things  thereunto  belonging.  The  charter  then  enabled  the 
VOL.  IX.  83  Y  2 
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recorder  to  appoint  a  deputy  and  the  mayor,  the  ez-mayor,  the  recorder,  and 
the  deputies  of  the  mayor  and  recorder  for  the  time  being,  and  also  the  senior 
alderman  of  the  said  borough  and  the  senior  free  burgess  of  the  said  borough, 
were  made  justices  of  the  peace.  The  affidavit  then  stated  that  the  several 
persons  named  in  the  charter  as  mayor,  recorder,  aldermen,  and  free  burgesses, 
respectively  took  the  oaths,  &c. ;  and  that  the  charter  had  in  all  other  respects 
been  accepted  and  put  in  execution ;  *that  for  the  last  three  years  the  r»RQ- 
body  corporate  had  been,  and  still  was,  reduced  to  the  number  of  six  ^ 
aldermen  and  four  free  buigesses ;  that  of  the  six  aldermen,  one  J.  Kimber  was 
in  a  very  dangerous  and  precarious  state  of  health,  having  had  a  paralytic  stroke, 
and  being  upwards  of  seventy  years  of  age,  and  that  from  such  age  and  iniir- 
mitios  he  was  incapable  of  attending  to  his  duties  as  an  alderman  and  justice 
of  peace ;  that  of  the  remaining  four  free  burgesses,  one  T.  Nickells  was  up- 
ward of  seventy  years  of  age,  and  was  in  a  very  infirm  and  dangerous  state  of 
health ;  that  another,  viz.,  R.  P.  Flaroank,  was  also  seventy  years  of  age ;  and 
that  another,  N.  T.  Eveleigh,  was  not  an  inhabitant  of  the  borough,  and  there- 
fore not  qualified  to  be  elected  an  alderman  according  to  the  charter ;  that  in 
consequence  the  said  body  corporate  had  been  for  some  time  and  still  was  in 
great  danger  of  being  dissolved. 

Wilde  in  the  last  term  had  obtained  a  rule  nisi  for  a  mandamus,  directed  to 
the  mayor,  aldermen,  and  recorder,  commanding  them  to  proceed  to  the  election 
of  a  competent  number  of  free  burgesses  of  the  borough,  or  to  hold  a  meeting 
for  the  purpose  of  considering  the  propriety  of  proceeding  to  such  an  election. 

Adam  and  Bernard  now  showed  cause.  A  mandamus  will  not  lie  to  compel 
a  corporation  to  elect  members  of  an  indefinite  body.  It  issues  only  in  cases  of 
necessity,  and  to  supply  a  defect  of  justice.  There  is  no  case  in  the  books  in 
which  such  a  writ  as  that  now  asked  for  has  been  granted.  In  Buller's  N.  P. 
201,  it  is  laid  down,  **  that  where  by  charter  or  prescription  the  corporate  body 
•ought  to  consist  of  a  definite  number,  and  they  neglect  to  fill  up  *the  r^^QQ 
vacancies  as  they  occur,  the  Court  will  grant  a  mandamus.*'  From  this  ^ 
passage  it  may  be  inferred  to  have  been  the  opinion  of  the  learned  writer,  that 
a  mandamus  would  not  lie  to  compel  a  corporation  to  elect  members  of  an  tn- 
definite  body.  So  a  mandamus  will  not  lie  to  do  an  act  which  a  party  may  do 
or  not  at  his  discretion.  Per  Holt,  Comyn's  \y\%.^  Mandamui^  D  1.  In  The 
Queen  v.  HecUhcote^  10  Mod.  54,  Eyre,  J.,  says,  all  writs  of  mandamus  are 
■either  to  restore  persons  turned  out,  or  to  admit  persons  refused.  In  Rex  v. 
Pateman,  2  T.  R.  777,  it  was  stated  in  argument  at  the  bar  as  a  clear  proposi- 
tion, that  a  mandamus  would  not  lie  to  compel  the  corporation  of  Bedford  to  fill 
up  the  office  of  alderman,  because  the  number  was  indefinite.  These  authori- 
ties show  that  the  general  opinion  in  the  profession  has  been,  that  a  mandamus 
does  not  lie  to  compel  a  corporation  to  elect  members  of  an  indefinite  body. 
But,  secondly,  there  is  no  necessity  in  this  case  for  granting  a  mandamus.  For 
if  it  be  refused,  there  is  no  danger  of  the  dissolution  of  the  corporate  body.  It 
is  true,  that  if  an  integral  part  of  a  body  politic  be  destroyed,  and  the  remaining 
parts  have  no  power  to  restore  it,  the  corporation  is  dissolved,  because  it  has 
lost  an  essential  attribute,  viz.,  capability  of  perpetual  succession,  Bex  v.  Pat' 
more,  3  T.  R.  190.  But  in  this  case,  if  all  the  free  burgesses  became  aldermen, 
the  corporation  would  still  be  in  no  danger  of  dissolution,  as  the  mayor,  recorder, 
and  aldermen  would  be  competent  to  nommate,  choose,  and  prefer  such  persons 
to  be  free  burgesses  as  they  pleased.  Free  burgesses  are  necessary  only  for 
two  purposes :  first,  as  a  body  out  of  which  the  *aldermen  are  to  be  r«50Q 
chosen  ;  and  secondly,  for  the  purpose  of  assisting  at  the  election  of  a  ^ 
mayor  on  the  charter  day.  Now,  assuming,  that  all  the  present  existing  free 
burgesses  were  made  aldermen,  it  would  be  competent  to  the  latter  body  to 
proceed  immediately  to  elect  free  burgesses,  but  there  is  no  present  duty  in  the 
now  court  of  aldermen  to  proceed  to  the  election  of  free  burgesses  before  the 
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vacancies  in  the  court  of  aldermen  are  filled  up ;  and  it  would  be  contrary  to 
the  spirit  of  the  charter  to  compel  them  so  to  do.  For  the  aldermen  are  a  de- 
6nite  body  consisting  of  nine,  and  the  free  burgesses  are  to  be  elected  by  the 
mayor,  recorder,  and  aldermen.  The  charter  contemplated,  therefore,  that  the 
free  burgesses  should  be  elected  by  a  majority  of  the  nine  aldermen.  Now,  if 
the  present  mandamus  were  granted,  the  election  of  free  burgesses  would  be  by 
a  majority  of  five ;  but  it  is  obvious,  that  the  course  to  be  pursued  according  to 
the  spirit  of  the  charter  in  the  present  circumstances  of  the  corporation  is,  first, 
to  fill  up  the  vacancies  in  the  definite  and  eleclorial  body  of  aldermen ;  and 
then,  when  that  body  is  complete,  secondly  to  proceed  to  the  execution  of  its 
functions  by  nominating,  choosing,  and  preferring  such  persons  U>  be  free  bur- 
gesses as  the  majority  of  that  perfect  body  shall  think  fit 

Oa»elee  and  nllde  contrA.  By  the  charter  a  present  duty  is  created  in  the 
alderman  to  elect  free  burgesses,  or  at  least  to  meet  to  consider  of  the  propriety 
of  making  such  election.  The  charter  appoints  nine  aldermen.  Of  these  offices 
three  are  now  vacant,  and  there  are  only  three  efiicient  free  burgesses.  Con- 
*sonl  ^^^^Q^Jf  1^^^  ^®  vacancies  in  the  court  of  aldermen  were  filled  up,  *there 

^  would  not  be  any  efiicient  free  burgess  left.  Although  it  has  never  been 
decided  that  a  mandamus  will  lie  to  compel  a  corporation  to  elect  members  of 
an  indefinite  body,  yet,  if  there  be  a  duty  to  fill  up  vacancies  in  such  a  body  for 
the  purpose  of  perpetuating  the  corporation,  then  a  mandamus  will  lie,  because 
it  if  necessary  for  the  purposes  of  justice.  It  is  incumbent  on  those  who  apply 
for  d  mandamus  in  such  a  case  to  show  that  the  necessity  exists,  or  in  other 
words,  that  the  charter  will  be  defeated  unless  the  election  takes  place.  Now 
in  this  case,  unless  the  aldermen  elect  more  free  burgesses,  the  corporation  is 
likely  to  be  dissolved.  Free  burgesses  are  a  necessary  constituent  part  of  the 
corporation.  The  senior  free  burgess  is  to  be  a  justice  of  the  peace,  and  in  the 
absence  of  the  mayor,  recorder,  and  aldermen,  certain  oaths  are  to  be  adminis- 
tered by  three  free  burgesses.  The  charter,  therefore,  contemplated  that  there 
should  be  always  three  free  burgesses,  and  although  there  are  that  number  at 
present,  yet  if  the  vacant  offices  be  filled  up,  there  will  not  be  any  efficient  free 
boigess  ieft.  Besides,  there  ought  to  be  a  sufficient  number  of  free  burgesses 
to  aflbrd  the  aldermen  the  means  of  selection  for  filling  up  vacant  offices  in  their 
body.  But  here,  there  being  only  three  to  fill  the  same  number  of  vacant  ofiSces 
of  aldermen,  the  latter  will  be  filled  by  succession,  and  not  by  election  as  the 
charter  directs. 

Abbott,  C.J.  I  am  of  opinion  that  we  ought  to  discharge  this  rule.  There 
is  no  instance  in  which  the  Court  has  ever  granted  a  mandamus  to  compel  a 
corporation  to  elect  members  of  an  indefinite  body.  The  general  principle  of 
*5dl1  ^®  Court,  in  issuing  a  mandamus,  *i8  very  well  defined  lo  be,  that 

^  whenever  it  is  the  duty  of  a  person  to  do  an  act,  the  Court  will  order 
him  to  do  it.  The  question  is,  whether,  in  the  present  state  of  the  corporation, 
there  is  an  imperious  duty  upon  this  body  to  proceed  in  the  first  place  to  the 
election  of  free  burgesses.  In  this  case,  by  the  charter,  there  are  nine  alder- 
men, and  an  indefinite  number  of  free  burgesses,  with  a  power  for  the  corpora- 
tion, from  time  to  time,  as  they  think  fit,  to  elect  persons  to  become  free  bur- 
gesses, and  five  are  named  free  burgesses,  and  there  are  at  present  at  least  three 
free  burgesses  against  whom  there  is  no  objection.  Now,  the  following  acts 
are  to  be  done  by  the  free  burgesses :  first,  the  senior  is  to  be  a  justice  of  the 
peace.  Secondly,  they  are  to  concur  with  the  aldermen  in  the  election  of  the 
mayor,  and  three  of  them  are  competent  to  do  that.  And  in  the  absence  of 
the  mayor,  recorder,  and  aldermen,  they  are  to  administer  the  oath  to  the  per- 
sons elected  aldermen,  and  three  free  burgesses  may  administer  the  oath.  There 
are  three,  therefore,  to  administer  this  oath,  if  it  be  requisite  for  them  to  do  so. 
Then  the  question  really  comes  to  this,  whether  we  shall  order  the  corpoiation 
to  elect  free  burgesses  before  they  proceed  to  the  election  of  aldermen.     'J  h^re 
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is  a  sofficient  number  of  free  bni^^ses  remaining  to  fill  «p  the  Tacancies  oe- 
casioned  by  the  loan  of  the  aldermen ;  but  it  is  said,  that  if  all  the  vacancies 
were  filled  up,  there  would  be  no  efficient  free  burgess  remaining,  for  that  the 
one  remaining  is  incapable  of  acting  in  the  discharge  of  his  duty.  That  may 
be  so,  but  at  present  there  does  not  appear  to  roe  to  exist  any  necessity  foi 
granting  this  mandamus.  It  is  said  that  wfe  ought  to  make  them  elect  free  bur* 
gesses,  in  order  to  give  the  aldermen  a  moro  numerous  class  of  *free  r«gQo 
bui^esses,  from,  whom  they  may  choose  the  new  aldermen,  and  thus  ^ 
give  them  a  greater  number  of  persons,  out  of  whom  the  choice  may  be  made ; 
but  1  do  not  know  how  we  are  to  do  that,  for  what  greater  number  are  we  to 
give  ?  Will  five  be  sufficient,  or  twenty  f  The  greater  the  number,  there  is 
certainly  more  opportunity  of  choice  and  selection,  but  we  cannot  say  what 
number  they  ought  to  elect,  with  a  view  of  giving  a  sufficiently  large  class  out 
of  which  the  aldermen  may  be  chosen.  It  is  worthy  of  observation,  too,  that 
the  present  free  burgesses  are  those  originally  appointed  by  the  charter  of  the 
crown,  which  directed  the  aldermen  to  be  filled  up  out  of  the  burgesses,  and, 
therefore,  the  crown  having  proposed  those  ^ve  persons  to  be  made  free  bur« 
gesses,  considered  them  to  be  fit  persons  to  fill  the  office  of  aldermen  when 
vacant.  Unfortunately  this  corporation  have  allowed  a  large  number  out  of  the 
nine  offices  of  aldermen  to  become  vacant,  without  filling  up  any  one,  and  it 
may  be  that  delay  may  have  the  effect  of  leading  to  a  dissolution,  but  I  cannot 
say  that  it  will  have  that  effect.  If  a  mandamus  were  to  issue  to  elect,  and  it 
was  duly  served  upon  all  those  whose  duty  it  is  to  be  present  at  such  an  elec- 
tion, if  they  should  forbear  to  perform  their  duty,  without  assigning  any  good 
reason  for  such  forbearance,  the  Court  would  know  how  to  visit  them  for  not 
having  obeyed.  It  seems  to  me,  however,  that  at  present  that  strong  case  of 
necessity  which  ought  to  be  made  out  in  order  to  call  upon  the  Court  to  direct 
the  choice  of  free  burgesses,  prior  to  the  choice  of  aldermen,  has  not  been 
established.  For  these  reasons  I  am  of  opinion  that  this  rule  must  be  dischaiged. 
^Batlet,  J.  For  a  considerable  period  of  time  my  impression  was,  r«eg3 
that  we  ought  to  grant  a  mandamus  in  order  that  a  court  might  be  held  ^ 
at  which  the  corporation  might  exercise  their  judgment  as  to  whether  they 
would  elect  free  burgesses  or  not,  and  whether  they  should  elect  burgesses  be- 
fore they  went  to  the  election  of  aldermen.  But,  upon  consideration,  it  seems 
to  me  that  we  ought  not  to  interfere  at  all ;  *'  vigilantibus  et  non  dormientibus 
jura  subserviunt*'  is  a  very  good  and  useful  rule,  and  one  which  may  with 
propriety  be  applied  to  corporation  cases.  In  this  case  there  appears  to  me  to 
have  been  great  negligence  in  those  persons  on  whose  behalf  this  application  is 
made.  It  was  the  duty  of  the  existing  corporation,  as  soon  as  a  vacancy  oc- 
curred, to  have  insisted  upon  its  being  filled  up  forthwidi,  and  if  that  had  been 
done  then,  inasmuch  as  the  charter  directed  that  the  aldermen  should  be  filled 
up  out  of  the  existing  burgesses,  and  no  new  burgesses  had  been  elected,  the 
choice  must  have  attached  upon  one  of  the  then  existing  burgesses,  and  as  soon 
as  the  vacancies  were  filled  a  majority  of  the  nine  must  have  concurred  in  de- 
ciding whether  there  should  be  any  more  free  burgesses  or  not ;  and  when  a 
second  party  died  the  same  question  would  have  been  again  raised.  Here, 
however,  the  parties  have  thought  fit  to  wait  until  the  number  of  aldermen  has 
been  reduced  nominally  from  nine  to  six,  and  substantially  to  five,  and,  conse- 
quently,  there  are  now  in  this  corporation,  when  there  ought  to  have  been  nine 
aldermen,  five  only.  Now  the  charter  has  said,  that  it  shall  be  in  the  judg- 
ment of  the  nine  whether  there  should  be  any  and  what  free  burgesses ;  and 
if  in  this  case  we  were  to  grant  the  mandamus,  the  new  free  burgesses  would 
be  elected,  *not  by  a  majority  of  nine,  but  by  a  majority  of  five,  which,  r»594 
as  ii  seems  to  me,  would  be  working  some  injustice,  because  that  might  *' 
entirely  supersede  the  inchoate  rights  which  the  present  existing  burgesses 
originally  obtained.     For  if,  when  the  first  vacancy  had  occurred,  they  bad 
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procteded  to  an  election,  it  is  morally  certain  the  choice  must  have  fallen  upon 
one  of  those,  whereas,  if  the  majority  of  the  existing  body  are  inimical  to  the 
bterest  of  the  present  existing  bu losses,  you  may  have  an  entirely  new  set  of 
buigesses,  not  named  in  the  charter,  elected  to  the  vacant  offices  of  aldermen. 
For  these  reasons  I  think  the  rule  ought  to  be  discharged. 

HoLROTD,  J.  I  am  of  the  same  opinion.  By  the  charter,  the  mayor  and 
aldermen  are  to  elect  such  and  so  many  free  burgesses  as  they  shall  think  fit. 
h  is  not  competent,  therefore,  to  the  Court  to  grant  a  mandamus  directing  them 
to  elect  any.  Whether  a  mandamus  may  be  granted  to  compel  the  persons 
who,  by  the  charter,  were  appointed  to  elect,  to  attend,  in  order  to  form  a  meetp 
ing  to  consider  what  free  buii^sses  should  or  should  not  be  elected,  is  another  ' 
question.  Without  saying  whether  a  mandamus  would  lie  in  such  a  case  or 
not,  I  certainly  doubted  very  much  whether,  supposing  it  would  lie,  this  case 
was  not  a  fit  case  for  it  to  be  granted.  The  result  of  the  consideration  which 
I  have  given  to  the  subject  is,  Uiat  it  ought  not  to  be  granted  under  the  present 
circumstances ;  for  although  there  are  five  free  burgesses  named  in  the  charter, 
they  are  not  to  be  considered  as  a  definite  body,  for  by  the  preceding  part  of  the 
charter  the  mayor  and  aldermen  may  elect  such  and  so  many  as  they  shall 
,.g.^  think  fit ;  but  in  order  that  *in  the  mean  time  there  should  not  be  want- 

-'  ing  a  body  of  free  burgesses,  the  charter  nominates  five,  but  it  does  not, 
as  in  the  case  of  aldermen,  direct  that  there  shall  be  any  election  to  supply  the 
places  of  the  five  burgesses  nominated.  It  seems  to  me,  therefore,  to  be  an 
indefinite  body,  of  which  the  crown,  in  the  first  instance,  nominated.  fi\e,  the 
number  being  to  be  indefinite,  according  to  the  will  of  the  corporation,  always 
supposing  the  members  to  act  properly  in  the  discharge  of  their  duty.  With 
respect  to  the  aldermen,  I  take  it  to  be  the  duty  of  the  corporation,  within  a 
reasonable  time  after  a  vacancy  in  the  number  of  aldermen  has  occurred,  to  fill 
Dp  that  vacancy,  so  that  the  body  of  nine  should  be  completed,  in  order  that  the 
functions  of  aldermen  and  mayor  (the  mayor  being  one  of  the  nine)  should  be 
performed,  and  that  the  town  might  have  the  benefit  of  the  whole  body  to  per- 
form those  functions.  The  question  in  this  case  seems  to  be,  whether  the 
election  of  free  burgesses  shall  be  by  the  majority  of  the  five  or  six  aldermen 
now  existing,  or  whether  it  should  be  by  a  majority  of  the  whole  number  of 
nine.  If  the  present  mandamus  is  to  be  granted,  it  could  only  be  to  consider 
whether  they  will  elect  or  not ;  and  even  if  they  then  determined  to  elect  free 
bvigesses,  the  election  could  not  be  by  the  full  number  of  aldermen,  whereas, 
if  we  require  the  aldermen  to  fill  up  the  vacancies  in  their  body  in  the  first 
plaee,  that  would  be  agreeable  to  the  intention  and  provisions  of  the  charter. 
It  appears  to  me,  therefore,  that  the  present  mandamus  ought  not  to  be  granted. 
Bkst,  J.  Although  I  entertain  some  doubts  upon  this  question,  the  inclina- 
*S0A1  tion  of  my  opinion  is,  that  the  *mandamus  ought  to  be  granted.     Un* 

-^  doubtcdly  it  was  the  duty  of  the  aldermen,  from  time  to  time,  to  fill  up 
vacancies ;  but,  assuming  that  they  were  culpable  in  not  filling  them  up,  I  think 
that  is  not  any  reason  why  we  should  not  grant  this  mandamus,  for  this  is  not 
a  question  in  which  the  interests  of  the  aldermen  only  are  to  be  considered, 
but  the  interests  of  the  town ;  and  those  interests  ought  not  to  sufiTer  from  the 
negligence  of  any  member  of  this  corporation.  It  is  said,  that  we  have  not 
the  power  to  grant  this  mandamus.  If  this  application  had  been  made  a  cen- 
tury ago,  it  would  not  probably  have  been  granted,  for  at  that  time  a  mandamus 
was  held  to  lie  only  to  compel  the  performance  of  a  ministerial  duty,  but 
modem  cases  have  gone  much  further,  and  a  mandamus  now  will  lie  for  the 
performance  of  any  public  duty.  In  Buller*s  N.  P.  201,  it  is  said,  that  where 
by  charter  or  prescription  the  corporate  body  ought  to  consist  of  a  definite 
number,  and  they  neglect  to  fill  up  the  vacancies  as  they  happen,  the  Court 
will  grant  a  mandamus,  and  the  reason  of  that  is,  because  the  filling  up  of  the 
definite  body  is  necessary  to  give  perpetuity  to  the  corporation.     Now  if  tbe 
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same  reason  applies  to  an  indefinite  body,  it  follows,  that  the  Court  ought  to 
grant  a  mandamus  to  elect  the  members  of  that  indefinite  body.  In  this  case, 
it  appears  to  me,  that  in  order  to  prevent  the  dissolution  of  this  corporation,  it 
is  necessary  that  free  burgesses  should  be  elected.  The  king,  by  his  charter, 
has  granted  that  the  body  should  be  perpetual.  It  is  therefore  necessary  for 
every  component  part  of  that  body  politic  to  do  all  that  is  essential  to  the  pre- 
servation of  the  corporation.  Now  what  is  essential  to  its  preservation  ?  Not 
a  mere  formal  election,  but  a  substantial  election  of  the  members  *of  that  r«eQ,« 
corporation.  Is  not  this  corporation  reduced  to  a  state  in  which,  if  an  ^ 
alderman  died,  new  free  burgesses  could  not  be  elected  ?  Besides,  the  three 
existing  free  burgesses  may  force  themselves  into  the  court  of  aldermen,  and 
every  one  of  them  may  be  incompetent  to  fill  that  ofiice.  There  are  now,  in- 
deed, four  free  burgesses,  of  whom  one  is  a  non-resident :  but  supposing  there 
were  only  two,  those  two  could  force  their  way  into  the  court  of  aldermen.  I 
agree  that  we  are  bound  to  assume  that  these  persons  were  duly  competent  to 
fill  the  office  of  free  burgesses,  because  they  are  nominated  in  the  charter,  but 
a  man  may  be  fit  to  be  a  free  burgess,  and  not  fit  to  be  an  alderman.  The  lat- 
ter is  an  office  of  magistracy,  and  the  person  who  is  fit  to  be  a  free  burgess 
may  be  unfit  to  exercise  the  functions  of  a  magistrate.  With  respect  to  inchoate 
rights  I  cannot  agree  that  a  person  is  to  be  elected  because  he  is  eligible.  A 
man  may  be  eligible,  and  still  not  have  a  right  to  be  elected.  It  seems  to  me, 
that  whenever  a  corporation  is  reduced  to  that  state  in  which  there  is  no  choice 
of  persons  to  fill  up  the  offices  which  by  the  charter  are  directed  to  be  filled  up 
by  election,  it  is  then  in  a  state  in  which  it  is  necessary  for  the  Court  to  inter- 
fere to  compel  them  to  do  all  that  is  necessary,  in  order  that  something  like  a 
free  choice  may  take  place.  There  cannot  be  any  free  choice  in  this  instance. 
Although  at  present  it  appears  that  there  are  three  persons  eligible,  still  that 
will  not  bear  the  name  of  election  ;  it  is  succession ;  and  the  moment  that  the 
three  succeed  the  corporation  will  be  entirely  at  the  mercy  of  the  majority  of 
the  whole.  It  seems  to  nie^  to  be  a  clear  principle  of  law,  that  where  Uiere  is  a 
strong  political  necessity  for  an  act  to  be  done,  this  Court  has  a  right  *to  r^rxxQ 
require  that  it  shall  be  done ;  and  I  think  also,  that  in  this  case  there  ^ 
exists  that  degree  of  necessity.  From  the  cases  which  have  been  cited,  it  ap- 
pears that  it  has  never  been  decided  that  a  mandamus  does  not  lie  to  compel 
the  election  of  members  of  an  indefinite  body.  Then,  does  not  the  principle 
upon  which  the  Court  has  proceeded  apply  to  an  indefinite  body,  when  reduced 
to  one  or  two,  as  strongly  as  to  a  definite  body  7  With  respect  to  the  dictum 
of  Eyre,  J.,  cited  from  lOth  Modern,  I  cannot  admit  that  to  be  law,  because 
that  would  equally  prevent  the  Court  from  adding  to  the  number  of  a  definite 
body.  The  true  principle  is,  that  this  prerogative  writ  shall  be  granted  in  all 
cases  where  the  justice  of  the  country  requires  that  it  should  be  granted  If 
justice  does  not  require  it  to  be  granted,  the  granting  of  it  would  be  an  abuse 
of  the  power  vested  in  the  Court.  But  if  we  see  that  justice  will  be  defeated 
if  it  is  not  granted,  we  are  not  to  be  fettered  in  the  exercise  of  our  authority,  by 
being  told  that  in  ancient  times  such  a  writ  wonld  not  have  been  granted.  For 
these  reasons,  it  appears  to  me  that  the  rule  granting  a  mandamus  ought  to  be 
made  absolute. 

Rule  discharged. 

The  KING  v.  RAWSON  and  Others. 

Where  the  defendants,  in  an  indictment  for  misdemeanoor,  submitted  to  a  verdict  of  guilty,  up- 
on an  understandinff  that  they  were  not  to  be  brought  up  for  judgment :  HeU,  that  the  prose* 
cutor  was  not  emitted  to  coflts,  no  agreement  having  been  expreasly  made  respecting  them. 

The  defendants  were  indicted  for  a  riot  and  assault.     At  the  trial  at  the  last 
Lancaster  assizes,  before  Holboyd,  J.,  they  submitted  to  a  verdict  of  guilty. 
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*5991  °^"  ^"  understanding  that  they  were  not  to  be  brought  up  *for  judg- 
^  ment.     Nothing  was  then  said  about  the  costs.     A  side-bar  rule  for 
(axing  the  prosecutor's  costs  having  been  obtained,  Scarlett  moved  to  discharge 
that  rule. 

Cro9t,  Serjt.,  showed  cause,  and  contended,  that  where  defendants  submit  to 
B  verdict  of  guilty,  upon  an  understanding  that  they  are  not  to  be  brought  up 
for  judgment,  it  is  always  considered  a  term  in  the  agreement,  that  the  prose- 
cutor's costs  shall  be  paid. 

Abbott,  C.  J.  When  a  prosecutor  agrees  not  to  bring  up  a  defendant  for 
jadgment,  and  expects  in  return  to  receive  some  advantage  to  which  prosecu- 
tors in  general  are  not  entided,  he  should  take  care  to  have  it  clearly  expressed 
at  the  time.  In  such  a  case  as  the  present  it  is  certainly  rather  a  nice  point  to 
decide,  whether  the  prosecutor  ahould  have  expressed  his  expectation  of  the 
costs,  or  whether  the  defendants  should  have  particularly  excluded  them  from 
their  agreement.  But  upon  the  whole  we  all  think  that  they  should  have  been 
mentioned  by  the  prosecutor. 

Rule  absolute  for  discharging  the  side-bar  rule. 

•600]  *Ex  parte  ALDRIDGE. 

In  •  conviction  under  the  3  G.  4,  c.  110,  it  is  necessary  that  the  oflfence  should  appear  to  have 
been  proved  on  the  oath  of  one  or  more  credible  witnesses,  and  therefore,  where  the  convic- 
tion stated,  "  that  R.  A.  was  convicted  of  carrying  brandy  liable  to  seizure,"  (without  sayinff 
mm  oath)  and  proceeded,  **  and  it  is  this  day,  inlikc  manner,  also  proved,  on  the  oath  of  J. 
H.,  that  the  brandy  was  taken  from  R.  A.,  and  that  he  was  detained  by  an  officer  of  the  navy, 
&c.:**  Heldf  that  carryinf|[  the  brand v  was  tbe  offence,  and  as  that  was  not  stated  to  have  been 
proved  on  oath,  the  conviction  was  bad,  and  that  R.  A.  (having  been  committed  to  prison,) 
was  entitled  to  be  discharged. 

Robert  Aldridob,  a  prisoner  in  the  jail  of  Hastings,  was  brought  up  by  writ 
of  habeas  corpus,  and  the  jailer  set  out  in  his  return  a  warrant  for  the  imprison- 
ment of  Aldridge  in  pursuance  of  the  following  conviction,  which  was  brought 
up  by  certiorari.  **  Be  it  remembered,  that  on,  &c.,  at,  Slc,,  R.  Aldridge  haih 
been  duly  convicted  before  me,  £.  M.,  one  of  his  majesty's  justices,  of  the 
peace  residing* near  the  place  where  the  offence  was  committed,  of  having  within 
three  months  last  past,  to  wit,  on,  &c.,  at,  &c.,  (he,  the  said  R.  A.,  then  and 
DOW  being  a  subject  of  his  present  majesty,)  been  found  carrying  and  conveying, 
and  assisting  in  carrying  and  conveying,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided,  divers,  to  wit,  eight  gallons  of  foreign  brandy,  then 
and  there  subject  and  liable  to  forfeiture  under  and  by  virtue  of  an  act  of  parlia- 
ment relating  to  the  revenue  of  customs  and  excise  in  the  United  Kingdom,  for 
that  the  said  brandy,  being  goods  liable  to  the  payment  of  customs  and  other 
daties,  had  been  then  and  there  unshipped  with  intention  to  be  laid  on  land, 
customs  and  other  duties  not  being  first  paid  or  secured,  contrary  to  the  form 
of  the  statute,  ^.  And  it  is  this  day  in  like  manner  also  proved  on  the  oath 
of  Joseph  Hancock,  to  and  before  me  the  said  justice,  that  the  said  brandy  was 
then  and  there,  to  wit,  on,  Adc.,  at,  Sic,,  seized  and  taken  from  the  said  R.  Ald- 
ridge ;  and  that  he,  the  said  R.  A.  (being  a  subject  of  his  said  majesty  as  afore- 
*6011  '^^^0  ^^  ^^^^  ^^^  *there  found,  taken,  stopped,  arrested,  and  detained 
^  by  one  J.  G.  F.;  he,  the  said  J.  G.  F.,  then  and  there  being  an  officer 
of  his  majesty's  navy,  and  brought  and  carried  before  me  the  said  justice,  resid- 
ing near  to  the  place  where  the  said  R  A.  was  so  found,  taken,  and  arrested, 
and  detained  by  the  said  J.  G.  F.  as  aforesaid ;  and  that  the  said  R.  A.  is  not 
5t  and  able  to  serve  in  the  navy ;  I  do  therefore  adjudge  that  the  said  R.  A. 
hath  for  such  offence  forfeited  the  sum  of  100/.,  pursuant  to  the  act  passed  in 
the  third  year  of  G.  4,  entitled,  &c."     The  return  having  been  read, 

Piatt  moved  that  the  prisoner  might  be  discharged  out  of  custody,  for  that  it 
did  not  appear  by  the  conviction  that  the  offence  with  which  the  prisoner  was 
charged  ba4  been  proved  upon  oath  by  any  credible  or  other  witness. 
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Shepherd  showed  cause.  It  is  true,  that  in  the  first  part  of  the  conviction 
where  the  offence  is  stated,  no  mention  is  made  of  the  eridenr^  by  which  it 
was  substantiated*  But  then  it  proceeds,  **  And  it  is  this  day  in  like  manner 
also  proved  on  the  oath  of  J.  H.,  ^.:*'  it  is  therefore  dear  upon  the  whole, 
that  the  offence  was  proved  on  the  oath  of  J.  H« 

Abbott,  C.  J.  I  do  not  find  any  thing  in  this  conviction  to  which  the  ex- 
pression **in  like  manner"  can  refer.  In  the  former  part,  the  statement  is 
merely  that  R.  A.  was  convicted.  It  is  not  any  where  alleged  that  he  was 
proved  upon  oath  to  have  been  found  carrying  and  conveying  the  brandy.  Now 
that  is  the  offence  of  *which  he  was  convicted,  and  as  it  does  not  appear  r«imo 
that  the  conviction  proceeded  upon  proper  evidence,  the  prisoner  must  ^ 
be  discharged* 

Prisoner  dischaiged. 

The  KING  V.  Mayor,  &c.  of  GRAVESEND. 

Where  the  charter  of  a  corporation  provided  that  there  should  be  a  hieh  steward  and  an  under 
steward,  and  imposed  upon  the  latter  various  judicial  and  ministeriiu  duties,  and  did  not  give 
him  power  to  appoint  a  deputy :  Held^  that  be  could  not  appoint  a  deputy  generally  to  dis- 
charffe  all  the  ministerial  duties  of  his  office.  Although  a  by-law  of  the  corporation  required 
that  ne  '*  or  his  sufficient  deputy*'  should  attend  at  every  court  to  execute  the  duties  of  the 
office. 

QtMre,  whether  he  could  have  made  such  an  appointment  for  the  discharge  of  any  particular 
ministerial  duty  f 

A  RULE  had  been  obtained,  calling  upon  the  mayor,  jurats,  and  inhabitants  of 
the  villages  and  parishes  of  Gravesend  and  Milton,  in  the  county  of  Kent,  to 
show  cause  why  a  mandamus  should  not  issue  directed  to  them,  commanding 
them  to  admit  F.  Southgate  and  G.  N.  Rich  as  deputies  and  nominees  of  C. 
Vesey,  sub-seneschal  or  under-steward  of  the  said  villages  and  parishes,  to  enrol 
and  enter  all  indentures  of  apprenticeship  of  apprentices  taken  by  the  inhabit- 
ants of  the  said  corporation,  to  enrol  all  freedoms  of  such  apprentices,  and  to 
enter  in  a  ledger  or  book  the  acts  and  matters  agreed  upon  at  any  courts  or  assem- 
blies of  the  said  corporation,  and  to  discharge  all  other  ministerial  duties  belong- 
ing or  annexed  to  the  said  office.  It  appeared  by  the  affidavits,  that  by  m 
charter  of  the  7  Car.  1,  the  foreman,  jurats,  and  inhabitants  of  the  villages  and 
parishes  of  Gravesend  and  Milton,  in  Kent,  and  their  successors,  were  created 
a  corporation  by  the  name  of  the  ^  Mayor,  Jurats,  and  Inhabitants  of  the  villages 
and  parishes  of  Gravesend  and  Milton,  in  Kent."  They  were  to  have  one 
capital  seneschal  or  high  steward,  and  one  other  person  skilful  in  the  laws  of 
the  kingdom,  sub-seneschal  or  under«steward ;  that  he  should  inhabit  and 


in  the  villages  and  parishes  aforesaid,  unless  the  mayor,  jurats,  *and  in-  r«||Ao 
habitants  for  the  time  being  dispensed  with  it ;  and  power  was  given  to  ^ 
the  corporation  to  make  by-laws  for  declaring  afler  what  manner  tlie  mayor, 
jurats,  and  inhabitants,  and  their  officers  and  ministers,  should  behave  and  de- 
mean themselves  in  their  offices  and  functions.  On  the  20  ih  of  March,  a  by- 
law was  made  requiring  that  all  inhabitants  taking  apprentices  should  bring  their 
part  of  the  indenture  to  the  mayor  to  be  signed  and  allowed,  and  that  the  sub- 
seneschal  should  then  enrol  it  in  a  book  kept  for  that  purpose,  and  also  should 
enrol  the  freedom  of  every  person  having  served  an  apprenticeship  of  seven 
years,  and  then  claiming  his  freedom.  Another  by-law,  made  at  the  same  time, 
required,  that  all  acts  and  matters  agreed  upon  at  any  courts,  &c.,  holden  by 
the  mayor,  jurats,  and  common  council  of  the  corporation,  touching  or  concern- 
ing the  good  or  government  of  the  same,  should,  by  way  of  act  or  order,  be 
forthwith  drawn  up  and  entered  in  some  ledger  or  book,  to  be  kept  for  that  pur- 
pose by  the  under-steward  of  the  corporation  for  the  time  being.  That  the  said 
under-steward  or  recorder  for  the  said  corporation  for  the  time  being,  or  hu 
tfffficient  depti/y,  should  be  attended  at  every  court  of  record  holden  before  the 
mayor  and  jurats  of  the  corporation,  and  there  should  well  and  faithfully,  ae- 
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cording  to  his  utmost  skilK  do,  perforai,  and  execute  all  and  every  such  thing 
and  things  belonging  to  his  said  office.  On  the  2l8t  of  March,  1822,  the  Hon. 
C.  Yeaey,  barrister  at  law,  was  elected  sub-seneschai  of  the  corporation,  and 
sworn  in  on  the  8th  of  April,  when  his  residence  was  dispensed  with.  The 
lub-seneschal  appointed  Southgate  and  Rich,  attorneys  of  the  Court  of  K.  B., 
^6041  ^  deputies  and  deputy,  to  perform  on  his  behalf  the  several  *minis' 
-^  teriai  duties  belonging  to  his  office,  and  particularly  those  mentioned  in 
the  by-laws  above  set  fortli.  Southgate  and  Rich  required  to  be  admitted  to 
the  performance  of  those  duties,  and  on  the  10th  of  December,  1823,  presented 
themselves  at  a  meeting  of  the  corporation,  when  they  were  excluded  from  it 
Besides  the  ministerial  offices  mentioned  in  the  by-laws,  the  sub-seneschal  had 
KTeral  judicial  duties  to  discharge  which  were  imposed  upon  him  by  the  char- 
ter; he  was  to  hold  a  court  of  record  and  act  as  a  justice  of  peace.  The 
ehtfter  did  not  give  him  power  to  appoint  a  deputy,  and  upon  searching  the 
mmkiments  and  records  of  the  corporation  for  the  last  two  hundred  years,  it  did 
not  appear  that  any  appointment  had  been  made  by  the  sub-seneschal  or  re- 
corder of  a  deputy  sub-seneschal  or  recorder. 

Giueiee  and  Chitty  were  called  upon  to  support  the  rule.  It  may  be  admitted 
that  the  sub-seneschal  could  not  have  appointed  a  deputy  generally,  inasmuch 
u  he  has  to  discharge  certain  judicial  functions,  and  the  charter  has  not  author- 
ized the  execution  of  them  by  deputy.  But  the  appointment  in  question  is 
confined  to  ministerial  duties,  and  the  by-laws  of  the  corporation  authorize  such 
an  appointment,  for  they  require  the  attendance  of  the  sub-seneschal  or  his 
dtputy  for  the  purpose  of  discharging  the  duties  of  that  office. 

Abbott,  C.  J.  1  am  of  opinion  that  this  rule  for  a  mandamus  must  be  dis- 
ehaiged.  It  is  not  a  rule  requiring  that  the  deputy  should  be  allowed  to  do 
some  particular  act,  but  that  these  applicants  should  be  admitted  generally  to 
do  all  ministerial  acts,  which  would  be  to  make  them  corporate  officers.  The 
*6051  ^^  ^^  ^^  *land  does  not  allow  such  an  appointment,  unless  it  is  pro- 
^  vided  for  by  the  charter.  Whether,  if  the  appointment  had  been  to  do 
some  particular  act,  and  the  corporation  had  allowed  the  deputy  to  do  it,  that 
would  or  would  not  have  been  valid,  is  a  very  diflerent  question.  The  sub- 
seneschal  clearly  had  no  power  to  introduce  these  persons  into  corporate  meet- 
nigs  against  the  will  of  the  corporation,  and  we  should  give  him  that  power 
were  we  to  make  this  rule  absolute. 

Rule  discharged. 

The  Jittamejf'Generalf  Scarlett  and  Comyrh  were  to  have  opposed  the  rule. 

The  KING,  on  the  Prosecution  of  JAMES  LAW,  v.  WILLIAM  MEAD. 

Defendant  hAvioff  been  convicted  of  perjury,  a  rule  niai  for  a  new  trial  wae  obtained ;  whilst  that 
WIS  pending,  me  defendant  shot  the  prosecutor,  and  on  showing  cause  against  the  rule,  an 
sfBdayit  was  tendered  of  the  dying  declaration  of  the  latter,  as  to  the  transaction  out  of  which 
the  prosecution  for  perjury  aroee :  Held,  that  it  could  not  be  read ;  for  that  ds^ing  declarations 
■re  admissible  only  where  the  death  is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  declaration. 

The  defendant  was  indicted  for  perjury,  and,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1822,  before  Abbott,  G.  J«,  was  found  guilty.  In  Hilary 
term,  1823,  a  rule  for  a  new  trial  was  obtained  by  the  attorney-general,  on  the 
groond  of  the  verdict  having  been  against  the  weight  of  evidence  and  upon 
iffidafits. 

D,  F.  Jones  and  Chitty  now  showed  cause,  and,  amongst  others,  tendered 
^davits,  stating  a  dying  declaration  of  James  Law,  the  prosecutor,  who  was 
*hot  by  the  defendant  after  the  conviction.  The  perjury  assigned,  and  of  which 
*6061  ^^  defendant  was  convicted,  'consisted  in  Mead's  swearing,  upon  the 
^  trial  of  an  information  in  the  Exchequer,  that  Law  had  been  present  at 
and  en(r-<)ged  in  a  smuggling  transaction,  at  a  place  called  the  Salt  Pans,  in  the 
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parish  of  Scalby,  in  the  county  of  York,  on  the  20th  August,  1820,  and  upon 
the  trial  of  which  information  Law  was  acquitted.  The  dying  declaration  of 
Law,  VLder  giving  an  account  of  the  circumstances  under  which  he  was  shot  by 
Mead,  proceeded  to  negative  his  having  been  present  at,  or  having  had  any  con- 
cern whatever  in,  the  smuggling  transaction  deposed  to  by  Mead  in  the  Court 
of  Exchequer. 

The  Attorney- General^  Clarke^  Chimey,  and  Walton  objected  to  these  affi- 
davits of  the  dying  declaration  being  received.  Dying  declarations  are  only 
admissible  in  criminal  prosecutions,  where  the  death  of  the  deceased,  and  the 
circumstances  of  the  death,  are  the  subject  of  the  charge  against  a  prisoner, 
whereas  here  the  statement,  disclosed  by  the  affidavits  tendered,  was  not  made 
with  reference  to  the  death  of  the  dying  man,  but  with  reference  to  the  antece- 
dent charge  of  perjury.  In  Doe  dem.  Sutton  v.  Bidgeway,  4  B.  &  A.  53,  it 
was  held  that  the  dying  declarations  of  a  person,  as  to  the  relationship  between 
the  lessor  of  the  plaintiff  and  the  person  last  seised,  could  not  be  received  in 
evidence. 

D,  F,  Jones  and  Chitty^  contrd,  contended,  that  the  affidavits  as  to  the  dying 
declarations  were  admissible.  The  general  principle  upon  which  such  evidence 
is  competent,  is  founded  partly  on  the  situation  of  the  dying  man,  which  must 
be  taken  to  have  as  much  *power  over  his  conscience  as  the  sanction  of  r^AA^ 
any  oath  could  have,  and  partly  on  the  manifest  absence  of  any  interest,  ^ 
when  he  is  on  the  point  of  passing  into  another  world.  Lord  MohurCs  case, 
12  St.  Tr.  049 ;  Bex  v.  Reason,  1  Str.  409 ;  Tinkler's  case,  1  East,  P.  C.  354 ; 
2  Hume's  Com.  on  the  Law  of  Scotland  respecting  Crimes,  301.  The  rule 
contended  for  on  the  other  side,  limiting  evidence  of  this  kind  to  cases  of 
inquiry  as  to  the  cause  or  circumstances  of  death,  is  much  too  narrow,  for  in 
Wright  d,  Clymer  v.  Littler,  3  Burr.  1244,  evidence  of  a  dying  confession  by 
the  subscribing  witness  to  a  deed  was  held  to  be  admissible.  So  also  in  the 
case  before  Hrath,  J.,  cited  in  Avison  v.  Lord  £tnnaird,  6  East,  195,  the 
confession  of  an  attesting  witness  to  a  bond,  who,  in  his  dying  moments,  begged 
pardon  of  heaven  for  having  been  concerned  in  forging  the  bond,  was  received. 
Secondly,  there  was  a  connection  in  this  case  between  the  transaction  to  which 
the  dying  declaration  referred,  and  the  occasion  of  the  death.  The  false  accu- 
sation, which  the  dying  declaration  referred,  was  tlie  foundation  of  the  personal 
hostility  which  led  to  the  death.  Thirdly,  whether  it  would  have  been  evidence 
on  the  trial  or  not,  it  may  be  received  for  the  purpose  of  satisfying  the  Court 
upon  the  question  of  granting  a  new  trial,  in  the  same  way  as  affidavits  by  par- 
ties themselves  are  received  on  similar  occasions. 

Abbott,  C.  J.  We  are  all  of  opinion  that  the  evidence  cannot  be  received.  In 
the  case  before  Mr.  Justice  Heath,  the  declaration  amounted  to  a  confession 
*by  the  party  himself  of  a  very  heinous  offence  which  he  had  commit-  r^mvj^ 
ted.  The  same  observation  applies  to  the  case  of  Wright  v.  Littler.  ^ 
Here,  the  dying  declaration  of  Law  was  for  the  purpose  not  of  accusing,  but  of 
clearing  himself.  It  therefore  falls,  not  within  the  exception  on  which  those 
decisions  proceeded,  but  within  the  general  rule,  that  evidence  of  this  descrip- 
tion is  only  admissible  where  the  death  of  the  deceased  is  tlie  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the  dying  declaration,  (o) 

The  affidavits  were  rejected. 

(a)  The  ntme  point  was  ruled  in  Rex  v.  Hutckifuom,  tried  before  Bay  ley,  J.,  at  the  Darfaam 
Ftpring  Assizes,  1822.  The  prisoner  was  indicted  for  administering  savin  to  a  woman  pregnant, 
but  not  quick  with  child,  with  intent  to  procure  abortion.  The  woman  was  dead,  and  for  the 
prosecution,  evidence  of  her  dying  declaration  upon  the  subject  was  tendered.  The  learned 
jadee  rejected  the  evidence,  observing  that,  although  the  declaration  might  relate  to  the  cause 
of  the  death,  still  such  declarations  were  admissible  in  those  cases  alone  where  the  death  of  the 
party  was  the  subject  of  inquiry. 
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MARY  THRESHER  v.  The  Company  of  Proprietors  of  the  East  LONDON 

Water  Works. 

Lessee,  who  has  erected  fixtures  for  the  purpose  of  trade  upon  the  demised  premises,  and  after- 
wards takes  a  new  lease  to  commence  at  the  expiration  of  his  former  one,  whidi  new  laese 
eontains  a  covenant  to  repair,  will  be  bound  to  repair  thoae  fixtures,  unless  strong  circum- 
itaniTes  exist  to  show  that  they  were  not  intended  to  pass  under  the  general  words  of  the  se- 
cond demise. 

Qu^rt,  whether  any  circumstances  dehors  the  deed  can  be  alleged  to  show  that  they  were  not 
intended  to  pass  f 

Q««rr,  whether  limekilns,  erected  for  the  purposes  of  trade,  are  removable  f 

Covenant  on  a  lease.  Breach,  non-repair  of  premises.  Plea,  performance 
of  the  covenant.  The  cause  was  tried  at  the  sittings  at  Guildhall  after  Trinity 
*fiOd1  *^f™*  1823,  when  a  verdict  was  found  for  the  plaintiff,  damages  bOOLf 
-'  subject  to  the  opinion  of  the  Court  upon  a  case,  stating  in  substance  as 
follows.  The  lease  upon  which  the  action  was  brought,  was  a  lease  by  inden- 
ture made  by  the  plaintifif's  ancestor  to  the  defendants  in  the  year  1701,  reciting 
a  former  lease  between  the  parties  under  whom  the  plaintiff  and  defendant 
claimed,  made  in  the  year  1756  for  thirty-nine  years ;  and  which  would  not 
expire  until  1705,  and  was  in  force  at  the  time  of  making  the  lease  in  question. 
An  underlease  of  part  of  the  premises  was  granted  in  1783,  by  the  lessees  in 
the  lease  of  1756,  to  one  Joseph  Matthews  for  thirty-one  years,  and  which, 
consequently,  would  not  expire  until  1814,  several  years  after  the  expiration  of 
the  lease  of  1756.  The  underlease  of  1783  was  granted  in  consideration  of  a 
former  underlease,  which  had  become  vested  in  Joseph  Matthews,  and  there 
was  a  covenant  to  repair,  and  to  leave  at  the  end  of  the  term  the  premises  so 
repaired,  together  with  all  such  erections  and  buildings  as  then  were  or  should 
be  at  any  time  thereafter  built  or  set  up  in,  upon,  or  about  the  same,  or  any 
part  thereof.  In  1789,  Matthews  erected  a  limekiln  on  the  premises,  at  the  ex- 
pense of  160/.,  and  T.  Ayres  and  Joseph  Watford,  the  assignees  of  the  term 
granted  to  Matthews,  erected  a  similar  limekiln  on  the  premises  in  1700.  It 
also  appeared  by  the  underlease  of  1783,  that  a  warehouse  and  stable  were 
then  standing  on  the  premises  thereby  demised.  Both  these  limekilns  were 
therefore  existing  in  1701,  when  the  lease  in  question  was  granted.  The 
limekilns  were  built  of  brick  and  mortar,  and  the  foundations  let  into  the 
ground.  They  were  erected  for  the  purpose  of  carrying  on  the  trade  of  a  lime- 
burner.    The  chalk  and  coals  used  in  the  business  were  brought  up  the  river 

*6101  *'I*li^i°^9  ^^^  ^^^  ^i*^^  B^l^  o^  ^^  premises  to  customers.  By  the 
•^  lease  of  1701,  the  demise  was  of  a  piece  of  ground  formerly  called  the 
Ozier  Hope,  and  the  wharves  and  buildings  erected  and  built  thereon,  situate, 
kc^  and  abutting,  du;.,  as  the  same  were  demised  by  the  lease  of  1756 ;  and 
the  premises  were  said  to  be  in  the  occupation  of  the  several  persons  therein 
named,  and  among  others,  of  James  Ayres,  limebumer^  habendum  the  said 
piece  of  ground,  wharves,  and  buildings  thereon  erected  and  built.  The  lessees 
covenanted  to  repair,  uphold,  and  maintain  tliis  piece  of  ground,  erectiontf  and' 
huilding$^  wharves,  cranes,  and  ponds,  and  the  hedges,  ditches,  pales,  and 
fences,  blonging  to  the  premises,  and  the  said  premises  so  repaired,  upheld,  and 
maintained,  to  leave  and  yield  up  at  the  end  of  the  term.  The  action  was 
brought  for  the  removal  of  these  limekilns.  The  lease  of  1783  afterwards  be- 
came vested  in  one  Meeson,  who,  after  the  expiration  of  the  term  thereby 
granted,  held  the  premises  thereby  demised  for  some  time,  as  tenant  from  year 
to  year,  to  the  defendants,  and  pulled  down  the  limekilns  four  years  ago.  The 
question  in  the  cause  was,  whether  the  removal  of  those  limekilns  was  a  breach 
of  the  covenant  to  repair  contained  in  the  lease  of  1701  ? 

Atnoi  for  the  plaintiff.  The  limekilns  were  demised  by  the  indenture  of 
1791.  Fixtures  will  pass  by  a  conveyance  of  the  freehold.  Colegrave  v.  Ditu 
SotUoSf  2  B.  d(  C.  76.     Until  severed,  they  are  a  part  of  the  freehold,  and  the 
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lessee  has  only  a  continuing  privilege  in  respect  of  them,  Lee  v.  I7t<r//>f},  7Taunt. 
188.  A  new  agreement  for  the  enjoyment  of  the  land  puts  an  end  to  the  right  of 
tlie  tenant  to  ^remove  them, /Y/z/ier^ff/  v.  Shaw,  I  H.  B.  258.  Under  r*g|| 
a  demise  of  lands,  though  some  buildings  are  specifically  named,  yet  all  ^ 
other  buildings  pass.  Com.  Dig.,  Grants  E.  3.  It  is  true  the  demise  is  of  the 
premises,  (u  the  same  were  demised  by  the  former  lease,  and  the  limekilns  were 
not  in  existence  at  the  commencement  of  the  former  lease ;  yet  buildings  erected 
during  a  lease  are  considered  in  law  as  demised.  Lord  Darcy  v.  Askwick^  Ho* 
bart,  234 ;  Fitz.  N.  B.  55.  The  case  of  Burton  v.  Brown,  2  Cro.  648 ;  Palmer, 
319,  is  very  similar  to  the  present  in  that  respect.  The  premises  were  poten- 
tially demised  by  the  first  lease.  Brown  v.  Blunden,  Skinner,  121.  Then  if 
the  limekilns  were  demised  as  part  of  the  land,  or  under  the  name  of  erectionfl 
and  buildings  by  the  indenture  of  1791,  it  is  clear,  from  the  case  o(  Naylor  v. 
CoUinge,  I  Taunt.  19,  that  the  lessee  was  bound  to  repair  them,  although  they 
were  erected  for  the  purposes  of  trade.  Secondly,  these  limekilns  could  never 
have  been  removable  as  fixtures.  No  case  has  determined  that  fixtures  may 
be  removed  where  destruction  must  precede  their  removal.  Were  the  contrary 
determined,  it  would  authorize  the  palling  down  of  extensive  manufactories 
erected  during  a  lease  for  the  purpose  of  trade,  which  would  manifestly  defeat, 
instead  of  promoting  the  commercial  interests  of  the  country,  out  of  regard  to 
which  the  exception  in  favour  of  trade  has  been  engraAed  on  the  rule  of  the 
common  law  respecting  fixtures.  To  make  an  instrument  of  trade  capable  of 
removal,  it  must  have  been  in  its  own  nature  a  chattel,  before  it  has  been  set 
up,  Lawton  v.  Lawton,  3  Atk.  13.  These  limekilns  have  always  been  in  a  free- 
hold state.  The  case  of  Ponton  v.  *Bobart,  2  East,  88,  is  distinguish-  r^/tio 
able  from  the  present,  inasmuch  as  there  the  varnish-house,  which  was  ^ 
removed,  had  been  brought  from  another  place,  where  the  defendant  carried  on 
his  trade.  In  Dean  v.  AlUdey,  3  £sp.  11,  the  description  of  the  premises  does 
not  appear,  or  what  parts  were  taken  away ;  and  in  Poolers  case,  Salk.  368, 
though  pavement  is  mentioned  in  the  pleadings,  it  cannot  be  collected  froon  the 
judgment,  that  the  Court  considered  it  removable. 

Campbell,  for  the  defendant.  The  first  lease,  which  was  granted  in  1756, 
did  not  expire  until  1795.  It  was  a  continuing  lease,  therefore,  in  1791,  when 
the  last  lease  was  granted.  The  limekilns  at  that  time  had  been  erected ;  they 
might  therefore  have  been  removed  at  any  time  during  the  continuance  of  the 
term  granted  by  the  lease  of  1756 ;  and  if  so,  they  must  continue  to  be  re- 
movable. It  is  stated  that  they  were  erected  for  the  purposes  of  carrying  on 
the  trade  of  a  limeburner.  The  Year-book,  20  H.  7,  fol.  13,  pi.  24,  Poolers 
ease  ;  Elwes  v.  Maw,  3  East,  88,  are  authorities  to  show  that  they  may  be  re- 
moved during  the  term,  and  Panion  v.  Robari  shows,  that  a  tenant  may  remove 
the  fixtures  at  any  time  while  he  is  in  possession  of  them,  even  though  he  be  a 
trespasser  in  respect  of  the  land,  by  holding  over ;  &  fortiori,  therefore,  he  may 
remove  while  he  is  in  possession  of  the  land  under  a  new  demise.  The  lime- 
kilns were  the  property  of  the  lessee  and  not  of  the  lessor,  at  the  time  when 
the  last  lease  was  granted ;  they  did  not  therefore  pass  by  the  demise,  for  the 
landlord  could  *demise  only  that  which  belonged  to  him.  The  lessee  r«AiQ 
IS  not  estopped  by  the  lease  from  saying  that  Uie  limekilns  were  not  the  ^ 
property  of  the  lessor,  because  the  buildings  demised  were  the  same  as  were 
demised  by  the  lease  of  1756,  and  at  that  time  the  limekilns  were  not 
erected.  Cur,  adv.  tndi. 

Abbott,  G.  J.,  now  delivered  the  judgment  of  the  Court;  and,  after  stating 
the  facts  of  the  case,  proceeded  as  follows. 

The  question  in  the  cause  is,  whether  the  removal  of  the  limekilns  be  a 
breach  of  the  covenant  to  repair,  contained  in  the  lease  of  1791. 

On  the  behalf  of  the  defendants  three  grounds  of  objection  were  taken. 

First,  that  limekilns  are  not  buildings  within  the  meaning  of  a  covenant  tc 
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repair  buildings ;  bat  this  is  answered  by  the  case,  in  which  it  is  found  that 
(hey  were  erected  with  brick  and  mortar,  and  their  foundations  let  into  the 
ground. 

Secondly,  that,  being  erected  for  the  purpose  of  trade,  they  were  removable 
generally. 

Thirdly,  that,  upon  the  true  eonstniction  of  the  sereral  leases  set  forth  in  the 
case,  they  were  removable,  or  rather  that  they  were  not  to  be  considered  as 
having  been  demised  by  the  lease  of  1701. 

By  this  lease  of  1791  the  demise  is  of  a  piece  of  ground  formerly  called  the 
Ozier  Hope,  and  tlie  wharves  and  buildings  erected  and  built  thereon,  situate, 
kc,,  and  abutting,  &c.,  as  the  same  were  demised  by  the  lease  of  1756,  and 
ihe  premises  are  said  to  be  in  the  several  occupation  of  persons  therein  named, 
ind  among  others  of  James  ^yrts^  limeburner,  habendum  the  said  piece 
»6U1  *°^  ground,  wharves,  and  buildings  thereon  erected  and  built.  The  les* 
^  sees  covenant  to  repair,  uphold,  and  maintain  the  said  piece  of  ground, 
erections  and  buildings^  wharves,  cranes,  and  ponds,  and  the  hedges,  ditches, 
pales,  and  fences  belonging  to  the  premises ;  and  the  said  premises  so  repaired, 
upheld,  and  maintained,  to  leave  and  yield  up  at  the  end  of  the  term. 

Now  it  is  settled,  by  the  case  of  Nayhr  v.  Collinge,  1  Taunt.  19,  that  build- 
ings erected  for  the  purpose  of  trade,  under  a  lease  containing  such  a  covenant, 
cannot  be  removed  by  the  lessee,  the  terms  of  the  covenant  being  general,  and 
containing  no  exception.  And  this  is  highly  reasonable,  because  the  expecta* 
tioQ  of  buildings  to  be  erected  during  a  term,  and  left  at  its  expiration,  is  often 
ODe  of  the  inducements  to  the  granting  of  a  lease,  and  forms  a  considerable  in- 
gredient in  the  estimate  of  the  rent  to  be  reserved.  And  if  buildings  for  trade 
erected  during  a  lease  cannot  be  removed  without  the  breach  of  such  a  cove* 
naot,  neither  can  buildings  erected  before,  and  existing  at  the  date  of  a  lease,  be 
removed  without  a  breach  of  the  covenant,  unless  there  shall  be  some  yery 
special  matter  to  take  them  out  of  the  operation  of  the  covenant.  Whether  any 
matter  capable  of  having  such  an  effect  can  exist  dehors  the  deed  may  be  ques< 
tionable ;  but  it  is  enough  for  the  purpose  of  the  present  cause  to  say,  that  no 
tueh  matter  exists  in  this  case. 

Such  matter  was  supposed  to  be  derivable  from  the  former  lease  of  1756, 
and  the  underlease  of  1783. 

In  the  lease  of  1756  the  premises  are  described  as  **  all  that  piece  of  ground 
called  the  Ozier  Hope,  with  the  use  of  a  crane,  then  standing  un  part  of  it,  and 
*615n  P^'^^  *^^  which  had  been  made  into  a  wharf,  for  the  landing,  storing,  and 
-'  keeping  goods,  wherein  are  two  docks,  and  the  wharf  is  fenced  off  by 
pales,  and  part  of  which  was  formerly  an  ozier  ground,  but  then  converted  into 
three  ponds  or  reservoirs.  It  does  not  appear  by  the  case  whether  any  cove- 
nant to  repair  was  contained  in  this  lease,  and  the  instrument  is  probably  lost, 
and  its  contents  known  only  by  the  recital  of  it  in  the  lease  of  1791,  in  which 
it  further  appears,  that  the  lessees  had  applied  for  a  further  term  of  thirty-one 
years,  which  is  granted  at  a  considerable  increase  of  rent.  There  is,  therefore, 
nothing  in  this  lease  of  1756  that  can  restrain  or  qualify  the  covenant  to  repair 
m  the  lease  of  1791 ;  and  it  has  not  been  shown  by  what  reason  or  rule  of  law 
the  lessees  of  1791,  having  accepted  a  lease  (by  indenture)  of  ground  and  build- 
ings thereon,  could  be  allowed  to  say  that  the  ground  only,  and  not  the  build* 
ings  thereon,  should  be  deemed  to  pass  by  that  lease.  It  would  be  very  difH- 
cult  to  maintain  such  a  proposition,  by  the  circumstance  of  the  buildings  having 
been  erected  by  their  under-lessee  during  the  continuance  of  the  first  lease,  even 
if  such  under-lessee,  as  between  him  and  his  own  immediate  lessor,  had  a  right 
to  remove  the  buildings ;  for  the  original  lessor  might  very  reasonably  say,  £ai 
He  had  nothing  to  do  with  any  contract  between  other  parties.  But,  upon  ad- 
i^erting  to  the  underlease  of  1783,  the  foundation  of  such  an  argument  is  wholly 
removed,  because,  by  the  terms  of  that  underiease,  the  under-lessee,  Matthews, 
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h:i9  covenanted,  not  only  to  repair  and  uphold  the  premises  demised  to  him,  but 
nl»o  to  leave,  at  the  end  of  the  term,  those  premises  so  repaired  and  upheld,  /o- 
gether  with  all  such  erections  and  buildingt  as  then  were  or  should  he  at  any 
time  thereafter  built  or  set  vp,  in,  upon,  or  about  the  same,  or  any  part 
*  thereof.  So  that,  according  to  the  case  of  Navlor  v.  Collinge,  the  under-  r»g|g 
lessee  himself  could  not  have  removed  those  limekilns  without  a  breach  ^ 
of  his  covenant  made  with  his  own  lessors. 

For  these  reasons  our  judgment  is  in  favour  of  the  plaintiff;  and  the  postea 
is  to  be  delivered  to  her. 

Judgment  for  the  plaintiff. 

LAMBERT  v.  BUCKMASTER. 

An  attorney  has  a  lien  upon  papers  belonging  to  a  bankrupt,  not  only  for  his  bill  for  bunneas 
done,  but  for  the  coeta  of  an  action  brought  afoinst  the  bankrupt,  subsequently  to  the  issuing 
of  the  commission,  to  recover  the  amount  of  his  bill. 

John  Buckmastbr  and  William  Buckmaster,  co-partners  in  trade,  were  de- 
clared bankrupts  November  16tli,  1822.  Before  the  commission  issued  J.  Buck- 
master  was  indebted  on  his  separate  account  to  his  solicitor  Watson.  The  two 
partners  were  also  indebted  upon  their  joint  account  to  Watson.  Subsequently^ 
to  the  issuing  of  the  commission,  Watson  having  in  his  possession  two  leases 
belonging  to  John  Buckniaster's  separate  estate,  and  believing  that  if  he  sued 
the  bankrupt  and  obtained  judgment,  the  sheriff  might  sell  the  leases  under  the 
execution,  brought  two  actions,  one  against  John  Buckmaster  for  the  amount  of 
his  separate  bill  of  costs,  and  another  action  against  the  two  partners  for  the 
amount  of  the  bill  of  costs  due  on  the  joint  account,  and  recovered  the  amount 
of  those  bills  respectively.  The  taxed  costs  of  these  actions  amounted  to  47/., 
and  the  assignees  having  demanded  the  leases,  Watson  refused  to  deliver  them 
up  until  the  amount  of  the  two  bills  as  well  as  the  taxed  costs  of  the  two 
actions  were  paid*  It  appeared  that  the  solicitor  to  the  assignees  had  had  notice 
from  Watson  that  he  should  bring  actions  against  the  banknipts,  unless  the 
amount  of  his  bills  *were  paid.  A  rule  had  been  obtained,  calling  upon  r«gi% 
him  to  deliver  up  the  deeds  and  papers  upon  payment  of  the  amount  of  ^ 
his  bills  only. 

Hutchinson  showed  cause.  It  is  quite  clear,  that  if  the  action  was  brought 
with  the  knowledge  of  the  assignees  that  they  must  be  liable  for  the  costs,  and 
it  appears  that  the  soliettor  to  the  assignees  was  informed,  that  unless  the  bills 
were  paid,  an  action  would  be  commenced.  The  assignees  have  no  better  claim 
than  the  bankrupt  himself  would  have  had  if  there  had  not  been  any  bankruptcy. 
Now,  he  could  not  have  had  any  right  to  his  papers  without  paying  the  costs 
of  the  action  on  the  bills.  If  the  assignees  in  this  case  had  offered  to  pay  the 
bills  of  costs  when  they  ought  to  have  done  it,  there  would  have  been  no  ground 
for  this  application. 

Comyn,  contrd.  The  assignees  are  not  liable  for  any  debt  incurred  by  the 
bankrupt  subsequently  to  the  issuing  of  the  commission.  Now  the  costs  of  the 
two  actions  were  a  debt  incurred  after  the  commission  had  issued.  The  right 
of  acquiring  the  lien  as  against  the  bankrupt' ended  at  the  time  when  the  com- 
mission issued.  [Baylby,  J.  Suppose  a  mortgagor  had  become  bankrupt, 
and  the  mortgagee  to  have  brought  an  ejectment  to  recover  possession  of  the 
premises,  could  the  assignees  of  the  bankrupt  redeem  without  paying  the  costs 
of  the  ejectment  ?]  The  mortgagee  has  the  legal  title,  but  the  person  claiming  a 
lien  has  only  an  equitable  title. 

Abbott,  G.  J.     I  think  the  solicitor  had  the  same  right  of  lien  against  the 
assignees  that  he  had  against  the  ^bankrupts.     Now  it  is  quite  clear,  r^Aio 
that  as  against  them  his  lien  would  have  extended  to  the  costs  of  the  ^ 
two  actions,  and  I  think  that  he  has  a  lien  to  that  extent  in  this  case  against  the 
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awlgnees,  unless  it  could  be  shown  that  he,  as  an  attorney  of  this  court,  had 
improperly  commenced  the  action.  If,  indeed,  the  debt  had  been  tendered  be- 
fore the  action  was  brought,  that  might  have  formed  an  answer  to  this  claim 
for  the  costs  of  the  actions,  inasmuch  as  it  would  have  been  a  defence  to  the 
action  itself. 

Rule  absolute  upon  payment  of  the  debt  and  costs 
in  the  actions,  and  costs  of  the  application. 


The  KING  V.  COOKE. 

The  Coart  will  not,  upon  motion,  quash  a  had  plea  in  abatement. 

To  an  indictment  for  a  conspiracy  the  defendant  pleaded  the  following  plea. 
**  And  Richard  Stafford  Cooke,  liord  Stafford,  Baron  Stafford,  who  is  indicted 
by  the  name  of  Richard  Stafford  Cooke,  late  of  the  parish  of  Castle  Church,  in 
the  county  of  Stafford,  gentleman,  in  his  own  person  comes,  and  having  heard 
the  said  indictment  read,  prays  judgment  of  the  said  indictment,  because  he 
says  that  on  the  day  of  taking  the  inquisition  aforesaid,  and  long  before  he  was, 
and  from  thence  hitherto  hath  been,  and  still  is.  Lord  Stafford  Bnron  Stafford, 
and  the  state,  degree,  title,  and  honour  of  Lord  Stafford  Baron  Stafford,  on  the 
diy  of  taking  the  inquisition  aforesaid,  and  long  before  had  and  enjoyed,  and 
^till  has  and  enjoys.   And  this,  &c."    A  rule  nisi  had  been  obtained  for  quash- 

*6191  ^°^  ^^'^  P     *  ^"  *^^^  ground  that  it  was  clearly  bad,  and  pleaded  for  the 
^  purpose  of  delay. 

Campbell  now  showed  cause.  The  objection  to  the  plea  is,  that  the  patent 
and  pedigree  is  not  set  out.  That  may  be  cause  of  demurrer,  but  is  no  ground 
for  quashing  the  plea.  The  defendant  would  thereby  be  deprived  of  the  oppor- 
tunity of  discussing  the  validity  of  his  plea  upon  a  writ  of  error.  In  Thomas 
▼.  SmUhieSf  4  Taunt.  668,  the  Court  refused  to  quash  a  plea  in  abatement,  on 
the  ground  that  it  was  insensible. 

StatUtt  and  Ttdfourd^  contrA.  In  criminal  proceedings  it  is  discretionary 
in  the  Court  either  to  quash  a  plea  on  motion  or  to  leave  the  prosecutor  to 
demur.  That  rule  is  laid  down  as  to  indictments  in  Comyn's  Digest,  tit. 
Indictment^  letter  H.  [Abbott,  C.  J.  There  is  a  great  difference  between 
indictments  and  pleas  in  this  respect.  Have  you  any  instance  in  which  the 
Court  have  quashed  such  a  plea  T^  In  Rex  v.  Grainger,  3  Burr.  1617,  the  Court 
set  aside  a  dilatory  plea  because  it  was  not  verified  by  affidavit. 

Per  Curiam.  Then  it  was  no  plea  at  all,  the  statute  of  Anne  requiring  that 
such  a  plea  should  be  verified  by  affidavit  before  it  is  received.  It  would  be 
much  too  strong  a  measure  to  quash  the  plea  in  this  case. 

Rule  discharged,  (a) 

(a)  Upon  the  qaeetion,  whether  the  plea  was  bad,  the  followinff  authorities  were  cited: 
2  Bale's  P.  C.  340;  Co.  Litt.  16  b,  and  note  3 ;  CountesM  of  Rutland 9  ecwe,  6  Coke,  53 ;  Res 
▼.  KmamUtt  1  Ld.  Raym.  10. 


*6W]  'LEWIS  V.  HARRIS. 

A  rale  for  setting  aside  an  ixiquisition  before  the  sheriff  for  ezceasive  damaees.  The  matter  was 
referred,  nothing  being  said  about  the  coste  of  the  application.  The  aroitrator  by  his  award 
having  reduced  the  damages,  it  was  held,  that  the  plamtiff  was  not  entitled  to  the  costs  of  the 
applic^ion. 

Writ  of  inquiry  before  sheriff.  Rule  obtained  by  defendant  to  set  aside  the 
inquisition  for  excessive  damages.  The  amount  was  referred.  Nothing  was 
said  about  costs.  The  arbitrator  reduced  the  damages  by  50/.  The  master,  on 
taxation  of  costs,  refused  to  allow  the  plaintiff  the  costs  of  the  rule  to  set  aside 
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the  inqubuion.  A  rule  nisi  having  been  obtained  for  directing  the  master  to 
review  his  taxation, 

Matde  showed  cause,  and  contended,  that  as  nothing  was  said  about  the  costs 
at  the  time  when  the  amount  of  damages  was  referred,  each  party  ouglit  to  bear 
his  own  costs  of  the  rule  to  set  aside  the  inquisition. 

Campbell^  contr^,  contended,  that  they  must  be  considered  as  costs  in  the 
cause,  and  that  the  plaintiff  being  entitled  to  costs  generally,  was  en  tided  to 
those  in  dispute. 

Per  Curiam.  You  are  asking  to  have  the  costs  of  a  proceeding  which  ter- 
minated against  you  ;  which  is  not  quite  reasonable.  If  a  plaintiff  obtains  a 
verdict  and  a  new  trial  is  granted,  no  stipulation  being  made  about  costs, 
although  the  plaintiff  obtains  a  second  verdict,  he  has  the  costs  of  one  trial  only. 

Rule  dischaiged. 


•JOHNSON  V.  STANTON.  [•621 

A  judge*8  certificate,  under  stat.  22  &  23  Car.  2,  c.  9,  may  be  granted  within  a  reaabnable 

time  after  the  trial. 

This  was  an  action  for  an  assault  and  battery  tried  before  Hullocr,  B.,  at 
the  last  assizes  for  Shrewsbury,  and  the  jury  found  a  verdict  for  the  plaintiff, 
damages  one  farthing.  Four  days  after  the  trial,  but  before  the  judge  iiad  left 
the  assize  town,  the  judge,  in  order  to  give  the  plaintiff  his  costs,  certified  that 
an  actual  battery  had  been  proved ;  and  the  master  allowed  the  plaintiff  his  full 
costs  upon  taxation,  A  rule  nisi  had  been  obtained  by  fV.  E,  7bfm/<m,  for 
the  master  to  review  his  taxation,  on  the  ground  that  in  order  to  entitlethc 
plaintiff  to  costs,  the  judge  should  have  certified  at  the  trial.  The  words  of  the 
22  &  23  Car.  2,  c.  0.  being  **  in  all  actions  of  assault  and  battery,  wherein  the 
judge  at  the  trial  of  the  cause  shall  not  certify,  &c.,"  the  plaintiff  shall  not  re- 
cover more  costs  than  damages.  Here  the  certificate  was  granted  four  days  af- 
ter, and  not  at  the  trial. 

CampbeU  showed  cause,  and  contended,  that  upon  this  statute  the  certificate 
might  be  granted  at  any  time  after  the  trial,  and  before  final  judgment. 

Tauntorif  contrit,  argued  that  the  words  of  the  statute  were  imperative,  that 
the  judge  should  certify  eU  the  trial,  and  cited  Ford  v.  Farr^  2  Wills.  21,  which, 
though  a  case  on  the  stat.  8  &  9  W.  3,  c.  11,  was  in  principle  applicable  to 
the  construction  of  22  &  23  Gar.  2,  c.  0. 

*Per  Curiam*  The  words,  "  the  judge  at  the  trial  of  the  cause,"  rtaoo 
mean  the  judge  who  tried  the  cause ;  they  cannot  be  expounded  lite-  ^ 
rally,  because  the  certificate  cannot  be  granted  at  the  trial,  but  only  afW  the 
trial  when  the  jury  have  found  their  verdict.  And  this  construction  is  the  con- 
fenient  one,  as  it  conduces  to  the  better  administration  of  justice,  that  the  judge 
«hould  have  time  to  consider  of  the  certificate  rather  than  to  be  under  the  ne- 
«essity  of  deciding  upon  it  at  the  instant. 

Rule  discharged. 


DOE,  on  the  Demise  of  REES,  v.  THOMAS. 

SeuMe,  that  the  Court  will  not  stay  the  proceedings  in  an  ejectment  until  the  costs  of  a  former 
ejectment  are  paid,  if  it  appear  that  the  ver£ct  was  obtained  by  fraud  and  perjury. 

In  this  case  an  ejectment  had  been  tried  at  the  court  of  great  sessions  in  the 
county  of  Glamorgan,  Wales,  and  a  verdict  found  for  the  defendant.  A  new 
ejectment  having  been  brought  in  this  court,  a  rule  nisi  had  been  obtained  by 
the  defendant  to  stay  the  proceedings  until  the  costs  of  the  former  ejectment 
were  paid,  * 
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RusteB  showed  cauM,  upon  affidavits  stating  circumstances  to  show  that  the 
former  verdict  had  been  obtained  by  fraud  and  perjury,  and  contended  that,  un- 
der such  circuiDstancea*  the  Court  would  not  compel  a  party  to  pay  the  costs  of 
a  former  ejectment  before  he  had  an  opportunity  of  trying  his  right. 

if,  E.  7\tunton,  contrd,  contended  that  this  rule  was  a  matter  of  course,  and 
(hat  the  Court  would  not  enter  into  the  question  upon  affidavit,  whether  the 
maM-]  verdict  was  'obtained  by  fraud.  That  would  have  been  the  proper  sub- 
-^  ject  of  a  motion  for  a  new  trial. 

Russell  suggested  that  by  the  practice  of  the  CQurt  of  great  sessions  in 
Wales,  the  party  was  bound  to  move  for  a  new  trial  within  a  very  short  time^ 
and  it  appeared  by  the  affidavits  that  that  time  had  elapsed  before  it  had  been 
discovered  that  the  verdict  had  been  obtained  by  fraud  and  perjury. 

Per  Curiam.  The  rule  to  stay  proceedings  until  the  costs  of  a  former  eject- 
meat  are  paid,  is  not  inflexible ;  and  if  the  fact  was  clearly  made  out  that  the 
rerdict  had  been  obtained  by  the  means  stated  in  the  affidavits,  the  rule  ought 
never  to  have  been  granted.  The  whole  matter  was  referred  to  the  master,  to 
decide  whether  the  lessor  of  the  plaintiff  should  be  at  liberty  to  proceed  to  trial 
vithoQt  paying  the  costs  of  the  former  ejectment,  and  upon  his  report  the  nde 
was  afterwards  made  absolute. 


mi']  ^GAINSFORD  v.  CARROLL  and  Others. 

la  ugiiiopsit  for  not  delivering  goods  upon  a  given  day,  the  true  measure  of  damages  is  the  diU 
ference  between  the  contract  price  and  that  which  ffoods  of  a  similar  quality  and  description 
bore,  on  or  about  the  day  wk^  the  goods  ought  to  aave  been  deliverecf. 

AssvMPsrr  for  the  non-performance  of  three  contracts  entered  into  by  the  69^ 
fendants  with  the  plaintiff  for  the  sale  of  fifty  bales  of  bacon,  to  be  shipped  by 
tliem  from  Waterford,  in  the  months  of  January,  February,  and  March,  1823, 
respectively.  The  defendant  suffered  judgment  by  default,  and  upon  the  exe- 
cotion  of  the  writ  of  inquiry  in  London,  the  secondary  told  the  jury  that  they 
^ere  at  liberty  to  calculate  the  damages  according  to  the  price  of  bacon  on  the 
day  when  the  inquiry  was  executed,  and  that  the  difference  between  that  and 
the  contract  price  ought  to  be  the  measure  of  damages.  Parkt  had  obtained  a 
rale  nisi  for  setting  aside  the  inquiry  on  the  ground  that  the  plaintiff  was  only 
entided  to  recover  the  difference  between  the  contract  price  and  the  price  which 
the  article  bore  at  or  about  the  time  when,  by  the  terms  of  the  contract,  it  ought 
to  have  been  delivered.  He  cited  Leigh  v.  Pater 8on^  8  Taunt.  540,  in  which 
the  Court  of  0.  P.  intimated  an  opinion  that  the  damages  should  be  calculated 
according  to  the  price  of  the  day  on  which  the  contract  ought  to  have  been  per- 
formed. This  is  different  from  the  ease  of  a  loan  of  stock ;  there  the  lender, 
by  the  transfer  deprives  himself  of  the  means  of  replacing  the  stock,  he  has 
not  the  money  to  go  to  market  with,  but  in  the  case  of  a  purchase  of  goods, 
the  vendee  is  in  possession  of  his  money,  and  he  has  it  in  his  power,  as  soon  as  the 
*6251  *^^°^^^  ^^  failed  in  the  performance  of  the  contract,  to  purchase  other 
-I  goods  of  the  like  quality  and  description,  and  it  is  his  own  fault  if  he  does 
not  do  so. 

Wilde^  contri,  contended  that  the  rule  which  had  been  laid  down,  as  to  the 
measure  of  damages,  for  not  replacing  stock,  applied  to  the  present,  and  he  cited 
Stevens  v.  Johnson^  2  East,  211,  and  M^ Arthur  v.  Lord  SeafortK  2  Taunt. 
257. 

Per  Curiam,  Those  cases  do  not  apply  to  the  present  In  the  case  of  a 
loan  of  stock  the  borrower  holds  in  his  hands  the  money  of  the  lender,  and 
ihen.-by  prevents  him  from  using  it  altogether.  Here  the  plaintiff  had  his  mo- 
ney in  his  possession  and  he  might  have  purchased  other  bacon  of  the  like  qua- 
lity the  very  day  after  the  contract  was  broken,  and  if  he  has  sustained  any  loss, 
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by  neglecting  to  do  so,  it  is  his  own  fault  We  think  that  the  under-sheriff 
ought  to  have  told  the  jury  that  the  damages  should  be  calculated  according  to 
the  price  of  the  bacon  at  or  about  the  day  when  the  goods  ought  to  have  been 
delivered. 

Rule  absolute. 


•COULSON,  Assignee  of  the  Sheriff  of  MIDDLESEX,  v.  HAMMON.    [•626 

In  an  action  by  original,  if  the  defendant  does  not  appear  the  bail-bond  ia  forfeited  on  the  quarto 
die  post,  the  other  four  days  being  allowed  merelv  ex  sratia ;  and  therefore,  where  a  commis- 
sion of  bankruptcy  issued  affoinst  one  of  the  bail  to  the  sheriff  after  the  ouarto  die  poet,  but 
within  four  days,  it  was  held  that  the  penalty  of  the  bond  was  a  debt  provable  under  the  com- 
mission, and  therefore  barred  by  the  certificate. 

In  February,  1823,  a  testatum  capias  issued  against  one  Joseph  Brown,  at 
the  suit  of  the  plaintiff,  returnable  in  fifteen  days  of  Easter,  (13th  April,)  the 
16th  being  the  quarto  die  post;  and  the  four  days  after  the  quarto  die  post  ex- 
piring on  the  20th.  Brown  was  arrested,  and  the  defendant  became  one  of  the 
bail  to  the  sheriff,  and  executed  a  bail-bond  for  the  appearance  of  Brown  at 
the  return  of  the  writ.  On  the  19th  April  a  commission  of  bankrupt  issued 
against  Hammon,  and  he  was  duly  declared  a  bankrupt,  and  has  since  obtained 
his  certificate.  On  the  24th  of  April  the  sheriff  executed  an  assignment  of  the 
bail-bond  to  Coulson,  and  he  commenced  this  action  on  the  bail-bond  against 
the  defendant,  and  signed  judgment  for  the  want  of  a  plea,  and  the  defendant 
'having  been  taken  in  execution  on  a  capias  ad  satisfaciendum  founded  on  ihid 
judgment,  a  rule  nisi  had  been  obtained  for  discharging  him  out  of  custody,  on 
the  ground  that  the  cause  of  action  had  occurred  before  the  date  of  the  commis- 
vion,  the  bail-bond  being  then  forfeited,  and  thfit  the  debt  was  therefore  provable 
<cnder  the  commission,  and  barred  by  the  certificate. 

/?.  F.  Richards  showed  cause.  The  bond  was  not  forfeited  on  the  19th 
April,  when  the  commission  issued ;  for  the  defendant  in  the  original  action  had 
four  days  afler  the  quarto  die  post  to  put  in  bail.  Frampton  v.  Barber^  4  T. 
R.  377. 

*But  the  Court  were  clearly  of  opinion  that  the  bail-bond  was  forfeited  r«^o7 
t>n  the  quarto  die  post,  and  said  that  the  other  four  days  were  allowed  L  ^  ^ 
merely  ex  gratia. 

Rule  absolute. 


O.  J.  KAIN  V.  OLD  and  Others,  Executors  of  W.  DODDS. 

Defendants*  testator  being  sole  owner  of  a  ship,  signed  and  delirered  to  the  plaintiff,  G.  J.  K., 
an  instrument,  describing  the  ship  as  copper  bolted,  (but  not  reciting  the  certificate  of  registry;) 
at  (he  foot  of  which  was  written,  "Sold  the  within-mentioned  ship  to  G.  J  .K."  He  afterwards 
executed  a  bill  of  sale  to  the  plaintiff  in  the  usual  form,  which  did  not  describe  the  ship  as 
copper  bolted.  She  was  not  copper  bolted,  and  plaintiff  declared  in  assumpsit  a^inst  the  de- 
fendants'(as  executors  of  the  vendor,)  for  the  breach  of  his  warranty  in  that  particular:  Hdd, 
that  the  action  could  not  be  maintained,  the  instrument  first  mentioned  being  void  by  the  34 
G.  3,  c.  68,  s.  14. 

This  was  an  action  of  assumpsit,  in  which  the  now  plaintiff,  George  Joseph 
Kain,  declared  that  in  the  lifetime  of  the  said  William  Dodds,  in  consideration 
that  Kain  would  buy  from  Dodds  a  certain  vessel,  to  wit,  the  Snow  Fortitude, 
at  the  price  of  1650/.,  to  be  therefore  paid  by  Kain  to  W.  Dodds,  he  (Dodds) 
had  undertaken  and  faithfully  promised  Kain  that  the  said  vessel  was  then  cop- 
per bolted ;  Kain  averred,  first,  that  he,  confiding  in  the  promise  of  Dodds,  had 
afterwards  bought  the  said  vessel  of  Dodds,  and  had  paid  to  Dodds  the  price 
thereof;  and  the  said  G.  J.  Kain  further  confiding  as  aforesaid,  afterwards,  and 
after  the  death  of  the  said  W.  Dodds,  sold  the  said  vessel  to  one  James  Shep- 
herd, and  upon  such  sale'  he,  G.  J.  Kain,  had  warranted  the  vessel  to  be  copper 
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fastened.  And  the  said  O.  J.  Kain  further  said,  that  at  the  time  of  the  making 
of  the  promise  of  W.  Dodds  in  that  behalf,  and  at  the  time  of  the  said  sale,  the 
said  ressel  was  not  copper  bolted,  by  means  whereof  the  said  vessel  had  be- 
come and  was  of  Utile  value  to  G.  J.  Kain ;  and  by  reason  thereof  J.  Shepherd 
*fi2fil  ^^  impleaded  Kain  *in  a  certain  action  on  the  case  for  damages  sus- 

^  tained  by  Shepherd  on  occasion  of  the  breach  of  the  said  warranty,  and 
that  sDch  proceedings  had  been  thereupon  had  in  the  said  action,  that  Kain  had 
been  forced  and  compelled  to  pay,  and  had  necessarily  paid  a  large  sum  of  money, 
to  wit,  1000/.,  in  satisfaction  of  the  damages  and  costs  recovered  against  him 
by  the  said  J.  Shepherd  in  that  action,  and  in  payment  of  the  costs  necessarily 
incarred  by  G.  J.  Kain  in  and  about  his  defence  to  the  said  action,  and  con- 
daded  to  the  damage  of  the  said  G.  J.  Kain  of  2000/.  At  the  trial  before 
Abbott,  G.  J.,  at  the  London  sittings  after  Trinity  term,  1822,  a  verdict  was 
foQod  for  the  plaintiff,  damages  783/.  5f.  6(/.,  subject  to  the  opinion  of  the 
Coart  upon  tfie  following  case.  Gn  the  25th  October,  1810,  the  testator  being 
sole  owner  of  a  ship  called  the  Fortitude,  signed  and  delivered  to  the  said  G.  J. 
Kain  an  instrument,  of  which  the  following  is  a  copy :  *^  For  sale  or  charter, 
one  boom  main  sail,  one  lower  steering  sail,  one  middle  stay  sail,  and  one  top 
gallant  stay  sail.  The  Snow  Fortitude,  A  1,  British  built,  copper  bolted,  and 
new  coppered  in  1813,  admeasures  per  register  two  hundred  and  seventy-seven 
tons,  is  well  calculated  for  any  trade  where  a  vessel  of  her  dimensions  is  want- 
ed, lying  in  the  Surrey  canal.  Inventory  (here  followed  an  inventory  of  stores, 
^.]  Sold  the  within-mentioned  ship  in  iVfessrs.  Kain  and  Son,  (thereby 
meaning  G.  J.  Kain.)  W.  Dodds.*'  On  the  28th  October,  1816,  the  testator 
received  the  said  1650/.,  and  duly  executed  a  bill  of  sale  of  the  said  ship  to  the 
said  6.  J.  Kain,  containing  the  usual  covenants,  but  which  did  not  describe  the 
Fortitude  as  copper  bolt^.  On  the  I4th  September,  1818,  Kain  having  ex- 
pended a  considerable  sum  of  money  upon  the  Fortitude,  agreed  to  sell  her  to 
*6291  ^'  *Shepherd,  according  to  printed  particulars,  substantially  the  same  as 

■^  those  already  set  out.  At  the  foot  of  those  particulars,  G.  J.  Kain  wrote 
**l  agree  to  sell  Mr.  Shepherd  the  Fortitude,  with  all  her  stores,  as  per  inven- 
tory, for  the  sum  of  2300/.  G.  J.  Kain."  The  Fortitude  was  conveyed  by 
6.  J.  Kaia  to  J.  Shepherd  by  bill  of  sale,  in  the  same  form  as  that  by  which 
she  had  been  conveyed  by  testator  to  G.  J.  Kain.  In  Hilary  term,  1821,  J. 
Shepherd  commenced  an  action  upon  the  case  against  G.  J.  Kain  in  the  Court 
of  King's  Bench  in  respect  of  the  said  last-mentioned  sale,  and  declared  upon  a 
warranty  that  the  vessel  was  copper  fastened,  and  there  was  a  count  for  a  de- 
ceitful representation  that  she  was  copper  fastened.  Upon  the  trial  of  that 
action,  the  jury  found  a  verdict  for  Shepherd,  damages  500/.,  which,  together 
with  142/.  10s.  taxed  costs,  were  paid  by  Kain  to  Shepherd  before  the  com- 
mencement of  this  action.  Kain's  own  costs  in  that  action  amounted  to  140/. 
15«.  6i.,  and  make  together  with  the  former  sums  the  aggregate  sum  of  783/. 
5#.  6i.  Kain  gave  no  notice  of  the  action  of  Shepherd  v.  Kain  to  Dodds  or 
his  executors.  At  the  time  of  the  sale  of  the  ship  by  W.  Dodds  to  Kain,  the 
ship  was  not  copper  bolted.  The  case  was  argued  at  the  sittings  in  banc  after 
last  Hilary  term,  and  again  in  Trinity  term,  by 

Mannings  for  the  plaintiff.  The  objection  on  the  part  of  the  defendant  rests 
on  two  cases,  Biddell  v.  Leader,  1  B.  d^  C.  327,  and  Pickering  v.  Dowaon,  4 
Taunt  779 ;  but  they  are  both  distinguishable  from  the  present.  The  former 
*6301  ^^'^^  °P^"  ^®  register  act,  34  G.  3,  c.  68,  s.  14 ;  but  *in  that  case 

-^  there  were  words  of  present  sale;  here  the  instrument  contains  no  such 
words ;  Biddell  v.  Leader  is  therefore  inapplicable.  In  Pickering  v.  Dowson 
it  does  not  appear  to  have  occurred  either  to  the  court  or  counsel,  that  an  action 
could  not  be  maintained  on  such  an  instrument  as  this ;  it  turned  entirely  upon 
tlie  attempt  to  travel  out  of  the  written  agreement.  It  may  be  true,  that  the 
register  act  prevents  this  instrument  from  operating  as  an  agreement,  but  it 
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was  a  representation  in  writing,  upon  which  a  transfer  was  afterwards  made. 
QBest,  J.  If  it  be  a  mere  representation,  where  is  there  a  warranty  to  bind 
the  vendor's  executors  ?]  The  transfer  having  been  made  in  consequence  of 
the  representation,  a  promise  that  it  was  a  true  representation  must  be  implied. 
Meyer  v.  £verlh,  4  Campb.  22,  proceeded  on  the'gronnd,  that  parol  evidence 
of  a  representation  could  not  be  received,  where  the  contract  was  reduced  into 
writing.  To  decide  with  the  plaintiff  here  will  not  interfere  with  the  policy 
of  the  register  acts,  which  were  only  intended  to  make  known  the  equitable  as 
well  as  legal  owners  of  ships.  The  instrument  may  be  void  as  a  transfer  or 
agreement  to  transfer  for  want  of  a  recital  of  the  certificate  of  registry,  but  it 
may  still  be  binding  as  a  representation.  If  it  be  held  void  to  all  intents  and 
purposes,  Kerriwn  v.  Co/e,  8  East,  231,  cannot  be  law.  Wiggleeworth  v. 
Dallison^  Doug.  201,  shows,  tliat  even  where  a  deed  is  executed,  a  collateral 
understanding  between  the  parties  may  be  shown  by  the  custom  of  the  country, 
and  that  evidence  of  an  express  stipulation  is  not  necessary.  There  the  cus* 
tom  was  held  to  be  evidence  of  the  bargain  between  the  parties,  so  here  the 
^representation  is  evidence  of  a  warranty  by  the  vendor  that  the  ship  r»gQi 
was  copper  fastened.  The  bill  of  sale  in  this  case  was  not  the  agree-  ^ 
ment  between  the  parties,  but  the  completion  of  the  agreement ;  the  language 
was  of  one  party  only,  and  the  covenants  were  merely  such  as  the  law  would 
imply  if  not  expressed.  Hodgee  v.  Drakeford,  1  N.  R.  270 ;  Baker  v.  Paine, 
I  Yes.  sen.  456.  Under  such  circumstances  other  evidence  of  the  agreement 
between  parties  may  be  admitted.     Jeffery  v.  Walton,  1  Surk.  267. 

Campbell,  contr^.  This  was  an  action  of  contract,  and  it  was  necessary  to 
prove  the  consideration  and  promise  laid  in  the  declaration.  The  agreement  in 
question  was  offered  as  proof  of  the  promise,  but  that  agreement  is  made  void 
by  the  34  G.  3,  c.  68,  s.  14.  It  is  immaterial  whether  it  be  a  transfer  or  an 
agreement  for  a  transfer,  for  it  contains  no  such  recital  as  required  by  that 
statute.  This  was  decided  by  Brewster  v.  Clarke,  2  Mer.  75,  and  BiddeU  v. 
Leader,  which  are  not  to  be  distinguished  from  the  present  case.  It  cannot 
then  operate  as  a  contract.  But  it  is  said,  that  it  may  neverthdess  operate  as 
a  representation,  and  therefore  be  evidence  of  a  contract.  But  the  statute  says 
that  such  an  instrument  shall  not  be  valid  for  any  purpose,  how  then  can  it 
prove  a  contract  ?  But  admitting  it  to  be  a  representation,  still,  not  being  in- 
troduced into  the  subsequent  contract,  it  is  not  binding.  Where  the  whole  con- 
tract is  by  parol,  all  that  passes  may  possibly  be  taken  as  part  of  it ;  but  it  is 
otherwise  where  the  contract  is  reduced  into  writing.  Countess  of  Rutland s 
case,  5  Co.  26 ;  Meyer  v.  *Everth,  4  Campb.  22 ;  Gare^tner  v.  {rray,  4  r^goo 
Campb.  144  ;  Powells.  Edmtmds,  12  East,  6;  Hope  v.  Atkins,  1  Price,  ^ 
143 ;  Pickering  v.  Dowson,  Lano  v.  Neaie,  2  Stark.  105.  If  the  representa- 
tion were  fraudulent  it  might  perhaps  have  been  the  ground  of  an  action  ex  de- 
lido  against  the  vendor,  but  cannot  be  considered  as  a  part  of  the  contract,  so  as 
tf>  sustain  this  action  of  assumpsit  against  his  representatives. 

Manning,  in  reply.  The  Countess  of  Rutland^ s  case  and  the  other  caaes 
cited,  are  applicable  to  parol  evidence  only,  here  the  representation  was  reduced 
into  writing,  and  is  not  therefore  liable  to  the  objection,  that  it  is  dangerous  to 
admit  evidence  depending  upon  memory  alone,  to  vary  a  contract  which  has 
been  reduced  mto  writing.  Cur,  adv.  vult. 

Abbott,  C.  J.,  now  delivered  die  judgment  of  the  Court. 

This  is  an  action  of  assumpsit,  brought  for  the  recovery  of  damages  for  the 
breach  of  an  alleged  contract.  The  declaration  alleges  that,  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant's  testator  a  certain  ship  at  a  price 
mentioned,  the  testator  promised  that  the  ship  was  copper  bolted ;  that  relying 
on  that  promise,  the  plaintiff  bought  the  ship  and  paid  the  price ;  that  he  after- 
wards sold  the  ship  to  one  Shepherd,  and  on  that  sale  warranted  the  ship  to  be 
copper  fastened;  that  the  ship  was  not  copper  bolted  ;  that  Shepherd  brought 
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an  action  against  him  on  his  warranty,  and  recovered  damajp^s  and  costs.  At 
the  trial  before  me  it  was  found,  that  the  defendant' 8  testator  being  sole  owner 
*fi33l  *^^  ^^^  ship,  signed  and  delivered  to  the  plaintiff  an  instrument  describ- 
^  ing  the  ship  as  copper  bolted,  and  containing  an  inventory  of  stores  ;  at 
the  foot  of  which  was  written,  ^  Sold  the  within  mentioned  ship  to  Messrs. 
Kain  and  Son,  W.  Dodds.**  And  it  was  further  found  tliat  the  testator  received 
the  sum  of  1650/.,  and  executed  a  bill  of  sale  of  the  ship  to  Kain.  That  hill 
of  sale  was  in  the  usual  form,  and  contained  a  recital  of  the  certificate  of  regis- 
try, but  it  did  not  describe  the  vessel  as  copper  bolted.  It  was  further  found 
that  Kain  resold  the  ship  to  Shepherd,  according  to  printed  particulars  similar 
to  those  before  mentioned,  and  executed  to  him  a  bill  of  sale  similar  to  that 
which  was  executed  by  the  testator ;  that  Shepherd  brought  an  action  on  the 
case  against  him  on  his  warranty,  that  the  ship  was  copper  fastened,  and  re* 
cov^ered. 

Upon  this  case  the  question  is,  whether  the  plaintiff  has  proved  a  promise 
a<rcording  to  his  declaration.  We  think  he  has  not.  The  first  instrument* 
which  contains  a  description  of  the  ship  as  copper  bolted,  and  an  inventory  of 
her  furniture,  and  concludes  with  the  words,  "  Sold  the  within-mentioned  ship 
to  Messrs.  Kain  and  Son,  W.  Dodds**  cannot  in  our  opinion  be  regarded  as  an 
instrument  of  contract.  It  is  invalid  either  as  a  conveyance  or  as  an  agreement 
to  convey  the  ship,  by  the  register  acts,  because  it  does  not  contain  a  recital  of 
the  certificate  of  registry,  Biddell  v.  Leader,  1  B.  &  C.  327.  And  it  is  imper- 
fect as  an  instniment  of  contract,  because  it  does  not  mention  the  price,  and  this 
defect  is  not  supplied  by  any  fact  appearing  in  the  case ;  for  there  is  no  men- 
^^r^  tion  of  any  price  as  agreed  between  *the  parties  before  or  at  the  time 
-^  when  Dodda  the  testator  delivered  the  paper  to  the  plaintiff:  and  the 
bill  of  sale  mentions  the  sum  of  1650/.  as  the  consideration  of  the  sale,  but  does 
not  mention  any  prior  contract  or  agreement.  We  do  not,  however,  rely  on 
this  imperfection,  the  objection  arising  out  of  the  register  act  being  decisive  as  to 
the  invalidity  of  the  paper.  The  bill  of  sale  then  is  the  only  instrument  of  con- 
tract, and  this  does  not  describe  the  ship  as  copper  bolted ;  though  it  contains 
cofenants  for  the  title  and  for  further  assurance.  The  description  of  copper 
boiled  in  the  paper  can  therefore  be  considered  as  a  representation  only,  and 
not  as  any  part  of  the  contract  The  contract  is  in  writing,  as  every  contract 
for  the  sale  of  a  ship  must  be. 

Where  the  whole  matter  passes  in  parol,  all  that  passes  may  sometimes  be 
taken  together  as  forming  parcel  of  the  contract,  though  not  always,  because 
matter  talked  of  at  the  commencement  of  a  bargain  may  be  excluded  by  the 
language  used  at  its  termination.  But  if  the  contract  be  in  the  end  reduced  into 
writing,  nothing  which  is  not  found  in  the  writing  can  be  considered  as  a  part 
of  the  contract.  A  matter  antecedent  to  and  dehors  the  writing,  may  in  some 
cases  be  received  in  evidence,  as  showing  the  inducement  to  the  contract;  such 
as  a  representation  of  some  particular  quality  or  incident  to  the  thing  sold.  But 
the  buyer  is  not  at  liberty  to  show  such  a  representation,  unless  he  can  also 
show  that  the  seller  by  some  fraud  prevented  him  from  discovering  a  fault  which 
he,  the  seller,  knew  to  exist.  All  this  is  very  clearly  laid  down  in  the  judg- 
ment delivered  by  the  late  Lord  Chief  Justice  Gibbs  in  Pickering  v.  Dowson^ 
and  it  is  decisive  of  the  present  case  wherein  the  plaintiff  has  neither  declared 
*635l  *upon,  nor  proved  fraud  on  the  part  of  the  defendant's  testator,  but  has 
^  declared  upon  a  promise  or  contract.  The  postea  therefore,  is  to  be  de- 
livered to  the  defendant 

Judgment  for  the  defendant 

2A 
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FOX  V  The  Bishop  of  CHESTER,  in  Error. 

Where  a  contract  was  made  for  the  sale  of  a  next  presentation,  the  parties  at  the  time  knowing 
the  incumbent  to  be  at  the  point  of  death  and  expecting  an  immediate  vacancy :  Heldt  that  the 
contract  waa  simoniacal,  and  the  presentation  made  in  pursuance  of  it  by  the  purchaser,  void, 
although  the  clerk  presented  was  not  privy  to  the  transaction,  and  the  contract  was  not  entered 
into  with  a  view  to  the  presentation  ot  any  particular  person. 

QoARE  impedit.  The  declaration  stated  that  the  Bishop  of  Chester  was  at- 
tached, to  answer  E.  V.  Fox  in  a  plea,  that  he  permit  the  said  E.  V.  to  present 
a  fit  person  to  the  church  of  Wilmslow,  in  the  county  of  Chester.  The  first 
count  stated  that  the  advowson  of  the  rectory  of  the  church  of  Wilmslow  was 
appurtenant  to  the  manor  of  BoUyn,  and  set  out  specially  the  title  of  Thomas 
Joseph  Trafiford  to  the  manor,  with  the  appurtenances  for  life,  and  showed,  that 
J.  Bradshaw,  the  last  incumbent,  was  presented  by  virtue  of  a  grant  of  the  next 
avoidance  made  by  T.  TrafTord,  through  whom  T.  J.  Trafiford  claimed ;  and 
then  proceeded,  *'And  the  said  T.  J.  Trafiford  being  so  seised  thereof,  afterwards, 
to  wit,  on  the  12th  day  of  November,  1819,  at,  ^c.  (the  said  church  being 
then  and  there  full  of  the  said  J.  Bradshaw,  the  then  incumbent  thereof)  by  a 
certain  indenture  then  and  there  made  between  T.  J.  Trafiford  of  the  one  part 
and  plaintiff  of  the  other  part  (which'  plaintifif  brings  into  court  sealed,  dice.,)  he 
the  said  T.  J.  Trafiford,  for  the  consideration  therein  mentioned,  did  grant,  bar- 
gain, sell,  and  demise  unto  plaintifif,  his  executors,  dice,  all  that  tlie  said  ad- 
vowson, donation,  right  of  patronage,  presentation,  and  free  disposition  of, 
*in,  and  to  the  said  rectory  and  parish  church  of  Wilmslow,  in  the  coun- 
ty palatine  of  Chester,  with  the  rights,  members,  and  appurtenances 
thereunto  belonging,  habendum  to  the  said  plaintifif,  his  executors,  &c.,  for 
ninety-nine  years,  if  the  said  T.  J.  Trafiford  should  so  long  live.  By  virtue  of 
which  said  last-mentioned  indenture  the  said  plaintifif  then  and  there  became 
and  was  possessed  of  the  said  advowson  of  and  in  the  said  rectory,  as  in  gross 
by  itself  for  the  said  term,  so  to  him  thereof  granted.  Averment,  that  T.  J. 
TrafTord  is  still  living,  and  that  after  the  making  of  the  indenture,  and  whilst 
plaintiff  was  possessed  of  the  advowson,  to  wit,  on,  d^c,  the  said  church  be- 
came vacant  by  the  death  of  the  said  J.  Bradshaw,  the  last  incumbent  thereof, 
whereby  it  then  belonged  and  now  belongs  to  the  plaintifif,  to  present  a  fit 
person  to  the  said  church  so  being  vacant ;  but  the  said  bishop  unjustly  hinders 
him  from  so  doin^.  There  was  a  second  count  setting  out  a  title  to  the  advow- 
son in  gross,  and  omitting  all  mention  of  the  manor ;  in  all  other  respects  it 
was  similar  to  the  first.  The  defendant  craved  oyer  of  the  indenture  made  be- 
tween plaintiff  and  Trafiford,  whereby  it  was  witnessed,  thai,  in  consideration 
of  6000/.  paid  to  Trafiford  by  the  plaintifif,  the  former  had  granted,  bargained, 
sold,  and  demised,  and  by  the  said  indenture  did  grant,  &c.,  all  that  the  advow- 
son, donation,  right  of  patronage,  presentation,  and  free  disposition  of,  in,  and 
to  the  rectory  and  parish  church  of  Wilmslow,  with  the  rights,  members,  and 
appurtenances  thereunto  belonging,  habendum  for  ninety-nine  years,  if  Trafiford 
should  so  long  live.  And  Trafiford  covenanted  that  he  had  good  right  to  grant 
and  demise  the  advowson,  dice,  and  that  he  would  indemnify  plaintiff  against 
all  manner  of  right,  title,  claim,  *and  demand  whatsoever,  which  the  r^^w 
chancellor  and  scholars  of  the  University  of  Cambridge  might  have  or  ^ 
claim  in  the  said  advowson,  dice,  during  the  said  term  of  ninety-nine  years,  and 
against  all  right,  claim,  dice,  which  any  person  thereafter  presented  or  nominated 
to  the  said  parish  church  of  Wilmslow  by  the  said  chancellor  and  scholars 
might  have  or  claim  thereto  by  virtue  or  colour  of  such  presentation  or  nomi 
nation,  and  against  all  costs  and  expenses  which  plaintiff  might  be  put  to  by 
reason  of  any  such  title  or  claim.  There  was  then  a  covenant  for  further  as- 
surance, followed  by  this  proviso :  '*  provided  always,  and  it  is  hereby  declared 
and  agreed,  by  and  between  the  said  parties  hereto,  that  when  and  so  soon  as 
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he  the  said  E.  V.  Fox,  his  executors,  d^c,  shall  have  presented  to  the  said  rec- 
tory or  church  of  Wiuslow,  by  reason  of  the  same  having  become  vacant  or 
void  by  the  death,  resignation,  deprivation,  eviction,  promotion,  or  ce86ion  of  J. 
Bradshaw,  the  present  incumbent,  or  otherwise,  or  through  the  wilful  neglect 
or  default  of  him  the  said  E.  V.  Fox,  his  executors,  &c.,  the  said  rectory  or 
church  shall  have  been  suffered,  as  to  the  presentation  or  right  of  presentation 
thereto,  to  lapse,  he  the  said  E.  V.  Fox,  his  executors,  ^c,  shall  and  will,  at 
any  time  or  times  thereafler,  at  the  request  and  proper  costs  and  charges  of  the 
said  T.  J.  Trafford,  or  such  person  as  he  shall  appoint,  reassign  the  said  ad- 
rowson  to  him  the  said  T.  J.  Trafford,  or  such  person  as  aforesaid,  for  all  the 
residue  which  shall  be  then  unexpired  of  the  said  term  of  ninety-nine  years, 
free  from  all  encumbrances,  by  the  said  E.  V.  Fox,  his  executors,  &c."  He 
then  craved  oyer  of  the  indenture  in  the  second  count  mentioned,  which  was 
declared  to  be  in  the  same  words  as  the  indenture  in  the  first  count,  and  therefore 
«(Uft1  ^^^  *^^  ^^^  ^^  ^^^  record.    He  then  pleaded  actio  non,  because  the  said 

-I  T.  J.  Trafford  did  not  grant,  bargain,  sell,  and  demise  unto  the  said  plain- 
tiff, his  executors,  &c.,  the  said  advowson,  ^c,  in  the  first  count  of  the  decla- 
ration mentioned,  in  manner  and  form  as  plaintifi*  hath  in  that  count  alleged  and 
concluded  to  the  country :  to  which  the  similiter  was  added  by  plaintiff.  Simi- 
lar plea  to  the  second  count  The  third  plea,  which  was  pleaded  to  both  counti<, 
averred  the  identity  of  the  indenture  set  out  in  the  first  count  with  that  set  out 
lo  the  last  count,  and  then  proceeded :  "And  the  said  bishop  further  saith,  that 
the  said  indenture  was  made  after  the  said  church  became  vacant,  as  in  the  de- 
claration mentioned,  by  the  death  of  the  said  J.  Bradshaw,  the  said  incumbent 
thereof,  and  that  Trafford,  after  the  church  became  vacant,  by  the  indenture 
granted,  bargained,  sold,  and  demised,  unto  the  plaintiff,  his  executors,  i&c.y 
the  said  advowson,  &c.,  of,  in,  and  to  the  said  rectory  and  parii^h  church  of 
Wilmslow ;  without  this,  that  Trafford,  whilst  the  said  church  was  full  of  the 
said  J.  Bradshaw,  the  incumbent  thereof,  .did  grant,  &c.,  unto  the  plaintifi^,  his 
executors,  ^.,  the  said  advowson,  dtc.,.  of,  in,  and  to  the  said  rectory,  i&c., 
in  the  declaration  mentioned,  as  the  plaintiff  hath  in  his  said  declaration  alleged, 
which  defendant  is  ready  to  verify.  The  fourth  plea,  after  averring  the  identity 
of  the  parish  church  of  Wilmslow,  the  advowson,  dtc,  the  indenture  made 
between  plaintifi*  and  Trafford,  and  the  disturbance  by  defendant,  mentioned 
in  the  two  counts  of  tlie  declaration  (which  averments  were  repeated  in 
each  subsequent  plea)  proceeded :  **  And  the  said  bishop  further  saith,  that 
the  said  church  of  Wilmslow  is  within  his  diocess  of  Chester,  and  a  bene- 
*AaQl  ^^  ^^^  ^^^  ^^  souls,  and  that  whilst  the  *8aid  T.  J.  Trafford  was 

-^  so  seised  of  the  said  manor,  to  which,  dtc,  with  the  appurtenances, 
and  of  the  said  advowson,  as  in  the  said  declaration  mentioned,  and  be- 
fore the  making  of  the  corrupt  sirooniacal  and  unlawful  agreement  in  this 
plea  after  mentioned,  to  wit,  on  the  11th  day  of  November,  in  the  year  of 
our  Lord,  1819,  the  said  J.  Bradshaw  then  being  the  incumbent  of,  and 
filling  the  said  chureh,  was  afilicted  with  a  mortal  disease,  so  that  he  was  then 
in  extreme  danger  of  his  life,  and  his  life  was  thereby  then  despaired  of,  to  wit, 
at,  ^.,  whereof,  as  well  the  said  E.  V.  Fox  and  T.  J.  Trafford  as  one  George 
Uppleby,  clerk,  in  this  plea  after  mentioned,  to  wit,  on,  &c.,  and  also  at  the 
time  of  making  the  corrupt,  simoniacal,  and  unlawful  agreement,  in  this  plea 
after  mentioned,  there  had  notice.  And  the  said  bishop  furtlier  says,  that  whilst 
the  said  T.  J.  Trafford  was  so  seised  of  the  said  manor,  to  which,  &c.,  with 
the  appurtenances,  and  of  the  said  advowson  as  aforesaid,  and  whilst  the  said 
J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the  said  church  as  aforesaid, 
was  so  afilicted  and  in  such  danger,  state,  and  condition  as  aforesaid,  to  wit,  on, 
kc^  at,  &c.,  they  the  said  T.  J.  Trafford,  E.  V.  Fox,  and  George  Uppleby,  and 
each  of  them,  then  and  there,  well  knowing  the  premises,  and  believing  and 
expecting  that  the  death  of  the  said  J-  Bradshaw  of  the  mortal  disease  aforesaid 
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wa9  then  and  there  fast  approachinf ,  and  that  by  means  of  the  death  of  the  said 
J.  Bradshaw  the  said  church  would  forthwith  become  vacant,  it  was  in  snch 
belief  and  expectation  corruptly,  simoniacally,  and  unlawfully,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  agreed  by  and  between  the 
said  T.  J.  TrafTord  and  the  said  E.  Y.  Fox,  with  the  knowledge  of  the  said  G. 
Uppleby,  that  the  said  E.  V.  Fox  should  pay  *to  the  said  T.  J.  TrafTord  r^oAn 
a  sum  of  money,  to  wit,  the  sum  of  6000/.,  and  that  the  said  T.  J.  Traf-  ^ 
ford,  in  consideration  thereof,  should  grant,  bargain,  and  sell  to  the  said  E.  V. 
Fox  the  next  presentation  to  the  said  church  ;  and  that^  in  order  to  make  Mueh 
grants  bargain,  and  Mile,  and  as  a  meant  of  making  tuck  grant,  bargain^  and 
sate  to  the  eaid  E.  F,  Fox  of  the  next  preeentation  to  the  taid  church,  and  as 
a  Bhift,  contrivance^  and  device  to  evade  and  dude  the  making  such  grant, 
bargain,  and  sale  as  a  mere  grant,  bargain,  and  sale  to  the  said  E,  r .  Ihx 
of  the  next  presentation  to  the  said  church  in  express  terms  the  said  indenr 
ture,  in  the  said  declaration  mentioned  to  have  been  made  between  the  said  71 
/.  Trafford  and  the  said  E*  V.  Ibx,  should  be  made,  and  thai  the  said  71  /. 
Trafford  should  seal,  and  as  his  act  and  deed  deliver  the  said  indenture.  And 
the  said  bishop  further  says,  that  afterwards,  and  whilst  the  said  T.  J.  TrafTord 
was  so  seised  of  the  said  manor,  to  which,  Slc*,  with  the  appurtenances,  and  of 
the  said  advowson,  and  whilst  the  said  J.  Bradshaw,  so  being  the  incumbent 
of  and  filling  the  said  church  as  aforesaid  was  so  afflicted,  and  in  such  danger, 
state,  and  condition  as  aforesaid,  to  wit,  on  the  12th  day  of  November,  in  the 
year  of  our  Lord,  1819,  to  wit,  at,  &c.,  in  pursuance,  furtherance,  and  perform- 
ance of  the  .said  corrupt,  simoniacal,  and  unlawful  agreement,  and  in  order  to 
make  such  grant,  bargafn,  and  sale  of  the  next  presentation  to  the  said  church, 
and  as  a  means  of  making  such  grant,  bargain,  and  sale  by  the  said  71  /. 
Trafford  to  the  said  E.  V,  Fox  of  the  next  presmtaJlion  to  the  said  church, 
and  as  a  shift,  contrivance,  and  device  to  evade  and  elude  the  making  such 
grant,  bargain,  and  sale  as  a  mere  grant,  bargain,  and  sale  to  the  said  E.  V. 
Ibx  of  the  next  presentation  to  the  said  church  in  express  terms,  *the  r«|^| 
said  mdenmre  in  the  said  declaration  mentioned  to  have  been  made  ^ 
between  the  said  T.  J.  TrafTord  and  the  said  E.  V.  Fox  was  made,  and  the  said 
T.  J.  Trafford  did  then  and  there  seal,  and  as  his  act  and  deed  deliver  the  said 
indenture.  And  the  said  bishop  further  says,  that  the  said  J.  Bradshaw  so 
being  the  incumbent  of  and  filling  the  said  church  as  aforesaid,  remained  and 
continued  so  afflicted  as  aforesaid,  and  in  such  danger,  state,  and  condition  as 
aforesaid,  from  the  time  in  that  respect  in  this  plea  above  mentioned,  nntfl  the 
time  of  his  death,  and  that  afterwards,  to  wit,  on  the  12th  day  of  November, 
1810,  Bradshaw,  so  being  the  incumbent  of  and  filling  the  said  church  as  afore- 
said, of  the  disease  aforesaid  died,  to  wit,  at,  &c.,  and  by  means  thereof  the 
said  church  then  and  there  became  and  was  vacant :  and  the  said  bishop  further 
says,  that  by  reason  of  the  premises  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  last-mentioned  indenture  became,  and  was,  and  is 
utterly  void,  frustrate,  and  of  no  effect  in  law,  and  wholly  inoperative  to  grant, 
pass,  or  convey  any  estate,  right,  title,  or  interest  in  the  said  advowson,  or  any 
prensentation,  or  any  right  of  presentation  to  the  said  church  to  the  said  E.  V. 
Fox.  And  the  said  bishop  further  says,  that  afterwards,  to  wit,  on  the  30th  day 
of  December,  1819,  at,  &e,,  the  said  E.  V.  Fox,  under  colour  and  by  pretence 
and  means  of  the  said  last-mentioned  indenture,  so  made  as  aforesaid,  in  pur- 
suance of  the  said  corrupt,  simoniacal,  and  unlawful  agreement,  did  corrupdy, 
simoniacally,  and  unlawfully,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided,  present  the  said  G.  Uppleby,  clerk  to  the  said  bishop,  to  be 
admitted,  instituted,  and  inducted  into  the  *said  church  of  Wilmslow,  to  r^a^n 
wit,  at,  &c.  But  the  said  bishop  further  says,  that  by  reason  of  the  pre-  ^  • 
mises,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said  pre- 
sentation of  the  said  G.  Uppleby,  by  the  said  E.  V.  Fox,  so  made  as  aforenid. 
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became,  and  was,  and  in  utterly  void,  frustrate,  and  of  no  effect  in  law,  and  the 
said  bishop,  hy  reason  thereof,  did  not,  nor  could  admit,  institute  or  induct,  nor 
by  faiw  ought  to  have  admitted,  instituted,  or  inducted,  nor  yet  by  law  ought  to 
admit,  institute,  or  induct  the  said  G.  Uppleby  into  the  said  church  upon  or  by 
rirtue  of  that  presentation,  which  is  the  same  hinderance  and  disturbance,  &c.» 
whereof  the  said  £.  V.  Fox  hath  above  complained.     The  fifth  plea  was  like 
the  fourth,  omitting  the  parts  in  italics.     The  sixth  plea  varied  from  the  fourth 
only  by  omitting  to  state  that  Uppleby  had  notice  of  the  several  matters  as  well 
M  plaintiff  and  Trafford.     The  seventh  plea  varied  from  the  fifth  in  the  same 
manner.    The  eighth  plea  alleged  that  the  said  church  of  Wilmslow  is  within 
defendant's  diocess  of  Chester,  and  a  benefice  with  cure  of  souls,  and  that  whilst 
the  said  T.  J.  Trafford  was  so  seised  of  the  said  manor,  to  which,  dl^c.  with  the 
appurtenances,  and  of  the  said  advowaon,  as  in  the  said  declaration  mentioned, 
and  before  the  making  of  the  corrupt,  simoniacal,  and  unlawful  agreement  in 
this  plea  after  mentioned,  to  wit,  on  the  11th  day  of  November,  1819,  the  said  J. 
Bradshaw,  then  being  the  incumbent  of  and  filling  the  said  church,  was  afflicted 
with  a  mortal  disease,  so  that  he  was  then  in  extreme  danger  of  his  life,  and  his 
life  was  thereby  then  despaired  of,  to  wit,  at,  &c  whereof  Uie  said  E.  V.  Fox  and 
T.  J.  Trafford,  to  wit,  on,  &c.,  and  also  at  the  time  of  making  the  corrupt,  simon* 
^mio-]  iscal,  *and  unlawful  agreement  in  this  plea  after  mentioned,  there  had  no* 
-'  tice.    And  the  said  bishop  further  says,  that  whilst  the  said  T.  J.  Trafford 
WM  so  seised  of  the  said  manor,  to  which,  &c.,  with  the  appurtenances  and  of  the 
laid  advowson  as  aforesaid,  and  whilst  the  said  J.  Bradshaw,  so  being  tho  in- 
eombent,  and  filling  the  said  church  as  aforesaid,  was  so  afilicted,  and  in  such 
danger,  state,  and  condition  as  aforesaid,  to  wit,  on,  dice,  at,  &c.  they  the  said 
T.  J.  Trafford  and  E.  V.  Fox,  and  each  of  them,  then  and  there  well  knowing 
the  premises,  and  believing  and  expecting  that  the  death  of  the  said  J.  Brad- 
ihaw,  of  the  mortal  disease  aforesaid,  was  then  and  there  fast  approaching ;  and 
that  by  means  of  the  death  of  the  said  J.  Bradshaw  the  said  church  would 
forthwith  become  vacant ;  it  was  in  such  belief  and  expectation  corruptly,  si- 
JDoniacally,  and  unlawfully,  and  against  the  force  of  the  statute  in  such  case 
made  and  provided,  agreed  by  and  between  the  said  T.  J.  Trafford  and  the  said 
E.  V.  Fox*  that,  in  consideration  of  a  large  sum  of  money,  to  wit,  the  sum  of 
6000/.  to  be  therefore  paid  by  the  said  E.  V.  Fox  to  the  said  T.  J.  Trafford, 
the  said  indenture  in  the  said  first  count  of  the  said  declaration  mentioned  to 
hare  been  made  between  the  said  T.  J.  Trafford  and  the  said  E.  V.  Fox,  should 
be  made ;  and  that  the  said  T.  J.  Trafford  should  seal,  and  as  his  act  and  deed 
deliver  the  said  indenture.     And  the  said  bishop  further  says,  that  aAerwards, 
and  whilst  the  said  T.  J.  Trafford  was  so  seised  of  the  said  manor,  to  which, 
^»  with  the  appurtenances,  and  of  the  said  advowson,  and  whilst  the  said  J. 
Bradshaw  so  being  incumbent  of  and  filling  the  said  church  as  aforesaid,  was 
so  afflicted,  and  in  such  danger,  state,  and  condition  as  aforesaid,  to  wit,  on  the 
*644l   ^^^^  ^^^  ^^  'November,  in  the  year  of  our  Lord  1819,  at.  Sic.  in  pur- 
•J  Buance,  furtherance,  and  performance  of  the  said  corrupt,  simoniacal,  and 
unlawful  agreement,  the  said  indenture  in  the  said  first  count  of  the  said  decla- 
ration mentioned  to  have  been  made  between  the  said  T.  J.  Trafford  and  the 
Mid  E.  V.  Fox  was  made ;  and  the  said  T.  J.  Trafford  did  seal,  and  as  his  act 
and  deed  deliver  the  said  indenture.     The  ninth  plea,  after  stating  the  illness 
of  the  incumbent,  and  that  plaintiff  and  Trafford  had  notice  of  it,  alleged  the 
eornipt  and  simoniacal  agreement  to  have  been,  that  Trafford   should,  **in 
consideration  of  mcmey,  grant,  bargain,  and  sell  to  the  plaintiff  the  next  presen- 
tation to  the  said  church,"  and  averred  that  the  indenture  in  the  declaration 
mentioned  was  made  in  pursuance  of  that  agreement,  and  concluded  as  the 
eighth  plea.     The  tenth  plea,  after  the  same  introduction,  alleged,  that  plaintiff 
and  Trafford  well  knowing  the  premises,  and  believing  and  expecting  that  the 
death  of  the  said  J.  Bradshaw,  of  the  mortal  disease  aforesaid,  was  fast  approach* 
VOL*  IX.  36  2a2 
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ing^  and  that  by  means  of  his  death  the  said  church  would  forthwith  become 
vacant ;  and  the  said  plaintiff  intending  to  present  the  said  G.  Uppleby  to  be 
admitted,  instituted,  and  inducted,  into  the  said  church  of  Wilmslow,  when  the 
same  should,  by  the  death  of  Bradshaw,  next  become  vacant ;  it  was  then  and 
there  corruptly,  &c.  agreed  between  Trafford  and  the  plaintiff,  that  the  plaintiff 
should  pay  to  Trafford  6000/.,  and  that  he,  in  consideration  thereof,  should 
grant,  &c.  to  the  plaintiff  the  next  presentation  to  the  said  church,  the  said  plain- 
tiff then  and  there  intending  to  present  the  said  G.  Uppleby.  The  plea  then 
alleged  that  in  pursuance  of  that  agreement,  and  in  order  to  make  such  bai^in 
and  *8ale  of  the  next  presentation  the  indenture  in  the  declaration  men-  r^ni^ 
tioned  was  executed  by  Trafford,  and  that  the  plaintiff  accepted  and  re-  ^ 
ceived  it  with  intent  to  present  Uppleby,  and  concluded  as  the  former  pleas. 
The  eleventh  plea«  after  the  same  introductory  matter  as  in  the  ninth,  alleged, 
that  it  was  corruptly,  iic.  agreed  between  the  plaintiff  and  Trafford,  **  that  the 
indenture  mentioned  in  the  declaration,  should  be  made,  and  that  it  was  made 
in  pursuance  of  that  agreement."  The  twelfth  plea  varied  from  the  eleventh 
only  by  omitting  to  allege  that  the  plaintiff  and  Trafford  knew  of  the  incum- 
bent's dangerous  illness.  The  thirteenth  plea,  after  the  averment  of  identity, 
without  mentioning  Bradshaw,  alleged,  that  whilst  Trafford  was  seised  of  the 
manor  and  advowson,  it  was  corruptly,  &,c,  agreed  between  him  and  the  plain- 
tiff that  the  indenture  in  the  declaration  mentioned  should  be  made,  and  that  it 
was  made  and  executed  in  pursuance  of  that  agreement.  The  fourteenth  plea, 
after  the  same  introduction,  stated  that  whilst  Trafford  was  seised  of  the  manor 
and  advowson,  and  before  the  making  of  the  said  simoniacal  and  corrupt  agree- 
ment in  this  plea  after  mentioned,  to  wit,  on,  iLc.  and  after  the  death  of  the 
said  Bradshaw,  the  said  last  incumbent  of  the  said  church ;  and  after  the  church 
became  vacant  by  the  death  of  Bradshaw,  and  whilst  it  remained  and  was  va- 
cant, to  wit,  on,  &c.  it  was  corruptly,  &c.  agreed  by  and  between  Trafford  and 
the  plaintiff  that  Trafford  should,  in  consideration  of  6000/.  to  be  paid  by  the 
plaintiff  to  him,  grant,  bargain,  and  sell  to  the  plaintiff  the  next  presentation  to 
the  said  church,  and  that  the  indenture  before  mentioned  was  made  and  execut- 
ed in  pursuance  of  that  agreement.  The  fifteenth  plea  was  similar  to  the  four- 
teenth, except  *as  to  the  corrupt  agreement,  which  it  alleged  to  be  that  r^ftAft 
the  indenture  in  the  declaration  mentioned  should  be  made,  and  averred  ^ 
that  it  was  made  and  executed  in  pursuance  of  that  agreement.  Replication  to 
the  third  plea,  that  Trafford,  whilst  the  church  was  full  of  Bradshaw  the  in- 
cumbent thereof,  did  grant,  bargain.  Sic,  the  advowson,  Sic.  to  the  plaintiff  as 
alleged  in  the  declaration.  To  the  fourth,  that  it  was  not  corruptly,  ^.  agreed 
by  and  between  plaintiff  and  Trafford  with  the  knowledge  of  Uppleby,  as  in 
that  plea  alleged.  Similar  replication  to  the  fifth  plea.  Replication  to  each 
of  the  other  pleas,  denying  that  it  was  corruptly,  &c.  agreed  as  in  those  pleas 
alleged.  At  the  trial  before  Warrbn,  G.  J.,  of  Chester,  and  MarnhaU^  Serjt., 
at  the  Chester  Spring  assizes,  1821,  the  jury  found  a  special  verdict,  in  sub- 
stance as  follows :  first,  they  found  the  identity  of  the  several  matters  alleged  in 
the  two  counts  of  the  declaration  as  averred  in  the  pleas ;  and  then,  that  before 
and  on  the  12th  day  of  November,  1819,  the  said  T.  J.  Trafford  was  seised  of 
the  manor  and  advowson  within  mentioned,  and  that  before  and  on  the  said  12th 
day  of  November,  1810,  the  within  named  J.  Bradshaw  was  the  incumbent  of 
the  church  in  the  pleadings  mentioned,  and  that  the  said  church  was  then  full 
of  the  said  J.  Bradshaw,  to  wit,  at,  &c. ;  and  that  J.  Bradshaw  so  then  being 
such  incumbent  of  and  filling  the  said  church,  was  before  and  upon  the  said 
12th  of  November,  1819,  afflicted  with  a  mortal  disease,  so  that  he  was  then  in 
extreme  danger  of  his  life,  and  his  life  was  thereby  then  greatly  despaired  of,  and 
that  he  was  and  continued  to  be  so  afflicted  with  such  mortal  disease  and  in  ex- 
treme danger  of  his  life,  and  his  life  was  and  continued  to  he  greatly  despaired 
of  until  the  *time  of  his  death  ;  and  that  J.  Bradshaw,  so  beings  such  in-  r^r^M^^ 
cumbent,  died  of  the  said  mortal  disease  at  half  past  eleven  o'cloc:k  ^t  ^ 
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night  of  the  same  12th  day  of  November,  1810,  to  wit,  at,  &c. ;  that  on  the 
said  12th  day  of  November,  1819,  at  ten  minutes  before  three  o'clock  in  the 
afternoon  of  the  same  day,  and  whilst  the  said  J.  Bradshaw  was  such  incum- 
bent as  aforesaid,  an  agreement  was  made  and  concluded  between  the  said  T. 
J.  Tralford,  so  being  seised  of  the  said  manor  and  advowson  as  aforesaid,  and 
the  said  £.  V.  Fox  for  the  sale  by  the  said  T.  J.  Trafford  to  the  said  £.  V. 
Fox  of  the  next  turn  or  presentation  of  the  said  church,  for  and  in  considera- 
tion of  6000/. ;  that  on  the  said  12th  day  of  November,  1819,  and  immediately 
after  the  making  of  such  agreement,  they,  the  said  T.  J.  Trafford  and  E.  V. 
Fox,  in  pursuance  of  such  agreement,  and  in  order  to  carry  the  same  into  effect, 
and  as  an  expedient  to  convey  the  next  presentation  alone,  sealed  and  delivered 
the  within-mentioned  indenture,  bearing  date  the  12th  day  of  November,  1819, 
and  of  which  said  indenture  the  said  bishop  hath  within  had  oyer,  and  which  is 
within  set  forth  upon  such  oyer  thereof,  to  wit,  at,  &c. ;  that  the  said  agree- 
ment was  made,  and  the  said  indenture  was  sealed  and  delivered  in  the  lifetime 
of  J.  Bradshaw,  and  he,  at  the  time  of  making  the  said  agreement,  and  also  at 
the  time  of  sealing  and  delivering  the  said  indenture,  was  afflicted  with  the  said 
mortal  disease  and  in  extreme  danger  of  his  life,  and  that  his  life  was  thereby 
then  greatly  despaired  of;  and  that  the  said  T.  J.  Trafford  and  the  said  £.  V. 
Fox,  at  the  time  of  making  the  said  agreement,  and  also  at  the  time  of  sealing 
9040-]  sknd  delivering  the  said  indenture,  well  knew  and  believed  that  the  said  ^J. 

-'  Bradshaw  was  afflicted  with  the  said  mortal  disease,  and  was  in  ex- 
treme danger  of  his  life,  and  that  his  life  was  thereby  then  greatly  despaired  of, 
to  wit,  at,  &c.  aforesaid ;  that  the  said  agreement  was  made  and  concluded,  and 
the  said  indenture  was  sealed  and  delivered,  without  any  knowledge  or  privity 
whatsoever  of  the  said  G.  Uppleby,  and  without  any  intention  to  present  the 
«aid  6.  Uppleby  to  the  said  church  when  it  should  become  vacant.  But  whe- 
ther or  not,  upon  the  whole  matters  aforesaid  by  the  jurors  aforesaid  in  form 
aforesaid  found,  the  said  T.  J.  Trafford  did  grant,  bargain,  sell,  and  demise 
onto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  the  advowson, 
donation,  right  of  patronage,  presentation,  and  free  disposition  of,  in,  and  to  the 
within  named  church  in  the  pleadings  within  mentioned,  with  the  rights,  mem- 
ben,  and  appurtenances  thereunto  belonging,  in  manner  and  form  as  the  said 
plaintiff  hath  in  the  first  and  last  counts  of  the  declaration,  or  either  of  those 
counts,  in  that  behalf  alleged,  or  in  manner  and  form  as  is  stated  in  the  oyer  of 
the  said  indenture  within  set  forth,  the  jurors  aforesaid  are  altogether  ignorant. 
And  whether  or  not,  upon  the  whole  matters  aforesaid  in  form  aforesaid  found, 
the  said  T.  J.  Trafford,  whilst  the  said  church  was  full  of  the  said  J.  Bradshaw, 
being  the  incumbent  thereof,  did  ffrant,  bargain,  sell,  and  demise  unto  the  said 
plaintiff,  iic,  the  said  advowson,  donation,  right  of  patronage,  presentation,  and 
free  disposition  of,  in,  and  to  the  church  in  the  pleadings  within  mentioned, 
with  the  rights,  members,  and  appurtenances  thereunto  belonging,  in  manner 
and  form  as  the  said  plaintiff  hath  in  the  declaration  in  that  behalf  alleged,  or  in 
*6401  ^^^^^^  ^"^  ^^^^  ^  ^^  stated  in  the  oyer  of  the  said  indenture  *within 

•^  set  forth,  the  jurors  aforesaid  are  altogether  ignorant.  And  whether  or 
Dot,  upon  the  whole  matters  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid 
found,  it  was  corruptly,  simoniacally,  and  unlawfully,  and  against  the  form  of 
the  statute  in  such  case  made  and  provided,  agreed  by  and  between  the  said  T. 
J*  Trafford  and  the  said  plaintiff,  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  within  mentioned  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth  pleas,  or  any  of 
them  alleged,  the  jurors  aforesaid  are  altogether  ignorant,  and  thereupon  they 
pray  the  advice  of  the  said  justices  here.  And  if,  &c.  fin  the  common  form.) 
Upon  this  special  verdict  judgment  was  given  for  the  aefendant  in  the  court 
below ;  whereupon  the  plaintiff  brought  a  writ  of  error,  and  assigned  the  com- 
mon errors.     The  case  was  argued  in  last  Trinity  term  by 
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Parke,  for  the  plaintiff  in  error.  The  simple  question  for  the  Court  is. 
whether  the  sale  of  a  next  presentation,  the  incumbent  being  in  extremis,  be  or 
be  not  simoniacal,  the  purchase  not  having  been  made  with  a  view  to  the  nomi- 
nation of  any  particular  person.  There  is  neither  principle  nor  authority  for 
saying  that  such  a  contract  is  simoniacal.  Barret  v.  Glubb,  2  W.  Bl.  1052, 
is  expressly  in  point  for  the  plaintiff.  There  an  advowson  was  brought  by 
Barret,  he  having  notice  that,  at  the  time  the  then  incumbent  was  in  extremis, 
the  question  arose  as  to  the  next  presentation,  and  it  was  held  that  Barret  was 
entitled  to  it,  the  church  not  being  actually  void  at  the  *time  of  the  sale.  r«f>5|| 
That  case  is  also  reported  from  a  MS.  note  in  Bac.  Abr.,  Simony  (A.)  ^ 
It  was  much  discussed  in  Chreenwood  v.  Binhop  of  London^  1  Marsh,  292,  and 
neither  in  that  case,  nor  in  any  other  does  it  appear  that  tlie  propriety  of  the  de- 
cision of  the  Court  of  C.  P.  has  been  doubted.  If  it  was  correct,  this  case  must 
be  governed  by  it,  for  it  was  in  effect  deciding  that  by  such  a  contract  all  future 
presentations  passed,  and  if  the  next  presentation  might  pass,  with  others,  why 
should  it  not  pass  alone  ?  The  Court  below  were  of  opinion  that  such  would 
be  the  consequence,  and  therefore,  in  giving  judgment  for  the  defendant,  said, 
that  Barret  v.  Glubb  was  not  correctly  decided.  The  question  turns  upon  the 
31  Eliz.  c.  6,  s.  5,  which  was  passed  to  prohibit  patrons  from  making  their 
selection  of  incumbents  from  improper  or  corrupt  motives.  The  patron  of  the 
church  for  the  time  being  cannot  therefore  take  a  reward  for  presenting.  But 
the  patron  may  lawfully  be  changed,  and  therefore,  when  the  church  is  fuIU 
any  portion  of  the  patronage  may  lawfully  be  sold,  and  then  the  new  patron 
cannot  receive  a  reward  for  presenting.  The  right  to  convey  the  patronage 
exists  to  the  last  moment  when  the  church  is  full.  In  Watson's  Complete  In- 
cumbent, p.  32,  the  cases  where  the  sale  of  a  next  presentation  has  been  held 
bad  are  collected,  and  it  appears  that  every  one  of  them  is  clearly  distinguish- 
able from  the  present.  In  each  of  tliem  the  next  presentation  was  conveyed 
as  a  cloak  for  a  simoniacal  contract,  or  the  clerk  purchased  for  himself,  or  the 
purchase  was  made  with  a  view  to  the  presentation  of  a  particular  person.  The 
leading  case  on  that  subject  is  Wincheombe  v.  ^l^e  Bishop  of  Winchester  and 
*PuUeston,  Hob.  165;  Noy.  25,  S.  C.  There  the  next  turn  was  con-  rm^^\ 
veyed  to  Ebden  by  the  patron  Waller,  as  a  cover  for  a  simoniacal  con-  ^ 
tract  between  him  and  Say,  the  clerk.  In  A't/cAen  v.  Calvert,  Lane,  102,  it  is 
said,  that  ^  if  A.  buys  the  next  presentation,  intending  to  present  B.,  and  after^ 
wards  does  present  him,  by  averment  and  good  pleading  the  presentment  of  B. 
shall  be  void.*'  That  shows,  that  in  order  to  make  the  contract  illegal,  it  must 
appear  on  the  record  that  it  was  entered  into  with  a  view  to  present  a  particu- 
lar person  ;  and  there  the  bargain  was  not  made  until  the  church  was  actually 
vacant.  Here,  by  the  special  verdict  it  is  expressly  found,  that  Uppleby  the 
clerk  was  not  privy  to  the  transaction,  and  that  the  plaintiff.  Fox,  did  not  make 
the  purchase  with  a  view  to  his  presentation.  The  church  was,  in  fact,  full  at 
the  time  when  the  contract  was  completed.  Had  the  tenant  for  life  of  the  ad- 
vowson died  under  such  circumstances,  the  next  presentation  would  have  gone 
to  the  remainder-roan.  The  only  question  for  the  Court  is,  whether  the  in- 
cumbent was  then  still  living.  They  cannot  entertain  any  nice  distinctions  as 
to  the  probability  of  an  early  vacancy.  Afler  avoidance  at  common  law  the 
presentation  could  not  be  granted,  it  being  then  a  fruit  fallen  and  a  mere  per^ 
sonal  privilege.  Brookesby^s  case.{a)  And  that  explains  the  decision  in 
Baker  v.  Rogers,  Cro.  Eliz.  788.  There  the  church  was  vacant  when  the 
bargain  for  the  next  presentation  was  made,  but  as  that  could  not  then  be  sold, 
the  presentation  by  Baker  the  purchaser  was  in  law  the  presentation  of  Brough- 
ton  the  owner  of  the  *advowson ;  that  was  clearly  simoniacal,  for  Baker  r^oM 
had  paid  him  180/.  for  it.  But  as  long  as  the  church  remains  full  that  ^ 
reasoning  does  not  apply.  In  Pfalkerv.  Hamersly,  Skin.  00;  3  Lev.  115,  S. 
(a)  Cro.  Eliz.  174;  1  Leon.  167;  3  Leon.  256;  Dyer,  282,  in  margin,  S.  C. 
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C,  the  church  was  in  law  Tacant,  for  the  then  incumbent  was  merely  in  by 
vsorpation.  This  is  not  a  case  within  the  31  Eiiz.  e.  6;  and  in  Bishop  of  St. 
DsvuPs  ▼•  Lueiff  12  Mod.  237«  Lord  Holt  says,  that  this  Court  cannot  take 
notice  of  any  offences  as  simoniacal,  except  those  pointed  out  by  that  statute. 
In  Smith  v,  Shdbumt^  Cro.  Eliz.  685,  see  8.  C.  Moore,  916,  it  was  held  that 
the  purchase  of  a  next  presentation,  the  incumbent  being  in  extremis,  was  not 
▼oid.  [Bbst,  J.  That  proceeded  on  the  ground,  that  a  father  might  make 
such  a  purchase  to  provide  for  a  son,  but  that  principle  has  since  been  denied.] 
The  real  objection  since  taken  to  Smith  ▼.  Shdbume  is  that  which  at  the  time 
WIS  relied  upon  by  Anderson,  O.  J.,  viz.,  that  the  purchase  was  made  with 
the  prtrity  of  the  son  who  was  to  be  presented.  In  Com.  Dig.,  Esgliae,  (N  3,) 
it  is  cited  as  a  contract  made  by  the  clerk,  and  in  Barret  v.  Glubb,  De  Grey, 
C.  J.,  speaks  of  Shddon  v.  Brett^  Winch.  63,  which  will  probably  be  cited  fur 
die  other  side,  as  the  case  of  a  bargain  made  with  the  privity  of  the  clerk. 
Upon  the  whole,  then,  it  appears  that  at  common  law  the  right  of  patronage 
my,  during  plenarty,  be  sold,  although  during  vacancy  it  cannot ;  and  there  is 
BCM  a  single  case  wherein  it  has  been  held  that  a  sale  of  patronage  during  ple- 
narty is  rendered  void  by  the  31  Eliz.  c.  6,  where  the  contract  was  made  with- 
oot  any  intention  on  the  part  of  the  purchaser  to  present  a  particular  person, 
*6531  ^^^  where  the  clerk  presented  was  not  in  any  way  privy  to  the  *trans- 

^  action.  Here,  a  negative  of  both  those  circumstances,  being  the  strong- 
est possible  evidence  of  good  faith  in  Uie  transaction,  and  of  the  absence  of  cor- 
rupt motive,  is  found  in  the  special  verdict. 

D.  F,  Jonei,  contri.  It  is  not  necessary  to  discuss  on  the  one  hand  any  of 
the  cases  where  money  was  given  by  the  clerk  for  the  presentation,  or  where 
be  was  privy  to  the  purchase,  or  on  the  other,  those  where  the  parties  to  the 
eootraet  did  not  know  that  the  incumbent  was  in  extremis.  The  question  here 
ii,  whether  a  grant  of  the  next  presentation,  made  for  money,  the  parties  know- 
ing that  the  incumbent  was  in  extremis,  can  be  good  although  the  clerk  were 
not  privy  to  the  transaction.  In  all  the  cases  where  the  sale  of  an  advowson 
or  presentation  has  been  held  good,  the  purchase  has  been  effected  with  a  view 
to  have  a  property  in  the  thing  sold,  and  not  merely  a  personal  privilege.  Now, 
here  the  church,  although  literally  full,  was  in  effect  vacant.  It  was  held  very 
early,  that  by  a  grant  of  an  advowson,  the  church  being  empty,  the  next  pre- 
■entation  would  not  pass.  Jenk.  5  Ceni^  236,  c.  13 ;  Stephm$  v.  PFiall,  Dyer, 
283  b;  1  And.  15.  It  would  be  void  on  the  ground  of  public  policy,  even  if 
so  money  passed.  In  some  cases  it  is  said  to  be  void,  because  the  sale  is  of  a 
chose  in  action ;  in  others  because  it  is  a  personal  trust.  Bishop  of  Lincoln  v. 
Wolftrston^  3  Burr.  1504.  [Holroyd,  J.  It  is  then  severed  from  the  advow- 
wa  and  goes  to  the  executor.]  The  only  question  is,  whether  it  be  necessary 
to  show  privity  in  the  clerk.  Baker  v.  Rogers  shows,  that  under  such  circum- 
^6541  "^^^^^^  ^^  grant  *is  void,  although  the  clerk  be  not  privy  to  the  transac- 

^  tion,  but  he  is  not  thereby  subjected  to  the  penahies  of  the  statute, 
Dr>  Hutchinson* s  case,  12  Co.  101,  and  3  Inst.  154.  In  this  case  too,  the  sale 
was  of  the  next  turn  only,  and  not  of  the  advowson.  The  incumbent  was  not 
merely  sick,  but  at  the  point  of  death,  and  the  special  verdict  finds  that  he  died 
six  hours  after  the  contract  was  made.  Surely  it  would  be  a  fraud  upon  the 
policy  of  the  law  to  hold  such  a  contract  good.  The  policy  of  the  law  is  to 
avoid  the  danger  of  a  simoniacal  presentation,  and  for  that  reason  the  purchase 
of  the  next  turn  has  been  held  void  when  effected  with  a  view  to  present  a  par- 
lienlar  person,  Kitchen  v.  Calvert,  Lane,  102.  The  case  of  Sheldon  v.  Brett  ex- 
presriy  decided  that  the  grant  of  the  next  avoidance  for  money  when  the  person 
vas  sick  in  his  bed,  ready  to  die,  was  sinaony ;  and  although  it  is  said  by  Db 
Gkct,  C.  J.,  in  Barret  v.  Gliibb,  that  the  clerk  was  privy,  yet  nothing  of  that 
kiad  is  suggested  in  the  report.  The  stat.  31  Eliz.  c.  6,  although  penal,  yet  has  re- 
ceived a  liberal  construction,  in  order  to  reach  the  evil  for  the  remedy  of  which 
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it  was  passed.  Mackalltr  ▼.  Todderiek^  Cro.  Car.  337,  353,  361.  Barret  v. 
Glubb,  the  only  case  which  presses  upon  the  defendant,  is  in  some  degree  dis- 
tinguishable ;  that  was  not  the  sale  of  the  next  turn  alone,  but  of  the  advowson, 
and  that  after  a  long  negotiation,  which  circumstances  rebutted  the  idea  that  the 
bargain  was  made  with  a  view  to  an  immediate  presentation.  It  may  be  asked 
at  what  |)eriod  of  the  incumbent's  life  the  right  to  dispose  of  the  next  turn 
ceases  ?  It  is  unnecessary  to  determine  that,  for  *  wherever  it  appears  r«i>ee 
that  the  contract  was  made  with  a  view  to  an  immediate  presentation,  it  ^ 
is  a  fraud  upon  the  policy  of  the  law,  and  therefore  void.  Cur.  ad.  vult, 

Abbott,  C.J.  In  this  case,  we  think  the  judgment  of  the  Court  below  ought 
to  be  affirmed.  Our  judgment  is  founded  upon  the  language  of  the  statute  31 
Eliz.  c.  6,  and  the  well  known  principle  of  law,  that  the  provisions  of  an  act  of 
parliament  shall  not  be  evaded  by  shift  or  contrivance.  The  authorities  quoted 
at  the  bar  are,  to  a  certain  extent,  conflicting,  and  not  easily  reconcilable  with 
each  other.  The  decision  mentioned  by  Hutton,  J.,  as  quoted  in  Winch.  63, 
might  perhaps  be  a  strong  authority  in  favour  of  the  defendant,  if  we  were  pos- 
sessed  of  all  the  facts  of  the  c^se,  but  unfortunately  we  are  not.  It  is  met  too 
by  the  case  of  Barret  v.  Glubbf  2  W.  Bl.  1052,  which  certainly  contains  the 
opinion  of  very  learned  judges  in  favour  of  the  validity  of  the  sale  of  the  next 
turn,  made  when  the  death  of  the  incumbent  is  expected  speedily  to  take  place. 
But  that  case  has  not  the  full  weight  of  a  judicial  decision,  because  it  does  not 
appear  to  have  been  acted  upon.  For,  upon  reference  to  the  minutes  of  the 
decree  in  the  register  book,  it  appears  that  the  lord  chancellor  decreed  a  con- 
veyance of  the  advowson,  and  gave  costs  to  the  plaintiffs,  the  purchaser  and 
his  clerk ;  but  he  did  not  decree  an  injunction  to  restrain  the  seller  from  prose* 
cuting  his  quare  impedit,  which  we  think  he  would  have  done,  if  he  had  thought 
the  purchaser  entitled  to  the  presentation,  it  being  clear  that  the  seller  must  pre- 
vail in  the  quare  impedit,  if  permitted  to  prosecute  it,  because  the  *ad-  rmf^Kti 
vowson  had  only  been  contracted  for,  and  not  actually  conveyed  before  ^ 
the  benefice  became  void ;  and  if  the  lord  chancellor  had  thought  the  purchaser 
entitled  to  the  presentation,  he  should  have  ordered  the  seller  to  present  the 
purchaser's  nominee,  as  in  the  case  of  a  mortgage,  this  being  the  only  mode  in 
which  such  nominee  could  be  entided  to  institution  to  the  benefice.  Further,  it 
appears  by  the  register's  book,  and  also  by  the  report  in  Dickens,  that  there 
had  been  a  treaty  for  the  purchase  of  the  advowson  of  some  continuance  before 
the  final  close  of  the  bargain,  and  it  does  not  appear  that  the  vendor  knew  of 
the  incumbent's  dangerous  state  when  the  contract  was  made.  This  treaty, 
however,  was  not  mentioned  in  the  case  sent  by  the  lord  chancellor  to  the  Court 
of  Common  Pleas.  In  the  present  case  no  antecedent  treaty  is  found  by  the 
verdict,  but  the  contract  made  on  the  12th  of  November,  and  the  conveyance 
of  that  date,  are  the  only  facts  found  on  this  part  of  the  case,  and  we  cannot 
presume  any  other.  Let  us  then  direct  our  attention  to  the  language  of  the 
statute,  and  to  the  facts  found  by  this  special  verdict.  The  statute  was  made, 
as  appears  by  the  preamble  to  the  fifth  section,  which  is  incorrectly  printed  at 
the  end  of  the  fourth,  for  the  avoiding  of  simony  and  corruption  in  presenta- 
tions to  benefices,  iLc,  By  the  fifth  section,  it  is  enacted,  that  if  any  person 
shall,  for  any  sum  of  money,  &c.,  directly  or  indirectly,  or  for  or  by  reason  of 
any  promise  of  any  money,  &c.,  directly  or  indirectly  present  any  person  to 
any  benefice  with  cure  of  souls,  or  give  or  bestow  the  same  for  or  in  respect  of 
any  such  corrupt  cause,  or  consideration,  then  every  such  presentation  shall  be 
utterly  void,  and  the  queen  and  her  heirs,  &c.,  may  present  for  that  one  time  or 
turn.  Now  it  is  clear  that  he  who  enables  another  to  do  any  act,  which 
*  without  such  enabling  the  other  could  not  do,  may  be  justly  said,  in  t^ak-v 
many  cases,  to  do  that  act  indirectly  at  least,  if  not  directly.  What  *- 
then  are  the  facts  ?  It  is  found  that  on  the  15ih  of  November,  1819,  Bradshaw 
the  incumbent  was  afHicted  with  a  mortal  disease,  so  that  he  was  then  in  ex- 
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trema  danger  of  his  life*  and  his  life  was  thereby  then  greatly  despaired  of;  that 
he  continued  to  be  so  afflicted  with  such  mortal  disease,  and  in  extreme  danger 
of  his  life,  and  his  life  was  and  continued  to  be  so  greatly  despaired  of  until  the 
time  of  his  death,  and  that  he  died  on  the  same  12th  of  November,  about  half 
after  eleven  at  night.  That  on  the  same  12th  of  November,  about  ten  minutes 
after  three  in  the  afternoon,  an  agreement  was  made  and  concluded  between 
Traflford,  who  was  then  seised  of  the  advowson  for  his  life,  and  the  plaintiff, 
for  the  sale  by  Traflbrd  to  the  plaintiff  of  the  next  turn  or  presentation,  in  con- 
sideration of  6,000/.  That  on  the  same  12th  of  November,  and  immediately 
after  making  the  agreement,  Trafibrd  and  the  plaintiff,  in  pursuance  of  the  agree- 
ment, and  as  an  expedient  to  carry  it  into  effect,  and  to  convey  the  next  presen- 
tation alone,  executed  the  deed,  of  which  the  defendant  has  had  oyer  (being 
that  00  which  the  plaintiff's  title  is  grounded)  and  which  purports  to  be  a  con- 
veyence  of  the  advowson  by  TrafTord  to  the  plaintiff  and  his  executors  for  nine- 
ty-nine years,  if  Trafford  shall  so  long  live.  It  is  further  found,  that  at  the 
time  of  making  the  agreement  and  executing  the  conveyance,  Bradshaw  the  in- 
cambent  was  afflicted  with  the  said  mortal  disease  and  in  extreme  danger  of 
his  life,  and  his  life  was  thereby  then  greatly  despaired  of;  and  that  Trafford  and 
the  plaintiff,  at  the  time  of  making  the  agreement  and  executing  the  indenture, 
•B'R1  ^^'^  knew  and  believed  that  Bradshaw  was  afflicted  with  the  *said  mor- 
^^  -'  tal  disease,  and  was  in  great  danger  of  his  life,  and  that  his  life  was 
thereby  then  greatly  despaired  of.  This  finding  is  precisely  according  to  the 
allegations  in  the  seventh  and  some  other  pleas,  and  it  differs  from  the  allega- 
tions in  the  sixth  plea,  by  substituting  the  knowledge  and  belief  found  by  the 
jury  for  a  knowledge  of  the  mortal  disease,  extreme  danger,  and  the  despair 
of  life,  and  a  belief  that  death  was  fast  approaching  ;  in  which,  however,  there 
\9  certainly  no  substantial  difference.  Can  it  then  be  said  that  an  agreement 
for  the  sale  of  a  next  presentation,  at  a  moment  when  the  incumbent  is,  and  is 
also  known  to  be,  afflicted  with  a  mortal  disease  and  in  extreme  danger  of  life, 
that  is,  at  the  point  of  death,  followed  by  a  deed,  purporting  to  be  a  conveyance, 
not  of  the  next  presentation,  according  to  the  agreement,  but  of  a  term,  which 
may  happen  to  include  two  or  more  presentations,  but  intended  only  to  convey 
the  next  presentation,  is  not  a  manifest  evasion  of  the  provisions  of  the  statute, 
aad  an  indirect  presentation  of  the  clerk  of  Fox,  the  buyer,  by  Trafford,  the 
seller.  If  it  be  an  evasion  of  the  statute,  it  must  be  void  according  to  general 
principles,  and  to  the  opinion  on  this  statute  intimated  by  Lord  Hardwickb  in 
the  case  of  Orey  v.  Hesketh^  Ambler,  268,  and  to  the  well  known  doctrine 
tinder  the  bankrnpt  laws,  that  a  voluntary  payment  made  by  a  man  on  the  eve 
of  bankruptcy  to  a  favoured  creditor  for  the  purpose  of  giving  to  such  creditor 
a  particular  benefit,  and  thereby  eluding  the  ratable  distribution  for  which  those 
laws  provide,  is  utterly  void,  and  the  money  may  be  recovered  by  the  assignees 
under  the  commission.  In  our  opinion,  however,  the  presentation  made  under 
*B501  *^^®^^  circumstances  is  an  indirect  presentation  by  Trafford,  the  seller. 
-*  It  is,  however,  further  found,  that  the  agreement  was  made,  and  the  con- 
veyance executed  without  the  knowledge  or  privity  of  Uppleby,  the  clerk  afler- 
▼ards  presented  by  the  plaintiff,  and  without  any  intention  to  present  Up- 
pleby to  the  church  when  it  should  become  vacant.  But  the  privity  of  the 
clerk  is  not  a  necessary  ingredient  in  a  corrupt  or  simoniacal  contract,  as  ap- 
pears by  several  of  the  cases  quoted  at  the  bar,  and  particularly  by  Baker  v. 
Ifogers,  In  that  case  a  purchase  of  the  next  presentation  for  money  one  day 
sfter  the  vacancy  of  the  benefice,  was  allowed  to  be  void,  because  it  was  a  fruit 
fallen  and  a  chose  in  action  not  assignable ;  and  the  presentation  was  also  held 
to  be  simoniacal,  although  the  clerk  presented  by  the  purchaser  was  not  in- 
formed of  the  facts  until  after  his  induction.  Neither  is  an  intention  to  present 
s  particular  individual  a  necessary  ingredient ;  it  may  be,  that  the  plaintiff  in- 
tended to  present  some  other  individual,  who,  coming  to  a  knowledge  of  the 
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nature  of  the  contract,  might  refuse  the  presentation ;  or,  that  he  intended  to 
look  out  among  a  class  of  persons  of  particular  habits,  doctrines,  or  tenets,  or 
that  he  chose  to  gratify  his  liberality  by  making  a  valuable  gift  to  some  person 
to  be  selected  only  for  his  general  piety  and  learning.  But  these  intentions  do 
not  affect  the  substance  of  the  transaction  itself;  the  transaction  may  be  unlaw- 
ful, though  the  use  intended  to  be  made  of  it  was  innocent,  or  even  laudable. 
The  contract  makes  the  simony,  Moore,  014.  If,  therefore,  the  substance  of 
the  transaction  be,  as  we  think  it  is,  a  bargain  with  Trafford  for  money,  that  he 
shall,  by  means  of  a  conveyance  to  the  plaintiff,  and  thereby  in  the  plaintiff's 
name,  present  a  clerk  to  a  benefice  which  the  parties  consider  as  full  in  name 
and  *form  only,  but  vacant  in  reality,  the  transaction  is  unlawful,  and  r^tet^ 
the  presentation  is  void.  It  has  been  contended,  that  if  this  presents-  *- 
tion  be  held  void,  there  will  be  an  opening  to  many  questions  and  much  litiga- 
tion ;  that  the  only  true  criterion  of  a  siinoniacal  contract,  is  the  actual  vacancy 
of  the  living ;  that  if  a  conveyance  made  a  few  hours  before  the  death  of  a  sick 
incumbent  be  void,  what  shall  be  said  of  a  conveyance  made  a  few  day«,  or 
weeks,  or  months,  the  incumbent  being  ill  and  not  expected  to  live  long.  To 
all  this  I  would  answer,  that  the  statute  itself  does  not  notice  the  vacancy  of 
the  benefice,  so  that  vacancy  is  not  made  by  any  words  of  the  statute  essential 
to  a  corrupt  contract ;  and  it  is  consistent  with  the  worih  of  the  ntaltde^  that  a 
contract  may  be  corrupt  though  the  church  be  full.  No  person,  I  think,  would 
doubt  that  a  sale  of  the  next  presentation  for  money,  accompanied  by  an  agree- 
ment for  an  immediate  or  speedy  resignation,  would  be  within  the  -statute.  And 
if  vacancy  be  not  essential  to  a  corrupt  contract,  we  must  look  to  the  particular 
facts  and  circumstances  of  a  case  to  ascertain  the  true  nature  and  character  of 
a  contract.  I  need  not  here  repeat  the  facts  of  this  case.  I  hope  they  are  such 
as  have  not  oflen  happened,  and  are  not  likely  soon  to  happen  again,  and  our 
judgment  will  be  an  authority  only  for  a  case  of  similar  circumstances,  and  not 
for  any  case  of  a  mere  expectation  of  early  vacancy  from  the  apparent  ill  health, 
age,  or  infirmity  of  an  incumbent,  of  which  expectation  the  fulfilment  may  be 
long  delayed  or  wholly  frustrated ;  for  we  consider  the  present  to  be,  as  I  have 
before  said,  the  case  of  a  church  full  in  name  and  form  only,  but  vacant  in  sub- 
stance and  reality,  and  known  so  to  be  by  the  contracting  parties,  who  dared 
not  to  exhibit  their  contract  in  its  true  shape,  but  endeavoured  to  *cloak  (-«««« 
and  mask  it  by  the  semblance  of  a  conveyance,  more  extensive  in  its  ^ 
form,  but  limited  in  operation,  by  their  mutual  agreement  to  the  sole  object  of 
their  contract,  which  was  an  immediate  and  single  presentation  to  a  benefice 
about  which  the  parties  treated  as  if  it  was  then  actually  vacant.  For  these 
reasons  the  judgment  of  the  Court  below  is  to  be  affirmed. 

Judgment  affirmed. 

JOHN  CARD  and  DAVID  CANNAN  v.  WILLIAM  HOPE. 

A.  and  B.  (being  owners  of  nine  sixteenth  shares  of  a  ship,  and  also  husbands  or  xnanagine 
owners,)  by  (^ed,  sold  five  sixteenths  to  C.  The  deed  contained  a  covenant  that  C.  should 
be  appointed  to  the  command  of  the  ship,  and  that  A.  and  B.  should  continue  to  have  the 
management,  as  husbands,  and  should  elect  the  tradesmen  and  appoint  all  the  officers;  and 
that  if  C.  should  relinquish  the  command,  or  die,  A.  and  B.  should  appoint  such  fit  person  to 
succeed  him  as  might  be  approved  of  by  him  or  his  executors,  or  that  he  or  they  might  nomi* 
Date  a  fit  person  to  the  command  in  his  stead,  and  that  A.  and  B.  should  be  employed  as  the 
agent  of  C.  in  the  concerns  of  the  ship ;  and  if  C.  should  be  minded  to  sell  all  or  any  of  his 
snares,  he  might  do  so,  upon  condition  that  the  purchasers  should  abide  by  the  stipulations  in 
the  deed,  and  not  remove  A.  and  B.,  or  the  survivor  of  them,  from  being  managmg  owners, 
80  long  as  they  should  perform  the  stipulations  on  their  part :  HM^  that  although  the  core- 
nant  to  continue  A.  and  B.  as  C/s  agents  in  the  concerns  of  the  ship  might  be  lawful  if  it 
stood  alone,  yet  the  deed  being  founded  on  a  contract  for  the  sale  of  the  shares,  with  a  ptipu- 
lation  for  the  appointment  to  the  commuid,  and  the  continuance  of  the  management,  it  was 
illegal  and  voia. 

Covenant  upon  an  indenture  bearing  date  the  0th  of  December,  1818,  which 
recited  that  Card  and  Cannan  were  together  legally  entitled,  and  stood  pos* 
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lessed  of,  and  interested  in,  nine  sixteenth  shares  or  parts  of  the  ship  Here- 
fordshire,  at  that  time  commanded  by  Captain  John  Money,  and  under  a  char- 
ter-party for  freight  to  the  East  India  Company  for  six  successive  voyages  to 
and  from  the  East  Indies,  two  of  which  voyages  had  been  performed ;  and  that 
the  defendant,  Hope,  had  contracted  with  Card  and  Cannan  for  the  purchase  of 
fire  sixteenth  shares  or  parts  of  the  ship  at  the  price  of  22,000/.,  and  upon  the 
terms  thereinafter  specified ;  and  that  Hope  should  be  appointed  to  the  com- 
t^-i  mand  of  the  *ship  so  soon  as  she  should  have  completed  her  next  or 
-'  then  voyage  under  the  charter«party»  if  not  earlier  appointed  to  the  said 
command,  and  that  Card,  or  Card  and  Cannan,  and  the  survivor  of  them,  should 
continue  to  be  the  managing  owner  or  owners  of  the  ship,  and  should  effect  aUl 
the  insurances  on  the  five  sixteenth  shores  of  the  ship  so  agreed  to  be  purchased 
by  Hope,  and  cxmduct  the  other  concerns  of  Hope  as  the  owner  of  the  said  five 
sixiseoth  shares  thereof,  in  manner  thereinafter  particularly  described.     This 
deed  contained  the  following  cx)venants  :  Card  and  Cannan  covenanted  to  seB 
and  transfer  to  Hope,  and  he  covenanted  to  purchase  &ve  sixteenth  shares  or 
parts  of  the  ship,  free  and  clear  of  all  debt,  claim,  demand,  or  liability  of  any 
kind  whatever,  up  to  the  time  of  the  ship's  entering  into  the  dock  for  survey 
and  repair  previously  to  entering  upon  her  next  or  third  voyage,  at  the  sum  of 
32,000/.  sterling,  to  be  paid  in  manner  therein  mentioned ;  that  is  to  say*  the 
sum  of  10,000/.,  part  thereof,  to  be  paid  to  Card  on  a  good  and  valid  bill  of 
ass^ment,  or  transfer  of  the  five  sixteenth  shares  or  parts  of  the  ship,  being 
duly  executed  and  made  by  Card  and  Cannan,  or  one  of  them,  to  and  into  the 
name  of  Hope,  and  the  remaining  sum  of  12,000/.  to  be  secured  by  the  joint 
and  several  bond  of  Hope,  and  such  other  person  as  might  be  approved  &[  by 
Card  and  Cannan,  and  to  be  made  payable  with  interest  at  five  per  cent*  per 
annum,  in  the  proportions  and  at  the  periods  following ;  that  is  to  say,  the  sum 
of  5000/.,  part  of  the  said  sum  of  12,000/.,  to  be  payable  on  the  10th  I>ecem- 
ber,  1820,  and  the  residue  of  the  said  sum  to  become  due  and  payable  on  the 
9th  December,  1821.     Covenant,  that  Card  and  Cannan,  and  the  survivor  of 
tbem,  should  be,  and  continue  to  be,  the  managing  owners  or  husbands,  owner. 
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tioue,  and  should  faithfully  and  to  the  best  of  their  or  his  ability  attend 
to  and  conduct  the  concerns  of  the  ship.     And  that  so  soon  as  the  ship  should 
have  completed  her  next  or  third  voyage,  Hope  should,  if  that  event  should  not 
have  before  taken  place,  be  appointed  to  the  command  of  the  ship  on  all  her 
future  and  succeeding  voyages,  both  for  and  during  the  continuance  of  the  then 
charter-party,  and  such  other  voyages  as,  after  the  expiration  or  other  determi-* 
nation  thereof,  she  might  undertake  or  perform ;  and  that  Card  and  Cannan,  or 
the  survivor  of  them,  as  such  managing  owner  or  owners,  should  do  all  neces- 
sary acts  to  have  Hope  effectually  invested  with  the  command  of  the  ship  ac- 
cording to  the  rules  of  the  service  of  the  East  India  Company ;  and  that  Hope 
should  have  and  enjoy  all  the  usual  advantages  appertaining  to  and  to  be  de- 
rived kom  such  appointment  and  command ;  and  further,  that  in  case  Hope 
should  from  iU  health,  or  from  any  other  cause,  retire  from  and  resign  the  com- 
mand, or  that  he  should  depart  this  life  before  he  should  be  appointed  to  or  as- 
snme  the  command,  or  while  holding  the  same,  or  as  the  case  might  be,  that 
Card  shonld  be  at  liberty  to  appoint  a  fit  and  proper  person  as  a  successor  to 
Hope,  upon  such  terms  as  might  be  approved  of  by  Hope  or  his  executors,  iic>; 
or  upon  such  terms  as  Hope,  his  executors,  &c.,  might  be  able  to  obtain  on  the 
nomination  and  appointment  of  such  successor ;  and  in  case  Card  should  de- 
cline to  appoint  such  successor  on  the  terms  aforesaid,  then  that  Hope  or  his 
executors,  dec.,  should  be  permitted  to  appoint  in  his  stead  a  fit  and  proper  per- 
son to  the  command  of  the  ship ;  and  that  such  person  so  appointed,  should  be 
*6A41   ®>^^^^<1  ^  *^^^  ^c  advantages  that  he,  Hope,  would  by  the  said  inden- 
-'   tare  be  entitled  to  in  right  of  such  command ;  and  that  the  managing 
roi^  IX.  37  2  B 


B90  Card  v.  Hope.  H.  T.  1824.  [664 

owner  for  the  time  being  should  perform  and  falfil  all  the  several  stipulations 
and  agreements  for  the  benefit  and  advantage  of  such  person  that  might  be  ap- 
pointed as  last  aforesaid  that  Hope  would  be  entitled  to  demand  and  require  if 
holding  and  in  actual  command  of  the  ship  ;  and  further,  that  Card  and  Can- 
nan,  or  the  survivor  of  them,  as  such  managing  owners  or  owner,  or  ship's 
husband,  should  be  allowed  for  all  expenses  properly  incurred  in  the  manage- 
ment and  conduct  of  the  concerns  of  the  ship,  and  a  commission  of  2/.  lOf. 
per  cent,  upon  all  moneys  and  freight  received  for  the  account  of  the  owners  of 
the  ship,  and  in  consideration  thereof,  that  they,  as  such  ship's  husbands  as 
aforesaid,  should  keep  proper  books  and  accounts  of  all  the  transactions  entered 
into  and  carried  on  for  and  on  account  of  the  owners  in  respect  to  the  manage- 
ment and  concerns  of  the  ship,  as  he  or  they  should  from  time  to  time  require ; 
and  that  Card  and  Cannan,  or  the  survivor  of  them,  as  such  managing  owners 
or  owner  as  aforesaid,  should  from  time  to  time  give  credit  to  Hope  and  the 
other  owners  of  the  ship  for  all  moneys,  profits,  and  emoluments  received  for 
and  on  account  of  the  ship  and  the  owners  thereof,  and  should  and  would  give 
credit,  and  allow  to  the  owners  all  discounts  and  allowances  employed  for  and 
on  account  of  the  ship ;  and  further,  that  Card  and  Cannan,  as  merchants  and 
copartners,  or  the  survivor  of  them,  should  from  time  to  time  be  employed  as 
the  agents  of  Hope  in  the  concerns  of  the  ship,  and  eflfect  the  insurances  on  his 
five  sixteenth  shares  or  parts  thereof,  also  on  all  such  investments  on  the  seve- 
ral outward  *and  homeward  voyages,  as  he  might  from  time  to  time  r*gge 
make  and  have  on  board  the  same  ship,  whether  the  same  consisted  of  ^ 
goods  or  specie :  and  that  Card  and  Cannan,  or  the  survivor  of  them,  as  such 
managing  owners  or  owner  as  aforesaid,  should  have  the  right  of  nominating 
and  appointing  all  the  other  officers  to  serve  on  board  the  ship,  and  that  Hope 
should  and  would,  on  such  nomination  and  appointment,  present  from  time  to 
time,  and  at  all  times  thereafter,  all  and  every  such  ofilicers  to  the  honourable 
court  of  directors  of  the  East  India  Company,  in  order  to  their  being  confirmed 
in  their  respective  stations  :  that  Card  and  Cannan,  or  the  survivor  of  them, 
should  and  might  select  and  appoint  the  several  tradesmen  and  artificers  for  the 
outfit  and  repairs  of  the  ship  on  her  several  voyages,  so  long  as  the  said  last- 
mentioned  right  of  appointment  was  exercised  and  used  by  Card  and  Cannan, 
and  the  survivor  of  them,  to  the  best  advantage  and  interest  of  Hope,  and  the 
other  owners  of  the  ship :  that  in  case  Hope,  or  his  heirs,  executors,  or  admi- 
nistrators, should  be  minded  or  desirous  to  sell  and  dispose  of  the  whole  or 
any  of  the  said  five  sixteenth  shares,  that  he  or  they  should  be  at  liberty  so  to 
do,  upon  the  condition  and  express  proviso,  that  any  person  or  persons  so  pur- 
chasing the  whole  or  any  of  the  said  shares  should  abide  by  and  perform  all 
the  several  terms,  conditions,  stipulations,  contracts,  and  agreements  thereinbe- 
fore expressed,  declared,  and  agreed,  and  should  do  no  act  or  deed  to  remove  or 
displace  Card  and  Cannan,  or  the  survivor  of  them,  from  being  the  managing 
owners  or  owner  of  the  said  ship,  or  the  agents  or  agent  of  the  then  or  any  fa- 
ture  captain,  so  long  as  they  continued  to  observe  and  keep  all  the  's^'ftagA 
veral  covenants,  stipulations,  and  agreements  to  be  performed  on  their  ^ 
part ;  and  that  such  purchaser  or  purchasers  should  sign  a  memorandum,  to  be 
subscribed  to  the  said  indenture,  agreeing  to  be  bound  and  concluded  thereby, 
to  all  intents  and  purposes,  as  Hope,  his  executors,  administrators,  or  assign?, 
would  be  bound  and  concluded,  had  he  or  they  still  held  and  retained  the  said 
shares.  There  then  followed  a  covenant  to  submit  disputes  to  arbitration. 
The  declaration,  after  averring  performance  of  covenants  by  plaintiffs,  assigned 
three  breaches,  first,  that  defendant  did  not  allow  the  plaintiffs  to  continue  ma- 
naging owners,  or  the  husbands  of  the  ship,  but  on  the  contrary  thereof  re- 
moved and  displaced  them.  Second,  that  defendant  did  not  employ  plaintiffs 
as  his  agents  in  the  concerns  of  the  ship.  Third,  that  defendant  refused  to  sub- 
mit differences  to  arbitration.     Defendant  pleaded  several  pleas.    The  question 
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argned  in  the  first  instance  was  raised  by  a  demurrer  to  two  special  pleas  of  the 
bankruptcy  of  the  plaintiff.  Card ;  which  alleged,  that  by  reason  thereof  the 
plaintiffs  became  and  were  incapable  and  unable  to  attend  to  and  conduct  the 
concerns  of  the  said  ship,  as  such  managing  owners  and  ship's  husbands,  ac- 
cording to  the  form  and  effect  of  the  indenture.  There  was  a  second  plea  of 
bankruptcy,  alleging,  that  thereby  and  by  reason  thereof,  the  defendant  became 
and  was  discharged  from  the  covenants.  There  were  similar  pleas  to  the  se- 
cond breach.  To  these  pleas  the  plaintiff  demurred,  and  in  Michaelmas  term 
the  case  was  argued  upon  the  sufficiency  of  these  pleas,  the  question  being, 
whether  the  bankruptcy  of  Card  was  an  answer  to  the  action.  On  the  part  of 
«AA7n  ^®  plaintiff  the  following  *authorities  were  cited,  Chippendale  ▼.  Tom- 
^'^  linson,  1  Cooke's  B.  Laws,  406 ;  Silk  v.  OMbom,  I  Esp.  N.  P.  C.  140 ; 
Evofu  V.  Broiffrij  1  Esp.  170 ;  Fowler  v.  Bourn,  1  Bos.  &  Pul.  44 ;  Webb  v. 
/bz,  7  T.  R.  391 ;  Flood  v.  Finlay,  2  Ball  &  Beatty,  13 ;  Clark  v.  Calvert, 
8  Taunt  742 ;  WetheraU  v.  Geering,  12  Yes.  504,  and  Brooke  v.  Hewitt,  3 
Ves.  253. 

In  the  course  of  the  argument  it  was  suggested  by  the  Court,  that  the  deed 
itself  might  be  void,  on  the  ground  that  one  of  the  main  objects  of  it  was  a  bar- 
gain for  the  appointment  of  a  particular  individual  to  the  command  of  a  ship 
which  was  then  chartered  for  several  successive  voyages,  and  they  directed  a 
second  argument  upon  this  point.     The  case  was  again  argued  in  this  term  by 

I^aye,  for  the  defendant.  This  deed  is  void,  inasmuch  as  it  appears  to  have 
been  founded  on  a  sale  of  the  command  of  the  ship,  and  the  appointment  and 
the  continuing  of  the  defendant  in  that  command  was  part  of  the  consideration 
for  the  defendant's  covenant  to  continue  the  plaintiffs  as  managing  owners. 
Although  the  covenant  to  continue  the  plaintiffs  ship's  husband  might  be  legal 
bv  itself,  yet  if  the  whole  deed  depends  upon  a  fraudulent  contract  it  is  void. 
Now  it  is  clear,  from  the  recitals  in  this  deed,  that  part  of  the  original  bargain 
was,  that  the  defendant  should  have  the  command  of  the  ship ;  and  it  is  proba- 
ble, therefore,  that  he  either  paid  something  more  for  the  shares  in  consideration 
of  his  having  that  command,  or  that  his  appointment  was  the  consideration  for 
his  covenanting  to  continue  the  plaintiffs  as  managing  owners.  In  either  case 
*6081  ^^  plaintiffs  ^derived  a  profit  from  the  sale  of  the  command.  Now  if 
-^  this,  instead  of  a  deed,  had  been  a  parol  contract,  and  Hope  had  brought 
an  action  against  the  plaintiffs  for  not  appointing  to  the  command,  the  declara- 
tion must  have  alleged,  that  in  consideration  that  the  defendant  had  purchased 
the  shares  in  the  ship,  and  had  agreed  to  continue  the  plaintiffs  as  managing 
owners,  they  had  promised  to  appoint  him  to  the  command.  But  Blackford  v. 
Preston,  8  T.  R.  89,  is  an  authority  to  show  that  such  a  contract  is  void.  Be- 
sides, the  deed  is  fraudulent  as  against  the  other  part  owners,  for  they  have  a 
ri^hl  to  expect  the  exercise  of  an  impartial  judgment  in  the  selection  of  officers. 
The  majority  of  the  shareholders  in  value  have  the  power  of  appointing  officers, 
and  any  contract  calculated  to  have  the  effect  of  fettering  their  judgment,  is  a 
contract  in  fraud  of  the  other  part  owners.  It  is  also  fraudulent  as  against  the 
charterers :  they  also  have  an  interest  in  the  appointment  of  fit  persons  to  be 
officers,  and  they  had  a  right  to  the  exercise  of  an  unbiassed  judgment  on  that 
subject  by  the  person  having  the  power  of  appointing  the  officers.  For  the 
same  reasons,  also,  this  deed  is  contrary  to  public  policy. 

Evans,  contrd.  The  contract  in  this  case  was  no  fVaud  upon  third  persons, 
for  this  species  of  contract  is  in  constant  use  among  the  owners  of  ships  in  the 
East  India  service,  and  they  must,  therefore,  be  taken  to  have  been  conusant  of 
it  Neither  was  it  a  fraud  upon  the  charterers.  It  is  an  established  principle, 
that  a  party  is  not  to  be  presumed  to  have  done  that  which  is  against  law ;  and 
there  is  nothing  on  the  face  of  the  deed  to  show  that  there  was  any  sale  of  the 
*6601  *^i^'Q>^nd.  It  does  not  appear  that  the  price  paid  for  the  shares  ex- 
^  ceeded  their  real  value.     At  all  events,  the  covenant  to  appoint  the  de- 
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fendant  to  the  command  is  an  independent  covenant,  and  per  se  is  not  illegal. 
As  to  the  agreement  to  continue  the  defendant  in  the  command,  that  is  mere 
surplusage,  for  the  owners  have  not  the  power  of  removing  a  captain  without 
the  consent  of  the  East  India  Company.  In  Blacf^ord  \\  Prentont  8  T.  R.  89, 
it  was  held  that  a  sale  of  the  command  of  a  ship  in  the  East  India  Company's 
service  was  illegal ;  but  there,  evidence  was  given  to  show  that  it  was  contrary 
to  the  by-laws  of  the  company.  Here,  the  by-laws  are  not  set  out  upon  the 
pleadings,  and  the  Court  cannot  take  judicial  notice  of  them.  As  to  the  plain- 
tiffs having  the  appointment  of  other  officers,  there  is  no  danger  of  an  improper 
person  being  appointed ;  because,  before  their  appointment,  they  must  undergo 
an  examination,  and  be  approved  of  by  the  company.  As  to  the  profit  to  ac- 
crue to  the  plaintiffs  as  managing  owners,  Hit  Attorney-General  v.  BorrodaiU, 
I  Price,  148,  is  an  authority  to  show  that  managing  owners  have  a  right  to 
commission.  The  agreement,  in  fact,  gave  the  plaintiffs  no  power  which  they 
did  not  possess  before;  for  the  majority  of  the  shareholders  in  value  always 
have  the  control  over  the  appointments.  The  plaintiffs,  as  owners  of  nine-six- 
teenths might  therefore  have  appointed  to  the  command,  and  if  it  were  a  fraud 
upon  the  other  owners  to  sgree  that  the  defendant  should  be  appointed  to  the 
command,  it  must  have  been  equally  fraudulent  for  one  person  to  hold  nine- 
•ixteenth  shares ;  for  by  holding  that  number  of  shares,  they  acquired  the  power 
of  appointing  themselves  managing  owners,  and  of  ^appointing  the  cap-  r^^i^Q 
tain ;  and  having  got  that  power,  they  might  surely  sell  part  of  their  '- 
shares,  retaining  in  themselves  the  right  to  continuing  managing  owners.  Be- 
sides, the  deed  contains  covenants  for  keeping  proper  accounts.  In  the  case  of 
a  ship  chartered  in  the  common  way,  the  owner  certainly  might  appoint  all  the 
officers,  although,  where  there  is  no  stipulation  to  the  contrary,  that  appoint- 
ment may  belong  to  the  captain,  Rosiere  v.  Sawkin$,  12  Mod.  434.  Nothing 
appears  on  the  pleadings  about  the  East  India  Company.  This  case,  therefore, 
stands  upon  the  same  footing  as  any  other.  [Baylet,  J.  The  case  which  yoa 
state  was  that  of  a  sole  owner.]  It  applies  equally  to  the  owner  of  a  majority 
of  the  shares,  for  he  must  have  the  control  if  he  pleases  to  exercise  it.  The 
exercise  of  such  a  power  in  the  East  India  Company's  service  is  in  fact  less 
dangerous  than  in  any  other ;  for  the  choice  of  the  voyage  does  not  rest  with 
the  owners,  and  every  officer  undergoes  a  strict  examination  before  he  can  be 
appointed.  At  all  events,  this  is  a  question  which  cannot  be  properly  disposed 
of  by  any  tribunal  but  a  jury  ;  for  fVaud  is  not  to  be  presumed,  but  ought  to  be 
expressly  found.  Cur,  adv.  wit. 

The  judgment  of  the  Court  was  delivered  in  the  course  of  the  term  by 

Abbott,  C.  J.  This  was  an  action  of  covenant  brought  against  the  defendant 
for  refusing  to  allow  the  plaintiffs  to  continue  managing  owners  or  husbands  of 
the  ship  Herefordshire,  employed  in  the  service  of  the  East  India  Company, 
for  refusing  to  continue  them  as  agents  to  *the  defendant  in  the  concerns  rtg^^i 
of  the  ship,  and  to  refer  disputes  to  arbitration.  To  each  of  the  first  ^ 
two  alleged  breaches  of  covenant,  the  defendant  pleaded  specially  the  bankruptcy 
of  the  plaintiff  Card,  before  his  refusal,  concluding  that  by  reason  thereof  he 
was  discharged  from  his  covenant.  To  these  pleas  the  plaintiffs  demurrred ; 
and  the  case  was  in  part  argued  on  the  sufficiency  of  the  pleas  in  last  Michael- 
mas term.  In  the  progress  of  the  argument  on  that  question,  the  Court  sug- 
gested a  doubt  as  to  the  legality  of  the  deed  itself,  and  directed  the  case  to  be 
argued  upon  that  question,  which  was  done  in  the  present  term ;  and  we  are 
of  opinion  that  the  deed  is  illegal  and  void,  and  that  judgment  should  be  en- 
tered for  the  defendant,  on  the  insufficiency  of  the  declaration. 

It  will  be  necessary  to  advert  to  several  parts  of  the  deed  at  some  lengtht  in 
order  to  make  the  ground  of  our  judgment  intelligible.  After  reading  the  parts 
of  the  deed  before  set  out,  the  lord  chief  justice  proceeded  as  follows : 

Upon  the  perusal  of  the  deed,  it  appears  to  be  a  sale  of  five-sixteenths  of  the 


671]  2  Barnewall  &  Cresswell.  293 

ship  to  the  defendant  by  the  plaintiffs,  then  being  owners  of  nine-sixteenths, 
and  husbands  or  managing  owners  of  the  ship,  founded  upon  and  accompanied 
by  an  agreement  between  those  parties,  that  the  defendant  shall  be  appointed  to 
the  command  of  the  ship ;  that  the  plaintiffs  shall  continue  to  have  the  manage- 
ment as  husbands,  so  long  as  they  execute  their  duties  faithfully  and  to  the  best 
of  their  ability,  shall  elect  the  tradesmen,  and  appoint  all  the  officers ;  and 
farther,  that  if  the  defendant  shall  relinquish  the  command,  or  die,  the  plaintiffs 
shall  appoint  such  fit  person  to  succeed  him  as  may  be  approved  of  by  him  or 
'fi7%1  ^^^  'executors,  upon  such  terms  as  he  or  they  may  be  able  to  obtain,  or 

-'  that  he  or  they  may  nominate  a  fit  person  to  the  command  in  his  stead ; 
that  the  plaintiffs  shall  be  employed  as  the  agents  of  the  defendant  in  the  con- 
ferns  of  the  ship :  And  further,  that  if  the  defendant  shall  be  minded  to  sell  all 
or  any  of  his  five-sixteenths,  he  may  do  so,  upon  condition  that  the  purchasers 
shall  abide  by  the  stipulations  of  the  deed,  and  not  remove  the  plaintiffs,  or  the 
surf ivor  of  them,  from  being  managing  owners,  so  long  as  they  shall  perform 
the  stipulations  on  their  part;  and  the  purchaser  shall  sign  a  memorandum  to 
be  subscribed  to  the  deed,  agreeing  to  be  bound  thereby,  as  if  the  defendant 
himself  had  retained  his  shares.  So  that  this,  in  effect,  is  a  contract  between 
the  owners  of  the  major  interest  in  the  ship,  on  a  sale  of  a  part  of  their  interest, 
that  the  purchaser  shall  have  the  .command  of  the  ship  at  sea,  and  the  sellers 
the  management  of  her  in  port,  and  the  appointment  of  all  the  other  officers  of 
the  ship,  and  the  choice  of  the  persons  who  are  to  furnish  and  repair  her,  and 
this  without  the  privity  or  concurrence  of  the  other  owners,  as  we  must  infer, 
becaase  no  such  privity  appears  on  the  deed,  and  because,  unless  some  of  the 
other  owners  had  concurred  with  the  defendant  in  displacing  the  plaintiffs  from 
the  management,  they  would  have  retained  it,  his  interest  alone  being  insufficient 
for  that  purpose.  And  this  contract  was  made  at  a  time  when  the  ship  was 
engaged  or  chartered  for  several  voyages,  three  whereof  still  remained  to  be 
performed.  The  covenant  on  the  part  of  the  defendant  to  continue  the  plain- 
tiffs as  his  own  agents  in  the  concerns  of  the  ship  might  be  lawful  if  it  stood 
akme,  but  being  founded,  as  it  is,  on  the  contract  for  sale  of  the  shares,  and  for 
*ff73l  ^^  appointment  to  *the  command  and  the  continuance  of  tlie  manage- 

■^  ment,  if  this  its  foundation  be  illegal,  it  becomes  invalid,  and  cannot  be 
enforced  at  law.     And  we  are  of  opinion  that  this  contract  is  illegal  and  void. 

The  command  of  a  ship  in  the  service  of  the  East  India  Company  is  well 
known  to  be  a  matter  of  very  considerable  value ;  so  likewise  is  the  manage- 
ment of  such  a  ship  as  her  husband.  And  it  is  impossible  to  read  this  deed 
without  seeing  that  it  is  a  bargain  for  a  profit  to  be  derived  to  the  plaintiffs  from 
the  appointment  of  the  defendant  or  his  nominee  to  the  command  ;  the  profit 
being  either  a  greater  price  for  the  shares  sold,  or  the  continuance  of  the  man- 
agement and  other  powers  and  authorities  in  themselves,  or  partaking  probably 
of  both.  And  we  are  of  opinion  that  such  a  contract  is  void,  as  being  contrary 
to  the  interest  of  the  charterers  and  of  the  other  owners.  It  may  be  true,  as 
was  alledged  by  the  learned  counsel  for  the  plaintiffs,  that  no  person  can  be 
appointed  to  the  office  of  commander,  mate,  or  other  officer  in  the  service  of  the 
East  India  Company  without  the  approbation  of  the  company ;  but  this  will 
not  alter  the  case,  for  the  company  are  entitled  not  only  to  the  security  of  such 
inquiry  and  examination  as  they  may  be  able  to  make  into  the  fitness  of  the 
persons  recommended  by  the  owners,  but  also  to  the  benefit  of  a  free,  impartial, 
and  disinterested  recommendation,  on  the  part  of  the  owners,  of  the  persons 
who  are  to  be  intrusted  with  so  important  a  service  as  the  command  and  navi- 
gation, on  a  long  and  distant  voyage,  of  a  ship  to  be  freighted  with  a  very  valu- 
sble  cargo,  and  having  on  board  a  numerous  crew  and  many  passengers. 
*<I741  ^^  further  argned  on  the  part  of  the  plaintiffs,  that  we  cannot  is 

-'  this  case  take  judicial  notice  of  any  of  the  by-laws  or  regulations  of  the 
Aompany  on  this  subject,  because  they  are  not  stated  on  the  record  to  which 
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our  view  must  be  confined ;  and  to  this  we  accede ;  but  whether  we  consider 
the  East  India  Company  to  be,  according  to  the  expressions  of  Lord  Kenton, 
in  Blackford  v.  Preston,  a  limb  of  the  government  of  the  country,  or  such  a 
body  that,  according  to  the  opinion  of  Mr.  Justice  Lawrence,  no  distinction 
can  be  established  between  offices  held  under  that  company  and  those  under 
government,  as  far  as  respects  this  purpose ;  or  whether  we  consider  the  com- 
pany merely  as  private  merchants,  charterers  of  a  ship,  our  opinion  upon  this 
case  will  be  the  same. 

We  think  a  contract  like  the  present,  regarding  a  ship  engaged  in  any  trade 
or  service,  must  be  void  in  law,  as  being  contrary  to  the  interest  of  the  char- 
terers and  of  the  other  owners.  It  is  a  part  of  our  national  policy  to  g^ive  every 
encouragement  to  the  equipment  and  employment  of  ships.  Upon  this  con- 
sideration, the  law  enables  a  majority  of  the  part-owners  (under  guards,  indeed, 
to  the  interest  of  the  minority  peculiar  to  itself)  to  employ  their  ship  even  against 
the  will  of  the  minority,  that  the  ship  may  not  remain  unemployed.  A  power 
of  employment  vested  in  the  majority  seems  to  import  a  power  of  appointing 
officers,  and  in  practice  the  majority  certainly  exercise  that  power.  But  such 
a  power  carries  with  it  a  duty,  the  duty  of  exercising  a  free  and  impartial  judg- 
ment iii  the  choice  of  every  person  who  is  to  be  intrusted  with  the  management 
of  the  outfit,  and  with  the  navigation  of  the  ship,  ut  dentur  digniori.  And  any 
contract  which  is  calculated  to  have  *the  effect  of  fettering  the  judgment,  r«A»5 
and  of  binding  the  party  to  concur  in  the  nomination  of  particular  per-  '- 
sons,  at  the  peril  of  an  action,  is  a  violation  of  that  duty.  The  violation  of  duty 
becomes  greater  and  more  odious  if  the  contract  be  founded  on  motives  of  pe- 
culiar gain  and  advantage  to  the  contractor ;  all  the  part  owners  ought  to  share 
ratably  in  every  profit  that  may  be  made  of  the  ship.  And  if  such  contracts 
could  be  allowed  by  law,  they  must  operate  as  a  discouragement  to  persons  to 
become  part  owners  of  ships.  The  duty,  however,  is  owing  not  only  to  the 
charterers  and  other  part-owners  of  a  ship,  but  also  to  all  whose  life  or  property 
may  be  embarked  in  her.  And,  consequently,  a  violation  of  the  duty  is  con- 
trary not  only  to  the  interest  of  the  charterers  and  part-owners,  but  abo  to  an- 
other most  important  object,  namely,  the  protection  and  safety  of  the  lives  and 
property  embarked  on  the  sea.  I  have  already  observed,  that  although  the 
charterers  in  this  case  may  have  the  control  over  the  appointment  of  the  officers 
of  the  ship,  yet  that  they  are  nevertheless  entitled  to  Uie  secnrity  of  a  free  and 
impartial  choice  of  the  officers  to  be  recommended  to  them.  And  with  regard 
to  the  other  owners,  although  it  may  be  true  that,  by  becoming  owners  at  a  time 
when  a  majority  of  the  interest  was  vested  in  the  plaintiffs,  they  knew  that  this 
majority  of  interest  might,  as  it  respects  themselves,  carry  with  it  every  power 
for  the  exercise  and  continuance  of  which  this  deed  provides ;  yet  they  might 
well  rely,  for  the  faithful  exercise  of  every  authority,  on  the  interest  which  the 
plaintiffs  had  in  the  prosperity  of  the  ship,  as  being  paramount  to  all  other  con- 
siderations. But  this  deed  is  calculated  to  deprive  them  of  that  security,  be- 
cause it  continues  a  very  large  *part  of  the  same  powers  in  the  plaintiffs,  r^ffra 
after  their  interest  in  the  ship  is  diminished,  and  may,  by  a  still  further  ^ 
severance,  not  only  of  the  interest  retained  by  them,  but  of  that  which  they 
have  conveyed  to  the  defendant,  accompanied  with  stipulations  and  obligations 
like  those  which  are  contained  in  this  deed,  ultimately  place  tlie  entire  manage- 
ment of  the  ship,  by  land  and  at  sea,  in  the  hands  of  persons  who  have  very 
little  interest  in  her.  So  that  a  deed  like  the  present  is  calculated  to  deprive 
both  the  charterers  and  the  other  part-owners  of  that  security  to  which  they  are 
entitled,  and  on  which  tliey  must  be  presumed  to  have  relied  when  they  assumed 
those  respective  characters.  For  these  reasons  we  are  of  opinion  that  judgment 
must  be  for  the  defendant.  Judgment  for  defendant. 

END  OF  HILARY  TERM. 
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In  the  Fifth  Year  of  the  Reion  of  Georoe  IV. 


•m']  •MEMORANDA. 

In  the  course  of  this  vacation.  The  Right  Honourable  Lord  Giffbrd  was 
appointed  to  the  office  of  Master  of  the  Rolls,  which  had  become  vacant  by  the 
death  of  Sir  Thomas  Plumer. 

Sir  fftUiam  Draper  Best^  Knight,  one  of  the  Judges  of  the  Court  of  King*8 
Bench,  was  appointed  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 

And  Joseph  Littiedale,  Esq.,  of  Gray's  Inn,  was  called  to  the  degree  of  Ser- 
jeant at  Law  in  the  vacation,  and  appointed  to  the  office  of  a  Judge  of  this 
court  He  took  his  seat  in  this  court  on  the  first  day  of  this  term.  The  motto 
oo  his  rings  was  **  Justitis  tenax." 

*In  the  course  of  this  term,  William  St,  Julien  Arabin  and  Thomas 
Wilde,  of  the  Inner  Temple,  were  called  to  the  degree  of  Serjeants  at 
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Law.    The  motto  on  their  rings  was  **  Regi  regnoque  fidelis.** 


WEAVER  V.  LLOYD. 

When  a  libel  charged  the  plaintiff  with  various  acts  of  cruelty  to  a  horse,  and  amongst  others, 
with  knocking  out  an  eye,  and  the  defendant  pleaded  that  the  charge  was  true  in  substance 
aod  effect ;  the  jury  having  found  that  it  was  true  in  all  particulars,  except  that  the  eye  was 
not  knocked  out :  Hdd,  that  the  justification  was  not  proved,  and  that  the  plaintifi*  was 
eatitled  to  a  verdict  on  that  plea.  ' 

Case  for  a  libel  published  in  an  Oxford  newspaper.  The  paragraph  set  out  in 
the  declaration  charged  the  plaintiff  with  brutal  usage  of  a  horse,  in  riding  from 
Oxford  to  Abingdon,  and  after  various  particulars  concluded  as  follows  :/*  We 
learn  that,  on  reaching  Abingdon,  the  horse  presented  a  most  shocking  spectacle, 
having  one  eye  literally  knocked  out,  besides  being  dreadfully  lacerated  and  in- 
jured in  various  parts  of  its  body.  Being  conscious  that  its  condition  would  ex- 
cite attention,  he  ordered  the  person  who  had  the  care  of  the  horse  not  to  let  any 
one  go  into  the  stables.'*  The  defendant  pleaded,  first,  not  guilty  ;  secondly,  a 
justification  averring  the  truth  of  each  particular  of  the  statement ;  thirdly,  that 
the  matters  contained  in  the  supposed  libel  were  true  in  substance  and  effect. 
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Replication,  de  injuria.  At  the  trial  before  Garrow,  B.,  at  the  last  Oxford 
assizfis,  the  jury  found  a  verdict  for  the  plaintiff  on  the  first  plea,  and  as  to  the 
others,  that  two  of  the  matters  alleged  were  not  true ;  viz.,  that  the  horse's  eye, 
altliough  much  injured,  was  not  literally  knocked  out,  and  that  plaintiff  had  not 
ordered  that  no  person  should  be  allowed  to  go  into  the  stables  to  see  the  horse ; 
but  that  the  alleged  libel  was  true  in  substance  and  effect.  The  learned  judge 
then  directed  *them  to  find  a  verdict  for  the  plaintiff,  and  gave  the  de-  (-»«»» 
fendant  leave  to  move  to  enter  a  verdict  in  his  favour,  if  the  court  should  ^ 
think  the  third  plea  supported  by  the  evidence.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff  with  1«.  damages. 

W.  E,  Taunton  now  moved  to  enter  a  verdict  for  the  defendant,  and  eon- 
tended,  that  the  jury  were  warranted  in  finding  that  the  alleged  libel  was  tme 
in  substance  and  effect.  The  horse's  eye  was  shown  to  be  much  injured,  al- 
though the  sight  was  not  entirely  destroyed,  and  the  supposed  order,  not  to 
admit  any  person  into  the  stable  was  not  any  part  of  the  libellous  matter,  it 
was  therefore  unnecessary  to  prove  the  truth  of  it.  Edwards  v.  BeU^  \ 
Bing.  403. 

Per  Curiam.  The  defendant  did  not  succeed  in  proving  either  of  his  spe- 
cial pleas.  The  second  plea,  which  distincdy  averred  the  truth  of  the  two 
facts  which  were  not  proved,  clearly  was  not  supported,  and  the  Uiird  plea  al- 
leging that  the  charge  was  true  in  substance  and  effect,  must  mean  that  each 
particular  of  the  charge  was  true  in  substance.  In  the  case  cited,  the  passage 
not  proved  formed  no  ingredient  of  the  charge  against  the  plaintiff.  Here,  the 
statement  that  he  knocked  out  the  horse's  eye  imputed  a  much  greater  degree 
of  cruelty  than  a  charge  of  beating  him  on  the  other  parts  of  the  body.  If  we 
were  to  hold  this  a  sufficient  justification,  exaggerated  accounts  of  any  transac- 
tion might  always  be  given  with  impunity. 

Rule  refused. 


•DOE  on  the  Demise  of  MARY  GIBSON,  JOHN  GELL,  JOHN  r^^Q^ 
WELBURN  and  HANNAH  his  Wife,  and  JOHN  IDLE  and  L  ^^ 
SUSANNAH  his  Wife,  v.  SARAH  GELL. 

Devise  **  to  my  daughter  M.  G.  all  the  houses,  out-housesi  garden,  and  other  property,  which 
I  now  hold  under  the  trustees  of  the  poor  of  the  township  of  A.  for  the  term  of  999  years. 
I  also  give  one  half-part  of  my  books  to  my  daughter  M.  G.  aforesaid ;  the  other  huf-part 
to  my  widow  S.  G.,  to  be  equally  divided  by  T.  S.  If  my  daughter  M.  G.  should  happen 
to  die  unmarried,  it  is  my  will  then  that  her  paH  aforesaid  shall  be  equally  divided  amoogst 
all  my  brothers  and  sisters,  share  and  share  alike  by  lot :"  Heldf  that  the  latter  clause  ap- 
plied to  all  that  had  before  been  given  to  M.  G.,  and  not  merely  to  her  half-part  of  the  tes- 
tator* s  books. 

Ejectment  to  recover  four  houses  and  a  garden.  At  the  last  Yorkshire 
assizes  it  appeared  that  the  defendant  was  the  widow  of  Thomas  Gell,  and  that 
J.  Gell  was  his  brother,  and  Mary  Gibson,  Hannah  Welburn,  and  Susannah 
Idle,  his  sisters.  Thomas  Gell  by  his  will,  dated  January  Ist,  1821,  devised 
as  follows :  «•  I  give  and  bequeath  to  my  daughter  Mary  Gell,  all  the  houses, 
out-houses,  garden  and  other  property  which  I  now  hold  under  the  trustees  of 
the  poor  of  the  township  of  Almondbury  for  the  term  of  999  years.  And  I 
also  give  one  half-part  of  my  books  to  my  daughter  Mary  Gell  aforesaid.  The 
other  half  to  my  widow  Sarah  Gell,  to  be  equally  divided  by  T.  S.  If  my 
daughter  Mary  should  happen  to  die  unmarried,  it  is  my  will  then  that  her  part 
aforesaid  shall  be  equally  divided  amongst  all  my  brothers  and  sisters,  share 
and  share  alike  by  lot.  All  the  rest  and  remainder  of  my  property  I  give  and 
bequeath  to  Sarah  Gell,  my  widow."  He  then  made  his  widow  and  T.  S.  ex- 
ecutrix and  executor.  Thomas  Gell  died  in  1821,  and  his  daughter  Mary  died 
soon  afterwards  unmarried  and  under  age.  The  widow  then  took  possession 
of  the  premises  in  question,  being  those  mentioned  in  his  will.     Evideuoe  wtf 
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Mgi-i  giv^n  to  show  that  they  contisted  of  four  houses  *with  one  garden, 
^  which,  however,  was  capable  of  being  divided  into  four.  It  was  con* 
teaded  for  her,  that  the  clause  respecting  the  division  of  the  daughter's  part,  in 
the  event  of  her  dying  unmarried,  applied  to  her  part  of  the  books  only,  and 
did  not  operate  to  give  the  lessors  of  the  plaintiff  any  interest  in  the  real  pro- 
perty. The  learned  judge  thought  that  it  applied  to  all  that  was  left  to  her,  and 
directed  the  jury  lo  find  a  verdict  for  the  plaintiff,  but  gave  the  defendant  leave 
to  mo? e  to  enter  a  nonsuit. 

jP.  PoUoek  now  moved  accordingly.  By  the  will  in  question,  the  testator 
first  bequeathed  to  his  daughter  all  his  property  of  a  particular  description,  and 
then  a  half'^rart  of  certain  property  of  a  different  description*  He  then  directs, 
that  if  his  daughter  die  unmarried,  her  part  rforesaid,  which  can  only  refer  to 
that  property  of  which  she  had  a  half*part,  shall  be  divided  by  lot  The  mode 
of  dirision,  too,  explains  the  testator's  meaning,  for  that  is  altogether  inapplicable 
to  one  entire  leasehold  estate.  [Baylbt,  J.  There  was  evidence  that  it  con- 
sisted of  four  houses  and  a  garden,  capable  of  being  divided  into  four.]]  If  the 
words  of  the  will  can  have  a  reasonable  construction  without  that  evidence,  it 
caxmot  properly  be  taken  into  consideration. 

Abbott,  C.J.  I  think  that  the  expression,  "  her  part  aforesaid,"  applies  to 
the  whole,  which,  by  the  former  part  of  the  will,  had  been  given  to  the  daugh- 
ter. And  this  construction  is  corroborated  by  the  nature  of  the  property.  It 
iM  given  over  upon  the  death  of  the  daughter  unmarried.  Now  that  is  a  provi- 
*fiS2l  ^^^^  much  *more  likely  to  be  made  respecting  real  property,  than  the 
-^  half-part  of  the  books  which  were  bequeathed  to  Mary  Gell. 

Rule  refused. 


SIMPSON  V.  ROUTH  and  Others. 

Hie  phuntiflTs  goods  were  distrained  for  poor-rates,  and  upon  the  sale  produced  Al.  7«.  more 
than  was  necessary  to  satisfy  the  levy.  The  defendants  tendered  to  him  31.  14j.,  which  he 
refoaed  to  accept,  saying  that  it  was  too  late,  but  did  not  then  or  at  any  other  time  demand 
a  settlement  of  the  account  and  the  payment  of  the  overplus :  Huld,  that  the  27  G.  2,  c.  20, 
prevented  the  plaintiiTfrom  recovering  without  making  a  demand  before  the  commencement 
of  the  action,  and  that  the  tender  did  not  make  such  demand  unnecessary. 

Assumpsit  for  money  had  and  received.  Plea,  non-assumpsit,  as  to  all  but 
3/.  14«.,  and  tender  of  that  sum.  Issue  thereon.  At  the  trial  before  Holroyd, 
J.«  at  the  last  Yorkshire  assizes,  it  appeared,  that  the  defendants  had  seized  and 
sold  certain  goods  of  the  plaintiff,  under  a  warrant  to  distrain  for  poor-rates. 
The  arucles  sold  produced  4/.  78,  more  than  was  necessary  to  satisfy  the  levy. 
The  overplus  was  never  demanded,  but  the  defendants  tendered  to  the  plaintiff 
the  sum  of  3/.  14s.,  which  he  refused  to  accept,  saying  that  it  was  too  late. 
That  sum  was  afterwards  paid  into  court.  The  learned  judge  thinking  that  the 
action  could  not  be  maintained  without  a  previous  demand  of  the  overplus, 
directed  a  nonsuit,  but  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  139. 

D.  F,  Jonet  now  moved  accordingly,  and  contended,  that  the  27  6.  2,  c. 
20,  which  enacted,  that  the  overplus  should  be  returned  to  the  party  distrained 
upon,  did  not  render  it  absolutely  necessary  to  make  a  demand  before  the  com- 
neneement  of  the  action.  Even  without  the  aid  of  the  statute,  this  plaintiff 
tnight  have  maintained  an  action  for  the  surplus  produce  of  the  articles  dis- 
trained, without  any  previous  demand.  Now  as  that  statute  was  made  to  se- 
*fl8?1  ^^  ^^^  return  of  the  *overplus,  it  cannot  be  so  construed  as  to 
-^  abridge  his  remedy.  Secondly,  even  if  a  demand  was  necessary  to  en« 
tide  the  plaintiff  to  the  money,  the  bringing  of  the  action  was  of  itself  a  sufB- 
oent  demand.  Thirdly,  the  plea  of  tender  admits  there  was  some  attempt  at 
a  settlement  of  accounts  between  the  parties,  which  supersedes  the  necessity 
of  a  demand,  or  at  all  events  raises  the  presumption,  that  a  demand  of  a  settle- 

VOL.  IX.  38 


298  Simpson  v.  Routh.  E.  T.  1824.  [683 

ment  was  made,  and  the  plaintiff  could  not  possibly  know  the  precise  sum  that 
he  was  entitled  to  receive. 

Abbott,  C.  J.  However  the  law  might  have  stood  before  the  passing  of 
the  act  in  question,  I  am  clearly  of  opinion,  that  the  right  of  a  plaintiff  to  recover 
in  such  an  action  as  the  present,  is  limited  to  those  cases  where  he  has  previ- 
ously made  a  demand  of  the  surplus.  The  second  section  of  the  act  states, 
**  that  the  officer  making  the  distress  shall  deduct  the  reasonable  chai^ges  of 
takinff,  keeping,  and  selling  such  distress,  out  of  the  money  arising  by  the  sale; 
and  me  overplus  (if  any)  after  such  charges  and  also  the  said  penalty  or  sum 
of  money  shsdl  be  fully  satisfied  and  paid,  shall  be  returned,  on  demand^  to  the 
owner  of  the  goods  and  chattels  so  distrained."  If  we  were  to  hold,  that  an 
action  would  He  for  the  surplus  without  any  demand,  we  should  convert  the 
statute  into  a  snare,  by  which  every  parish  officer  would  be  rendered  liable  to 
a  variety  of  actions.  If  it  were  necessary  to  pay  the  money  without  demand, 
it  would  be  incumbent  on  the  officer  to  follow  and  make  a  tender  to  the  party 
distrained  upon,  in  whatever  part  of  the  kingdom  he  might  happen  to  be.  In 
this  as  in  other  cases,  where  a  demand  is  necessary  to  give  a  right  of  action, 
the  commencement  of  the  action  is  not  of  ^itself  a  sufficient  demand.  r^^oA 
Neither  does  the  tender  supply  the  place  of  a  demand.  A  tender  and  ^ 
payment  of  money  into  court,  admit  the  precise  sum  tendered  or  paid  in  to  be 
due,  but  the  admission  does  not  extend  beyond  that.  For  these  reasons,  I 
think  that  the  nonsuit  was  right. 

Batubt,  J.  I  am  clearly  of  opinion,  that  it  was  necessary  to  make  a  de- 
mand before  the  commencement  of  the  action,  and  that  such  a  step  would  have 
been  necessary  at  common  law,  without  the  aid  of  the  statute.  There  was  no 
contract  between  the  parties.  The  defendants  had  a  public  duty  to  perform 
for  the  parish,  and  probably  could  not  avoid  raising  more  than- the  sum  men- 
tioned in  the  warrant,  for  they  could  not  divide  any  chattel,  and  sell  a  part  of 
it,  so  as  to  make  up  the  exact  sum.  The  object  of  the  statute  in  providing 
that  the  overplus  should  be  demanded,  was  probably  to  bring  the  parties  toge- 
ther, to  make  a  settlement ;  and  if  in  this  case  it  had  appeared  that  the  plaintiff 
had  demanded  a  settlement  generally,  and  the  tender  had  been  made  upon  that, 
or  if  the  tender  had  been  made  in  pursuance  of  any  meeting  for  the  purpose  of 
settling  the  accounts,  I  am  not  prepared  to  say  that  it  would  not  have  super- 
seded the  necessity  of  any  other  demand ;  but  it  does  not  appear,  that  when 
the  tender  was  made,  or  at  any  other  time,  the  plaintiff  demanded  a  settlement. 
I  am,  therefore,  of  opinion,  that  we  ought  not  to  grant  any  rule  in  this  case. 

LiTTLEDALB,  J.  It  appears  to  me,  that  the  plaintiff  in  this  case  could  not 
maintain  an  action  without  previously  making  a  demand.  It  has  been  said, 
that  the  very  commencing  an  action  was  a  demand.  That  may  ^be  r^^ge 
sufficient  where  the  money  is  payable  according  to  any  contract  between  ^ 
the  parties,  for  there  it  may  be  supposed,  that  at  the  time  of  making  it,  the 
plaintiff  demanded  that  the  money  should  be  paid  at  a  certain  time.  In  such 
cases,  bringing  an  action  cannot  properly  be  called  making,  a  demand,  but  en- 
forcing a  prior  request  to  pay  the  money  when  due.  But  in  other  instances, 
such  as  a  bond  with  a  penalty  to  pay  a  certain  sum  on  demand,  there  an  ex- 
press demand  must  be  made  before  the  action  can  be  maintained.  So  in  an 
action  on  a  promise  to  pay  a  collateral  sum  on  request,  Birkt  v.  TrippetU  1 
Saund.  32.  The  next  question  is,  whether  the  tender  admitted  a  uemand.  I 
think,  that  it  admitted  nothing  more,  than  that  the  sum  tendered  was  due.  If 
at  that  time  the  plaintiff  had  said  it  was  insufficient,  and  had  demanded  a  fur- 
ther account,  I  am  inclined  to  think  that  it  would  have  been  sufficient. 

HoLROTD,  J.  The  right  of  action  in  this  case  is  founded  upon  the  statute, 
and  that  authorizes  the  party  levying  to  retain  the  surplus  until  it  is  demanded. 
Nor  does  that  impose  any  hardship,  for  at  common  law,  if  trover  had  been 
brought  for  the  goods,  a  previous  demand  must  have  been  made.   Neither  does 
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the  tender  appear  to  supply  the  place  of  a<demand ;  there  roust  be  an  express 
demand,  or  that  which  is  equivalent  to  it  The  plaintiff  said  he  would  not  take 
the  sum  tendered*  because  it  was  too  late,  not  because  he  claimed  a  larger  sum. 
A  tender  admits  all  the  facts  in  a  special  count,  but  if  pleaded  to  a  general 
ooimt,  has  no  effect,  but  that  of  admitting  that  the  sum  tendered  is  due. 

Rule  refused. 


•686]  •ELIZABETH  CROSS  v.  LEWIS. 

In  cue  for  obstmeting  the  plaintifTs  ancient  windows,  it  appeared  that  the  plaintiff  and  de- 
ieodant  had  premiaea  adjoining  each  other;  the  plaintiff's  house  was  about  four  feet  within 
the  boundary  of  her  premises.  Some  witnesses  had  known  it  for  thirty-eight  years,  and 
daring  all  that  time  there  had  been  windows  looking  towards  the  adjoining  premises.  For 
t  lon^  series  of  years  before  the  defendant  purchased  them,  those  premises  had  belonged  to 
a  fiunily  living  at  a  diatance,  and  it  wss  not  proved  that  any  member  of  that  family  had  ever 
•een  them,  and  they  had  been  occupied  by  the  same  tenant  for  the  Isst  twenty  years.  About 
two  yeara  before  the  action  brougnt,  defendant  purchased  them  and  built  a  house,  thereby 
dirkening  the  plaintiff*a  rooms :  Hddt  that  the  circumstance  of  plaintiff's  house  not  being 
at  the  extremity  of  her  premises,  did  not  afiect  the  question,  and  tnat  after  an  eiuoyment  of 
tkirty-cight  years,  in  the  absence  of  any  contradictory  evidence,  the  windowa  were  to  be 
eoosidered  ss  ancient  windows,  and  that  plaintiff  consequently  was  entitled  to  recover. 

Case  for  erecting  a  wall  near  plaintiff's  ancient  windows,  and  obstructing 
the  light  and  air.  Plea^  not  guilty.  At  the  trial  before  Holroyd,  J.,  at  the 
last  Lancaster  assizes,  it  appeared  that  the  plaintiff  was  possessed  of  a  house  in 
the  town  of  Blackburn  with  a  yard  about  four  feet  wide  on  one  side  of  it 
bounded  by  a  wall,  and  there  were  sereral  windows  looking  in  that  direction. 
No  evidence  was  giren  as  to  the  time  when  the  house  was  built,  but  some  of 
the  witnesses  had  known  it  for  thirty-eight  years,  and  the  windows  in  question 
bad  existed  during  all  that  period.  In  1821,  die  defendant  bought  the  premises 
adjoining  the  plaintiff's  yard,  and  built  a  house  thereon,  coming  within  five  feet 
of  the  plaintiff's  wall,  and  which  darkened  the  windows  opening  in  that  direc- 
tion. For  a  long  time  before  the  adjoining  premises  were  purchased  by  the 
defendant,  they  had  belonged  to  a  family  named  Heber,  and  there  was  not  any 
evidence  to  show  that  any  member  of  that  family  had  ever  been  at  Blackburn, 
or  had  ever  seen  the  premises,  which  had  been  for  twenty  years  next  before  the 
iale,  in  possession  of  the  same  tenant  (Mrs.  Percy,)  but  whether  they  were  held 
from  year  to  year  or  for  a  term  of  years,  was  not  proved.  For  the  defendant 
it  was  objected,  first,  that  from  the  situation  of  the  premises,  the  plaintiff's 
windows  not  being  at  the  extremity  of  her  land,  *the  presumption  of  a 
grant  of  a  right  to  have  windows  in  that  direction  did  not  arise ;  and, 
secondly,  that  the  doctrine  of  presumption  could  not  apply  to  this  case,  for  want 
of  evidence  to  show  that  the  owner  of  the  adjoining  premises  knew  that 
the  windows  had  been  opened.  The  learned  judge  thought,  that  upon  the 
evidence,  the  windows  were  to  be  considered  as  ancient  windows,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  but  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

/.  WiUiama  now  moved  accordingly.  A  grant  in  this  case  could  not  be  pre- 
sumed, for  it  was  unnecessary.  The  plaintiff  needed  no  grant,  the  windows 
not  being  put  out  at  the  extremity  of  her  land,  and  a  grant  cannot  be  presumed 
unless  it  be  necessary  in  order  to  account  for  the  existence  of  things  in  the 
state  in  which  they  are  found,  Doe  v.  Reed^  5  B.  &  A.  232.  Here  no  unlawful 
set  was  done  at  first,  and  therefore  there  is  no  ground  for  presuming  a  grant. 
Secondly,  there  was  not  any  evidence  that  the  then  owner  of  the  defendant's 
land  ever  knew  that  the  windows  had  been  made ;  and  in  the  absence  of  that 
knowledge  the  presumption  of  a  grant  cannot  be  raised  against  him,  Daniel  v. 
^orthn  1 1  East,  372.  Nothing  done  by  the  lessee  without  the  consent  of  the 
landlord,  would  give  the  right,  Wood  v.  Veal,  5  B.  die  A.  454.  It  should  there- 
fore have  been  left  to  the  jury  to  say,  whether  they  believed  that  notice  had  or 
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had  not  been  given  to  the  landlord,  Darwin  V.  Upton^  2  Sannd.  176  b, 
n.  2.(a) 

*Abbott,  C.  J.  In  the  case  of  Wood  v.  Veal^  it  appeared,  that  a  r«aoa 
lease  for  ninety-nine  years  had  been  granted,  and  that  as  long  as  living  ^ 
memory  went,  all  persons  had  been  accustomed  lo  go  upon  the  locus  in  quo  at 
their  pleasure ;  and  I  left  it  to  the  jury  to  say,  whether  there  had  been  a  dedi- 
cation to  the  public  before  the  lease  was  granted.  The  expressions  there  used 
as  to  what  would  or  would  not  bind  the  landlord,  were  intended  to  be  applied 
to  the  case  then  before  the  court,  not  generally ;  and  I  do  not  see  any  reason 
to  retract  them.  In  the  present  case  I  think  that  the  position  of  the  plaintiff's 
house,  upon  which  one  point  has  been  made,  is  of  no  importance.  In  actions 
for  obstructing  light  no  question  was  ever  before  made,  as  to  whether  the  win- 
dows were  or  were  not  opened  at  the  extremity  of  the  plaintiff's  land,  nor  was 
it  ever  imagined  that  his  rights  could  be  varied  by  that  circumstance.  As  to 
the  second  point ;  if  it  had  appeared  in  evidence  that  the  windows  were  opened 
during  Mrs.  Percy's  tenancy,  there  would  have  been  much  weight  in  the  argu 
ment  which  has  been  urged  for  the  defendant.  Or  if  the  evidence  of  Mrs.  P.'s 
tenancy  had  gone  as  far  back  as  that  of  the  existence  of  the  windows,  it  would 
have  been  material  to  inquire,  whether  at  that  time  they  had  or  had  not  the 
appearance  of  ancient  lights.  But  upon  this  evidence  it  must  be  taken,  that  they 
were  ancient  lights,  existing  before  Mrs.  P.'s  tenancy  commenced,  and  every 
presumption  must  be  made  in  favour  of  them.  For  these  reasons,  I  think  that 
the  direction  of  the  learned  judge  was  right,  and  that  we  ought  not  to  disturb 
the  verdict  found  fo^  the  plaintiff. 

*Baylet,  J.  I  am  of  opinion  that  a  proper  direction  was  given  to  the  r«^g 
jury  in  this  case.  I  do  not  say  that  twenty  years  possession  confers  a  ^ 
legal  right,  but  uninterrupted  possession  for  twenty  years  raises  a  presumption  of 
right;  and  ever  since  the  decision  oi Darwin  v.  (Jpton,  it  has  been  held,  that  in 
the  absence  of  any  evidence  to  rebut  that  presumption,  a  jury  should  be  directed 
to  act  upon  it.  In  Bealy  v.  Shaw^  6  East,  208,  Lord  ELLSNBORouoii  says,  **  I 
take  it,  that  twenty  years  exclusive  enjoyment  of  the  water  in  any  particular 
.nanner,  affords  a  conclusive  presumption  of  right,  in  the  party  so  enjoying  it, 
derived  from  grant  or  act  of  parliament."  It  has  been  argued,  that  in  order  to 
found  such  a  presumption,  it  must  be  shown,  that  the  first  act  was  illegal.  If 
so,  the  doctrine  of  presumption  can  never  apply  to  windows,  for  a  person  building 
a  house,  even  at  the  extremity  of  his  own  land,  may  lawfully  open  windows  look* 
ing  towards  the  adjoining  property.  If  his  neighbour  objects  to  them  he  may 
put  up  an  obstruction,  but  that  is  his  only  remedy ;  and  if  he  allows  them  to 
remain  unobstructed  for  twenty  years,  that  is  a  sufficient  foundation  for  the  pre* 
sumption  of  an  agreement  not  to  obstruct  them.  This  case  is  much  stronger, 
the  right  is  proved  to  have  existed  for  thirty-eight  years ;  the  commencement 
of  it  is  not  shown.  It  is  possible  that  the  premises,  both  of  the  plaintiff  and 
defendaht,  once  belonged  to  the  same  person,  and  that  he  conferred  on  the  plain- 
tiff, or  those  under  whom  she  claims,  a  right  to  have  the  windows  free  from 
obstniction.  Daniel  v.  North  has  been  relied  upon,  to  ehow  that  the  tenancy 
of  Mrs.  Percy  rebutted  the  presumption  of  a  grant ;  but  this  is  a  very  *dif-  rmAoa 
ferent  case  ;  her  tenancy  was  shown  to  have  existed  for  twenty  years.  ^ 
but  the  origin  of  the  plaintiff's  right  was  not  traced. 

LiTTLEDALB,  J.  It  makes  no  difference  in  this  case  that  the  windows  were 
not  at  the  extremity  of  the  plaintiff's  land ;  for,  unless  something  be  shown  to 
restrain  his  right,  a  man  may,  at  the  extremity  of  his  land,  put  out  windows 
looking  in  any  direction  whatever ;  and  for  that  reason,  the  vendor  of  land  for 
building,  not  unfVequently  takes  a  covenant  to  restrain  that  right  The  case  of 
windows  is,  therefore,  always  different  from  the  exercise  of  a  right  of  way  or 
of  common ;  for  tliere,  if  the  thing  be  done  without  a  right,  an  actual  trespass 

(a)  See  also  Gray  v.  Bond,  8  B.  &  B.  667. 
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m  committed.  As  to  the  second  point,  it  was  prored,  that  the  windows  had 
existed  for  thirty-eifht  years,  and  Mrs.  Percy's  tenancy  for  twenty.  How  the 
bod  was  occupied  for  eighteen  years  before  that  time  did  not  appear.  I  think 
diat  quite  sufficient  to  found  the  presumption  of  a  grant,  and  Uiat  this  verdict 
ought  not  to  be  disturbed. 

HoLROTD,  J.  At  the  trial  I  considered  the  windows  in  question  as  ancient 
lights,  and  that  the  plaintiff  had  by  law  a  right  to  enjoy  them,  and  that  it  w» 
not  a  question  to  be  determined  by  the  jury,  without  some  evidence  to  contra- 
diet  the  idea  of  their  being  ancient  lights.  In  Daniel  and  North  this  view  of 
&e  qsestion  could  not  be  taken,  for  the  putting  out  of  the  windows  was  proved. 
A  stream  of  water  is  at  first  the  property  of  each  person  through  whose  land  it 
flows ;  but  the  water  may  be  appropriated  by  an  individual,  and  afler  he  has 
enjoyed  it  for  a  certain  length  of  time,  that  enjoyment  cannot  be  interrupted, 
*6011  '^^^^^S^  ^^  might  at  first  have  *been  prevented.  So  a  man  may  on  his 
-^  own  land  erect  a  house,  with  windows  looking  towards  his  neighbour's 
premises ;  at  first  they  may  be  obstructed,  but  if  no  interruption  is  offered,  he 
may  at  length  prescribe  for  them  as  ancient  windows,  and  claim  to  have  them 
free  from  obstruction,  as  in  Bland  v.  Mosdey^  cited  in  Aldred^s  case,  9  Co.  57. 

Rule  refused. 


CAMBRIDGE  v.  ANDERTON. 

Where  a  ship  is  00  much  injured  by  perils  of  the  sea  as  not  to  be  repairable  at  all,  or  not  re- 
pairable without  an  expense  ezceedins  her  value  when  repaired,  the  assured  may  recover 
wt  a  total  loss  without  giving  notice  of  abandonment. 

AssuMLPsrr  on  a  policy  of  assurance  on  the  ship  Commerce,  from  Quebec  to 
Bristol,  stating  a  loss  by  perils  of  the  sea :  Plea,  general  issue.  At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Hilary  term,  it  appeared 
that  the  Commerce,  with  a  cargo  on  board,  sailed  from  Quebec  on  the  8th  of 
July,  1829,  and  about  220  miles  below  Quebec  got  upon  rocks  in  the  river  St. 
Lawrence,  in  foggy  and  tempestuous  weather.  She  was  there  much  injured,  and 
lunreyed  by  experienced  persons,  who  gave  it  as  their  opinion,  that  the  expense 
of  getting  her  off  the  place  where  she  was  lying,  (if  that  could  be  accomplished,) 
and  repairing  her,  would  far  exceed  the  value  of  her  when  repaired ;  under 
these  circumstances  the  captain  and  the  agents  for  the  plaintiff  sold  the  ship, 
with  her  certificate  of  registry.  The  purchaser  did  succeed  in  getting  her  off 
the  rock,  took  her  back  to  Quebec  and  repaired  her ;  she  afterwards  sailed  on 
•  voyage  to  England,  but  was  lost  in  the  Gulf  of  St.  Lawrence :  the  plaintiff 
never  gave  any  notice  of  abandonment  to  the  underwriters.  The  lord  chief 
*6921  *j^^^^^  ^^^  ^^  j^^»  ^^^  i^f  under  the  circumstances  in  evidence,  they 
^  thought  that  the  ship  was  not  repairable  at  all,  or  that  when  repaired  she 
would  not  be  worth  the  expense  of  doing  the  repairs,  the  plaintiffs  were  enti- 
tled to  recover  for  a  total  loss,  but  that  otherwise  they  could  claim  for  an  ave- 
rage loss  only.     The  jury  found  a  verdict  for  a  total  loss,  and  now 

The  Attomey-Gentral  moved  for  a  new  trial.  It  may  be  admitted  that 
under  some  circumstances  the  owner  has  the  choice  of  giving  up  to  the  under- 
wrilen  the  thing  insured,  and  claiming  a  total  loss,  or  he  may  retain  the 
property  and  claim  for  an  average  loss ;  but  then  he  should  give  notice  of 
abandonment  in  order  to  indicate  his  choice.  Hodgson  v.  Blakiatone,  Marsh. 
Ins.  611 ;  Martin  v.  Crokatt,  14  East,  465 ;  Bell  v.  Nixon,  Holt,  N.  P.  C. 
423.  In  the  next  place,  there  was  not  sufficient  evidence  that  it  was  necessary 
for  the  master  to  sell  the  vessel.  In  Idle  v.  Royal  Exchange  Asauranee^ 
9  Taunt.  755,  which  came  before  this  court  on  error,  a  venire  de  novo  was 
awarded,  because  the  special  verdict  did  not  expressly  find  that  a  sale  was 
■weessary.  Here  the  ship  was  certainly  greatly  injured,  but  was  not  a  wreck* 
for  she  wus  sold  as  a  ship,  with  her  certificate  of  registry.     [Abbott*  C.  J. 
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ITie  master  had  no  power  to  sell  the  register.]     She  was  aflerwards  repaired 
and  actually  sailed  on  a  voyage  to  this  country. 

Abbott,  C.  J.  Whether  &ie  ship  were  repairable  or  not  was  left  as  a  ques- 
tion to  the  jury,  and  I  think  that  they  disposed  of  it  correctly.  If  the  subject- 
matter  of  insurance  remained  a  ship  it  was  not  a  total  loss,  but  if  it  were  re- 
duced to  a  mere  congeries  of  planks,  the  vessel  *was  a  mere  wreck,  the  rMoo 
name  which  you  may  think  fit  to  apply  to  it  cannot  alter  the  nature  of  ^ 
the  thing. 

Batley,  J.  I  take  the  legal  principle  to  be  this ;  if,  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that  character  and  becomes  a 
wreck,  that  is  a  total  loss,  and  the  master  may  sell  her,  and  the  assured  may 
recover  for  a  total  loss,  without  giving  any  notice  of  abandonment.  This  was 
decided  in  Bead  v.  Boriham^  8  B.  £  B.  147,  and  although  Richardson,  J., 
there  differed  from  the  rest  of  the  court,  that  was  only  upon  the  facts  of  the 
case,  and  not  as  to  the  legal  principle  upon  which  it  was  decided. 

HoLROYD,  J.(a)  Where  Uie  damage  sustained  makes  the  loss  a  total  loss,  it 
is  unnecessary  to  give  notice  of  abandonment 

Rule  re(used.(6) 

(a)  Littledale  was  in  the  bail  court  during  the  argument,  and  gave  no  opinion. 
(6)  See  BobeHson  y.  Clarke,  1  Bing.  445. 


RAVENGA  V.  MACKINTOSH. 

It  ia  a  good  defence  to  an  action  for  a  malicious  arrest,  that  the  defendant,  when  he  caused  the 
plaintiff  to  be  arrested,  acted  boni  fide  upon  the  opinion  of  a  le^l  adviser  of  competent  skill 
and  ability,  and  believed  that  he  had  a  good  cause  of  action  against  the  plaintiff.  But  where 
it  appeared  that  the  party  was  influenced  by  an  indirect  motive  in  making  the  arrest,  it  was 
held  to  be  properly  left  to  the  jury  to  consider  whether  he  acted  bonft  fide  upon  the  opinion 
of  his  legal  adviser,  believing  that  he  had  a  good  cause  of  action. 

This  was  an  action  for  a  malicious  arrest:  plea  not  guilty.  At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  afler  last  Hilary  term,  the  follow- 
ing *facts  were  given  in  evidence :  The  defendant,  who  was  an  army  r^^A 
accoutrement  maker,  resident  in  London,  had,  in  January,  1822,  made  ^ 
a  contract  with  one  Mendez,  who  then  acted  as  the  agent  of  the  government  of 
Columbia,  to  supply  and  ship  for  the  use  of  that  government  a  laige  quantity 
of  arms  and  accoutrements ;  the  defendant  shipped  the  same,  and  received  in 
payment  of  them  certain  debentures,  signed  by  Mendez,  as  the  agent,  and  foi 
account  of  that  govemmenu  On  the  arrival  of  the  goods  in  South  America,  the 
Columbian  government  repudiated  the  contract,  alleging  that  Mendez  had  ex- 
ceeded his  authority.  In  February,  1823,  the  plaintiff  arrived  in  this  country, 
vested  with  the  character  of  accredited  agent  of  the  Columbian  government,  and 
soon  after  his  arrival  an  application  was  made  to  him  by  the  defendant  to 
acknowledge  the  contract  made  with  Mendez,  and  to  confirm  the  debentures 
which  had  been  granted.  The  plaintiff  refused  to  do  this.  On  the  3d  of  March 
the  attorney  of  Mackintosh  wrote  a  letter  to  Ravenga,  stating,  that  by  the  laws 
of  this  country  he  was  personally  liable  to  pay  the  debt  contracted  by  the  Co- 
lumbian government,  and  that  if  he  did  not  make  some  satisfactory  arrangement 
proceedings  would  be  taken  against  him,  which  would  involve  him  in  difficul- 
ties. On  the  6th  of  March,  Ravenga's  attorney  replied  to  this  letter,  and  de- 
sired to  be  furnished  with  copies  of  the  contract  between  Mackintosh  and  Men- 
dez, in  order  that  he  might  form  an  opinion  whether  or  not  Ravenga  was  per- 
sonally responsible.  In  that  letter  it  was  stated  that  Ravenga  was  not  author- 
ized either  to  confirm  the  contract  or  the  debentures,  and  that  the  government 
of  Columbia  had  disapproved  of  that  contract,  in  consequence  of  Mendez  hav- 
ing exceeded  his  authority.  The  ^defendant's  solicitor  refused  to  fur-  r^AQK 
nish  any  documents.     It  appeared  further,  that  before  the  action  was  L 
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commenced,  the  defendant  laid  a  case,  and  all  his  documents  and  papers,  before 
a  special  pleader  of  considerable  experience.  One  of  the  queries  put  in  that 
ease  was,  whether  the  Columbian  government  was  bound  by  the  contract  made 
by  Mendez ;  another  was,  whether  Ravenga  (who  at  the  time  when  that  con- 
tract was  made,  held  the  office  of  minister  for  foreign  affairs  in  the  Columbian 
republic)  was  personally  liable.  Another  query  was,  whether,  in  the  event  of 
Mackintosh  causing  Ravenga  to  be  arrested,  an  action  would  lie  at  the  suit  of 
the  latter  for  a  malicious  arrest,  in  case  it  should  turn  out  that  he  was  not  lia- 
ble ?  Upon  this  case  an  opinion  was  given,  first,  that  the  Columbian  govern- 
ment was  liable ;  secondly,  that  Ravenga,  as  a  member  of  that  government,  was 
personally  responsible ;  and  thirdly,  that  an  action  would  not  be  maintainable 
by  Ravenga  against  Mackintosh  for  a  malicious  arrest,  in  case  the  court  should 
be  ultimately  of  opinion  that  Ravenga  was  not  personally  liable.  On  the  5th 
of  March,  1823,  the  defendant  made  an  affidavit,  that  Ravenga  was  indebted  to 
him  in  90,000/.,  for  goods  sold  and  delivered,  and  on  the  same  day  a  bill  of 
Middlesex  issued.  The  plaintiff  was  arrested  on  the  20th  of  March,  and  re- 
mained in  custody  until  the  17th  of  May,  when  he  was  discharged  upon  bail. 
No  further  proceedings  were  taken  in  the  action  until  Michaelmas  term,  when 
a  peremptory  rule  to  declare  was  taken  out,  and  a  declaration  delivered,  but  on 
the  15th  of  December,  a  rule  to  disc4)ntinue  was  taken  out,  and  the  defendant 
paid  the  taxed  costs.     Upon  this  evidence,  the  lord  chief  justice  directed  the 
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jury  to  find  a  verdict  for  the  defendant,  if  they  were  of  ^opinion  that,  at 


the  time  when  the  arrest  was  made.  Mackintosh  acted  truly  and  sin- 
cerely upon  the  faith  of  the  opinion  given  by  his  professional  adviser,  actually 
believing  that  Ravenga  was  personally  liable,  and  that  he  might  be  lawfully  ar- 
rested, and  that  he  (Mackintosh)  could  recover  in  that  action  ;  but  to  find  for 
the  plaintiff,  if  they  were  of  opinion  that  Mackintosh  believed  that  he  must  fail 
in  the  action,  and  that  he  intended  to  use  the  opinion  as  a  protection,  in  case 
the  proceedings  were  aflerwards  called  in  question ;  and  that  he  made  the  ar- 
rest, not  with  a  view  of  obtaining  his  debt,  but  to  compel  the  plaintiff  lo  sanc- 
tion the  debentures.  The  jury  found  a  verdict  for  the  plaintiff  with  250/. 
damages. 

The  Attorney' General  now  moved  for  a  new  trial.  In  order  to  maintain  this 
action,  the  plaintiff  is  bound  to  prove  first,  malice  in  the  defendant ;  and  se- 
condly, that  he  had  no  reasonable  or  probable  cause  of  action.  Now,  assuming 
that  malice  was  proved  in  this  case,  by  showing  that  Mackintosh  was  influenced 
by  an  indirect  motive,  in  arresting  the  plaintiff,  viz.,  to  induce  him  to  sanction 
the  debentures  given  by  Mendez,  still  it  was  incumbent  upon  the  plaintiff  to 
show,  that  Mackintosh  had  not  any  reasonable  or  probable  cause  of  action 
against  Ravenga.  Suppose  A.  to  be  indebted  to  B.,  and  to  be  in  possession  of 
a  house,  of  which  B.  wishes  to  obtain  possession,  and  B.  threatens  to  arrest  A. 
unless  he  consents  to  give  up  the  house  to  him,  and  upon  his  refusal  he  does 
arrest  him,  could  it  be  contended  that  such  an  action  as  the  present  could  be 
maintained  against  B.  ?  [Baylky,  J.  In  that  case  there  is  an  actual  debt  due ; 
*6971  ^"^  ^^  being  so,  there  is  not  only  a  probable  but  an  actual  cause  of  *ac- 
-^  tion.]]  But  still  there  is  an  indirect  motive,  and  consequently,  there  is 
malice  in  the  defendant,  his  object  being,  not  to  obtain  his  debt,  but  possession 
of  the  house.  Whether  there  was  probable  cause  or  not  is  a  question  of  law 
to  be  decided  by  the  judge.  Bull.  N.  P.  14.  When  the  facts  are  doubtful, 
t])e  evidence  may  be  lef^  to  the  jury,  in  order  to  ascertain  the  facts  ;  but  as  soon 
as  they  are  ascertained,  it  becomes  a  question  of  law,  and  that  question  was 
not  decided  at  the  trial  of  this  case.  It  appeared  in  evidence,  that  Mackintosh 
had  a  probable  cause  of  action  against  Ravenga,  for  he  had  a  debt  due  to  him 
from  the  Columbian  government ;  and  he  was  advised,  by  a  person  of  compe- 
tent skill  and  knowledge,  that  Ravenga,  who  was  a  member  of  that  government, 
was  personally  liable  for  that  debt     Although,  therefore,  he  had  not  an  actual, 
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he  still  had  a  probable  eauae  of  action  againat  Ravenga.  He  had  a  reaaonable 
ground  for  believing  that  he  had  a  cauae  of  action*  and  that  constituted  a  pro- 
bable eause. 

Bayley,  J.  I  have  no  doubt  that  in  this  case  there  was  a  want  of  probable 
cause.  I  accede  to  the  proposition,  that  if  a  party  lays  all  the  facts  of  his  case 
fairly  before  counsel,  and  acts  bon&  fide  upon  the  opinion  given  by  that  counsel 
(however  erroneous  that  opinion  may  be)  he  is  not  liable  to  an  action  of  this 
description.  A  party,  however,  may  take  the  opinions  of  six  different  persons, 
of  which  three  are  one  way  and  three  another.  It  is  therefore  a  question  for 
the  jury,  whether  he  acted  bona  fide  on  the  opinion,  believing  that  he  had  a 
cause  of  action.  The  jury  in  this  case  have  found,  and  there  *wa8  r»aQA 
abundant  evidence  to  justify  them  in  drawing  the  conclusion,  that  the  ^ 
defendant  did  not  act  bona  fide,  and  that  he  did  not  believe  that  he  had  any 
eause  of  action  whatever.  Assuming  that  the  defendant's  belief  that  he  had  a 
cause  of  action  would  amount  to  a  probable  cause,  still,  after  the  jury  have 
found  that  he  did  not  believe  that  he  had  any  cause  of  action  whatever,  the 
judge  would  have  been  bound  to  say,  that  he  had  not  reasonable  or  probable 
cause  of  action. 

HoLROYD,  J.  I  think  the  case  was  left  correcdy  to  the  jury,  and  that  they 
have  drawn  a  proper  conclusion  from  the  evidence.  It  is  unnecessary  to  de- 
cide in  this  case,  whether  a  party  who  acts  upon  a  belief  that  he  has  a  good 
cause  of  action  (such  belief  being  founded  upon  the  opinion  of  a  legal  adviser 
of  competent  skill  and  ability)  but  influenced  by  a  malicious  motive,  can  be 
said  to  have  a  reasonable  or  probable  cause  of  action,  when  in  truth  he  has  no 
actual  cause  of  action,  because  the  jury  here  have  found  that  the  defendant  did 
not  act  bona  fide  upon  the  opinion  given,  and  did  not  believe  that  he  had  any 
cause  of  action  whatever.  Assuming,  therefore,  that  a  bona  fide  belief,  founded 
upon  the  opinion  of  counsel,  that  a  party  had  a  good  cause  of  action,  when  in 
fact  he  had  none,  would  be  sufficient  to  show  that  he  had  a  probable  cause  of 
action,  (upon  which,  however,  I  pronounce  no  opinion,)  still  in  this  case,  as  it 
must  be  taken  after  the  finding  of  the  jury,  that  he  did  not  believe  that  he  had 
any  cause  of  action,  it  is  quite  clear,  that  there  was  no  probable  cause ;  and  that 
being  so,  there  is  no  ground  for  disturbing  the  verdict 

LiTTLEOALE,  Justico,  concurrcd. 

Rule  refused. 


•WILLIAMS  V.  GLENISTER.  [♦699 

Where  the  parish  clerk  refused  to  read  in  church  a  notice  which  was  presented  to  him  for  that 
purpose,  and  the  person  presenting  it,  read  it  himself  at  a  time  when  no  part  of  the  church- 
service  was  actually  going  on :  Hddt  that  although  a  constable  might  be  juatified  in  remov- 
ing  him  from  the  church,  and  detaining  him  until  the  service  was  over,  yet  he  could  not 
legally  detain  him  afterwards  in  order  to  take  him  before  a  magistrate. 

Trespass  for  false  imprisonment.  The  declaration  stated,  that  the  defendant, 
at  the  parish  of  Tring,  &c.,  assaulted  the  plaintiff,  and  took  him  out  of  a  certain 
church  there,  to  a  certain  inn,  and  there  imprisoned  him  for  two  hours.  Pleas, 
first,  not  guilty ;  secondly,  a  justification,  which  was  immaterial,  as  the  defendant, 
being  a  constable,  was  entitled  to  give  the  whole  defence  in  evidence  under  the 
general  issue.  At  the  trial  before  Alexander.  C.  B.,  at  the  last  assizes  for 
the  county  of  Hertford,  it  appeared,  that  on  Sunday,  the  24th  of  August  last,  the 
plaintiff  presented  a  notice  to  the  parish  clerk  at  Tring,  and  desired  him  to  read 
it.  The  clerk,  after  consulting  the  minister,  refused  to  do  so.  After  the  Nicene 
creed  had  been  read,  and  whilst  the  minster  was  walking  from  the  communion- 
table to  the  vestry-room,  and  no  part  off  the  service  was  then  actually  going  on, 
the  plaintiff  stood  up  in  his  pew  and  read  the  notice,  which  was  to  this  effect: 
*'  Take  notice,  that  a  vestry  will  be  held  in  this  church,  on»  &c.,  to  choose  new 
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Gharchwardens  in  the  plaee  of  the  present ;"  whereupon  the  minister  desired 
the  defendant,  a  constable,  to  take  him  out  of  the  church.  The  defendant 
accordingiy  took  him  from  the  church  to  an  inn,  where  he  detained  him  for  an 
hour  after  the  service  was  over,  and  then  allowed  him  to  go,  upon  promising 
to  attend  before  a  neighbouring  magistrate  the  next  morning.  The  plaintiff 
accordingly  did  attend  there,  when  he  was  dismissed  by  the  magistrate,  no 
*7001  <^™P^itit  being  made  against  him.     *It  was  objected  for  the  defendant, 

-^  that  the  action  would  not  lie,  for  that  the  defendant  did  no  more  than 
he  was  justified  in  doing,  in  order  to  preserve  tranquillity  in  the  church.  The 
lord  chief  baron  told  the  jury,  that  although  the  defendant  might  be  justified  in 
taking  the  plaintiff  out  of  church,  and  detaining  him  till  the  service  was  over, 
jet  he  had  no  right  to  detain  him  afler  that  time.  A  verdict  having  been  found 
for  the  plaintiff, 

MolphuB  moved  to  enter  a  nonsuit,  or  have  a  new  trial,  and  contended,  that 
the  defendant  was  justified  in  detaining  the  plaintiff,  in  order  to  take  him  before 
a  magistrate.  Immediately  after  the  Nicene  creed  the  rubric  has  this  direc- 
tion :  <<  Then  the  curate  shall  declare  unto  the  people  what  holy  days  or  fasting 
days  are  in  the  week  following  to  be  observed,  ^.,  and  nothing  shall  be  pro- 
claimed  or  published  in  church,  during  the  time  of  divine  service,  but  by  the 
minister ;  nor  by  him  any  thing  but  what  is  prescribed  in  the  rules  of  this  book, 
or  enjoined  by  die  king,  or  by  the  ordinary  of  the  place."  The  plaintiff,  there- 
fore, was  clearly  guilty  of  an  offence  against  that  direction,  and  improperly  dis- 
turbed the  congregation,  by  reading  the  notice,  as  proved  at  the  trial.  Now, 
by  the  1  M.  stat.  2,  c.  3,  s.  3,  it  was  enacted,  ^  that  if  any  person  or  persons 
shall  maliciously,  wilfully,  or  of  purpose,  molest,  let,  disturb,  vex,  disquiet,  or 
otherwise  trouble  any  parson,  vicar,  parish  priest,  or  curate,  or  any  lawful  priest, 
preparing,  saying,  doing,  singing,  ministering,  or  celebrating  the  mass,  or  other 
such  divine  service,  sacraments,  or  sacramentals,  as  was  most  commonly  frequent- 
ed and  used,  in  the  last  year  of  the  reign  of  H.  8,  or  that  at  any  time  hereafter 
*7011  ^^^^  ^  allowed,  set  forth,  or  authorized  by  the  queen's  majesty,  &c., 

^  every  such  offender  and  offenders  in  any  the  premises,  his  or  their  aider, 
procurer,  or  abettor,  immediately  and  forthwith  after  any  of  the  said  act  or  acts, 
or  other  the  said  misdemeanors  so  committed,  done,  or  made,  at  any  time  or 
times  after  shall  be  apprehended  and  taken  by  any  constable  or  churchwarden 
of  the  said  parish,  town,  or  place  where  the  said  offence  shall  be  so  committed, 
or  by  any  other  officer,  or  by  any  other  person  then  being  present  at  the  time 
of  the  said  offence  so  unlawfully  committed  ;  which  person  or  persons  so  appre- 
hended, with  convenient  speed  shall  be  brought  and  carried  to  any  justice  of 
peace  within  the  said  shire,  or  within  any  city,  borough,  &c.,  where  the  said 
offence  shall  be  so  committed  :**  and  then  power  is  given  to  the  justice  to  punish 
the  offender.  And  again,  by  the  1  W.  &  M.  c.  18,  s.  18,  it  is  provided,  *•  that 
if  any  person  shall  willingly  and  of  purpose,  maliciously  or  contemptuously 
come  into  any  cathedral,  pansh  church,  chapel,  or  other  congregation  permitted 
by  this  act,  and  disquiet  and  disturb  the  same,  or  misuse  any  preacher  or 
teacher,  such  person,  upon  proof  thereof  before  any  justice  of  peace,  by  two  or 
iQore  sufficient  witnesses,  shall  find  two  sureties,  to  be  bound  by  recognisance 
in  the  penal  sum  of  50/.,  and  in  default  of  such  sureties,  shall  be  committed  to 
prison,  there  to  remain  till  the  next  general  or  quarter  sessions  ;  and  upon  con- 
viction of  the  said  offence,  shall  suffer  the  pain  and  penalty  of  20/.,  to  the  use 
of  the  king.**  [Abbott,  C.J.  In  order  to  bring  the  case  within  those  statutes, 
must  it  not  appear  that  the  disturbance  was  wilful  and  malicious  ?1  The  act 
of  reading  a  notice,  in  the  manner  and  at  the  time  when  the  plamtiff  did  it, 
*7021  ^^^^  ^^^  ^^^  ^disturb  the  congregation  ;  and  the  law  will  presume  that 

•^  he  intended  to  effect  that  which  was  the  necessary  consequence  of  his 
act 

Abbott,  C.  J.     It  appears  to  me,  that  the  1  M.  stat.  2,  u  a,  merely  gave  U» 
▼OL.  n.  30  2  c  2 
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the  oommon  hw  eognisance  of  an  ofieoce  which  was  hefore  paniflhable  hj  ikt 
eiMslesiastical  law ;  in  order  to  be  within  that  statute,  the  party  must  malicioiislyv 
wilfully,  or  of  purpose,  molest  the  person  celebrating  dirine  senrioe.  Had  the 
notice  been  read  by  the  plaintiff  whilst  any  part  of  the  senrioe  was  actually 
going  on,  we  might  have  thought  that  he  had  done  it  on  purpose  to  molest  the 
minister ;  but  the  act  having  been  done  during  an  intenral  when  no  part  of  the 
service  was  in  the  course  of  being  performed,  and  the  party  apparently  suppos- 
ing that  he  had  a  right  to  give  such  a  notice,  I  am  not  preparea  to  say  that  the 
1  M.  Stat  2,  c.  3,  warranted  his  detention,  in  order  that  he  mkht  be  taken  be- 
fore a  justice  of  peace.  Neither  does  the  case  come  within  the  toleration  act, 
1  W.  fit  M.  c.  18.  That  only  applies  where  the  thing  is  done  williilly,  and  of 
purpose  malicously  to  disturb  the  congregation  or  misuse  the  preacher.  The 
detention  of  the  plaintiff  after  the  time  when  the  service  ended,  was  therefore 
illegal,  and  we  ought  not  to  disturb  the  verdict  whi<^  has  been  found. 

Rule  refuBcd* 


•BOULTON  V.  CROWTHER.  [•703 

B^  the  general  turnpike  act,  the  trustees  of  roads  are  amhorixed  to  (fivert,  shorten,  alter,  or 
improve  the  oourae  or  path  of  any  of  the  roads  nnder  their  management,  and  divert,  shorten, 
vary,  alter,  and  improve  the  course  or  path  of  any  roads  throu^  or  over  any  commons  or 
waste  grounds,  or  uncultivated  lands,  without  making  satisfaction  for  the  same ;  and  through 
or  over  any  private  lands  tendering,  or  making  satisCution  to  the  owners  thereof  and  persone 
interested  therein  for  the  damage  sustained  thereby :  Hdd,  that  onder  this  clause,  the  trus- 
tees are  authorised  to  lower  huls  and  raise  hollows :  Heldy  secondly,  that  the  trustees  are 
not  liable  to  an  action  for  a  consequential  injury  resulting  from  an  act  which  they  are  author- 
ized to  do. 

This  was  an  action  against  the  defendantt  as  clerk  to  the  trustees  for  fmtting 
in  execution  an  act  of  parliament,  the  56  G.  8,  c.  51«  entitled  **  An  act  for  en- 
larging the  term  and  powers  of  several  acts  so  far  as  relate  to  the  roacls  from 
Sirmingham  through  Wednesbury  to  High  Bullen."  The  declaration  charged 
l!hat  the  defendant  wrongfully  and  injuriously  caused  to  be  banked  up,  raised 
and  elevated,  the  highway  adjoining  the  plaintiff's  pleasure  ground  and  pre- 
mises, to  a  height  and  level  exceeding  the  previous  ancient  and  accustomed 
height  and  level  of  the  highway,  and  the  level  of  the  pleasure  ground  and  pre- 
iroises,  and  thereby  obstructed  and  stopped  up  the  plaintifT^s  entrances  from  the 
highway  through  his  gates  into  his  pieasure  ground ;  and  that  large  quantities 
•of  gravel,  stones,  and  mud,  accumulated  in  the  highway  so  raised,  fell  into  the 
plainti€''s  pleasure  ground  and  injured  his  plantations.     Plea,  not  guilty. 

At  the  trial  before  Park,  J.,  at  the  last  assizes  for  the  county  of  Warwick,  it 
appeared  that  the  road  mentioned  in  the  declaration,  adjoining  to  the  plaintiff's 
pleasure  ground,  had  been  lowered  in  one  part  and  raised  in  another  by  the 
order  of  the  trustees  of  the  roads ;  so  that  the  entrance  gates  to  his  premises 
situate  next  those  parts  of  the  road  could  not  be  used  by  persons  coming  to  his 
premises  with  carts  *and  otiier  carriages ;  and  that  part  of  the  materials  r^j^ 
of  the  road  had  fallen  into  the  plaintiff's  premises,  and  damaged  his  ^ 
hedge  and  plantations,  as  alleged  in  the  declaration.  Some  evidence  was  given 
to  show  that  the  injury  to  the  plaintiff  accrued  partly  from  the  work  having 
been  done  carelessly  and  negligently ;  but  it  was  contended  by  the  plaintiff^s 
counsel,  that  the  plaintiff  was  entitled  to  recover  whether  the  work  were  done 
rarer«Ily  or  not.  By  the  general  turnpike  act,  8  G.  4,  c.  126,  s.  83,  '^the 
trustees  of  turnpike  roads  were  authorized  to  make,  divert,  shorten,  vary,  alter, 
and  improve  the  course  or  path  of  any  of  the  several  and  respective  roads  under 
their  care  and  management ;  and  to  divert,  shorten,  vary,  alter,  and  improve  the 
course  or  path  of  any  of  the  said  several  roads  through  or  over  any  commons 
or  waste  grounds,  or  uncultivated  lands,  without  making  satisfaction  for  the 
^ame ;  and  through  or  over  uny  private  lands^  tendering  and  making  satisfaetion 
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Id  tbe  owaen  thereof,  tnd  persons  interested  therein,  for  the  damage  that  they 

shall  snataiii  thereby.'*     It  was  contended,  that  although  the  troatees  had  not 

taken  any  of  tfie  plaintiflTa  land»  yet  as  they  had  rendered  it  of  less  yalue  to  him 

in  coDseqaence  of  raising  the  road  in  some  parts  and  lowering  it  in  others,  they 

were  liable,  although  the  act  had  not  provided  a  compensation  for  a  conseqnen* 

tial  damage  accruing  to  a  party  in  a  case  where  no  part  of  his  land  was  taken. 

The  learned  judge,  howcTcr,  was  of  opinion  that  the  action  was  not  maintain- 

able  if  the  trustees  used  proper  care  and  caution,  and  did  nothing  oppressive  or 

arbitrary ;  and  he  directed  the  jury  to  find  for  the  plaintiff,  if  they  were  of 

opinion  that  the  trustees  acted  arbitrarily,  oppressively,  or  carelessly ;  but  if  they 

*7051  ^^^  ^^  *  different  ^opinion,  then  to  find  for  the  defendant     The  jury 

J  having  found  a  verdict  for  the  defendant, 

JervU  now  moved  for  a  new  trial.     The  trustees  were  not  justified  in  doing 

the  act  complained  of,  so  as  to  cause  an  injury  to  the  plaintifif's  property.   The 

act  of  parliament  authorized  them  in  general  terms  to  alter  and  improve  the 

courae  or  path  of  the  road.     They  were  bound  to  do  that  in  such  a  manner  as 

not  to  injure  the  property  of  another.     This  is  distinguishable  from  the  case 

of  the  Plate  Glass  Company  v.  Meredith,  4  T.  R.  794,  because  there  the  act 

of  pariiament  authorized  the  commissioners  to  pave  the  street,  and  it  appeared 

diat  it  could  not  have  been  done  by  any  other  means  than  those  pursued.    As- 

Burning,  however,  that  the  act  itself  was  lawful,  still  as  the  plaintiff  has  sus- 

tained  a  consequential  damage  resulting  from  that  act,  the  defendant  is  liable  in 

this  action,  although  the  trustees  were  acting  in  discharge  of  a  public  duty. 

Leader  v.  Moxon^  3  Wils.  461,  2  Bl.  924,  is  an  authority  expressly  in  point. 

Aod  in  Roberts  v.  Rectd,  16  East,  215,  it  seems  to  have  been  assumed,  that 

the  defendants  were  liable  for  a  consequential  injury  resulting  from  an  act  done 

by  them  in  their  character  of  surveyors  of  the  liigh  way.     Here,  if  the  road  had 

been  diverted  through  the  lands  of  the  plaintiff,  the  trustees  roust,  under  the  act 

of  parliament,  have  tendered  satisfaction,  not  only  for  the  land  taken,  but  for 

any  damage  resulting  from  the  road  passing  through  his  land,  (a)     But  there  is 

Do  provision  in  the  act  of  parliament,  by  which  the  trustees  are  compelled  to 

*7061  *<^™P®>i'^^  ^^^  ^  damage  done  to  the  lands  of  another  where  the  road 

^  does  not  pass  through  his  lands.     If,  therefore,  this  action  is  not  main* 

tunable,  the  plaintiff  has  sustained  an  injury  for  which  the  law  provides  no 

remedy. 

Abbott,  C.  J.  I  think  the  question  left  to  the  jury  by  the  learned  judge 
was  the  most  favourable  for  the  plaintiff  that  by  law  he  could  have  propounded 
aad  left  to  their  decision.  This  action  was  brought  against  the  clerk  to  the 
trustees  of  a  tompike  road,  fur  an  act  which  was  done  by  them,  which,  in  some 
respects,  tamed  out  to  be  injurious  to  the  property  of  the  plaintiff.  The  case, 
therefore,  presents  two  questions.  First,  whether  the  act  done  by  the  trustees 
was  an  act  which,  by  the  3  G.  4,  c.  126,  they  were  authorized  to  do  ;  for  if 
they  were  not  authorized  to  do  it,  then  undoubtedly  they  would  be  liable  to  an 
action  for  any  injurious  consequences  resulting  from  it ;  but  if  they  were  au- 
thorized to  do  what  they  did,  then  it  raises  tlie  question-,  whether  an  action  can 
be  maintained  against  persons  who,  in  the  execution  of  a  public  trust,  and  for 
the  public  benefit,  do  an  act  which  by  law  they  may  do,  but  which  act  works 
acme  special  injury  to  a  particular  individual.  The  first  question  is,  whether 
the  act  done  was  an  act  which  the  trustees  had  an  authority  to  do.  Now  that 
depends  on  the  words  of  the  3  6.  4,  c.  126,  s.  83.  By  that  section  the  trus- 
tees UB  nnthorized,  **  from  time  to  time,  to  make,  divert,  shorten,  alter,  and 
mptvta  tbe  coarse  or  path  of  any  of  the  several  roads  under  their  care  and 
or  any  part  or  parts  thereof.*'  Now,  before  this  act  of  parliament 
1,  the  lowering  and  levellinff  of  hills  had  become  one  of  the  *mo8t 
wd  ordinary  modes  of  improving  the  course  or  path  of  the 

^-tton  V.  Clarke,  6  Taunt.  34. 
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public  roads ;  and  when  the  legislatare  gave  the  trastees,  in  general  words,  the 
power  to  improve  the  course  or  path  of  the  public  roads,  it  must  be  understood 
as  giving  them  the  power  to  effect  that  improvement  by  the  usual  and  ordinary 
mode,  viz.f  by  raising  or  lowering  the  roads.  If,  then,  the  act  of  parliament 
gives  an  authority  in  terms  to  the  trustees  to  alter  and  improve  the  course  of 
the  path  of  the  roads  which  are  under  their  care  and  management,  I  am  cleariy 
of  opinion  that  the  lowering  of  hills  in  a  public  road  was  an  act  which  they 
were  authorized  to  do  under  the  terms,  **  improve  and  alter  the  course  or  path 
of  the  road."  Then,  if  the  act  done  be  an  act  which  they  were  authorized  to 
do,  the  next  question  is,  whetlier  any  individual  who  has  sustained  some  spe- 
cial injury  from  the  act  done,  can  maintain  an  action  at  the  common  law.  That 
he  cannot,  is  expressly  laid  down  by  Lord  Kenyon  and  Buller,  J.,  in  the 
case  of  the  Plate  Glass  Company,  The  language  used  by  Lord  Kenton  is 
very  strong,  and  also  very  general.  He  lays  it  down  as  a  principle,  that  if  the 
commissioners  act  within  their  jurisdiction,  tlie  action  at  common  law  cannot 
be  maintained,  so  that  if  the  statute  does  not  give  the  individual  a  remedy,  he 
is  without  any ;  and  the  same  rule  is  laid  down  by  Buller,  J.  It  seems  to 
me,  that  that  case  is  a  distinct  authority  as  to  the  second  point  now  raised. 
The  act  of  parliament,  I  think,  authorized  the  trustees  to  do  what  they  have 
done.  If,  in  doing  the  act,  they  acted  arbitrarily,  carelessly,  or  oppressively, 
the  law  in  my  opinion  has  provided  a  remedy.  But  the  fact  of  their  having 
so  acted  is  negatived  by  the  finding  of  the  jury.  I  am  *therefore  of  opi-  r^^^Ao 
nion,  that  the  defendant  was  not  liable  to  this  action.  *- 

Baylbt,  J.  I  am  of  the  same  opinion ;  and  I  think  it  would  be  most  mis- 
chievous if  any  doubt  could  be  entertained  as  to  the  liability  of  the  trustees. 
The  case  of  SiUton  v.  Clarke  resembles  the  present  very  closely.  There  the 
defendants  had  a  public  trust  to  perform,  and  a  public  duty  cast  upon  them  by 
act  of  parliament ;  and  it  was  held,  that  they  having  acted  without  malice,  and 
according  to  their  best  skill  and  diligence  in  the  exercise  of  a  public  function 
which  they  were  compelled  to  execute,  although  they  had  done  an  act  which 
occasioned  consequential  damage  to  a  subject,  were  not  liable  for  such  damage. 
It  seems  to  me,  that  the  learned  judge  in  his  address  to  the  jury  adhered  to  3ie 
letter  of  the  law  as  laid  down  by  L.  C.  J.  Gibbs  in  that  case.  As  to  the  ob- 
jection that  the  learned  judge  stated  to  the  jury,  that  the  trustees  were  bound 
to  do  what  they  did,  I  am  of  opinion  that  if  they  found  that  a  material  benefit 
would  result  to  the  public  from  lowering  a  hill  and  filling  up  a  vale ;  and  ihat 
it  could  be  done  without  any  material  injury  to  the  individuals  whose  property 
adjoined,  it  was  not  only  a  sound  exercise  of  the  discretion  of  the  trustees  to 
direct  the  alteration  to  be  made,  but  that  it  was  their  bounden  duty  to  do  so. 
There  can  be  no  doubt  that  the  trustees  would  have  been  justified,  if,  in  the 
exercise  of  their  discretion,  they  had  thought  proper  to  stop  up  the  road  entirely, 
unless  it  could  be  shown  that  it  had  been  originally  a  parish  road,  of  which 
there  was  no  proof.  In  Leader  v.  Moxon,  the  decision  proceeded  upon  the 
ground,  that  the  commissioners  had  exceeded  their  authority  in  raising 
*the  pavement  so  as  to  obstruct  the  plaintiff's  windows.  In  this  case  r«»AQ 
it  appears  to  me,  that  the  defendants  have  not  exceeded  their  authority ;  ^ 
and  the  jury  having  found  that  they  did  not  act  arbitrarily,  wantonly,  or  oppres- 
sively, I  am  of  opinion,  that  being  public  officers  having  a  public  duty  to  per- 
form, they  are  not  liable  for  a  damage  resulting  to  an  individual  from  an  act 
done  by  them  in  the  discharge  of  that  public  duty. 

Holroyd,  J.  I  think  that  the  law  was  most  correctly  laid  down  to  the  jury 
by  the  learned  judge.  The  trustees  had  a  public  duty  imposed  upon  them  by 
an  act  of  parliament.  The  act  complained  of  was  done  by  them  in  the  execa- 
tion  of  that  duty,  and  was  one  which  they  had  a  competent  authority  to  do. 
I  am  of  opinion,  that  no  action  will  lie  for  what  they  have  done  in  the  execution 
of  that  public  duty,  unless  they  exceeded  the  authority  entrusted  to  them,  or 
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abused  that  authority,  by  acting  arbitrarily,  wantonly,  or  oppressirely,  in  the 
mode  of  carrying  it  into  execution.  It  would  be  absurd  to  hold,  that  an  action 
would  lie  against  them,  for  doing  an  act  which  they  are  empowered  by  act  of 
parliament  to  do.  The  act  done  being  itself  lawful,  can  only  become  unlawful 
in  consequence  of  the  mode  in  which  it  is  carried  into  execution ;  and  here  the 
jury  ha? e,  by  their  rerdict,  negatired  the  fact  of  the  act  having  been  done  care- 
lessly, wantonly,  or  oppressively. 

LiTTLBDALB,  J.  I  aUo  think  that  this  action  cannot  be  maintained.  I  agree 
that  a  private  individual  must  so  use  his  own  land  as  not  to  injure  that  of  ano- 
ther, but  the  private  individual  acts  for  his  own  benefit,  and  he  ought  not  to 
obtain  a  benefit  at  the  expense  of  his  neighbour.  But  where  an  act  of  parliament 
*7i0l  ^^^  ^  power  in  ^trustees  or  commissioners,  to  be  exercised  by  them, 

-'  not  for  their  own  benefit,  but  for  that  of  the  public,  and  gives  no  com- 
pensation for  a  damage  resulting  from  an  act  done  by  them  in  the  execution  of 
that  power,  the  legislature  must  be  taken  to  have  intended,  that  an  individual 
should  not  receive  any  compensation  for  the  loss  resulting  to  him  from  an  act 
so  done  for  the  public  benefit.  The  plaintiff  may  have  sustained  'a  minute 
mjnry  in  consequence  of  the  act  done,  but  it  does  not  therefore  follow  that  any 
action  is  maintainable  against  the  commissioners.  Suppose  the  act  of  parlia- 
ment had  authorized  them  to  enter  upon  the  land  of  an  individual,  and  they  had 
entered  and  done  him  an  injury,  by  going  over  the  land,  I  should  doubt  very 
moch  whether  any  action  would  be  maintainable.  Trespass  would  not  be 
maintainable,  because  they  might  justify  under  the  act  of  parliament,  and  there- 
fore the  act  of  entry  could  not  be  questioned.  It  might  even  be  doubted,  if  the 
act  had  authorized  them  to  take  the  land,  whether  any  action  would  lie  against 
them  for  taking  it.  An  ejectment  would  not  lie,  because  the  act  authorized 
them  to  take  the  land.  If  any  action  would  be  maintainable,  it  must  be  assump- 
sit, founded  upon  an  implied  promise.  But  surely  the  law  would  not  imply 
a  promise  in  them  to  pay  for  that  from  which  they  derived  no  benefit,  and 
which  the  legislature  authorized  them  to  take.  Here,  however,  they  do  not 
take  the  land ;  they  only  make  some  alterations  in  the  road,  from  which  a  con- 
sequential injury  arises  to  the  plaintiff.  The  case  of  Leader  v.  Moxon  is  distin- 
gnishable  from  the  present,  because  there  the  commissioners  had  exceeded  their 
audiority ;  and  in  the  Plate  Glass  Company  v.  Meredith^  Lord  Kenyon  and 
••1  p  BvLLBR,  Js.,  both  say,  that  *where  the  act  of  parliament  does  not  pro- 

^  vide  for  compensation,  the  action  is  not  maintainable.  In  Sutton  v. 
Clarke^  Lord  G.  J.  Gibbs  lays  it  down,  that  trustees  are  not  liable.  In  Jones 
V.  Bird^  5  Bam.  Sl  A.  837,  the  commissioners  were  held  responsible  for  an 
act  done  by  them  in  the  discharge  of  their  duty,  but  it  was  expressly  found,  that 
they  had  acted  carelessly  and  negligently.  It  was  assumed,  however,  that  if 
they  had  acted  with  due  care,  they  would  not  have  been  responsible.  Upon 
the  general  principles  of  law,  as  well  as  upon  the  authorities,  I  am  of  opinion 
that  this  action  is  not  maintainable. 

Rule  refused. 


DAVEY  V.  RENTON. 

Bf  the  statute  43  6.  3,  c.  46,  b.  3,  costs  are  to  be  allowed  to  a  defendant  arrested  without 
probable  cause :  HieU,  that  the  statute  does  not  extend  to  cases  where  the  defendant  pays 
mooeT  into  court  and  the  plaintifl*  takes  it  out,  although  it  be  a  much  smaller  sum  than  that 
for  woich  the  defendsnt  is  holdeu  to  bail. 

It  appeared  by  the  affidavit  in  this  case,  that  the  defendant  had  been  arrested 
and  held  to  bail,  upon  an  affidavit  of  debt  for  15/.  and  upwards,  for  goods  sold 
and  delivered ;  that  he  paid  into  court  the  sum  of  6/.,  which  was  taken  out  by 
the  plaintiff.  The  defendant  was  a  baker,  and  had  purchased  flour  of  the  plain- 
On  the  14th  May,  1821,  the  accounts  between  them  were  setded,  and  the 
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balance  paid,  and  a  receipt  in  full  giv£n.  Subsequently,  the  plaintilT  supplied  the 
defendant  with  two  parcels  of  flour,  amounting  to  24/.,  and  the  defendant  pai4 
18/.  on  account  of  these.  On  tlie  morning  of  me  day  during  which  the  affidarit 
of  debt  was  sworn,  the  defendant  being  entitled  to  deduct  6«.  6</.,  for  part  of  the 
flour  which  was  damaged,  tendered  to  the  plaintiff  5/.  14«.  6</.  The  plaintiff 
refused  to  receive  this  sum,  and  the  defendant  afterward  paid  *0/.  into  r«f«io 
court.  The  person  who  was  present  when  the  plainnflf  had  agreed  to  ^ 
make  the  allowance  of  5«.  Oc/.  for  the  damaged  flour,  died  before  the  money 
was  paid  into  court. 

Huichinson  now  moved  that  the  defendant  should  be  allowed  his  costs,  under 
the  Stat.  48  G.  8,  c.  46,  s.  8,  the  plaintiff  not  having  recovered  the  anooiint  of 
the  sum  for  which  the  defendant  had  been  arrested,  and  held  to  special  bail,  and 
&ere  having  been  no  probable  cause  for  the  arrest.  In  Rouveroy  v.  Alison, 
18  East,  90,  where  the  plaintiff  had  taken  the  money  out  of  court,  this  court 
refused  the  rule,  on  the  ground,  that  there  was  no  vexation  in  the  conduct  of 
the  plaintiff.  Here  the  affidavit  clearly  shows,  that  there  was  no  probable  cause 
for  holding  the  defendant  to  bail.  In  Laidlaw  v.  Cockbum,  2  N.  Rep.  70,  the 
court  of  common  pleas  granted  a  rule,  under  similar  circumstances.  In  Builer 
V.  Brown^  1  B.  &  B.  06,  the  defendant  having  paid  a  smaller  sum  of  money 
into  court  than  that  for  which  he  was  arrested,  and  the  plaintiff  having  taken  it 
out,  the  court  of  common  pleas  discharged  a  rule  nisi  for  aUowing  the  defendant 
his  costs ;  but  it  does  not  appear  that  in  that  case  there  was  any  affidavit  to  show 
that  the  plaintiff  had  not  any  probable  cause  for  arresting  for  the  laiger  sum. 

Abbott,  C.  J.  The  decisions  on  this  subject  are  contradictory ;  but  in  the 
last  case  all  the  authorities  were  before  the  court  of  common  pleas,  and  that  court 
was  of  opinion,  that  the  sense  of  the  word  *•  recover*'  did  not  apply  to  the  case 
of  money  taken  out  of  court  by  the  plaintiff.  It  is  very  desirable  to  lay  it  down 
as  a  ^general  rule,  that  where  money  is  paid  into  court  by  the  defendant,  r«.«|g 
and  t^en  out  by  the  plaintiff  in  an  early  stage  of  the  cause,  that  that  ^ 
shall  not  be  considered  as  a  sum  recovered  by  the  plaintiff,  within  the  meaning 
of  the  statute.  The  fact  of  the  plaintiff's  taking  the  money  out  of  court  is  not 
conclusive  against  his  right  to  recover  a  larger  sum ;  he  may  have  been  induced 
to  accept  the  smaller  sum,  to  save  the  expense  of  litigation.  It  is  the  sum  ac- 
cepted by  the  plaintiff,  in  lieu  of  the  sum  which  he  might  perhaps  have  reco- 
vered if  he  had  proceeded  to  judgment.  We  are  all  of  opinion  that  the  statute 
does  not  apply  to  such  a  case. 

_  Rule  refosed. 

The  RING  v.  The  Undertakers  of  the  AIRE  and  CALDER  Navigation. 


A  poor-rate  must  ihow  upon  the  face  of  it  in  respect  of  what  property  the  aaaesament  m  made 

upon  each  individual  charged  by  the  rate. 

Upon  an  appeal,  by  the  undertakers  of  the  Aire  and  Calder  Navigation, 
against  a  rate  or  assessment  made  for  the  relief  of  the  poor  of  the  township  of 
Castleford,  in  the  West  Riding  of  the  county  of  York,  the  sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  court,  upon  the  following  case.  On  the 
rate  in  question  being  produced,  it  appeared,  tltat  the  property  in  respect  of 
which  the  defendants  were  rated  was  specified ;  but  with  respect  to  all  the 
other  individuals  charged  thereby,  it  altogether  omitted  to  state  the  property  in 
respect  of  which  they  were  rated.  The  first  of  those  assessmenti  was  as  fol* 
lows : 

occupier,  rate,  assessment, 

Ashton  Joseph ;  1/.  8«.  d(f.;  2«.  10(f.; 

and  all  the  other  assessments  were  in  a  similar  form.   *It  was  objected,  r^mxA 
that  it  should  have  appeared  by  the  rate,  in  respect  of  what  property  ■- 
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the  MBewment  was  made,  and  that  objection  was  specifically  pointed  oat  by 
the  notice  of  appeal.  The  sessions  oyerruled  this  objection,  subject  to  the  opi- 
nkm  of  thiB  court.  The  case  then  set  out  the  discussion  which  took  place,  as 
to  the  liability  of  the  defendants  to  be  fated  in  respect  of  the  property  for  which 
(hey  were  charged ;  but  it  became  immaterial,  as  the  court  decided  the  case 
upon  the  first  point. 

Blackburn  and  Biandt  in  support  of  the  order  of  sessions.  The  rate  was 
raftciently  certain ;  the  word  ^  occupier'*  orer  the  name  of  the  party  rated, 
shows  that  he  was  chaiged  in  respect  of  real  property ;  and  in  charging  the 
occupier,  the  very  words  of  the  43  Eliz.  c.  2,  have  been  followed.  That  sta- 
tale  does  not  require  that  the  description  of  property  should  appear  in  the 
r&te.(a)  The  form  adopted  in  this  case  is  the  one  given  in  Burn's  Justice,  tit. 
P00r  kaU ;  and  if  it  be  necessary  to  insert  each  description  of  property,  it 
will,  in  large  parishes,  swell  the  rate  to  a  very  inconvenient  size. 

Abbott,  C.  J.  The  objection  to  the  form  of  the  rate  is  decisive.  If  any 
person  wished  to  appeal,  on  the  ground  that  another  was  underrated,  how 
could  he  tell  in  respect  of  what  property  the  rate  was  imposed  ? 

Order  of  sessions  quashed. 

ScarUit  and  Aldermm  were  to  have  argued  against  the  rute. 

(•)  By  the  first  section  of  that  act  power  is  given  to  raise  weekly  or  otherwise  "  (by  taxation 
ef  every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occupier  of  lands,  booses,  tithes 
imprspriate,  propriations  of  tithes,  coal>mines,  or  saleable  underwoods  in  the  said  parish,  in 
sodi  competent  sum  and  sums  of  money  as  they  shall  think  fit,)*'  a  convenient  stock,  6&c. 
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An  igreement  was  made  between  A.  and  B.  that  the  latter  should  serve  for  three  years  at  !«. 
per  day  when  B.  had  work  to  do,  and  when  he  had  no  work,  A.  was  not  to  be  paid.  At 
the  lime  when  the  agreement  was  made,  the  master  told  the  servant  that  he  should  not  have 
work  for  him  during  the  whole  year,  and  particularly  during  the  winter,  and  that  when  ho 
had  not  work  for  him  he  might  set  work  from  other  people :  J/eU,  that  this  was  an  excep« 
tive  hiring,  and  that  the  pauoer  liaving  worked  for  other  people  daring  the  winter  season 
when  his  master  had  no  wora,  and  baring  at  other  times  worked  for  his  master  during  two 
successive  yeara,  did  not  gain  a  settlement. 

Upon  appeal,  against  an  order  of  two  justices,  whereby  Hannah  Brindley 
was  removed  from  the  parish  of  Polesworth,  in  the  county  of  Warwick,  to  the 
parish  of  Saint  Peter,  in  the  parish  of  Derby,  in  the  oounty  of  Derby,  the  ses- 
•ioos  quashed  the  order,  subject  to  the  opinion  of  the  court  on  the  following 


The  pauper  derived  her  settlement  from  her  father,  William  Brindley,  who 
being  Ic^ly  settled  in  the  parish  of  Saint  Peter*s,  Derby,  in  December,  1784, 
agreed  with  one  William  Boolows,  his  uncle,  then  resident  in  the  parish  of 
Polesworth,  to  serve  him  for  three  years,  at  1«.  per  day,  when  he  had  work 
for  him  to  do ;  and  when  he  had  not  work  for  him  he  was  not  to  be  paid ; 
Boolows  told  him  at  the  same  time  he  should  not  have  work  for  him  all  the 
year  round,  particularly  in  the  winter,  and  that  when  he  had  not  work  for  him 
he  might  get  work  from  other  people.  After  making  the  agreement,  William 
Brindley  went  to  work  in  the  collieries,  until  the  spring  of  die  year  1785,  and 
then  went  to  work  with  his  uncle,  according  to  'the  agreement,  and  remained 
with  him  about  nine  months,  when  his  uncle  told  him  he  had  no  employment 
for  him,  and  he  went  and  worked  several  weeks  with  a  Mr.  Barrett,  of  Pooley 
Han,  as  a  labouring  man,  and  after  that,  his  uncle  having  again  work,  he  re« 
tamed  to  him,  and  continued  to  work  for  him  about  nine  months  longer,  when 
he  quitted  him  without  his  leave  and  went  to  Birmingham,  from  whence 
^161  ^^^  never  returned  to  his  service.  He  never  received  any  wages  from 
''  his  iincle  when  he  did  no  work  for  him,  and  never  accounted  with  him 
lor  any  wages  he  received  from  other  people  when  absent  from  his  service. 
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Header^  in  support  of  the  order  of  sessions.  This  case  is  not  distingaishable 
from  Rtx  v.  MartJiam^  1  East,  239.  There  the  pauper  agreed  to  serve  for 
three  years,  at  weekly  wages,  with  a  proviso,  that  if  he  were  prevented  from 
working  by  bad  weather,  illness,  or  want  of  employment,  there  should  be  a 
proportionable  deduction  of  wages.  It  was  held,  that  he  gained  a  settlement 
by  serving  a  year  under  that  hiring. 

Gouibum,  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  In  this  case  the  master  tells  the  pauper  at  the  time  when  he 
is  hired,  that  he  shall  not  have  work  for  him  all  the  year  round,  particularly  in 
the  winter,  and  when  he  had  not  work  for  him,  he  might  get  work  from  other 
people.  This  is  merely  a  hiring  for  so  much  of  the  year  as  the  master  has 
work  for  him.  He  has  the  control  over  the  servant  so  long  as  there  is  work 
for  him.  As  soon  as  there  is  no  work  the  servant  ceases  to  be  under  the  con- 
trol of  the  master,  and  is  at  liberty  to  get  work  ebewhere.  We  are  all  of  opi- 
nion, that  there  was  not  any  hiring  for  a  year. 

Order  of  sessions  quashed. 
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aD  an  information  on  the  5  Ann.  c.  14,  b.  2,  againat  a  carrier  between  Norwich  and  London, 
for  having  game  in  hie  poaseMion  aa  carrier,  it  is  not  neceaaaiy  to  aver  that  the  defendant 
ia  not  a  oerson  qualifiea  to  kill  game,  nor  that  he  had  the  game  in  his  poaaeaaion  knawimgly. 
The  evidence  for  the  proaecution  was,  that  ffanic  was  found  in  the  defendant's  wagon  at  an 
intermediate  place  between  Norwich  and  London :  Hefd,  that  there  was  sufficient  prima 
&cie  evidence  that  the  defendant  had  it  in  hia  poeseasion  as  carrier.  The  evidence  ibr  the 
defendant  was,  that  his  book-keeper  living  at  that  place  did  not  know  of  any  game  having 
been  put  in  there.  Neither  the  driver  of  the  wagon  or  his  assistant  was  called  as  a  witneas : 
Held,  that  this  evidence  did  not  vary  the  case,  and  that  the  defendant  was  properly  convicted 
of  having  the  game  in  his  posaession  as  carrier. 

This  was  a  conviction  against  a  carrier,  for  having  game  in  his  possession. 
The  conviction  stated,  that  Edward  Howell,  of  Thetford,  St.  Peter's,  in  the 
county  of  Norfolk,  came  before  A.  B.  and  G.  D.,  justices,  and  gave  them  to 
understand  and  be  informed,  that  within  three  months  last  past,  viz.  on  August 
25th,  1823,  Samuel  Clarke  Marsh,  of  the  city  of  Norwich,  being  a  common 
carrier,  unlawfully  had  in  his  hands  and  custody  and  possession  as  such  carrier, 
divers,  to  wit,  twenty-two  partridges  and  twenty-two  pheasants  of  the  game  of 
England,  (such  partridges  and  pheasants  not  having  been  sent  up  nor  delivered 
or  entrusted  to  the  said  S.  C.  Marsh,  as  such  carrier  as  aforesaid,  or  in  anywise 
howsoever,  by  any  person  or  persons,  in  any  manner  qualified  to  kill  game,) 
contrary  to  the  statute,  dec.     The  conviction  then  stated  the  summons  of  the 
defendant,  his  appearance,  and  that  he  pleaded  not  guilty.     The  following  evi- 
dence, given  by  two  witnesses  for  the  prosecution,  was  then  set  out ;  that  de- 
fendant was  a  common  carrier,  and  that  his  wagon  stopped  in  the  parish  of 
Elden,  in  the  county  of  Suffolk,  and  that  twenty-two  live  pheasants,  two  live 
partridges,  and  twenty  dead  ones,  were  in  the  wagon,  and  in  the  possession  of 
the  defendant,  as  such  common  carrier.     The  conviction  then  set  out  the  evi- 
dence of  *one  John  Cole,  a  witness  for  the  defendant,  who  stated,  that  r#«ia 
he  was  in  the  employment  of  the  defendant,  as  book-keeper  on  the  day  >- 
in  question ;  that  his  master's  wagon  stopped  that  day  at  Thetford,  on  its  way 
to  London,  and  that  he.  Cole,  saw  the  wagon  at  about  six  o'clock  in  the  even- 
ing ;  that  it  stopped  about  an  hour  aflerwards ;  that  he  saw  nothing  put  into  it, 
except  a  parcel,  which  he  booked,  (which  was  not  the  parcel  in  question ;)  that 
the  wagon  had  been  in  Thetford  some  time  before  he  saw  it,  and  that  he  did 
not  know  what  might  have  been  put  into  it  before  he  saw  it ;  that  James  Smith 
was  the  driver  of  the  said  wagon,  who  was  accustomed  to  drive  it ;  that  he  had 
not  seen  him  since  that  time ;  that  one  Evans  was  with  the  said  James  Smith 
as  helper ;  that  he  did  not  examine  the  wagon,  nor  did  he  know  what  was  in 
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it;  that  he  did  not  see  any  Norwich  way-bill,  nor  was  he  accastomed  to  see 
one,  unless  any  goods  were  left  at  Thetford ;  that  the  said  S.  C.  Marsh  lived 
at  Norwich,  which  is  his  constant  residence ;  that  he  never  saw  him  at  Thetford, 
to  see  what  was  put  into  his  said  wagon ;  and  that  it  was  impossible  for  the 
nid  S.  C.  Marsh,  if  his  wagoner  or  book-keeper  put  any  thing  into  the  wagon 
at  Thetford  or  on  the  road,  to  know  of  it,  unless  he  was  informed  of  it ;  that 
the  wagon  came  into  Thetford  considerably  loaded,  but  that  he,  John  Cole,  did 
not  know  what  was  in  it ;  that  he  was  dismissed  from  his  master's  service  about 
a  week  after  the  25th  of  August,  on  account  of  the  game  found  in  the  wagon 
on  that  day,  and  he  had  not  been  since  employed  by  the  said  S.  C.  Marsh ; 
that  he  and  his  father  had  been  book-keepers  to  S.  C.  Marsh,  for  forty  years 
before.  The  conviction  then  stated,  that,  inasmuch  as  the  defendant  had  not 
itjiffy  adduced  any  ^evidence  of  the  said  pheasants  and  partridges  having  been 
-^  sent  as  aforesaid,  by  any  person  or  persons  qualified  to  kill  game,  nor 
any  evidence  that  the  defendant  was  qualified,  by  the  laws  of  the  realm,  to  kill 
or  destroy  game,  or  to  have  the  said  pheasants  or  partridges  in  his  possession 
9s  aforesaid ;  it  appeared  to  the  justices  that  tiie  defendant  was  guilty  of  the 
premises  charged  upon  him  in  the  information,  and  that  they  therefore  adjudged 
ium  guilty  of  the  offence. 

Naian  and  ChUty  were  to  have  argued  in  support  of  the  conviction,  but  the 
eourt  called  upon 

Scarlett  J  contra,  who  contended,  that  the  information  ought  to  have  negatived 
the  qualification  of  the  defendant,  and  also  to  have  averred  that  he  had  the  game 
in  his  possession  knowingly.  As  to  the  first  objection,  the  uniform  course  of 
the  precedents  of  convictions  against  carriers,  is  to  negative  the  qualification. 
Rtx  V.  Turner^  5  M.  dc  S.  206.  It  is  consistent  with  this  information  that  the 
carrier  in  this  case  may  have  been  a  qualified  person,  and  may  actually  have 
lent  his  own  game  by  his  own  wagon ;  and  if  so,  he  clearly  would  not  have 
eommitted  an  offence  within  the  act.  [Abbott,  C.  J.  Then  he  would  not 
have  had  the  game  in  his  possession  as  carritrr\  [Batley,  J.  The  effect 
of  your  argument  is,  that  if  the  carrier  be  qualified  to  kill  game,  he  may  carry 
the  game  of  any  person  whatever,  whereas  the  5  Anne,  c.  14,  s.  2,  declares 
■^that  any  carrier  having  game  in  his  possession  is  guilty  of  an  offence,  unless 
«M>Q-i  it  be  sent  by  a  qualified  person."]  The  information  ought  to  have  *al- 
^  leged,  that  the  defendant  had  the  game  in  his  possession  knowingly. 
The  fact  of  his  having  it  in  his  possession  without  knowledge,  cannot  be  an 
offence^  Thirdly,  the  evidence  does  not  show  that  he  had  it  in  his  possession 
knowingly.  The  bare  fact  of  the  goods  having  been  found  in  his  wagon  is  not 
prima  facie  evidence  that  he  knew  them  to  be  there,  and  the  knowledge  of  the 
servant  is  not  sufficient ;  for  a  master  is  not  criminally  responsible  for  the  acts 
of  his  servant ;  and  there  is  no  evidence  to  show,  that  the  parcel  was  put  into 
the  wagon  at  Norwich,  where  the  defendant  resided ;  and  if  it  were  put  in  at 
an  intermediate  place,  it  is  impossible  that  he  could  have  any  knowledge  of  it. 

Abbott,  C.  J.  I  am  of  opinion  that  this  conviction  ought  to  be  affirmed. 
Two  objections  have  been  taken  to  the  form  of  the  information.  The  first  is, 
that  it  does  not  negative  the  qualification  of  the  defendant.  The  second  is,  that 
it  does  not  aver  that  the  defendant  had  the  game  in  his  possession  knowingly. 
As  to  the  first  objection,  I  am  of  opinion  that  it  is  unnecessary  in  an  informa- 
tion against  a  carrier  to  negative  the  qualifications  of  the  defendant.  For  whether 
he  be  qualified  or  not,  if  he  has  the  game  in  his  possession  in  the  course  of  his 
trade  and  business  as  carrier,  it  is  an  offence  within  the  act.  If  that  were  not 
so,  an  unqualified  carrier  would  incur  the  penalty  by  carr3ring  the  game  of  other 
people  not  qualified,  and  a  qualified  carrier  would  not,  although  each  were 
doing  the  very  same  act.  It  is  the  act  of  carrying  the  game  of  persons  not  qua- 
lified that  constitutes  the  offence.  As  to  the  second  objection,  I  am  of  opinion 
that  it  is  not  necessary  that  the  information  should  aUege  that  the  defendant 
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had  the  *game  in  his  poflsesBion  knowingly*  The  6  Anne,  c.  14,  s«  2,  r«<^| 
has  no  such  word.  It  merely  says,  ^  if  the  carrier  hare  any  pheasant  l- 
in  his  possession  he  shall  be  convicted."  If  it  were  necessary  to  aver  that  the 
defendant  had  actual  knowledge,  it  would  east  on  the  prosecutor  a  burden  of 
proof  which  could  not  easily  be  satisfied,  particulariy  as  the  carriers  themseWes 
usually  residing  in  one  place,  cannot  have  any  actual  knowledge  of  that  which 
may  be  done  by  their  servants  in  the  course  of  a  long  journey.  I  am  of  opi- 
nion that  it  is  not  a  sufficient  defence  for  a  carrier,  in  any  case  of  this  descrip- 
tion, to  show  that  he  did  not  know  that  tlie  particular  parcel  contained  game, 
although  it  might  be  a  good  defence  to  show  that  it  was  put  into  the  wagon  by 
tlie  servant  for  his  own  benefit,  and  contrary  to  the  orders  of,  and  in  fraud  of 
his  master*  As  to  the  evidence,  that  was  entirely  for  the  consideration  of  the 
justices,  but  I  think  there  was  sufficient  evidence  to  justify  the  conviction.  It 
appeared  that  the  hampers  containing  the  game  were  in  the  defendant's  posses- 
sion, in  his  wagon  employed  in  his  business.  That  was,  therefore,  prima  facie 
evidence  that  the  game  was  in  his  possession  as  carrier*  And  that  was  not 
rebutted  by  the  evidence  given  ibr  the  d^ndant.  For  it  appears  merely  that 
the  book-keeper  at  Thetford,  at  an  intsnnediate  place  between  Norwich  and 
London,  did  not  know  of  any  game  having  been  put  into  the  wagon  there. 
The  Norwich  way-bill  was  not  produced,  and  the  game  may  therefore  have 
been  put  into  the  wagon  at  Norwich  with  the  actual  knowledge  of  the  defend- 
ant. Neither  the  wagoner  nor  his  helper  was  called  as  a  witness.  The  evi- 
dence for  the  defendant  left  the  case,  therefore,  just  where  the  evidence  for  the 
prosecution  left  it  That  being  so,  I  am  *of  opinion  that  there  was  r««yno 
evidence  that  the  defendant  had  the  game  in  his  possession  oi  carrier^  ^ 
and  therefore,  that  this  conviction  ought  to  be  affirmed. 

Bayley,  J.     The  general  rule  as  to  convictions  is  this.     The  information 
must  bring  the  case  within  the  clause  imposing  the  penalty.     If  that  contained 
tlie  qualification,  the  information  ought  to  have  negatived  it.     Now,  trying  this 
case  by  that  rule,  it  was  not  necessary  to  negative  the  qualification  or  to  affirm 
knowledge.     The  words  of  the  clause  imposing  the  penalty  are  not,  if  any  tin- . 
qualified  carrier,  but  ^  if  any  carrier  shall  have  game  in  his  possession,  such 
carrier  (unless  the  game  be  sent  expressly  by  a  person  qualified  to  kill  game) 
shall  be  convicted."     Then  as  to  knowledge,  the  clause  itself  says  nothing 
about  it.     If  that  had  been  introduced,  evidence  to  establish  knowledge  must 
have  been  given  on  the  part  of  the  prosecutor ;  but  under  this  enactment,  the 
party  charged  must  show  a  degree  of  ignorance  sufficient  to  excuse  him.   Hero 
there  was  prima  facie  evidence,  that  the  game  was  in  his  possession  as  carrier 
Then  it  lay  on  the  defendant  to  rebut  that  evidence,  and  in  considerinc  how  it 
was  to  be  rebutted,  we  should  consider  how  it  might  have  been  rebutted.    The 
evidence  for  the  defendant  was,  that  a  book-keeper  living  at  Thetford,  an  inter- 
mediate place  on  the  journey,  did  not  know  of  the  parcel  having  been  put  into 
the  wagon.     It  might  either  have  been  put  in  with  the  assent  of  the  carrier,  or 
in  fraud  of  him  by  his  servants.     The  way-bill  made  out  at  Norwich  ought  to 
have  been  produced  to  show  that  it  was  not  put  in  with  the  assent  of  the  mas- 
ter, or  some  evidence  should  have  been  given  to  show  that  the  game  was  pot 
into  the  wagon  contrary  *to  the  order  of  the  defendant,  and  for  the  beno*  rf4M« 
fit  of  his  servant ;  and  no  such  evidence  having  been  given,  I  think  the  ^ 
defendant  was  properiy  convicted. 

Ltttledalk,  J.  I  am  of  opinion,  that  it  is  not  necessary  in  an  information 
against  a  carrier  for  having  game  in  his  possession  to  negative  the  qualification 
of  the  defendant.  The  5  Anne,  c.  14,  s.  2,  creates  this  ofifence,  and  it  does  not 
except  the  case  of  a  carrier  who  is  himself  qualified  to  kill  game.  The  cboM 
does  contain  one  exception,  and  that  shows  that  it  was  not  intended  that  any 
other  exception  should  be  allowed.  I  think,  therefore,  that  it  would  not  be  any 
defence  to  a  chaige  against  a  person  for  having  game  in  his  possessioB  as  a  ca^ 
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rier,  to  show  that  he  wts  a  person  qualified  to  kill  game.  If  he  could  ahowy 
indeed,  that  it  was  his  own  game,  that  would  negative  the  fact  of  his  having  it 
in  hif  possession  in  his  chauracter  of  a  common  carrier.  The  fourth  section 
makes  it  an  offence  for  persons  not  qualified  to  keep  greyliounds,  d^c,  or  other 
engines  to  kill  or  destroy  game,  but  nothing  is  said  in  the  second  section  as  to 
the  qualification.  I  doubt  much  whether  it  would  be  any  defence  upon  the 
merits  that  the  defendant  himself  did  not  know  that  the  particular  parcel  con- 
tained game.  A  master  in  some  cases  is  answerable  criminally  for  the  act  of 
his  servant,  when  the  act  is  done  by  the  servant  for  the  benefit  of  the  master 
ind  in  the  course  of  his  employment.  Thus  if  a  servant  in  the  course  of  his 
employment  sells  a  libel,  the  master  is  subject  to  an  indictment.  I  think  that, 
in  this  case,  the  master  was  properly  convicted.  The  game  was  found  in  his 
wagon,  employed  in  the  course  of  his  business  as  a  carrier.  That  raises  a  pre- 
*7241  ^^^P^i^'*'  prima  facie,  that  he  knew  it  *was  there,  and  that  is  not  rebutted 
-^  by  the  evidence  given  on  the  part  of  the  defencknt  Generally  speak- 
ing, ii  18  snffieient  in  an  indictment  or  a  declaration  founded  upon  a  statute,  to 
purane  the  words  of  the  statute.  Thus  in  an  action  of  debt  for  using  a  gun  with 
intent  to  destroy  game,  it  is  sufficient  to  aver  generally  that  the  defendant  is  not 
a  qualified  person.  It  has  been  held  necessary  indeed,  to  negative  in  informa- 
tiona  the  particular  qualifications.  It  is  not  necessary  to  inquire  whedier  that 
rale  were  wisely  introduced  or  not,  for  the  word  knowingly  is  not  in  the  act  at 
all.  Therefore,  according  to  the  rule  above  laid  down,  it  need  not  be  stated  in 
the  information. 
For  these  reasons  I  am  of  opinion  the  conviction  ought  to  be  affirmed. 

__  Conviction  affirmed. 

The  KING  V.  The  Inhabitants  of  NORTHWEALD  BASSETT. 

A  widow,  before  auignment  of  dower,  has  not  such  an  interest  in  the  land  of  which  she  is 
dowable,  aa  to  be  irremovable  from  the  parish  in  which  the  land  lies. 

MnxicBNT  Reynolds,  widow,  and  her  six  children,  were  removed,  by  an 
order  of  two  justices,  from  the  parish  of  Northweald  Bassett,  in  the  county  of 
Eaaez,  to  the  parish  of  Magdalen  Laver.  Upon  appeal,  the  order  was  quashed, 
subject  to  the  opinion  of  this  court  upon  the  following  case : 

Hiehard  Reynold9%  the  pauper's  husband,  died  in  May,  1822,  seised  of  a 
freehold  estate  liable  to  dower  in  Nothweald  Bassett.  Dower  was  not  barred, 
but  it  has  not  been  assigned,  nor  have  any  steps  been  taken  for  that  purpose. 

*7251  '^^^  ^^'^  ^^  ^^  ^^  ^^n  from  the  time  of  his  *birth  an  idiot,  and  at 
^  Richard's  death  was  twenty-one  years  of  age.  In  Uie  year  1820,  long 
ttm  the  marriage  of  Richard  and  Miilicent,  the  estate  was  mortgaged  lor  a  term 
of  1000  3rears  by  Richard,  to  secure  the  payment  of  100/.  The  mortgagee  re- 
ceived from  the  tenant  the  full  half-year's  rent,  which  accrued  after  the  death 
of  Richard  at  Michaelmas  last^  out  of  which  he  paid  the  sum  of  8/.  to  the  pan* 
per  M.,  and  took  from  her  the  following  receipt:  «<The  7th  December,  1822, 
received  of  the  heir  at  law  of  my  late  husband,  R.  Reynolds,  deceased,  the  sum 
of  3/.,  by  the  payment  of  Richard  Hauchin,  (the  tenant,)  being  my  third  share« 
u  his  widow,  of  the  half-year's  rent  of  the  freehold  part  of  his  estate  at  Thorn- 
wood  common,  in  Northweald  Bassett,  due  Michaelmas  last."  R.  R,  lived  in 
Magdalen  Laver,  and  afler  his  death  the  pauper,  his  ¥ridow,  resided  in  that 
pvish  for  some  months,  and  then  hired  and  lived  in  a  cottage  in  Northweald 
Baaiett,  which  was  not  on  the  husband's  estate.  Before  her  residence  of  forty 
days  had  been  completed  in  that  parish,  she  became  chargeable,  and  was  ro- 
^ved. 

Braderitk  and  Stq^hm  in  support  of  the  order  of  sessions..  The  question 
Here  ii,  whether  the  magistrates  had  power  to  remove  the  pauper,  not  whether 
iisr  residence  in  Nortiiweald  Bassett  was  such  as  would  confer  a  settlement. 
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For  it  does  not  necessarily  follow,  that  a  person  is  remorable  if  the  residence 
will  not  confer  a  settlement,  Bex  v.  Leeds,  2  Bott.  147.  The  statute  12  ^  13 
Car.  2,  c.  12,  gives  the  power  of  removal,  and  the  question  will  be,  whether 
the  pauper  in  this  case  had  such  an  interest  *in  the  land  as  to  except  rn^n^ 
her  out  of  the  operation  of  that  act.  A  person  purchasing  land  in  any  ^ 
parish  for  less  than  30/.  would  not  thereby  gain  a  settlement,  but  would  be  irre- 
movable if  he  chose  to  reside  in  tliat  parish.  It  may  therefore  be  admitted, 
that  in  this  case  the  widow  had  no  legal  estate,  dower  not  having  been  assigned, 
nor  could  her  residence  in  Northwedd  Bassett  be  deemed  her  quarantine,  be- 
cause it  did  not  immediately  follow  the  death  of  her  husband ;  the  case,  there- 
fore, is  not  decided  by  JRex  v.  Painswick,  Burr.  S.  C.  783,  or  Rex  v.  Lang 
Wittenham,  2  Bott  531.  It  comes,  however,  within  the  principle  of  Rex  y. 
Hordeyy  8  East,  405,  where  it  was  held  that  the  sole  next  of  kin  had  such  an 
equitable  interest  in  a  leasehold  estate,  that  she  gained  a  settlement  by  residing 
forty  days  in  the  parish  after  the  intestate's  death,  although  before  administra- 
tion granted  to  her.  So  here  the  widow  had  the  exclusive  right  to  have  dower 
assigned  to  her,  and  might  have  obtained  the  legal  estate  by  writ  of  dower,  or  by 
an  application  to  the  court  of  chancery.  Rex  v.  Paintunck  may  be  cited  as 
an  authority,  that  a  mere  right  of  dower  will  not  be  sufficient,  but  it  is  important 
to  inquire  how  the  law  stood  at  the  time  when  that  case  was  decided.  Lord 
Mansfibld  says,  **  The  mere  right  of  dower  has  been  likened  to  the  case  of  a 
next  of  kin  who  cannot  acquire  a  settlement  before  administration  granted/' 
But  it  having  been  decided  in  Rex  v.  Horaley,  that  a  sole  next  of  kin  is  irre- 
movable before  administration,  if  the  cases  are  to  be  likened  to  each  other,  it 
follows  that  a  widow  is  irremovable  before  dower  assigned.  [Abbott,  C.  J. 
The  widow  would  be  a  trespasser  if  she  entered  on  the  land  before  the  assign- 
ment of  Mower.]  The  title  of  the  widow  to  dower  is  consummate  on  rm^y^fj 
the  death  of  her  husband,  the  assignment  is  a  mere  form.  And,  although  ^ 
the  right  of  entry  is  suspended  until  the  assignment  has  been  made,  that  is 
merely  for  convenience,  and  not  because  there  is  an  adverse  right,  as  where  an 
estate  tail  is  discontinued.  Secondly,  the  pauper  was  in  the  actual  receipt  of  a 
part  of  the  rent,  which  was  paid  to  her  as  dower,  that  is  equivalent  to  an  as- 
signment. The  want  of  a  formal  assignment  of  dower  is  nothing  in  equity, 
Duke  of  Hamilton  v.  Mohun^  1  P.  W.  122.  [Abbott,  G.  J.  The  payment 
in  this  case  was  made  by  the  mortgagee,  who  had  not  power  to  bind  the  heir.] 

Marryat,  (with  whom  were  Je9Som  and  Knox^  contra.  Until  the  assign- 
ment of  dower,  the  widow  had  no  such  interest  as  could  give  her  a  settlement  or 
make  her  irremovable.  It  may  be  admitted  that  a  person  may  be  irremovable, 
although  not  in  a  situation  to  gain  a  setdement  by  residence,  but  that  must  be, 
because  he  cannot  be  taken  away  from  his  own.  All  the  decisions  upon  ques- 
tions of  settlement  by  estate  have  turned  upon  the  pauper's  right  of  possession. 
In  Rex  V.  Iloraley,  the  pauper  had  the  sole  right  of  possession,  no  adverse  in- 
terest could  be  obtained  witfiout  her  consent  Here,  the  title  to  the  freehold 
was  in  the  heir,  he  might  have  taken  possession,  and  no  person  could  dispute 
his  right.  The  widow,  indeed,  had  a  right  to  a  portion  for  dower,  but  there  is  a 
great  difference  between  a  right  to  something  in  possession,  and  a  right  to  have 
something  assigned.     (He  was  then  stopped  by  the  court.) 

*Abbott,  O.  J.  The  case  of  Rex  v.  Painswick  was  stronger  in  r^joA 
favour  of  the  settlement  claimed  than  the  present  case ;  for  there  the  ^ 
pauper  had  actually  resided  upon  the  property,  out  of  which  the  claim  to  a  set- 
tlement arose.  I  diink  it  is  our  safest  course  to  abide  by  that  decision.  If  we 
consider  the  nature  of  the  widow's  right  to  dower  before  assignment,  it  will  be 
seen  that  she  had  not  any  right  either  legal  or  equitable  to  the  land.  Her  legal 
right  was  to  have  dower  assigned,  her  equitable  right  to  have  an  account  of  the 
rents  and  profits.  But  in  Rex  v.  BtrkstoeU,  1  B.  di;  C.  542,  a  right  of  that 
nature  was  held  insufficient  to  confer  a  setdement.    Upon  the  authority  of  those 
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two  eases,  but  particiilariy  the  former,  that  being  a  case  of  dower,  I  am  of  opi- 
nion that  the  widow  of  Richard  Reynolds  had  not  any  right  to  reside  in  the 
pariah  of  Northweald  Bassett,  and  that  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quasAied. 

•729]  •MORGAN  v.  PALMER. 

In  aflBamprit  for  money  had  and  receiTodt  it  was  proved  that  Yarmouth  has  been  a  borough 
bom  time  immemorial,  and  that  until  the  time  of  Queen  Anne  the  chief  officers  of  the  cor- 
poration were  two  bailiffs ;  and  various  charters  had  confirmed  to  them  all  the  fees  before 
reoeived  bv  them.  By  stat.  1  Ann.  st.  2,  c.  7,  all  fees  payable  to  the  bailiffs  were  to  be- 
come payable  to  the  mayor  when  the  style  of  the  corporation  should  be  changed,  which  was 
done  by  charter  in  the  following  year.  At  a  meeting  duly  bolden  before  the  defendant, 
then  mayor,  (he  being  by  virtue  of  his  office  a  justice  of  peace,)  and  another  justice,  for 
granting  and  renewing  the  licenses  of  publicans,  the  plaintiff  applied  to  have  his  license  re- 
newed, and  upon  havmg  it  done,  was  required  to  pay,  amongst  other  fees,  the  sum  of  4«.  to 
tite  mayor,  which  was  proved  to  have  been  regularly  paid  for  a  period  of  sixty-five  years: 
Hddf  nrst,  that  the  defendant  was  not  entitled  to  take  any  such  fee ;  for  the  payment  for 
sixty-five  years  did  not  raise  a  presumption  that  it  had  been  immemorially  paid  to  the  bailiffs 
or  mayor  of  Yarmouth,  inasmuch  as  licenses  were  not  granted  until  the  reign  of  Ed.  6,  and 
the  defendant,  as  justice  of  peace,  was  not  entitled  to  any  fee  for  granting  the  license.  Se- 
condly, that  the  (iefendant  was  not  entitled  under  the  24  G.  2,  c.  44,  to  notice  of  the  action 
about  to  be  broup^ht  against  him,  for  that  the  fee  could  not  have  been  taken  by  him  as  a 
justice,  colore  ofieii.  Thizdly,  that  the  payment  was  not  voluntary  so  as  to  preclude  the 
plamtifTfrom  recovering  the  money  in  this  action. 

AssvMPsiT  to  recover  a  sum  of  48,  paid  by  the  plaintiff,  who  is  a  publican  in 
the  borough  of  Great  Yarmouth,  to  the  defendant  as  mayor  of  that  borough, 
aad  claimed  by  the  defendant  as  having  become  due  to  him  on  granting  to  the 
plaintiff  his  annual  license  as  a  publican.     At  the  trial  before  Garrow,  B.,  at 
the  Norfolk  Lent  assizes,  1823,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  court  on  the  following  case.     In  the  month  of  September, 
1822,  a  meeting  was  duly  held  by  the  defendant,  (who,  in  his  character  of 
mayor,  was  then  one  of  the  justices  of  the  peace  in  and  for  the  borough,)  and 
by  another  justice  of  the  peace  in  and  for  the  borough,  for  the  purpose  of  re- 
newing the  annual  licenses  of  the  publicans  in  the  borough.     The  plaintiff  at- 
tended at  that  meeting  in  order  to  obtain  a  renewal  of  his  license,  and  the  clerk 
to  the  justices,  who  is  also  town-clerk,  and  clerk  of  the  peace  for  the  borough, 
CD  granting  to  the  plaintiff  his  license,  demanded  a  sum  of  129.  6(f.,  which  the 
plaintiff  accordin^y  paid.    The  clerk  then  paid  over  to  the  defendant  a  sum  of 
$j9ffi  ^9,,  part  of  the  sum  of  128.  6d.  which  he  had  ^received,  on  the  account 
-^  and  by  the  authority  of  the  defendant  as  mayor ;  he  also  paid  over  a 
sum  of  2«.,  other  part  of  the  said  12«.  6(/.,  to  the  serjeant  at  mace,  and  retained 
the  sum  of  48,  6d.  as  clerk  of  the  justices,  and  2^.,  the  residue  thereof,  to  his 
own  use  as  clerk  of  the  peace.   Great  Yarmouth  is  an  ancient  and  immemorial 
borough.     Until  the  reign  of  Queen  Anne  the  chief  officers  of  the  corporation 
were  two  bailiffs.     Various  charters,  from  the  reign  of  King  John  to  that  of 
^een  Anne,  granted  to  the  bailiffs  all  ancient  and  usual  perquisites,  fines, 
emoluments,  and  profits,  which  they  had  before  by  pretext  of  any  incorporation, 
or  by  reason  or  pretence  of  any  prescription,  use,  or  custom  held,  enjoyed,  or 
nsed.     By  stat.  1  Anne,  st.  2,  c.  7,  it  was  enacted,  "  that  when  the  style  of  the 
corporation  should  be  changed  from  that  of  bailiffs,  aldermen,  burgesses,  and 
commonalty,  to  that  of  mayor,  aldermen,  burgesses,  and  commonalty ;  the  mayor 
and  his  successors  should  have  and  enjoy  all  the  same  fees,  perquisites,  privi- 
leges, and  jurisdictions,  as  the  bailiffs  had  before  lawfully  and  rightfully  claimed 
and  demanded."     By  a  charter  in  the  year  following,  the  style  of  the  corpora- 
tion was  changed,  and  it  was  thereby  provided,  that  the  first  ma>\ir  therein 
namod  and  his  successors  should  have  and  enjoy  the  same  powers,  privileges, 
fees,  perquisites,  and  profits,  as  the  bailiffs  in  any  manner  had  before  he..d 
and  enjoyed  within  the  liberties  and  precincts  of  the  said  borough.     No  en- 
tries  were  made  of  the  sums  paid  for  licenses  in  the  books  of  the  corporation, 
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but  as  far  back  as  Uving  memoiy  went,  that  is  to  say,  from  1765  up  to  the  tima 
of  bringing  this  action*  the  same  sum  of  4s.  had  bec^  oniformly  received  by  the 
mayor  for  the  time  being  from  every  publican  applying  for  a  license*  as  his 
*usual  and  accustomed  fee  for  granting  it.  No  notice  of  the  action  rtjot 
was  given  previously  to  its  commenoement  The  questions  for  the  ^ 
opinion  of  the  court  were,  first,  whether  the  plaintiff  was  bound  to  give  notice 
of  the  action  previously  ip  bringing  the  same ;  second,  whether  the  defendant 
was  entitled  to  receive  the  said  sum  of  4s. ;  third,  whether  the  plaintiff,  having 
paid  the  said  sum  of  4s.  in  the  manner  above  stated,  was  entitled  to  recover  it 
back  in  this  action.     The  case  was  now  argued  by 

Bolfe  for  the  plaintiff.  The  defendant  was  not  entitled  to  claim  the  money 
in  dispute,  and  the  plaintiff  may  recover  it  back  in  this  form  of  action,  without 
giving  notice  under  the  24  G.  2,  c.  44.  The  licensing  of  public  houses  arose 
out  of  the  5  dc  6  Ed.  6,  c.  25,  and  neither  that  or  any  subsequent  statute  on 
the  subject  authorizes  the  taking  such  a  fee  as  was  demanded  by  this  defendant 
If  it  be  legal,  the  legality  must  depend  upon  something  not  found  in  any  sta- 
tute. It  is  certainly  found  that  the  borough  of  Yarmouth  is  a  borough  by  pre- 
scription, and  that  a  charter  was  granted  in  the  2  Anne ;  but  that  only  leaves 
the  matter  in  the  same  situation  as  before,  giving  no  other  fees  to  the  mayor 
than  those  which  were  before  lawfully  payable  to  the  bailiffs.  It  must  be  con- 
tended on  the  other  side,  that  before  the  introduction  of  statutable  licensing,  this 
fee  might  have  been  claimed  for  some  customary  licensing  in  this  borough. 
He  was  then  stopped  by  the  court  as  to  that  point.)     Then  as  to  the  notice, 

e  24  6. 2,  c.  44,  does  not  extend  to  an  action  for  money  had  and  received,  as 
appears  by  Umphelby  v.  AfCiean^  1  B.  d&  A.  42,  which  was  an  action  against 
^collectors  of  taxes,  to  recover  the  amount  of  excessive  charges  made  r^^ 
by  them.  The  43  G.  3,  c.  00,  requires  notice  to  be  given  before  any  ^ 
action  is  brought  for  any  thing  done  in  pursuance  of  that  act ;  and  Lord  Ellbn- 
BOROuoH  held,  that  it  only  applied  to  an  act  done^  and  not  to  such  an  action  as 
was  then  before  the  court.  As  to  the  third  point,  whether  the  money  may  be 
recovered  in  this  action,  it  may  perhaps  be  argued  that  it  cannot,  on  the  ground 
that  the  payment  was  voluntary.  But  that  principle  does  not  apply  here,  for 
the  parties  were  not  upon  equal  terms,  the  publican  was  under  a  species  of 
duress,  Jistley  v.  Beynolds,  2  Str.  ei&;  Dew  v.  Partons^  2  B.  &  A.  562. 

Dover^  contra.  If  it  be  equivocal  whether  the  money  was  paid  to  the  de- 
fendant in  his  character  of  justice  or  not,  he  was  entitled  to  a  month's  notice 
before  the  action  was  commenced  against  him,  Brigg8  v.  Evdyn^  2  H.  Bl. 
114.  Greenway  v.  Htird^  4  T.  R.  553,  determined  on  the  23  G.  3,  c.  70,  s. 
30,  may  also  be  considered  as  an  authority  on  this  point.  [Bayley,  J.  It 
was  clear  there  that  the  defendant  had  received  the  money  on  a  supposition, 
that  he  was  entitled  to  receive  it  iti  the  dischai^e  of  his  duty  as  an  excise  officer, 
for  he  had  paid  it  over  to  his  superior.]  The  words  of  the  24  G.  2,  c.  44,  are 
very  lai^e,  and  apply  to  every  thing  done  in  execution  of  the  office  of  a  magis- 
trate. [HoLROYD,  J.  The  thing  here  done  in  execution  of  the  office,  was  the 
granting  of  the  license,  not  the  taking  of  the  fee.]  Then  this  may  be  considered 
as  an  immemorial  fee  payable  upon  a  good  consideration,  viz.,  the  trouble  of 
making  out  the  license.  Proof  of  the  *existence  of  an  usage  for  a  much  r 90*^9 
shorter  period  than  sixty-five  years,  the  time  spoken  to  in  this  case,  has  '- 
been  held  sufficient  to  establish  an  immemorial  usage.  Rex  v.  Joliffe^  2  B.  & 
C.  54.  It  appears  that  alehouses  existed  long  before  the  time  of  Ed.  6,  from 
the  statute  first  requiring  that  they  should  be  licensed.  There  may,  therefore, 
have  been  some  form  of  permission  to  keep  an  alehouse  granted  in  this  borough 
before  that  time,  and  a  fee  may  have  been  lawfully  taken  for  it.  Now  all  fees, 
before  payable,  were  confined  by  the  stat.  1  Anne,  and  the  charter  2  Anne 
Thirdly,  die  payment  was  made  by  the  plaintiff  voluntarily  with  a  full  know- 
ledge of  all  the  circumstances ;  he  cannot,  therefore,  now  recover  it  back,  Knibbe 
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▼.  Ball,  I  Esp.  84 ;  BUbie  t.  Lumley^  2  East,  460 ;  Brisbane  t.  Dacres^ 
6  Tuint  143. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
action.  The  first  and  main  question  is,  whether  the  defendant  had  any  legal 
aathority  to  demand  the  money  in  dispute.  It  has  been  conceded,  that  it  must 
be  due  to  him  as  mayor,  independently  of  his  character  of  justice  of  peace. 
Aod,  indeed,  it  C4>uld  not  be  put  on  any  other  ground,  for  the  money  is  claimed 
as  an  immemorial  payment,  and  the  interference  of  justices  of  peace  in  granting 
licenses  deaiiy  arose  since  the  time  of  legal  memory.  It  is  found  that  the  pay- 
ment was  claimed  for  granting  a  license  and  that  it  has  been  taken  for  a  long 
period  of  time.  Vfe  cannot,  however,  thence  presume  that  the  mayor  was  en- 
vf^r]  titled  to  the  payment  by  any  immemorial  usage,  "because  we  know  that 
-'  licenses  to  open  public  houses  were  not  granted  until  long  after  the  time 
of  l^gal  memory.  At  common  law  any  person  might,  if  he  pleased,  open  a 
boose  for  the  entertainment  of  travellers  and  others.  It  is  unnecessary  for  us 
to  consider,  whether  a  custom  existing  in  any  particular  place  restrictive  of  the 
privileges  conferred  by  the  common  law  would  be  legal  or  not ;  for  no  such 
custom  is  shown  in  this  case ;  and  if  any  power  had  been  vested  in  this  coipo- 
ntion  to  grant  licenses  before  the  6  &  6  Ed.  6, 1  should  have  expected  to  find 
•ome  evidence  of  such  a  privilege.  I  studiously  avoid  giving  any  opinion  whe- 
tber  such  a  custom,  if  proved  to  exist,  would  or  would  not  be  good  in  law. 
This,  however,  should  be  remembered,  that  a  custom  to  narrow  the  privilege 
of  the  subject  must  be  established  by  clear  evidence.  As  to  the  second  point, 
vhether  the  defendant  was  entitled  to  notice  of  action ;  if  it  be  conceded  that 
ibe  money  was  taken  by  him  in  his  character  of  mayor,  independent  of  that  of 
a  justice  of  peace,  then  the  24  6.  2,  c.  44,  does  not  apply.  If  it  was  taken  in 
Ibe  character  of  justice,  or  if  it  were  equivocal  in  which  capacity  the  claim  was 
Bade,  then  according  to  the  case  of  Brigga  v.  Evelyn^  if  the  act  were  done 
cokire  officii,  notice  of  acrion  must  have  been  given.  But  the  object  of  that 
itatote  was  to  protect  justices  accidentally  committing  an  error  in  the  discharge 
of  their  official  duties,  and  not  where  the  thing  is  done  for  their  own  personal 
benefit  This  money  was  taken  for  the  latter  purpose,  and  that  removes  all 
doubt  88  to  the  necessity  of  notice.  Then  as  to  the  last  point.  It  has  been 
wdl  aigued  that  the  payment  having  been  voluntary,  it  cannot  be  recovered 
^351  ^^  ^°  ^^  action  for  money  had  and  received.  I  agree  that  such  a  *con<- 
J  sequence  would  have  followed  had  the  parties  been  on  equal  terms.  But 
if  one  party  has  the  power  of  saying  to  the  other,  **  that  which  you  require 
abatl  not  be  done  except  upon  the  conditions  which  I  choose  to  impose,*'  no 
person  can  contend  that  they  stand  upon  any  thing  like  an  equal  footing.  Such 
was  the  sitoation  of  die  parties  to  this  action.  .  The  case  is  therefore  very  dif- 
ferent from  Brisbane  v.  Daeres^  and  our  judgment  must  be  in  favour  of  the 
plaintiff. 

Batlst,  J.  I  am  of  opinion,  that  the  defendant  was  not  entitled  to  any  fee 
for  granting  a  license  to  the  plaintiff;  that  the  latter  is  entitled  to  recover  it 
back  in  mn  action  for  money  had  and  received,  and  that  the  defendant  was  not 
entitled  to  a  month's  notice  of  that  action  before  it  was  commenced.  The  de- 
fendant must  have  taken  the  fee  as  mayor,  he  had  no  pretence  for  claiming  it 
as  a  justice  of  peace.  If  it  had  been  found  by  the  jury  that,  by  immemorial 
custom,  no  person  could  carry  on  trade  in  the  borough  of  Yarmouth  without  a 
license  from  the  corporation,  even  supposing  such  a  custom  to  be  good,  the 
money  would  have  been  received  for  tha  use  of  the  corporation.  There  is  not, 
however^  any  thing  to  show  the  existence  of  such  a  custom,  and  the  money 
was  received  for  the  individual  benefit  of  the  defendant  as  mayor.  As  a  justice 
he  had  a  public  duty  to  perform,  and  had  no  right  to  any  remuneration  for  it* 
Then,  as  to  the  question  whether  the  money  can  be  recovered  in  this  action ; 
if  it  had  been  a  free  and  voluntary  payment,  there  might  be  some  difficulty  s 
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but  1  entirely  agree  with  the  observations  of  my  lord  chief  justice,  which 
show,  that  the  payment  was  by  no  means  voluntary.  There  is  also  another 
Aground  upon  which  it  might  be  put,  viz.,  that  as  the  defendant  had  a  r^n^ 
discretion  to  exercise  in  granting  or  refusing  licenses,  it  would  be  against  ^ 
public  policy  to  allow  him  to  receive  fees,  by  which  he  might  be  biased  in 
the  exercise  of  that  discretion ;  and  if  so,  the  objection  that  this  was  a  free  and 
voluntary  payment  is  inapplicable.  As  to  the  notice,  I  am  of  opinion,  that  as 
mayor  the  defendant  was  not  entitled  to  it.  The  statute  does  not  apply,  unless 
the  act  were  done  by  him  as  a  justice ;  but  in  the  latter  capacity  he  had  no 
pretence  for  claiming  any  tiling.  It  is,  therefore,  impossible  to  say  that  the 
money  was  taken  colore  officii.  The  case  of  Irving  v.  IfVsoih  4  T.  R.  485, 
puts  the  question  upon  the  right  principle.  There,  an  excise  officer  had  im- 
properly made  a  seizure  of  certain  goods,  and  refused  to  restore  them  until  the 
plain ti^  paid  him  a  sum  of  money ;  and  it  was  held,  that  that  money  might  be 
recovered  in  an  action  for  money  had  and  received,  and  that  it  was  not  neces* 
sary  to  give  notice  of  the  action,  under  the  23  G.  3,  c.  70,  s.  30.  For  these 
reasons,  I  think  that  the  plaintiff  must  have  the  judgment  of  the  court. 

HoLROYD,  J.  By  the  common  law,  a  license  to  sell  ale  was  not  necessary, 
and  I  think  that  there  is  not  any  evidence  of  an  immemorial  usage  or  custom 
in  this  borough,  from  which  we  can  infer  that  such  licenses  were  granted  there. 
Without  such  a  custom,  the  only  ground  upon  which  licenses  are  granted,  is 
the  5  &  6  Ed.  6,  c.  25.  But  neither  that  or  any  other  statute  authorizes  the 
receipt  of  money  by  the  person  in  whose  discretion  the  granting  of  such  licenses 
is  placed.  Whether  a  custom  *to  take  money  for  the  exercise  of  such  rm^rvf 
a  discretion  would  be  good  in  law,  is,  I  think,  very  doubtful,  for  the  ^ 
reasons  given  by  my  brother  Bayley.  In  this  case  the  license  is  stated  to  have 
been  granted  by  the  defendant,  the  mayor  of  the  borough,  and  another  justice. 
It  is  clear,  therefore,  that  they  must  have  acted  as  justices,  and  as  such,  their 
only  power  of  granting  licenses  is  given  by  the  statute  before  mentioned.  There 
was  not,  then,  any  pretence  for  claiming  the  payment  in  question.  Neither  was 
it  necessary  to  give  notice  of  the  intended  action.  If  the  money  had  been  taken 
by  persons  in  the  execution  of  their  duty  as  justices,  as  for  instance  upon  a 
conviction,  then  the  case  of  Greenway  v.  Hard  would  have  applied,  and  notice 
would  have  been  necessary.  But  this  case  is  very  different ;  for,  even  sup- 
posing that  the  defendant  took  the  money  in  consequence  of  having  done  some 
act  as  a  justice,  (and  it  should  be  remembered,  that  although  two  justices 
acted,  yet  the  money  was  taken  by  the  defendant  for  himself  alone,)  still  it 
could  not  be  considered  as  taken  in  the  execution  of  his  office ;  and  therefore, 
according  to  Irving  v.  ffilson,  he  would  not  be  entided  to  notice.  Thirdly,  I 
think  that  the  money  may  be  recovered  in  this  action,  and  that  it  does  not  fall 
within  tliat  class  of  cases  which  apply  to  voluntary  payments. 

LiTTLBDALE,  J.  I  am  of  opiuiou  that  this  defendant  has  no  right  to  retain 
the  money  which  was  paid  to  him  by  the  plaintiff.  He  had  not  any  legal 
authority  to  make  the  charge,  either  as  mayor  of  the  borough  or  as  a  justice  of 
peace.  The  granting  a  license  was  a  public  duty  imposed  by  law,  and  for  the 
execution  of  that  he  had  no  right  to  any  payment.  The  claim  can  only 
*be  justified  by  immemorial  usage,  or  by  act  of  parliament.  There  is  r«i^«|o 
no  statute  authorizing  the  claim,  and  the  usage  for  sixty-five  years,  proved  ^ 
in  this  case,  is  not  evidence  of  an  immemorial  usage.  In  Bex  v.  Jol\ffe  the 
usage  applied  to  a  court-leet,  which  had  existed  from  time  immemorial ;  and 
therefore,  when  that  usage  was  shown  to  have  prevailed  for  twenty  years,  and 
there  was  not  any  thing  1o  show  that  any  other  usage  had  ever  existed,  it  was 
reasonable  to  presume,  that  that  which  had  existed  for  twenty  years  had  ex- 
isted as  long  as  the  court-leet  itself.  But  here,  the  granting  of  licenses  is  of 
modern  introduction,  and  cannot  be  traced  further  back  than  tlie  reign  of  Ed.  6, 
As  to  the  notice  which  it  is  said  should  have  been  given,  even  supposing  tfaft 
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defendant  to  have  made  the  claim  in  his  capacity  of  justice  of  peace,  that  was 
not  done  in  the  execution  of  his  office.  Where  a  justice  orders  a  man  to  be 
apprehended,  or  his  goods  to  be  seized  under  a  warrant,  that  is  done  in  the  ex- 
ecution of  his  office ;  and  if  the  goods  were  aAerwards  sold,  it  might  be  neces- 
sary to  give  notice  before  an  action  could  be  commenced  to  recover  the  pro- 
ceeds. Notice  might  also  be  requisite  if  the  party  paid  money  in  order  to  be 
relieved  from  some  threatened  proceeding  by  a  justice  ;  but  here,  it  cannot  be 
pretended  that  the  thing  was  done  in  the  execution  of  the  defendant's  office. 
If,  according  to  the  usual  course,  the  plaintiff  was  entitled  to  a  license,  the  de-* 
fendant  was  bound  to  grant  it.  The  granting  it  was  in  the  execution  of  his 
office,  but  the  claim  of  a  fee  for  so  doing  certainly  was  not.  Then  comes  the 
objection,  that  this  was  a  voluntary  payment.  In  BiUne  v.  Lumley ;  Bris^ 
bmu  V.  Dacres,  and  Knibb  v.  HaU^  both  parties  might,  to  a  certain  extent,  be 
^g-1  considered  as  actors.  *Here,  the  plaintiff  was  merely  passive,  and  sub- 
-^  mitted  to  pay  the  sum  claimed,  as  he  could  not  otherwise  procure  his 
license.    I  think,  therefore,  that  he  is  entided  to  recx)ver  it  back  in  this  action. 

Judgment  for  the  plaintiff* 

The  KING  v.  The  Inhabitants  of  HALLOW. 

Where  a  master,  who  had  hired  a  eenrant  for  a  year,  at  the  expiration  of  eleven  montha  made 
a  complaint  against  him  before  a  justice  of  peace,  and  the  latter,  under  the  provisions  of  th» 
S06. 2,  c.  19,  8. 2,  committed  the  servant  to  the  house  of  correction  for  one  calendar  months 
which  did  not  expire  until  after  the  end  of  the  year  for  which  he  had  been  hired :  Hddt  that 
this  wss  an  abiding  in  the  master's  service  for  a  whole  year  within  the  meaning  of  the  8  & 
9  W.  3,  c.  30,  and  that  the  servant  thereby  gained  a  settlement. 

Upon  an  appeal,  against  an  order  of  two  justices,  for  the  removal  of  Thomas 
Hewett,  Elisabeth  his  wife,  and  their  two  children,  from  the  parish  of  Powick,  in 
the  county  of  Worcester,  to  the  parish  of  Hallow,  in  the  same  county,  the  ses- 
sions confirmed  the  order,  subject  to  the  opinion  of  the  court  of  King's  Bench, 
upon  the  following  case.  The  pauper,  Thomas  Hewett,  gained  a  settlement  in 
the  parish  of  Hallow,  about  fourteen  years  ago,  by  a  hiring  and  service  for  a 
year  in  that  parish.  At  the  expiration  of  that  service  the  pauper  went  into  the 
aervice  of  one  John  Price,  of  the  parish  of  Tibberton,  in  the  said  county,  having 
been  previously  hired  by  John  Price,  at  Pershore  Mop,  a  few  days  before  Old 
Michaelmas,  when  the  pauper's  service  in  Hallow  expired,  to  serve  him  the 
said  John  Price,  as  wagoner's  boy,  from  the  said  Old  Michaelmas  to  the  Old 
Michaelmas  following,  at  jhe  wages  of  5/.  The  pauper  went  into  the  service 
of  the  said  John  Price,  according  to  this  hiring,  and  remained  with  him,  serving 
in  the  parish  of  Tibberton,  till  about  a  month  before  the  Old  Michaelmas- 
day  at  which  his  service  with  John  Price  was  to  end,  according  to  the  said 
hiring;  when  disputes  having  arisen  between  John  Price  and  the  pauper,  in 
*740l  ^coi^^Quence  of  his  having  charged  the  pauper  with  misconduct,  John 
-'  Price  caused  the  pauper  to  be  summoned  to  answer  such  charges  before 
P.  6.,  one  of  the  justices  of  the  peace  for  the  county  of  Worcester.  John  Price 
and  the  pauper  appeared  before  P.  G.,  and  the  complaint  was  accordingly 
heard,  and  upon  the  hearing  it  was  agreed  between  P.  G.  so  being  such  justice 
as  aforesaid,  and  John  Price,  that  the  pauper  should  either  beg  his  (John  Price's) 
pardon,  and  be  received  back  into  his  service  again,  or  if  the  pauper  refused  to 
beg  his  pardon,  that  he  should  remain  the  rest  of  his  year  in  prison.  The 
pauper  refused  to  beg  John  Price's  pardon,  whereupon  he  was  committed  to 
the  house  of  correction,  to  be  there  kept  to  hard  labour  for  one  calendar  month. 
The  year  for  which  the  pauper  had  been  so  hired  expired  two  days  before  the 
expiration  of  the  calendar  month  for  which  he  was  committed.  The  pauper 
remained  in  the  jail  during  the  whole  of  that  month,  and  left  the  jail  at  the  ex- 
piration thereof.  During  the  time  of  his  imprisonment  the  pauper's  clothes 
remained  at  the  house  of  John  Price,  in  Tibberton ;  and  when  the  pauper  left 
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the  jail,  he  went  to  John  Price's  honse^  and  took  away  hie  dothes^  and  reeehred 
from  John  Price  all  his  wages,  with  the  excqition  of  7«*,  which  John  Priee 
deducted  for  the  time  the  pauper  had  been  in  jail,  and  he  then  quitted  John 
Price's  house. 

OldnaU  BusMdl^  and  Byant  in  support  of  the  order  of  sessions.  In  order  to 
gain  a  settlement  by  hiring  and  service,  there  must  be  service  for  a  year,  either 
actual  or  implied.  In  this  case  there  was  no  «ich  actual  service,  for  the  pauper 
was  in  prison  during  the  last  month  *of  the  yen  ;  neither  can  service  r«i«^| 
during  that  period  be  implied.  The  case  of  Eex  v..  Bartan'^ipon'Irwdl^  ^ 
2  M.  dt  S.  d29,  will  perhaps  be  relied  on  by  the  other  side,  but  it  is  very  dis- 
tinguishable from  tins.  There  the  pauper  in  the  whole  served  nineteen  mondis, 
and  the  only  question  was,  whether  the  imprisonment  operated  as  a  disselntion 
of  the  yearly  hiring.  Here  it  is  not  necessary  to  contend  for  a  dissolutioB,  it 
is  sufficient  to  say,  that  the  pauper  did  not  serve  under  the  yearly  hiring,  duriiif 
the  time  of  his  imprisonment,  Rex  v.  Nordi  Cnm,  Cald.  496,  2  fi^tt.  322, 
S.  C. ;  Rex  v.  Westmeon^  Cald.  129, 2  Bott.  320,  S.  C.  Had  the  pauper  run 
away  a  month,  belore  the  end  of  the  year,  then  surely  tliere  would  not  have 
been  a  sufficient  service.  [Baylet,  J«  Suppose  that  to  have  happened  in  the 
middle  of  the  year,  and  that  the  servant  had  afterward*  returned  to  his  master.^ 
If  the  latter  received  him  it  would  amount  to  a  dispensation.  Under  the  20  6. 
2f  c«  19,  s.  2,(a)  the  master  had  no  election  as  to  what  the  magistrate  should  do 
upon  his  complaint  of  the  servant's  misconduct.  It  will  be  urged  that  the  ma- 
gistrate having  by  that  act  power  to  discharge  the  servant  expressly,  and  not 
Having  done  so,  the  relation  of  master  and  servant  still  continued.  The  service, 
however,  did  not  continue ;  if  it  were  held  that  *it  did,  this  absurdity  rM^» 
would  follow,  that  although  the  servant  was  committed  to  prison,  as  a  ^ 
punishment  for  not  duly  serving,  yet  he  was  to  be  considered  as  serving  during 
the  time  of  his  imprisonment.  Here  too  the  servant  was  committed  to  be  kept 
to  bard  labour,  and  therefore  the  roaster  could  not  require  work  from  him. 

Nolan  (and  SkiUt  was  with  him)  contra.  It  may  be  admitted  that  to  gain  a 
settlement  there  must  be  an  abiding  in  the  service  for  a  year,  but  that  may  be 
either  by  actual  or  constructive  service.  In  Rex  v.  Wesimeaih  the  servant  was 
taken  from  the  master's  service  without  his  consent  or  privity ;  here  he  was 
sent  to  prison  with  the  privity  and  assent  of  the  master,  and  the  justice  did  not 
think  proper  to  dissolve  the  contract*    (He  was  then  stopped  by  the  court.) 

Abbott,  C.J.  I  am  of  opinion*  that  there  was  a  complete  service  for  a  year, 
notwithstanding  the  commitment,  under  the  20  G.  2,  c.  19 ;  but  I  wish  to  be 
^nnderstood  as  speaking  of  a  commitment  under  that  statute  only.  The  second 
eection  is  for  the  punishment  of  servants  in  the  character  of  servants.  It  givee 
the  magistrate  power  to  put  an  end  to  the  service,  if  he  thinke  fit :  when  tliat 
power  is  exercised  it  puts  an  end  to  all  question  of  setdement.  But  the  statute 
gives  another  power  also,  viz.,  that  of  imprisoning  the  offending  party  for  any 
period  not  exceeding  one  month.  If  an  imprisonment  for  a  month,  under  that 
provision,  defeats  the  settlement,  imprisonment  for  a  week,  or  even  for  a  day, 
must  have  the  same  effect.  There  is  nothing  to  show  that  the  legislature  con- 
templated or  intended  to  produce  such  an  effect  I  therefore  think,  that  a  ser- 
vant committed  under  the  Statute  in  question  must  be  considered  as  rM^a 
abiding  in  the  master's  service,  within  the  meaning  of  the  8  dc  9  W.  3,  ^ 
c.  30.  It  follows,  that  in  this  case  the  pauper  gained  a  settlement  in  Tibberton, 
the  order  of  sessions  must  therefore  be  quashed. 

(a)  By  thifl  section,  it  was  enacted  "  That  it  shall  be  lawful  for  any  justioe,  npon  application 
ir  complaint  made  upon  oath  by  any  master,  dLc,  affainst  any  aenrant,  laboarer,  &c.,  toach- 
ng  or  cnnoeminff  any  misdemeanor,  miscarriage,  or  nl-beharioar  in  irach  his  or  ^er  service  or 
jroployroent,  to  near,  examine,  and  determine  tne  same,  and  to  pnniah  the  offender  by  oom- 
oiitment  to  the  house  of  correction,  there  to  remain  and  be  corrected,  and  held  to  hard laboor 
for  a  reasonable  time,  not  exceeding  one  calendar  month,  or  otherwise  by  abating  aome  perl 
of  his  or  her  wages,  or  by  discharging  such  servant  from  ma  or  her  service  or  empToynoiit.'* 
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B4TU¥,  J«  I  am  of  opklion  that  this  case  ialls  within  the  disdnctioB  takeii  by 
Li  B1.AH0,  J.»  ia  Rex  ▼•  Bmion-upofk'IrvDeU^  He  there  eays,  «<  It  was  under 
(he  aadiority  of  the  contract  that  his  master  acted  when  he  punished  him  for 
DiBooodact*  therefore  it  was  not  a  dissolution.*'  So  here  the  pauper  was  inn 
prisoned  at  the  instance  of  the  master*  The  latter  might  have  preseed  for  a 
dMolution  of  the  contract,  but  instead  of  that*  there  was  an  understanding  be- 
tween him  and  the  justice,  that  the  pauper  should  either  beg  his  master's  pardon 
or  remain  the  rest  of  the  year  in  prison.  It  has  been  conceded  that  that  does 
not  opemte  as  a  dissolution,  and  I  think  it  may  be  put  either  as  a  constructive 
Berriec  or  a  dispensation.  In  the  ease  cited  it  was  held,  that  the  serrant  gained 
a  settlement,  and  I  cannot  see  why  the  imprisonment  should  have  a  different 
effect  at  the  end  from  that  which  it  had  in  the  middle  of  the  year.  It  has  been 
oiged  in  atgument,  that  the  master,  by  taking  the  servant  bark,  is  to  be  coMi- 
dered  as  dispensing  with  his  service  during  his  absence.  But  the  contract  not 
beinj^  dissolved,  if  the  servant  were  released  from  prison  before  the  end  of  the 
year,  the  master  would  be  under  the  necessity  of  receiving  him.  For  these 
leaioiie  I  am  of  opinion,  that  the  pauper  gained  a  setdement  in  Tibberton,  and 
ibat  the  order  of  sessions  must  be  quashed. 

^AM->  *HoLROYD,  J.  There  is  a  great  difference  where  the  servant's  absence 
^  from  actual  service  arises,  as  in  this  case,  at  the  instance  of  the  master, 
ud  where  it  is  occasioned  by  any  criminal  act  done  by  the  servant,  and  inde- 
pendently of  the  master.  The  ground  of  the  commitment  of  the  servant  w«l 
absence  from  his  duty  for  a  day :  possibly  the  master  might  have  had  a  right 
to  dischaige  him  for  Uiat  neglect,  but  he  neither  did  that  of  his  own  authority, 
oor  applied  to  the  justice  to  do  it,  so  that  the  relation  of  master  and  servant 
continued.  I  think  that  the  service  also  continued,  just  the  same  as  if  the 
oceorrenee  had  happened  in  the  middle  of  the  year.  The  servant  being  hnpri* 
soned  and  punished  as  a  servant,  might  have  insisted  upon  going  back  to  his 
master,  or  the  master  might  have  compelled  him  to  return,  as  soon  as  he  was 
discharged  out  of  custody. 

LnTLBnALB,  J.  In  diis  case  neither  the  master  nor  the  justice  having  dis- 
chaiged  the  servant,  the  relation  of  master  and  servant  continued.  Then  the 
servant,  when  in  prison,  did  not  absent  himself  voluntarily  from  the  master's 
service.  The  imprisonment  was  at  the  instance  of  the  master,  the  servsiit 
night  still  be  ready  and  willing  to  work  for  him.  I  am  therefore  of  opinion 
that  it  must  be  considered  as  a  constructive  service,  and  sufficient  to  gain  a  set* 
tleoMnt  in  Tibberton.     The  order  of  removal  to  Hallow  was  therefore  bad. 

Order  of  sessions  quashed. 

••^.-1  *BRAMW£LL  and  Another,  Assignees  of  the  Estate  and  Effects  of 
^^      W.  NOAKES,  a  Bankrupt,  v.  M.  P.  LUCAS,  W.  THOMSON, 
and  T.  GROVES. 

A  eoBiiiiiBieicion  made  by  a  client  to  hia  attorney,  not  for  the  purpose  of  asking  hia  legal  ad- 
vice, but  to  obtain  information  as  to  a  matter  01  fact,  is  not  privileged,  and  may  be  diacloaed 
by  the  attorney,  if  called  as  a  witness  in  a  cause. 

TaovBR  by  the  plaintiffs  as  assignees,  to  recover  the  value  of  a  lease,  »id 
<Hver8  goods  and  chattels  amounting  to  280/.  198.  lOi/.,  belonging  to  them  as 
usignees  of  William  Noakes,  and  by  the  defendants  converted  to  thelf*  own 
Q*e,  At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  last 
Hiltry  term,  a  verdict  was  found  for  the  plaintiffs  subject  to  the  following  case. 
On  the  7th  day  of  November  last,  at  seven  o'clock  in  the  evening,  the  lease 
and  goods  were  seized  by  the  defendants,  M.  P.  Lucas  and  W.  Thompson, 
who  were  sheriffs  of  London  and  also  sheriff  of  Middlesex,  under  two  writs  of 
elegit  issued  on  that  day,  founded  on  a  judgment  obtained  by  the  other  defend* 
mt  Orsres  against  the  said  W.  Noakes,  for  4,000/.  damages  sod  84«.  costs ; 
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and  the  only  question  in  the  canse  was,  whether  W.  Noakea  had  committed 
an  act  of  bankruptcy  prior  to  such  seizure  under  the  said  writs.  In  order  to 
prove  such  prior  act  of  bankruptcy,  Scott  was  called  as  a  witness  on  the  part 
of  the  plaintiffs,  and  he  stated  that  he  acted  as  solicitor  to  the  bankrupt,  and  in 
that  character,  and  upon  his  (Scott's)  suggestion  to  the  bankrupt,  called  a  meet- 
ing of  his  creditors,  to  be  held  at  the  George  and  Vulture  tavern  in  Comhill,  at 
twelve  o'clock  at  noon  on  the  7th  day  of  November  last ;  and  that,  in  the  morn- 
ing of  that  day,  W.  Noakes  came  to  his  *(Scott*s)  office,  and  inquired  r-MAA 
of  the  witness  whether  he  could  safely  attend  such  meeting  of  his  ere-  ^ 
ditors  without  being  arrested  for  debt;  and  that  he  (Scott)  advised  him  to 
remain  at  his  office,  until  it  was  ascertained  whether  the  creditors  would  engage 
to  give  him  a  safe  conduct ;  and  that  W.  Noakes  accordingly  did  remain  at  his 
house  or  office  for  upwards  of  two  hours,  to  avoid  being  arrested  by  some  or 
one  of  his  creditors,  until  afler  the  witness  had  attended  at  and  returned  from 
the  said  meeting  of  W.  Noakes'  creditors.  It  was  objected  on  the  part  of  the 
defendants,  that  the  evidence  of  Scott  was  not  admissible  under  the  circum- 
stances to  prove  what  passed  at  his  office  as  above  mentioned,  but  the  lord  chief 
justice  received  the  evidence,  subject  to  the  opinion  of  the  court  as  to  its  ad- 
missibility. 

This  ease  was  argued  on  a  former  day  in  this  term,  by 

F,  Pollock  for  the  plaintiffs.  The  evidence  of  the  conversation  which  passed 
between  the  bankrupt  and  Scott  was  admissible  in  this  case.  The  argument 
on  the  other  side  must  be,  that  the  communication  was  confidential  to  Scott,  he 
being  an  attorney,  and  therefore  that  he  was  bound  not  to  disclose  it.  But 
there  are  two  cases  where  the  privilege  does  not  apply.  Where  the  commu- 
nication is  foreign  to  the  business  of  an  attorney ;  and  where  an  attorney  is 
called  to  speak  to  a  mere  matter  of  fact.  The  privilege  is  that  of  the  client, 
not  of  the  attorney,  and  the  ground  upon  which  the  privilege  rests  is,  that  it 
may  be  necessary  for  the  protection  of  a  man's  rights  that  he  should  make  con- 
fidential communications  to  his  attorney.  That  being  the  reason  of  tlie  privi- 
lege, all  communications  collateral  to  the  business  of  an  attorney  are  of  coarse 
excluded.  *The  interference  of  Scott  in  this  matter,  and  his  conversa-  r^^mAm 
tion  with  the  bankrupt,  certainly  did  not  arise  out  of  the  professional  ^ 
character  or  employment  of  the  former,  and  therefore  no  privilege  could  be 
claimed  as  to  that  conversation.  Cobden  v.  Kendrich^  4  T.  R.  431 ;  fVUMon 
V.  Rantall^  4  T.  R.  753.  Secondly,  an  attorney  may  be  called  to  prove  an  act 
done.  Rex  v.  Watkinson,  2  Str.  1122;  Doe  d.  Jupp  v.  Andrews^  2  Cowp. 
846 ;  Speneeley  v.  Sehtdlenburgh^  7  East,  357.  Here,  the  intention  with 
which  the  bankrupt  absented  himself  from  the  meeting  was  part  of  the  res 
gestae,  and  therefore  might  be  proved  by  Scott. 

/.  Williams  J  contra.  The  cases  of  Cobden  v.  Kendrick  and  Wilson  t. 
BastaU  may  be  conceded,  for  there  the  communication  to  the  party  called  as  a 
witness  was  not  made  to  him  in  his  character  of  attorney.  So  also  Rex  ▼. 
Watkinaon ;  Doe  v.  Andrews,  and  Speneeley  v.  SchullenburgK,  may  be  ad- 
mitted to  be  law,  but  there  the  party  was  called  merely  to  speak  to  a  matter  of 
fact  within  his  own  knowledge,  which  knowledge  was  not  derived  from  any 
communication  or  connection  with  his  client.  Robaon  v.  Kemp,  5  Esp.  52,  is 
not  distinguishable  from  the  present  case.  It  cannot  be  said  that  the  communi- 
cation, in  order  to  be  privileged,  must  be  made  in  the  course  of  a  suit,  for,  in 
Gainsford  v.  Grammar,  2  Camp.  9,  Lord  Ellenborouoh  held  the  contrary, 
and  there  Cobden  v.  Kendrick  and  Wilson  v.  RastaU  were  pressed  upon  him 
as  authorities  against  that  opinion :  and  Gmnsford  v.  Grammar  is  supported 
by  Cremack  v.  Heathcote,  2  B.  &;  B.  4.  In  Brard  v.  ^Ackerman^  5  r»-^Q 
Esp.  110,  the  attorney  was  questioned  as  to  a  fact,  and  excused  from  ^ 
answering  as  his  knowledge  was  acquired  in  the  character  of  an  attorney. 
There  is  certainly  a  case  of  Wadsworth  v.  Hamshaw^  cited  at  the  end  of  the 
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report  of  Cromack  t.  Heathcote,  in  which  it  appears  to  have  been  held,  that 
only  those  oommunications  are  privileged  which  relate  to  a  suit  actually  exist- 
ing, or  about  to  be  commenced ;  but  the  current  of  authorities  is  the  other  way. 
Then  can  it  be  said  that  this  conversation  was  not  held  with  Scott  as  an  attor- 
ney ?  He  was  asked  a  question  about  the  bankrupt's  liability  to  arrest.  Now 
that  was  a  question  which  could  only  be  answered  by  a  professional  man,  it 
must  therefore  have  been  put  to  him  as  an  attorney,  and  for  the  purpose  of 
having  his  advice. 

Cur.  adv.  vult. 
Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  question  in 
this  case  was,  whether  the  testimony  of  an  attorney  was,  under  the  circum- 
stances, admissible  in  evidence  against  his  client,  or  whether,  upon  the  princi- 
ple of  a  client's  privilege,  it  ought  to  have  been  excluded.  The  action  was 
brought  by  the  assignees  of  Noakes,  a  bankrupt,  and  Scott,  his  attorney,  was 
called  by  the  plaintiffs,  to  prove  the  act  of  bankruptcy.  He  save  in  evidence, 
that  upon  his  (Scott's)  suggestion  a  meeting  of  Noakes*  creditors  was  called ; 
that  the  meeting  was  to  be  held  on  the  7th  November,  at  twelve  at  noon  ;  that 
Noakes  called  on  him  that  morning,  and  asked  if  he  could  safely  attend  such 
meeting  without  being  arrested ;  that  Scott  advised  him  to  remain  at  his  office 
till  it  was  ascertained  whether  the  creditors  would  engage  to  give  him  safe  con- 
*7491  ^^^^  ^"^^  ^^^  ^®  accordingly  ^remained  there  two  hours,  to  avoid  being 
-^  arrested,  till  Scott  returned  from  the  meeting,  and  the  question  is,  whe- 
ther the  whole  or  any  part  of  this  evidence  ought  to  have  been  excluded ;  that 
Scott  was  competent  to  prove  that  the  meeting  was  called  ;  that  it  was  called 
upon  his  suggestion,  and  that  Noakes'  came  to  and  remained  at  his  office  is 
beyond  all  dOubt ;  but  the  point  disputed  was,  whether  Noakes'  question  to 
Scott  and  Scott's  answer  to  him  was  not  within  the  privilege,  and  we  think  i^ 
was  not  Whether  the  privilege  extends  to  all  confidential  communications 
between  attorney  and  client  or  not,  there  is  no  doubt  that  it  is  confined  to 
comoinnications,  and  to  communications  to  the  attorney  in  his  character 
of  attorney.  A  question  for  legal  advice  may  come  within  the  description 
of  a  confidential  communication,  because  it  is  part  of  the  attorney's  duty, 
as  attorney,  to  give  legal  advice ;  but  a  question  for  information  as  to  mat' 
ter  of  fact  f  as  to  a  communication  the  attorney  has  made  to  others,  where 
the  communication  might  have  been  made  by  any  other  person  as  well  as  an 
attorney,  and  where  the  character  or  office  of  attorney  has  not  been  called  into 
action,  has  never  been  held  within  the  protection,  and  is  not  within  the  princi- 
ple upon  which  the  privilege  is  founded.  Was  this,  then,  a  question  for  legal 
adrice.  put  to  Mr.  Scott  in  his  character  of  attorney,  or  was  it  not  a  question 
for  information  as  to  matter  of  fact ^  in  which  the  professional  character  of  Mr. 
Scott  as  attorney  was  not  considered  ?  It  can  hardly  be  supposed,  that  a  man 
could  ask,  an  matter  of  law^  whether  he  would  be  free  from  arrest  whilst 
attending  a  voluntary  meeting  of  creditors ;  but  he  might  well  ask,  as  matter 
of  fact  9  from  the  person  at  whose  suggestion  the  creditors  had  been  convened, 
whether  any  arrangement  had  been  made  with  the  creditors  to  prevent  an 
^501  '"^^^  *^^^  ^^*  Scott's  answer  implies,  that  the  question  was  put  with 
-^  the  latter  view.  He  gives  no  legal  advice,  his  answer  implies  tnat  n« 
anrangement  had  been  made,  but  that  he  would  see  at  the  meeting  whether  any 
coold  be  effected ;  and  he  recommends  Mr.  Noakes,  not  as  a  legal  adviser,  but 
as  any  agent  or  any  friend  might  have  recommended,  to  stay  where  he  was  till 
that  matter  of  fact  could  be  ascertained.  Upon  the  ground,  therefore,  that  no 
part  of  this  case  comes  within  the  description  of  confidential  communication 
between  attorney  and  client,  we  are  of  opinion  that  the  whole  of  the  evidence 
vas  properly  received,  and  that  the  postea  ought  to  be  delivered  to  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
2E 
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The  KING  v.  The  Inhabitants  of  ST.  MARY,  in  the  Borough  of 

KIDWELLY. 

The  father  of  a  pauper  ased  fourteen  years,  agreed  hr  parol  to  give  a  ehoemaker  a  gviiiea  far 
teadiing  hia  trade  to  tlie  pauper  for  twelve  months.  The  aon  eenred  the  twelve  months 
under  taat  agreement.  At  the  end  of  that  period,  the  father  agreed  that  his  son  should 
work  for  the  shoemaker  for  twelve  months,  making'  shoes  at  3d.  per  pair  the  first  six  months, 
and  id,  per  pair  the  last  six  months ;  under  this  latter  agreement  the  pauper  served  six 
months  only  ;  Hdd,  that  this  latter  service  could  not  be  connected  with  the  service  of  ths 
former  year  so  as  to  give  a  settlement,  inasmuch  as  the  first  agreement  created  the  relation 
of  teacher  and  scholar,  and  not  that  of  master  and  servant,  and  the  whole  year's  service, 
required  io  confer  a  settlement,  must  be  under  a  contract  or  contracts  creating  the  niaiioa 
of  master  and  servant. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  remoTal  of  WiHiam 
Williams,  his  wife  and  chfldren,  from  the  parish  of  St.  Mary,  Kidwelly,  in 
the  county  of  Carmarthen,  to  the  parish  of  Llandevilog,  in  the  same  county,  die 
sessions  quashed  the  order,  suhject  to  the  opinion  of^this  court,  on  the  follow- 
ing case: 

On  the  trial  of  the  appeal  the  appellants  admitted  that  &e  legal  settlement 
of  the  pauper,  William  Williams,  had  heen  in  the  parish  of  Llandevilog,  bat 
*con tended,  that  he  had  gained  a  subsequent  settlement  by  hiring  and  rtj^t 
service.  The  appellants  proved,  that  when  Williams  was  about  fourteen  ^ 
years  of  age  he  lived  with  his  father,  in  the  parish  of  Saint  Ishmael,  in  the 
county  of  Carmarthen,  and  being  desirous  of  being  apprenticed  to  a  shoemaker, 
his  father  agreed  with  one  John  Thomas,  a  shoemaker  in  the  parish  of  Saint 
Ishmael,  to  give  him  a  guinea  for  teaching  his  son,  the  pauper,  the  trade  of  a 
shoemaker  for  twelve  months,  the  father  finding  the  pauper  lodging,  and  every 
thing  else  during  that  time.  The  pauper  served  the  whole  twelve  months  under 
that  agreement.  There  was  no  indenture  or  writing,  but  the  pauper  considered 
it  as  an  apprenticeship,  and  his  father  and  master  treated  and  spoke  to  him  as 
an  apprentice  during  such  twelve  months ;  and  his  father  and  master  told  him 
there  was  a  guinea  paid  for  teaching  him  the  trade.  The  pauper's  father,  at 
the  end  of  the  year,  came  to  an  agreement  with  Thomas,  that  the  pauper  should 
work  with  Thomas  for  twelve  months,  making  shoes  at  3d.  per  pair  the  first 
half  year,  and  at  4d,  per  pair  the  remaining  half  year.  The  pauper  worked 
with  him  about  six  months  under  that  agreement,  and  then  went  away  and 
worked  at  several  places,  until  his  marriage,  which  happened  1785.  He  soon 
afterwards  removed  to  the  parish  of  St.  Mary. 

Nolctn  and  DavieSf  in  support  of  the  order  of  sessions,  contended,  that  the 
pauper  had  gained  a  settlement  by  hiring  and  service  in  the  parish  of  Saint  Ish- 
mael, for  although  the  service  under  the  second  agreement  was  but  for  six 
months,  yet  that  service  might  be  connected  with  the  previous  serrice  under 
the  first  agreement.  That  was  void  as  a  contract  of  apprenticeship ;  the  serrice 
under  it,  ^therefore,  was  a  service  under  no  contract  at  all,  and  might  be  r^yM 
coupled  with  the  service  under  the  second  contract,  Bex  ▼.  DawHsh^  ^ 
1  B.  &  A.  280. 

Oldnall,  Bussdly  contr^,  was  stopped  by  the  court. 

Bayley,  J.  The  question  in  this  case  is,  whether  a  setderaent  has  been 
gained  by  hiring  and  service.  In  this  case  there  was  a  contract  of  hiring,  but 
under  that  contract  there  was  only  a  service  for  six  months.  If,  however,  that 
service  can  be  connected  with  the  service  of  the  preceding  year,  then  a  settle- 
ment was  gained  in  the  parish  of  Saint  Ishmael.  Now,  in  order  to  gain  a  set- 
tlement by  hiring  and  service,  the  service  must  be  under  a  contract,  creating  die 
relation  of  master  and  servant.  Here,  tlie  first  contract  created  only  the  relation 
of  teacher  and  scholar,  and  the  service  under  it  not  being  under  a  contract  of 
hiring,  cannot  be  coupled  with  the  subsequent  service.  Bex  ▼.  BxBxmfUgK 
1  B.  &^  A.  115,  IS  an  authority  in  point.  There  the  master  agreed,  by  parol 
contract,  to  teach  the  pauper  to  make  stockings  during  the  year,  for  wluch  he 
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wia  to  iBcem  two  guineas,  uid  the  pauper  was  to  have  his  earoiags,  paying 
hit  master  for  the  nae  of  the  frame^  ^c  ;  and  the  pauper  continued  in  the  ser* 
vice  a  year  and  a  half,  and  it  was  contended,  diat  the  pauper  gained  a  settlement 
by  hiring  and  serrice ;  but  the  conrt  said  that  the  pauper  never  contracted  to 
serre  the  master,  and  that  the  only  agreement  was,  that  the  maater  should  teach 
the  pauper  for  a  3rear.  In  the  present  case  there  was  no  obligation  on  the  part 
*75al  ^^  ^^  pauper  to  serve  the  master,  nor  could  he  have  been  ^punished  for 
-^  refusing  to  do  so^  The  relation  existing  between  them  was  that  oi 
teaeher  and  scholar*  Now,  although  it  be  clear,  that  services  under  different 
hiriags  may  be  connected,  so  as  to  complete  the  year's  service,  yet  the  whole 
of  the  several  services  constituting  the  year's  service  must  be  under  a  contract 
or  contracts,  creating  an  obligation  to  serve.  In  this  case,  there  was  not  any 
obligation  on  the  pauper  to  serve  under  the  first  agreement.  That  service, 
therefore,  not  being  a  service  under  a  contract  creating  the  relation  of  master 
and  servant,  cannot  be  connected  with  die  subsequent  service ;  and  there  being 
only  a  service  of  six  months  under  a  contract  of  hiring,  no  settlement  was  gained. 
LiTTLBiiALS,  J.  In  order  to  gain  a  settlement  by  hiring  and  service,  die  ser- 
vice must  be  for  a  year,  under  a  contract  or  contracts,  creating  the  relation  of 
Dtster  and  servant  The  pauper  served  only  six  months  under  such  a  contract. 
The  contract  under  which  he  served  during  the  former  year,  created  the  relation 
of  master  and  scholar,  and  not  that  of  master  and  servant  The  service  under 
that  contract  therefore,  cannot  be  connected  with  the  service  under  the  subse- 
quent contract  for  the  effect  of  that  would  be,  to  enable  the  pauper  to  gain  a 
settlement  by  a  service,  pardy  under  a  contract  of  hiring,  and  pardy  under  a 
contract  of  a  different  description ;  whereas  the  entire  year's  service  ought  to 
be  under  a  contract  of  hiring. 

Order  of  sessions  quashed. (a) 

(«)  This  caae  wu  argued  later  in  tlie  day  than  that  of  Rex  t.  Lydd^  and  when  Abbott,  C.  J., 
WW  ntting  at  nisi  priua  at  Guildhall.  Holroyd,  J.,  had  gone  to  chambers  before  the  jadg- 
neat  wai  jwonounced. 
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A  paaper  liad  been  hired  for  three  years  at  201.  per  annum  as  a  looker.  The  duty  of  a  looker 
is  to  superintend  the  flocks  and  fences  of  his  employer.  When  he  was  bireo,  his  master 
toU  him  that  he  should  not  hanre  full  employment  for  him,  but  that  he  would  employ  him 
as  maeh  as  he  could.  He  was  not  to  do  any  work  for  his  master,  other  than  that  belonging 
to  the  office  of  lodier,  without  receiTing  extra  waffes.  During  the  first  year  and  three 
qnaiiers  he  worked  for  his  master  only,  but  was  always  paid  extra  for  any  work  not  be- 
longing to  his  office  of  looker :  Heldt  that  there  was  not  any  hiring  for  a  year,  and  that  the 
paaper  ilid  not  gain  a  settlement  by  service  under  such  a  hiring. 

Upow  appeal  against  an  order  of  two  justices  for  the  removal  of  6.  Gold- 
smith, his  wife  and  children,  from  the  parish  of  Lydd,  in  the  county  of  Kent, 
to  the  parish  of  Thumham  in  the  same  county ;  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  court  on  the  following  case : 

In  the  year  1810,  the  pauper  gained  a  setdement  by  hiring  and  service  in  the 
parish  of  Thnmham.  On  the  26th  or  27th  of  August,  1810,  the  pauper,  being 
then  unmarried  and  having  no  child,  was  hired  to  Mr.  Fisher,  in  the  parish  of 
Midley,  for  three  years  at  20/.  per  annum,  as  looker  and  to  spud  thisdes.  (The 
doty  of  a  looker  is  to  superintend  the  flocks  and  fences  upon  the  lands  of  his 
employer,  and  he  frequendy  has  several  masters,  and  works  for  any  persons 
who  may  employ  him  according  as  his  time  allows.)  The  pauper  went  into 
the  service  of  Mr.  Fisher  on  the  26th  of  October,  and  was  married  on  that  day. 
He  served  Mr.  Fisher  for  three  years.  He  did  not  work  for  any  person  but  Mr. 
Fisher  for  the  first  year  and  three  quarters  of  his  service,  but  at  the  expiration 
of  that  time  he  hired  himself  as  looker  to  a  Mr.  Russell.  Durinir  his  service  with 
rlsher,  he  did  other  work  for  him  not  belonging  to  his  duty  as  lotmcr,  such  as 
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turning  mould,  lambing  and  shearing,  for  which  he  was  always  paid  upon  nem 
and  separate  bargains  on  each  occasion ;  and  upon  otiier  occasions  he  did  day* 
work  as  a  labourer  for  Fisher,  for  which  he  was  also  paid  by  the  day.  At  the  time 
of  the  *pauper's  contract  with  Fisher,  nothing  was  said  about  his  being  rMce 
at  liberty  to  hire  himself  to,  or  work  for  other  masters  during  the  three  ^ 
years,  but  Fisher  said  he  did  not  think  he  should  have  full  employment  for  the 
pauper ;  he  would  emplov  him  as  far  as  he  could.  Whilst  he  was  working 
for  other  people,  his  wife  hoisted  a  signal  by  putting  a  flag  out  of  the  window, 
upon  which  he  considered  himself  bound  to  quit  his  work  and  attend  to  his  duty 
as  looker  to  Fisher,  for  which  he  was  originally  hired ;  and  he  invariably  re- 
turned to  Fisher  when  so  summoned,  and  never  worked  on  any  lands  from 
whence  the  flag  could  not  be  seen  during  the  whole  of  the  three  years.  He 
was  not,  however,  to  do  any  work  for  Fisher,  other  than  that  for  which  he  was 
originally  hired  as  a  looker,  without  receiving  extra  wages.  His  agreement  with 
Russell  was  by  the  acre,  and  he  bargained  with  him  for  a  year  at  14/.  During 
the  whole  of  the  three  years  he  lived  on  Fisher's  land  at  Midley. 

BoUand  and  Ciaridge  in  support  of  the  order  of  sessions.  The  master  was 
entitled  to  demand  the  service  of  the  pauper  so  long  as  the  species  of  service 
which  he  had  contracted  to  do  required  his  attention.  Here  was  a  contract  for 
three  years,  and  an  actual  service  to  Fisher  during  that  time.  But  it  may  be 
said  that  he  was  not  under  Fisher's  control  during  the  whole  period.  It  ap- 
pears, however,  by  the  case,  that  he  never  worked  for  any  person  but  F.  during 
the  first  year  and  three  quarters.  He  tlierefore  gained  a  settlement  by  that 
service.  And  when  working  for  other  persons  during  the  latter  part  of  the 
three  years,  he  invariably  returned  to  his  duty  as  looker  whenever  his  wife 
hoisted  the  flag.  He  was,  therefore,  under  F.'s  control  during  the  whole 
*time.  The  receipt  of  extra  wages  for  extra  work  makes  no  difference,  r^iyeA 
Bex  V.  Horwick,  10  East,  489.  L  *^^ 

Berens  contra.  In  order  to  confer  a  settlement  by  hiring  and  service,  the 
contract  must  be  such  as  to  give  the  master  the  absolute  control  over  the  ser- 
vant during  the  whole  period  of  service.  Here,  from  the  very  nature  of  the 
agreement,  the  master  could  never  have  had  such  a  control,  for  the  pauper  was 
bound  to  serve  so  long  only  as  the  duties  of  looker  required  his  attention,  and 
for  any  otlier  work  he  was  paid  extra.  Bex  v.  Edgmond^  3  B.  'dc  A.  107,  is 
in  point,  and  Bex  v.  Polettoorthj  ante,  715.  If  the  contract  was  for  the  whole 
year,  there  could  be  no  necessity  for  making  any  new  contract  for  extra  work. 

Abbott,  C.J.  I  am  of  opinion  that  there  was  not  in  this  case  any  contract 
of  hiring  and  service  for  one  whole  year.  Here,  the  master  had  not  the  control 
over  the  servant  for  the  entire  year,  but  only  for  so  much  of  the  year  as  the 
duties  of  looker  required  his  attention.  At  other  times  he  was  at  liberty  to 
employ  himself  in  any  manner  he  pleased,  either  in  working  for  other  persons 
or  for  his  master,  and  when  he  worked  for  the  latter  he  always  received  extra 
pay. 

Bayley,  J.  In  order  to  gain  a  settlement  by  hiring  and  service  there  must 
be  a  contract  for  one  whole  year,  and  a  service  for  the  whole  year.  This  is 
distinguishable  from  the  cases  cited,  because  here,  from  the  very  nature  of  the 
employment,  it  was  not  likely  to  *fi]l  up  the  whole  time  of  the  pauper.  fjK^ 
Scarcely  ever  more  than  a  few  hours  each  day  would  be  required.  It  ^ 
is  very  like  the  case  of  a  person  employed  to  attend,  as  an  occasional  servant, 
for  the  purpose  of  brushing  clothes.  The  master  has  no  control  over  the  ser- 
vant as  soon  as  he  has  performed  the  required  service,  and  that  takes  up  but 
a  small  portion  of  his  time. 

Order  of  sessions  quashed. 
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k  praper  wu  hired  to  serve  for  part  of  a  year.  Three  weeks  before  the  expiration  of  the 
period  of  senrioe,  the  miBtress  asked  the  pauper  to  stay  again.  The  pauper  replied  that  she 
Bad  DO  objection  if  they  oould  agree  about  wages.  They  did  agree  for  31.  10«.,  and  U.  ear- 
nest was  paid ;  nothing  was  then  said  as  to  the  time  for  which  the  pauper  was  to  serve,  bat 
a  week  afterwards,  the  mistress  said  to  the  pauper,  "  I  have  hired  you,  but  mentioned  no 
time;  remember  that  you  are  hired  for  fifty-one  weeks/'  to  which  the  pauper  assented: 
HaU,  that  t^  was  a  good  hiring  for  a  year. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  removal  of  Hannah 
Stain,  sin^e  woman,  from  the  parish  of  Fieckney,  in  the  county  of  Leicester, 
to  the  parish  of  Market  Bosworth  in  the  same  county ;  the  sessions  confirmed 
the  order  subject  to  the  opinion  of  this  court  on  the  following  case  : 

The  pauper  was  hired  by,  and  lived  with,  Mrs.  W.,  in  the  parish  of  Market 
Bosworth,  from  Shrove  Tuesday,  1821,  until  Old  Michaelmas-day  following. 
Three  weeks  before  the  last-mentioned  day,  Mrs.  W.  asked  the  pauper  *^  to 
stay  again,**  to  which  she  replied,  that  she  had  no  objection  if  they  could  agree 
about  wages ;  they  agreed  for  3/.  10<.,  and  one  shilling  earnest  was  paid.  At 
(he  hiring,  nothing  was  said  as  to  the  time  for  which  the  pauper  was  to  serve. 
There  was  no  interval  between  the  first  and  second  service.  A  fortnight  before 
'7681  ^^^  Michaelmas  her  mistress  said  to  her,  ^*  Hannah,  I  have  *hired  you, 
^  bat  mentioned  no  time,  remember  you  are  hired  for  fifty-one  weeks." 
To  this  the  pauper  said,  '*  Very  well.'*  The  pauper  lived  with  Mrs.  W.  until 
Old  Michaelmas-day,  1822.  She  asked  to  have  her  week  just  before  Christ-^ 
mas.  Mrs.  W.  said,  <<  You  shall  have  three  or  four  days  now,  I  cannot  spare 
you  the  whole  week.**  She  staid  away  three  successive  days  and  nights  then, 
and  had  the  other  four  days  at  different  times  during  the  year,  returning  on  each 
of  (hem  to  sleep  at  her  mistress's,  and  her  mistress  gave  her  two  or  three  holi- 
days besides.  She  never  was  absent  without  her  mistress*s  permission,  and 
always  returned  into  the  service,  and  at  the  end  of  the  year  received  her  wages. 

The  case  was  aigued  by  Reader^  HiUiard^  and  Hun^rey^  in  support  of  the 
order  of  sessions,  and  Marriott  and  Fyius  Clinton^  contra. 

Batlbt,  J.(a)  The  question  in  this  case  ought  to  have  been  decided  by  the 
court  of  quarter  sessions,  but  inasmuch  as  great  expense  has  been  incurred,  we 
will  pronounce  our  judgment  upon  the  facts  stated  in  the  case.  And  I  am  of 
opinion  that  a  settlement  was  gained  in  Market  Bosworth.  It  appears,  that 
three  weeks  before  Old  Michaelmas,  the  mistress  asked  the  pauper  to  stay 
again,  to  which  she  replied,  that  she  had  no  objection  if  they  could  agree  about 
wages  ;  they  did  agree  for  3/.  10«.,  and  one  shilling  earnest  was  paid.  Now 
it  is  quite  clear  that  that  constituted  a  general  hiring  for  a  year,  and  the  ques- 
tion is,  whether  the  subsequent  conversation  between  the  mistress  and  the  ser- 
vant amounted  to  an  alteration  of  the  original  bargain,  so  as  to  convert  that 
^591  *^^^^^  ^^^  heen  a  hiring  for  a  year  into  a  hiring  for  fifty-one  weeks 
^  only,  or  whether  it  was  a  dispensation  by  the  mistress  with  one  week*8 
service.  Now  it  is  laid  down  in  Mr.  Nolan's  Treatise  on  the  Poor  Laws,  voU 
i.  297,  that  where  the  absence  of  the  servant  takes  place  on  the  master's  account 
and  at  his  request,  the  courts  have  been  inclined  to  infer  a  dispensation,  inas- 
much as  the  absence  originates  with  him  in  whom  (he  power  of  dispensation 
IB  vested,  and  is  only  acquiesced  in  by  the  servant.  Now,  apply  that  rule  to 
the  present  case.  There  having  been  a  general  hiring  for  a  year,  the  mistress 
afterwards  states  to  the  servant  that  she  had  hired  her,  but  that  she  had  men- 
tioned no  time,  and  desires  her  to  remember  that  she  was  hired  for  fif\y-one 
weeks.  The  servant  made  no  overture  to  the  mistress  for  a  change  of  the  ori- 
ginal agreement.  According  to  the  above  rule,  therefore,  this  ought  to  be  con- 
strued to  be  a  dispensation :  the  mistress  acknowledges  that  there  had  been  a 
hiring,  and  if  she  intended  to  explain  the  original  agreement,  her  explanation  of 

(s)  Abbott,  C.  J.,  was  sitting  at  oisi  prios  at  OaiUhall. 
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it  was  false ;  for  in  the  first  instance,  there  is  a  hiring  for  a  year  at  an  entire  sum 
of  3/.  10«.,  and  there  is  no  stipulation  afterwards  that  the  pauper  was  to  be  paid 
wages  for  fifty-one  weeks,  at  the  rate  of  3/.  10«.  for  the  whole  year.  I  Aink, 
therefore,  that  there  was  no  alteration  of  the  original  bargain,  but  that  there  was  a 
dispensation  with  the  service  of  the  pauper  for  one  week,  and  I  think  that  the  ses- 
sions were  warranted  in  considering  this  either  a  case  of  dispensation  or  of  fraud. 
I  cannot  distinguish  this  case  from  that  of  7Vu  King  v.  Sulgrave^  2  T.  R.  376. 
There  the  pauper  was  hired  in  February  to  serve  till  Old  ^Michaelmas.  rM/w| 
On  the  Friday  before  Old  Michaelmas,  his  master  asked  him  if  he  would  ^ 
stay  again,  the  pauper  said  he  would  if  they  could  agree  about  wages,  and 
naked  five  guineas,  which  the  master  thought  too  much.  Afterwards  the  mas- 
ter said  he  would  give  him  five  guineas,  and  he  gave  him  one  shilling  in  ear- 
nest ;  but  while  he  was  putting  his  hand  in  his  pocket  for  the  shilling,  he  said 
you  shall  go  away  a  fortnight  before  Michaelmas  because  of  your  setdement, 
and  that  he  would  give  him  that  time  to  get  what  he  could,  to  which  the  servant 
assented.  It  was  held  that  this  was  a  mere  dispensation  with  the  service  for 
that  time,  and  not  such  an  exception  out  of  the  original  contract  as  would  make 
the  hiring  insnfiicient  for  the  purpose  of  gaining  a  settlement;  and  Ashburst,  J., 
in  delivering  his  judgment,  said,  ^  that  the  contract  was  complete  before  any 
thing  was  said  relative  to  the  fortnight's  absence  ;  and  that  this  was  a  dispen- 
sation with  the  service,  and  not  an  exception  out  of  the  original  contract.  An 
exception  is  a  stipulation  on  the  part  of  the  person  for  whose  benefit  it  is  intro- 
duced, but  here  it  was  not  made  at  the  request  of  the  servant,  but  on  the  offer 
of  the  master."  Upon  the  authority  of  that  case,  as  well  as  upon  general  prin- 
ciples, 1  am  of  opinion  that  the  sessions  were  warranted  upon  these  facts,  in 
coming  to  the  conclusion  that  there  was  a  hiring  for  a  year ;  and  that  there  was 
no  exception  in  the  contract  of  hiring,  but  a  mere  dispensation  by  the  mistress 
with  one  week's  service :  and  I  think,  therefore,  that  the  order  of  sessions  ought 
to  be  confirmed. 

Order  of  sessions  confirmed. 

•THOMAS  V.  PEARCE.  [nSl 

Where  a  defendant  on  being  served  with  a  copy  of  a  writ,  demands  to  see  the  original,  and 
it  is  not  shown  to  him,  the  service  is  irregular,  and  will  be  set  aside  with  ooeta. 

A  RULE  had  beeen  obtained  by  Reader  to  set  aside  the  service  of  a  copy  of 
the  bill  of  Middlesex,  in  this  case,  for  irregularity.  It  appeared,  that  when  the 
plaintiff  served  the  defendant  with  the  copy,  he  asked  to  see  the  original,  when 
the  plaintiff  replied,  that  he  had  not  got  it  with  him,  but  that  his  attorney  had  iL 

Jifchbold  showed  cause,  and  contended,  that  the  plaintifiT  was  not  bound  to 
show  the  original,  when  he  served  the  copy.  The  statutes  12  G.  1,  c  29,  and 
51  6.  3,  c.  124,  s.  1,  direct  that,  in  certain  cases,  a  copy  shall  be  served,  but 
do  not  require  that  the  original  process  should  at  the  same  time  be  shown.  In 
Worley  ▼.  Glover^  2  Str.  677,  it  was  said,  that  the  statute  requiring  service  of 
a  copy  was  the  same  as  if  it  had  said  *«  deliver  a  copy  ;*'  and  BoMweU  v.  J?o- 
bertM^  Barnes,  422,  was  a  similar  decision. 

Per  Curiam,  In  Edgar  v.  Farmer^  Ca.  temp.  Hardw.  138,  Lord  Hard- 
wick  expressly  states,  that  the  service  of  the  process  was  bad,  because  the  de- 
fendant was  not  allowed  to  see  the  original,  although  he  demanded  it  when 
served  with  the  copy.  That  is  perfecdy  consistent  with  Worley  v.  Ghver 
and  BoMweR  r.  Roberts^  for  it  does  not  appear,  that  in  either  oi  those  cases  the 
defendant  desired  to  see  the  original ;  and  unless  he  expresses  such  a  desire, 
the  other  party  is  not  bound  to  show  it.  This  point  was  very  lately  before 
*the  court  of  common  pleas,  in  the  case  of  Wealley  v.  Janes,  5  B.  rt^M 
M.  182,  when  they  acted  upon  the  opinion  expressed  by  Lord  Hard-  ^ 
WICK  in  Edgar  ▼•  Farmer.^  and  set  aside  the  service  of  the  copy  of  process. 
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the  original  not  haying  been  shown,  although  demanded.  The  act  of  parlia- 
ment  does  not  say  that  the  plainltff  ^  shall  deliver  a  copy/'  but  that  he  shall 
^nerre  the  defendant  personally  i?  ith  a  copy.'*  Where  that  is  required  die 
party  has  a  right*  if  he  wishes  it,  to  see  the  original,  in  order  that  he  may  have 
leasonable  proof  that  he  is  served  with  a  correct  copy  of  the  process ;  the  ser* 
vice  in  this  case  was,  therefore,  irregular,  and  muet  be  set  aside  with  costs. 

_  Rule  absolute. 

ROBINSON  V.  VALE. 

The  pluntiflf  in  an  actioo  of  treapaM,  havinff  obtained  a  verdict,  signed  final  Judgment  after 
the  defendant  had  committed  an  act  of  banaruptcy,  but  before  the  laauin^  of  a  commisaion: 
Hddf  that  the  debt  was  proveable  under  a  oommiaaion  subaequently  uaued,  and  that  the 
ddendant,  who  had  bean  arreated  on  a  ca.  aa.,  waa  entitled  to  be  diacharged  on  obtaining 
hii  oertificate. 

A  UTLB  having  been  obtained  to  discharge  the  defendant  out  of  custody,  on 
the  ground  that  he  had  obtained  his  certificate  under  a  commission  of  bank- 
ruptcy, which  issued  after  the  contracting  of  the  debt  for  which  he  was  arrest- 
ed. It  appeared,  that  an  action  of  trespass  had  been  brought  against  him  for 
taking  the  plaintiff's  goods ;  the  plaintiff  obtained  a  verdict,  and  final  judgment 
m  that  action  was  signed  on  the  29th  of  January.  The  defendant  committed 
an  set  of  bankruptcy  on  the  28d,  and  a  commission  was  thereupon  issued  on 
*7631  ^^  dlst  <)^  ^®  same  month.  The  defendant  *was  afterwards  arrested^ 
-^  on  a  ca.  sa.,  and  having  obtained  his  certificate,  which  was  allowed  on 
dte  8th  of  April,  made  this  application. 

ffiide  showed  cause,  and  contended,  that  the  plaintiff's  demand  was  not 
proveable  under  the  commission,  the  damages  and  costs  in  an  action  of  tort  not 
being  **  a  debt  bona  fide  contracted,"  within  the  meaning  of  the  48  G.  3,  c.  135, 
s.  2,  which  enables  creditors  to  prove  such  debts,  when  contracted  between  the 
act  of  bankruptcy  and  the  issuing  of  the  commission. 

Per  Curiam.  The  judgment,  even  in  an  action  of  tort,  is  a  debt  contracted. 
The  words  **  bona  fide"  in  the  statute,  appear  to  be  used  in  opposition  to  debts 
contracted  by  collusion  ;  and  it  seems  to  have  been  the  object  of  the  legislature, 
to  prevent  all  discussion,  as  to  whether  a  hit  debt  of  any  description  was  con- 
tracted before  or  after  the  act  of  bankruptcy.  This  debt  was  therefore  prove- 
able, and  the  defendant  must  be  discharged. 

Rule  absolute. 


n64]    *The  KINO  v.  Tlie  Bailiff  and  Burgesses  of  ILCHESTER. 

The  biiliff  and  burffeaaea  of  Ilcheater  (a  corporation  by  prescription,)  had  from  time  immemo- 
rial  been  iorda  of  the  manor  of  Ileheater,  and,  aa  anch,  had  during  all  that  time  holden  a 
eonrt-leet  for  the  manor,  on  certain  daya,  in  the  fuildhall  of  the  borough,  which  waa  their 
property.  In  the  2  Ph.  dc  M.,  they  accepted  a  charter,  which  purported  to  grant  to  them 
a  oourt-leeC  to  be  holden  in  the  guildhall,  *^  aa  of  ancient  time  had  been  uaed.*'  By  an 
award  afterwatda  made,  in  parauance  of  a  private  act  of  parliament,  '*  the  manor  of  Ueheater, 
with  the  righta,  members,  courta,  view  of  frankpledge,  dtc.,  royaltiea  and  appurtanancea, 
(excepting  to  the  bailiff  and  burgesses  the  guildhall,  houses,  buildings,  court,  or  garden  be* 
hnq^  to  the  same.  dLc.,)'*  were  eonveyea  to  Lord  H. :  Hdd,  that  although  the  exoeption 
ratsinA  in  the  baiUff  and  barseaaee  the  property  in  the  guildhall,  yet  the  lord  of  the  manor 
had  a  right  to  hold  the  eourt-leet  there. 

Mahdahvs,  reciting  that  the  lord  of  the  maninr  of  Bchester,  for  the  time  be- 
ing, firom  time  immemorial,  hath  holden,  and  still  of  right  ought  to  hold,  a 
coarUeet  and  view  of  frankpledge,  in  and  for  the  said  manor,  yearly,  to  wit,  on, 
&Cs^  or  on  such  other  day  and  time  as  to  him  shall  seem  meet  and  necessury ; 
which  said  court4eet  and  view  of  frankpledge  from  time  whereof,  dec.,  of  right 
have  been,  and  still  of  right  ought  to  be,  holden  in  the  guildhall  of  the  borough 
aforesaid ;  commanded  3ie  bailiff  and  burgesses  to  permit  Sir  W.  Talmash, 
eoounonly  called  Lord  Huntingtower,  lord  of  the  said  manor,  to  hold  the 


382    Rex  v.  The  Bailiflf,  &c.  of  Ilchester.  E.  T.  1824.  [764 

court-leet  in  the  guildhall,  as  of  right  he  ought  to  do.  The  return  admit* 
ted  that  the  manor  of  Ilchester  was  an  ancient  manor»  and  that  Lord  H.  was 
lord  of  the  manor,  by  virtue  of  an  award  thereinafter  set  forth ;  and  that  the 
lord,  by  his  steward,  hath  from  time  whereof,  di;c.,  holden,  and  still  of  right 
ought  to  hold,  a  court-leet,  &c.,  in  and  for  the  manor,  to  wit,  &x:. ;  ''  but  that 
such  court-leet  of  right  ought  not  to  be  holden  in  the  guildhall  of  the  borough 
aforesaid."  And  further,  that  the  borough  of  Ilchester  is  an  ancient  borough, 
and  that  the  inhabitants  thereof,  from  time  whereof,  ^.,  have  been  a  body  po- 
litic *and  corporate,  by  the  name  of  the  bailiff  and  burgesses  of  the  r*iwgE 
borough  of  Ilchester ;  and  that  the  inhabitants  of  the  borough  were,  by  ^ 
letters  patent,  granted  by  Philip  and  Mary,  in  the  fifth  and  sixth  years  of  their 
reign,  incorporated  by  the  name  of  bailiff  and  burgesses  of  the  borough  of  D- 
chester ;  and  that  the  bailiff  and  burgesses  have,  from  time  whereof,  &c.,  been 
seised  and  possessed  of  the  guildhall,  with  its  appurtenances,  and  have  been  used 
and  accustomed  thence  hitherto  to  hold  all  corporate  assemblies  there,  and  to  use 
the  same  for  all  corporate  purposes ;  and  that  until  the  making  of  the  said  award 
the  bailiff  and  burgesses  had  been,  and  were,  lords  of  the  manor,  and  had  been 
used  and  accustomed  to  hold  courts-leet  in  and  for  the  manor,  within  the  guildhall, 
and  to  have  the  exclusive  use  and  enjoyment  thereof.  And  that  Ph.  Si  M.  did 
by  their  charter  grant  unto  the  said  bailiff  and  burgesses  to  have  within  the  said 
borough,  for  ever  thereafter,  view  of  frankpledge,  of  all  the  buigesses,  inhal*  t- 
ants,  and  resiants,  twice  by  the  year,  in  the  guUdhall  of  the  borough  aforesaid, 
to  be  holden  at  such  days  and  times  as  to  them  should  seem  fit  and  necessary, 
as  of  ancient  time  had  been  used.  The  return  then  set  out  a  private  act  of 
parliament,  and  an  award  made  in  execution  of  it,  whereby  the  arbitrator 
awarded  to  Lord  H.  '^  all  that  the  manor  of  Ilchester,  with  the  rights,  members, 
courts,  view  of  frankpledge,  profits  of  tolls  of  all  markets  and  fairs  held  in  the 
borough  of  Ilchester,  royalties  and  appurtenances  to  the  same  belonging,  (ex- 
cepting to  the  bailiff  and  burgesses,  Uie  guildhall,  houses,  buildings,  court,  or 
garden,  belonging  to  the  same,  and  the  ground  in  front  thereof  inclosed  with 
iron  chains,  ^.*'  The  return  *then  stated,  that  there  were  several  rt^aa 
houses  in  the  manor  the  property  of  Lord  H.,  where  the  oourt-leet  might  ^ 
be  conveniently  holden ;  wherefore  tlie  said  bailiff  and  burgesses  have  not  per- 
mitted Lord  H.  to  hold  the  said  court  in  the  guildhall. 

/>.  F,  Jones  objected  to  the  return,  that  it  did  not  give  any  sufficient  answer 
to  the  lord's  claim.  The  question  here  is,  not  whether  the  lord  can  hold  the 
court-leet  where  he  pleases  within  the  manor,  and  compel  the  resiants  to  attend, 
but  whether  the  place  where  he  now  desires  to  hold  it,  is  not  the  proper  place. 
It  is  true,  that  in  Rex  v.  TVie  Mayor  of  Wigan^  1  Wils.  76,  a  mandamus  to 
compel  the  mayor  to  let  the  lord  hold  a  court-leet  in  the  guildhall  was  refused. 
Two  of  the  three  judges  present  seem  to  have  proceeded  on  the  ground,  that 
there  was  no  precedent  for  such  a  writ,  and  that  the  lord  might  hold  the  leet 
where  he  pleased  wilhin  the  manor.  The  other  judge  (Chapple,  J.)  observed, 
*<  If  the  in-burgesses  have  attended  this  leet  in  the  town-hall,  time  out  of  mind, 
a&  is  alleged,  that  custom  is  a  right.'*  Here  it  is  admitted  by  the  return,  that 
the  court  has  been  immemorially  holden  in  the  guildhall,  and  Uie  charter  of  Ph. 
Si  M.  directs,  that  it  shall  be  there  holden,  '*  as  of  ancient  time  hath  been  used." 
And  in  Rex  v.  The  Corporation  of  Grantham^  2  W.  Bl.  716,  such  a  mandar 
mus  was  granted.  The  exception  in  the  award  set  out  in  the  return  does  not 
affect  the  question.  In  the  cases  cited  it  was  never  suggested,  that  the  lord 
could  not  have  a  right  to  hold  his  leet  in.  the  guildhall,  because  the  property 
was  in  the  corporation ;  and  it  is  quite  plain,  that  *the  exception  in  the  ^^^ 
award  was  merely  intended  to  leave  the  property  in  the  guildhall  in  the  ^ 
bailiff  and  burgesses,  but  not  to  disturb  or  destroy  any  right  which  the  lord  might 
have,  to  use  it  occasionally  for  the  purpose  of  holding  his  courts. 

JStdanif  contra.    The  lord  of  the  manor  of  Ilchester  has  not  any  right  to  hold 
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hifl  oourt4eet  in  the  guildhall  of  the  borough.  There  is  nothing  on  the  face  of 
the  return  to  show  a  custom  to  hold  it  there ;  nor  is  there  any  thing  in  the  char- 
ts of  Ph.  i&  M.  which  makes  it  incumbent  on  the  lord  to  hold  his  court  there. 
The  return  states,  that  although  the  lord  hath  immemorialiy  held  a  court-leet, 
yet  that  such  court-leet  of  right  ought  not  to  be  holden  in  the  guildhall.  [Bay- 
LBT,  J.  But  it  does  not  deny,  that  it  has  of  right  been  holden  there  from  time 
immemorial.]  The  bailiff  and  burgesses  are  alleged  to  have  been  lords  of  the 
manor  from  time  whereof,  ^.,  and  the  unity  of  possession  of  the  manor  and 
guildhall,  gets  rid  of  the  presumption  that  the  lord  has,  by  custom,  a  right  to 
bold  his  court  there.  Nor  is  the  case  altered  by  the  charter  of  Ph.  &  M.  It 
certainly,  in  words,  grants  a  court-leet  to  be  holden  in  the  guildhall,  but  there  is 
nothing  in  the  charter  to  make  the  place  of  the  essence  of  the  court.  Besides, 
as  the  charter  does  not  confer  any  new  privileges,  it  is  to  be  considered  rather 
u  a  charter  of  confirmation  than  of  original  grant ;  it  cannot  therefore  be  sup- 
posed, that  the  crown  intended  to  impose  the  necessity  of  holding  the  court-leet 
in  any  other  way  than  that  which  would  have  sufficed  before.  Of  the  cases 
which  have  been  cited,  Bex  v.  Mayor  of  Wigan  is  an  authority  in  favour 
of  this  return,  and  Rex  v.  Grantham  is  not  entitled  to  much  weight,  as  it  ap- 
*7fi8l  P^^^  ^  *have  been  but  little  considered,  and  the  attention  of  the  court 
-*  was  not  directed  to  Rex  v.  Wigan,  Lastly,  the  exception  in  the  award 
vas  of  the  guildhall  entirely ;  and  therefore  the  lord  can  have  no  right  to  go 
there  at  all.  There  was  no  saving  of  any  right  which  he  would  have  had  but 
for  the  exception. 

Abbott,  C.  J.  We  are  not  called  upon  in  this  case  to  decide  whether  or 
not  the  lord  of  the  manor  of  Ilchester  could  hold  his  court-leet  in  any  other  place 
than  the  guildhall,  but  whether  he  has  a  right  to  hold  it  in  that  place.  Upon 
the  return,  it  appears  that  certain  facts  are  admitted,  viz.,  that  from  time  imme- 
morial the  bailiff  and  burgesses  of  Ilchester  have  been  lords  of  the  manor  of  11-* 
Chester,  and  have,  during  all  that  time,  held  a  court-leet  in  the  guildhall ;  and  it 
is  further  admitted,  that  a  charter  of  Ph.  k,  M.,  granted  to  the  bailiff  and  bur- 
gesses, to  have  within  the  borough  a  court-leet  in  the  guildhall  of  the  borough, 
to  be  holden  as  of  ancient  time  had  been  used.  Up  to  the  execution  of  the 
award,  which  also  is  set  out  in  the  return,  the  court-leet  appears  to  have  been 
always  holden  in  the  guildhall.  That  award  being  made  in  pursuance  of  a  private 
act  of  parliament,  is  to  be  considered  as  in  the  nature  of  a  conveyance.  Now 
what  does  it  give  to  the  present  applicant  ?  '<  All  that  the  manor  of  Ilchester, 
with  the  rights,  members,  courts,  view  of  frankpledge,  profits  of  tolls  of  all  mar- 
kets and  fairs  held  within  the  borough  of  Ilchester,  royalties  and  appurtenances 
to  the  same  belonging.**  Had  the  award  or  conveyance  stopped  there,  the  right 
to  hold  the  court-leet  in  the  guildhall  would  unquestionably  have  passed.  Then 
^  the  words  of  the  exception  narrow  that  grant  ?  '« Excepting  to  the  bailifif 
*76fi1  ^^^  *buigesses,  and  their  successors,  the  guildhall,  houses,  buildings, 
-^  court  or  garden  belonging  to  the  same,  and  the  ground  in  front  thereof, 
tu)w  inclosed  with  iron  chains ;  and  also  except  the  allotments  hereinbefore 
made  to  them,  and  also  divers  quit-rents,  as  in  the  award  in  that  behalf  men- 
tioned.'* The  things  excepted  are  all  matters  of  property,  and  it  is  not  incon- 
sistent with  the  terms  of  the  exception,  that  the  use  of  the  guildhall  for  the 
puipose  of  holding  the  court-leet  should  pass  by  the  granting  part  of  the  award. 
For  these  reasons,  I  am  of  opinion,  that  the  award  conveyed  to  Lord  H.  not 
only  a  right  to  hold  a  court-leet,  but  a  right  to  hold  it  in  the  guildhall  of  the 
boroQgh  of  Ilchester.     A  peremptory  mandamus  must  therefore  be  awarded. 

Baylet,  J.  I  am  of  opinion  that  the  return  is  insufficient,  and  ought  to  be 
quashed.  The  bailiff  and  buigesses  might  have  given  a  very  short  answer  to 
the  most  material  allegation  in  the  writ,  viz.,  that  the  court-leet  has  not,  from 
time  immemorial,  of  right  been  holden  in  the  guildhall.  The  return,  however, 
does  not  apply  to  the  time  past,  but  merely  to  the  present.    I  think,  that  bj 
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omitting  to  deny  the  whole  allegatioiiy  the  corporation  have  adsiued  that  which 
obliges  them  to  allow  the  lord  to  use  the  guildhall  for  the  purpose  of  holding 
the  courtrleet  there ;  for  they  admit  that  the  leet  has  been  always  hoiden  there, 
and  set  out  a  charter  of  Ph.  &  M.,  granting  to  them  a  court-leet  to  be  hoiden  in 
that  place,  as  of  ancient  time  had  been  used.  The  lord  of  the  manor  then 
clearly  had  a  privilege  to  hold  the  eourt  there,  and  I  am  inclined  to  think  that 
he  was  under  an  obligation  to  do  so ;  but  it  is  not  necessary  to  decide  that 
point.  The  exception  in  the  award  does  *not  vary  the  case  ;  for  the  rvrjtk 
reservation  of  the  guildhall  is  subject  to  all  the  privileges  annexed  to  the  ^ 
court-leet. 

HoLRovD,  J.  I  think  that  the  right  to  hold  the  court-leet  in  the  guildhall 
passed  to  Lord  H.  together  with  the  court.  That  was  a  distinct  right  existing 
at  the  time  independent  of  the  ownership  of  the  soil ;  it  was  a  right  in  which 
aU  the  resiants,  as  well  as  the  corporation,  were  interested.  The  exception 
retained  in  the  corporation  the  ownership  of  the  goildhall,  but  that  ownership 
must  exist  subject  to  the  privileges  vested  in  other  persons.  For  these  reasons, 
I  think  that  a  peremptory  mandamus  must  be  awarded. 

LiTTLEDALS,  J.  The  award  having  granted  the  leet,  with  all  royalties  and 
appurtenances  to  the  same  belonging,  it  must  be  taken  to  have  been  granted  in 
the  same  manner  in  which  the  corporation  befcure  had  it,  and  with  all  the  an- 
cient privileges  then  annexed  to  it.  Now  it  is  stated  to  have  been  immemo- 
rially  hoiden  in  the  guildhall,  it  must  therefore  be  supposed  to  have  been  a  part 
of  the  original  grant  that  it  should  be  hoiden  there,  and  the  award  has  conveyed 
it  together  with  that  privilege.  It  may  be  said,  that  the  word  *'  appurienaiices" 
will  not  of  itself  convey  a  right  to  hold  the  court  in  any  particular  place.  It  is 
true,  that  by  a  grant  of  land  with  the  appurtenances,  any  thing  collateral  to  the 
use  of  the  land  will  not  pass ;  but  a  place  for  holding  a  court  is  necessary.  It 
is  parcel  of  the  court.  And  if  the  right  to  hold  it  in  a  particular  place  has  been 
attached  to  it  from  time  imoMmonal,  it  will  pass  by  a  grant  of  the  court  with 
the  appurtenances.  The  exception  *relied  on  does  not  affect  the  ques-  r^i^i 
tion.  The  guildhall  appears  to  have  been  parcel  of  the  demesnes  of  the  ^ 
manor,  and  unless  excepted,  would  have  passed  to  Lord  H.  together  with  the 
manor.  That  appears  to  have  been  the  reason  for  introducing  the  exception ; 
but  even  if  it  were  not  so,  the  cx>urt4eet  having  been  granted  with  all  privilq|[es, 
the  exception  could  not  afterwards  take  them  away. 

Peremptory  mandamus  awarded* 

The  KINO  v.  The  Justices  of  the  Peace  for  the  City  and  County  of  the  City 

of  YORK. 

By  55  G.  3,  e.  51,  an  appeal  is  given  against  a  county  rate  made  in  fixed  proportions  invariably 

adopted  for  a  series  of  years. 

A  RULE  had  been  obtained  calling  upon  the  defendants  to  show  cause  why  a 
writ  of  mandamus  should  not  issue,  commanding  them  to  cause  continuancea 
to  their  next  general  quarter  sessions  of  the  peace,  to  be  hoiden  in  and  for  the 
said  city  and  connty,  to  be  entered,  upon  die  appeal  of  the  overseers  of  the  poor 
of  the  parish  of  St.  Crux  in  the  said  city,  against  a  rate  or  assessment  made  by 
virtue  of  an  order  of  the  court  of  general  quarter  sessions  of  the  peace,  held  .for 
the  saidS;ity  and  county,  on  Friday,  the  17th  day  of  October  last,  whereby  the 
inhabitants  of  the  parish  of  St.  Crux  were  assessed  in  the  sum  of  32/.  14«.  9(f., 
as  their  proportion  of  the  sum  by  the  court  directed  to  be  estreated  on  the 
inhabitants  of  the  said  city  and  county,  and  at  such  next  general  quarter  sessions 
of  the  peace  to  hear  and  determine  the  merits  of  the  said  appeal.  It  appeared 
that  a  rate  had  been  made,  and  imposed  upon  the  respective  parties  within  the 
city  and  county  *in  such  Axed  proportions  as  had  been  for  a  long  series  rm^ 
of  years  invariably  adopted.    Agauwt  this  rate  the  parish  of  Sl  Crux  ^ 
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hid  appealed,  on  the  ground  of  beinff  overrated,  but  the  sessions  refused  to  en- 
tertain the  appeal,  conceiving  that  tney  were  not  authorized  by  any  existing 
law  to  vary  the  fixed  proportions  of  the  county  rates  from  the  form  in  which 
they  had  for  many  years  existed. 

Tindal  showed  cause.  The  sessions  were  justified  in  refusing  to  entertain 
this  appeal.  By  statute  12  6.  2,  c.  29,  s.  1,  the  county  rates  were  to  be  as- 
sessed in  such  proportions  as  any  of  the  rates  by  the  former  acts  had  been 
usually  assessed.  Under  that  statute,  therefore,  the  justices  had  no  authority, 
notwithstanding  any  change  of  circumstances,  to  vary  the  proportions  according 
to  which  parishes  were  then  rated.  Nor  did  any  appeal  lie  against  a  rate 
founded  upon  such  fixed  proportions ;  for  although  an  appeal  is  in  some  in- 
stances  given  by  the  twelfth  section  of  that  act,  yet  the  case  of  Rex  v.  St.  PauPa 
Covent'Oarden^  Cald.  Ca.  158,  expressly  determined  that  it  did  not  lie  in  a  case 
like  the  present*  The  question  then  is,  whether  the  statute  65  6.  3,  c  51, 
varies  the  matter.  By  the  first  section  of  that  act,  justices  in  general,  or  quarter 
sessions,  are  empowered  to  make  aybtr  and  equal  county  rate  whenever  cir* 
cuiDSttuices  shall  appear  to  require  it ;  and  by  the  fourteenth  section  of  the  same 
Kt,  an  appeal  is  given  against  any  rate  made  in  pursuance  of  the  first  sectioa* 
Sot  the  justices  in  the  present  instance  have  not  as  yet  proceeded  to  avail  them- 
«M»^"i  selves  of  the  authority  given  by  that  ^statute,  but  still  adhere  to  the  scale 
^  of  the  fixed  proportions.  It  follows,  consequently,  that  the  rate  in 
question  is  unaffected  by  any  of  the  clauses  in  that  act.  If  that  be  so,  the 
appeal  can  only  lie  by  virtue  of  the  12  G.  2,  c.  29,  but  that,  the  case  cited  ex- 
pressly negatives.  The  inconvenience  of  a  contrary  construction  would  be, 
that  the  justices  might  be  compelled  at  any  time,  and  with  whatever  inconve* 
nienee,  to  make  a  new  county  rate  under  the  55  6.  3,  c.  51,  although  by  the 
first  section  of  that  act  they  are  expressly  invested  with  a  discretionary  power* 
No  inJBstice  can  arise  from  holding  that  an  appeal  is  not  given,  because  the 
party  ag§rrieved  may  still  apply  for  a  mandamus  to  the  justices  to  make  a  new 
ad  valorem  county  rate  under  the  last-named  statute,  which,  indeed,  is  the  pro- 
per sort  of  relief  in  a  case  like  the  present 

Coltman  and  Alexander  contra.  It  is  true,  that  the  case  of  Rex  v.  St.  PauPs 
Coeent'Garden  determined  that  no  appeal  lay  under  the  12  O.  2,  c.  29,  against 
a  rate  founded  on  the  fixed  proportions  tlien  existing ;  but  an  appeal  lies  under 
the  55  G.  3,  e.  51,  s.  14.  That  act  was  of  a  remedial  nature,  as  appears  from  the 
first  section,  which  recites  that  the  laws  then  in  force  were'  found  ineffectual 
for  the  correction  of  the  disproportions  which  then  existed,  or  might  from  time 
to  time  take  place  in  the  assessment  of  county  rates,  and,  therefore,  empowers 
the  justices  in  sessions,  *^  whenever  circumstances  shall  appear  to  require  it,'* 
to  make  a  fair  and  equal  county  rate.  But  how  can  the  necessity  for  a  new 
rale  appear  to  the  justices  in  sessions,  except  by  appeals  against  the  dispropor- 
tions of  those  then  existing  ?  The  fourteendi  section  gives  an  appeal,  in  as  full 
9JJA-]  *nd  comprehensive  *  words  as  can  be  used  against  **  any  rate  then  exist- 
^  ing  or  thereafter  to  be  made,  either  in  pursuance  of  that  act,  or  of  any 
set  or  acts  then  in  force."  That  clearly  comprehends  not  only  the  new  rates 
to  be  made  in  pursuance  of  the  55  G.  3,  but  all  such  as  existed  previously ; 
▼iz.,  those  assessed  according  to  the  fixed  proportions.  Indeed,  the  proviso  at 
the  close  of  that  section  seems  to  contemplate  the  very  case.  No  such  incon- 
venience as  that  suggested  on  the  other  side  can  arise,  for  the  utmost  extent  to 
which  the  construction  contended  for  can  go,  will  be  to  call  upon  the  justices  to 
remedy  the  disproportion  existing  in  the  individual  case  brought  before  them ; 
sad  that  they  aro  enipowered  to  do  by  the  proviso  in  the  fourteenth  section* 

Abbott,  C.  J.  We  are  of  opinion,  that  a  power  of  appealing  is  given  by 
the  fourteenth  section  of  the  55  G.  3,  c.  51,  in  a  case  like  the  present;  and 
instead  of  thinking  such  a  power  at  variance  with  the  object  of  that  act»  we 
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consider  it  the  most  convenient  construction  that  the  statute  can  receive.    The 
rule  must  therefore  be  made  absolute. 

_  Rule  absolute 

•The  KING  v.  The  Inhabitants  of  BENNEWORTH.         [*77r 

A  pauper  was  hired  for  a  year,  and  had  by  agreement  a  house  and  garden,  a  rood  of  potatae 
land,  and  the  keep  of  a  cow  on  his  master's  land.  After  the  pauper  had  served  ten  years, 
his  cow  failing  in  milk,  the  pauper  had  in  lieu  of  the  cow  two  heifers  kept  for  him,  through 
the  kindness  of  his  master,  and  not  in  consequence  of  any  bargain.  Tne  putatoe  land  and 
the  keep  of  two  heifers  was  of  the  annual  Talue  of  102.,  but  the  potatoe  land  and  the  keep 
of  the  one  cow  was  of  less  annual  value  than  101.;  Heldt  that  tne  pauper,  by  having  the 
potatoe  land  and  the  keep  of  the  two  heifers,  b^ore  the  possing  of  the  stat.  59  G.  3,  c.  50, 

gained  a  settlement :  but,  iemble,  that  by  having  the  potatoe  land  and  the  keep  of  the  two 
eifers  after  the  passing  of  the  59  G.  3,  c.  50,  he  would  not  have  gained  a  settlement. 

Upon  appeal  against  an  order  of  two  justices,  whereby  James  Fletcher,  his 
wife  and  family,  were  removed  from  the  parish  of  Benneworth,  in  the  parts  of 
Lindsey  and  county  of  Lincoln,  to  the  parish  of  Calcethorpe  in  the  said  parts 
and  county ;  the  sessions  quashed  the  order,  subject  to  the  opinion  of  tliis  court 
on  the  following  case : 

In  1803,  the  pauper,  James  Fletcher  (then  a  married  man)  was  hired  by 
yearly  hiring  as  a  confined  labourer  in  husbandry  with  Mr.  Day  of  Calcethorpe, 
farmer.  The  pauper  had,  according  to  agreement,  a  house  and  garden,  and  a 
rood  of  potatoe  hind,  and  the  keep  of  a  cow  on  his  master's  land.  The  cow 
was  instead  of  so  much  money  for  wages.  The  pauper  remained  in  Mr.  Day's 
service  eleven  years,  during  which  time,  namely,  in  the  year  1813,  the  pauper's 
cow  failed  in  milk,  on  which  account,  through  the  kindness  of  his  master,  and 
not  in  consequence  of  any  bargain^  the  pauper  had  in  the  place  of  the  former 
cow,  two  heifers  kept  for  him  by  his  master  on  his  master's  land  for  about 
eleven  months.  The  potatoe  land  and  keep  of  the  two  heifers  were  together 
of  the  value  of  10/.  per  annum  and  upwards.  But  the  potatoe  land  and  keep 
of  one  cow  were  below  that  value.  On  leaving  Mr.  Day,  the  pauper  went  to 
live  as  a  confined  labourer  with  Mr.  Briggs  at  Scamblesby,  *with  whom  rf^^A 
he  remained  ^ve  years.  For  the  last  three  years  of  the  pauper's  service  ^ 
with  Mr.  Briggs,  the  pauper  was  relieved  in  Scamblesby  by  the  parish  of  Don- 
nington  on  Baine.  At  the  expiration  of  the  pauper's  service  with  Mr.  Briggs, 
the  parish  of  Donnington  on  Baine  took  him  and  his  family  to  their  parish,  and 
put  them  into  a  cottage  in  the  parish  of  Benneworth,  an  adjoining  parish,  where 
they  continued  to  relieve  them  till  some  time  in  the  year  1822.  The  pauper 
then  became  chargeable  to  the  parish  of  Benneworth. 

Scarlett^  Balguy^  and  Empson^  in  support  of  the  order  of  sessions.  There 
was  not  in  this  case  any  occupation  of  the  land  by  the  pauper  as  tenant,  and 
that  is  essential  in  order  to  give  a  settlement.  TTie  King  v.  Bowne$$^  4  M. 
&  S.  210,  and  Rex  v.  St,  John  Gfa$tonburyj  1  B.  &  A.  484.  If  a  man  hires 
another  at  certain  wages,  and  agrees  also  to  lodge  and  board  him  in  his  house, 
the  servant  is  not  the  occupier  of  any  part  of  ihe  house ;  and  if  he  agrees  to 
lodge  and  feed,  and  keep  his  cows  upon  his  land,  t]^e  servant  is  not  therefore 
an  occupier  of  any  part  of  the  land.  In  Hex  v.  Bardwell^  2  B.  &  C.  161,  it 
was  held  that  the  party  must  reside  on  some  part  of  the  tenement  in  respect  of 
which  the  settlement  is  claimed ;  and  also,  that  in  order  to  gain  a  settlement 
by  the  right  to  depasture  cows,  there  must  be  a  stipulation  in  the  contract  that 
the  cows  should  be  pasture  fed.  In  this  case  neither  of  these  circumstances 
occur.  Besides,  in  order  to  give  a  settlement  by  coming  to  reside  upon  a  tene- 
ment, there  must  be  some  contract  creating  the  tenancy.  Here,  the  pauper 
acquired  the  right  to  depasture  the  two  heifers  by  the  kindness  of  his  master. 
In  Rex  V.  lUlongley,  1  T.  R.  458,  Buller,  J.,  *considered  the  pauper  p,-^ 
as  having  the  tenement  under  an  agreement,  which  made  him  tenant  at  ^ 
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wiD.  So  ia  Bex  v.  Lackenheath^  1  B.  dc  G.  531,  the  shoolmaster  was  consi- 
dered as  tenant  at  will ;  and  in  Hex  v.  Crofit,  3  B.  &  A.  171,  the  sessions  in- 
ferred a  contract.  Now,  in  this  case  the  pauper  acquired  the  right  to  feed  the 
two  heifers  merely  hy  the  permission  of  his  master,  and  not  by  virtue  of  any 
contract     No  settlement  was  therefore  gained  in  the  parish  of  Calcethorpe. 

The  Attomey^Gtneralf  Nolarij  and  /ynet  Clinton^  contra.  It  is  clear  upon 
the  authorities,  that  where  the  run  of  a  cow  upon  land  is  of  the  annual  value  of 
10/.,  and  it  is  hired  by  the  year,  a  party  thereby  gains  a  settlement.  If  he  pays 
in  labour  instead  of  money,  he  also  gains  a  settlement.  The  value  of  the  run 
of  one  cow  not  being  of  the  annual  value  of  10/.,  the  pauper  did  not  thereby 
gain  any  settlement,  but  the  master  afbrwards  gave  him  the  run  of  two  heifers, 
and  that  was  of  the  annual  value  of  10/.  Suppose,  in  the  first  instance,  the 
piuper  had  had  land  of  the  annual  value  of  9/.  as  an  equivalent  for  his  service,  he 
would  not  have  gained  any  settlement ;  bnt  if  the  master  afterwards,  for  his  own 
convenience,  gave  the  pauper  other  land  worth  10/.  a  year,  that  surely  would 
give  a  settlement,  although  he  did  not  occupy  that  land  under  a  contract.  That 
is  the  case  here,  for  the  two  heifers  are  substituted  for  one  cow.  If,  therefore, 
the  run  of  a  cow  be  equivalent  to  the  occupation  of  a  tenement,  it  is  clear  that 
a  settlement  was  gained.  Suppose,  that  instead  of  service  he  had  paid  a  money 
•mfo-]  rent  for  the  first  tenement,  and  that  ^afterwards  he  was  permitted  to  oc- 
-^  cttpy  another  tenement  of  10/.  annual  value  above  forty  days,  and  that 
he  paid  the  rent,  he  would  thereby  occupy  as  tenant.  The  case  of  Rex  v. 
fUitmgleyf  1  T.  R.  6&8,  shows  clearly  that  no  agreement  is  necessary;  for 
there  tihe  pauper  was  to  hold  so  long  as  his  brother  pleased,  and  was  to  pay  no 
rent;  and  in  JRex  v.  Croft^  3  B.  d^  A.  174,  it  was  expressly  found,  that  there 
was  not  any  positive  contract  In  Bex  v.  Bar  dwells  2  B.  £  C.  160,  the  judg- 
ment did  not  proceed  upon  the  ground,  that  a  party  must  reside  upon  the  tene- 
ment, in  order  to  satisfy  the  words  of  the  13  &  14  Gar.  2,  c.  12,  *' coming  to 
settle.*'    Bex  v.  Miruter  shows  that  that  is  not  necessary. 

Cur.  adv.  vtdt. 

Abbott,  G.  J.,  now  delivered  the  judgment  of  the  court  This  case  was  ar- 
gued before  us  in  the  course  of  the  present  term.  We  are  all  strongly  impressed 
with  the  inconvenience  of  considering  a  settlement  to  be  gained  under  circum- 
stances like  the  present ;  and  nnder  that  impression,  we  thought  it  right  to  con- 
sider the  subject  before  we  delivered  our  judgment  We  have  done  so ;  but 
we  find  the  law  so  firmly  established,  that  a  perception  of  the  profits  of  land  by 
the  mouths  of  cattle,  is  a  tenement,  within  the  meaning  of  the  stat  13  &  14  Gar. 
2,  c  12,  and  that  an  occupation  of  a  tenement  of  the  yearly  value  of  10/.  will 
give  a  setdement,  whether  the  rent  be  paid  in  money  or  in  labour ;  and  even  if 
&e  occupation  be  gratuitous  and  no  rent  paid ;  that  we  do  not  think  ourselves 
It  liberty  to  unsettle  this  doctrine ;  and,  consequently,  we  are  of  opinion,  that  a 
*7791  ^^^^™cnt  was  gained  in  Galcethorpe,  and  that  the  present  rule  must  be 
■^  made  absolute.  The  inconvenience  is  retrospective  only  :  the  law,  so 
far  as  it  regards  a  case  of  this  kind  being  altered  by  the  statute  59  6.  3,  c.  50. 
So  that  no  person  need  now  abstain  from  such  an  act  as  is  disclosed  in  this 
case,  throng^  the  fear  of  bringing  a  burthen  upon  his  parish. 

Order  of  sessions  quashed. 

DOE  on  the  Demise  of  P.  THOMAS  and  FRANGES  MARY  his  Wife  v. 

AGKLAM. 

Children  bom  in  the  United  States  of  America  since  the  recognition  of  their  independence,  of 
parents  bom  there  before  that  time,  and  continuing  to  reame  there  afterwards,  are  aliens, 
and  cannot  inherit  lands  in  this  country. 

EnGTXBNT,  to  recover  certain  premises  in  Kingston-upon-Hull.   The  demise 
on  the  1st  of  Novembert  1821.     At  the  trial  before  Abbott,  G.  J.,  at  ta^ 
rou  iz.  43  2  F 


338  Doe  d.  Thomajs  r.  Acklam.  £.  T.  1824.         [779 

Terk  Sttminer  aMUteiy  ldS2,  liie  jury  foundl  a  fpedid  irefdiet,  the  nnterial  pnti 
of  which  were  as  follows : 

Elizabeth  Harrisont  A.  D.  1818«  became  aetsed  m  her  demesne,  as  of  fee, 
of  and  in  a  eertain  part  of  the  tenements  in  the  dedaratton  mentioned ;  and 
afterwards,  and  between  that  year  and  1818,  £•  Harrison  became  seised  in  her 
demesne,  as  of  fee»  of  and  in  the  residue  of  the  tenements  in  the  declaration 
mentMHied ;  and  being  so  seised  thereof  she  afterwaros,  on  the  86th  day  of 
November,  1818,  at,  ^.,  died  so  seised  of  Che  said  tenements,  never  havhif 
been  married,  and  not  having  made  any  last  will  or  testament.  At  the  thne  of 
the  death  of  Elisabeth  Harrisen,  Frances  Mary,  the  wife  of  Philip  Thomas, 
was  and  s&U  is  her  next  heir,  if  she  the  said  Frances  Mary  can  by  law  inheril 
the  said  tenements  from  Elizabeth  Hanrison ;  and  Peter  Harrison  was,  daring 
his  liletiflse,  the  nnde  of  £•  'Harrison,  and  also  grandfather  of  the  said  r^jgQ 
Frances  Mary.  P.  Harrison^  being  a  natural  boni  sabject  ^  tfiis  kiqg-  ^ 
dom,  went  from  England  to  America,  and  resided  for  many  years,  and  nntil  tbe 
time  of  his  death,  in  the  town  of  Newhaven,  which  is  now  in  the  stale  of  Con- 
necticut, in  North  America,  bat  whidi  was  at  that  time  in  and  part  of  one  of 
the  British  colonies  of  North  America,  where  he  Peter  Harrison  held  for  many 
yeacs,  and  at  the  time  of  bis  deaUi,  the  office  of  collector  of  his  majesty's  ens- 
toms,  Peter  Hanrison  died  at  Newhaven,  in  the  jrear  1T75,  leaving  several 
ehikirea  him  surviving,  all  ef  whom,  except  one  daughter,  Elizabeth,  died  dur* 
ing  the  lifetime  of  Elizabeth  Harrison,  without  leaving  any  issue  of  their  bodies 
them  surviving.  Elisabeth,  the  daughter  of  Peter  Harrison,  on  the  22d  day 
of  October,  1781,  was  married  at  Newport,  in  the  state  of  Rhode  Island,  in 
North  America  (which  state  of  Rhode  Island  was  at  that  time  one  of  the  British 
colonies)  to  James  Ludlow,  who  was  bom  before  the  year  1770,  in  the  state 
of  New  York,  whkh  state  was  also,  at  tlte  time  of  the  birth  of  James  Ludlow, 
one  of  the  British  colonies*  James  Ludlow  was  originally  brought  up  to  the 
profession  of  the  law.  Elizabeth  Ludfow  died  in  the  United  States  of  America, 
in  the  year  1790,  leaving  at  the  time  of  her  death  one  daughter  only,  namely, 
Frances  Mtiry,  now  the  wife  of  the  said  P.  Thomas,  her  surviving.  The  said 
Frances  Mary  was  bom  at  Newport,  in  America,  in  the  state  of  Rhode  Island, 
on  the  4th  day  of  Febraary,  1784,  after  the  United  States  of  America  were  re- 
cognised as  free,  sovereign,  and  independent  states,  as  hereinafter  mentioned ; 
and  was  married  at  New  York,  in  the  state  of  New  York,  one  of  the  United 
^States  of  America,  to  *P.  Thomas,  in  the  year  1807.  The  cokmies  of  r^^gi 
'Connecticut,  Rhode  Island,  and  N<ew  York,  with  o&er  colonies  in  North  ^ 
America,  separated  themselves  from  the  government  and  crown  of  Great  Bri- 
tain, and  united  themselves  together,  and  on  the  4th  day  of  Jnly,  1776^  dedared 
themselves  free  and  independent  states,  by  the  name  and  style  of  the  United 
'States  of  America.  On  the  8d  day  of  September,  17S3,  his  late  majesty 
acknowledged  the  United  States  of  America  to  be  free,  sovereign,  and  inde- 
pendent states,  and  on  the  same  Sd  day  of  September,  a  definitive  tneaty  of 
peace  was  signed,  between  his  said  majesty  and  the  United  States  of  America, 
which  treaty  is  as  follows : 

Article  Ist.  His  Britannie  Mi^ty  acknowledges  the  said  United  States,  viz., 
New  Hampshiie,  Massachusetts  Bay,  Rhode  Island,  and  Providence  Planta- 
tions ;  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North  Carolina,  South  Carolina,  and  Georgia,  to  be  free,  sove- 
reign, and  independent  states ;  that  he  treats  with  diem  as  such,  and  for  himself, 
his  heirs  and  successors,  relinquishes  all  claims  to  the  government,  proprietary, 
and  territorial  rights  of  the  same,  and  every  part  thereof* 

Article  3d.  It  is  agreed,  that  the  people  of  the  United  States  shall  continue 
to  enjoy,  unmolested,  the  right  to  take  fish  of  every  kind  on  the  grand  bank, 
and  on  all  the  other  banks  of  Newfoundland,  aloo  in  Gulf  of  St.  Lawrence,  and 
at  all  other  places  in  the  sea,  where  the  inhabitants  of  both  conntriei  used  at 
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mf  tiriM  lramlofiM»4e  fiah ;  wmi  abo  Aat  liie  iBhabitents  of  •die Umted  llUtes 
ihill  have  liberty*  to  take  fiah  of  every  kind,  en  such  part  of  the  coast  of  Ne#- 
feaiidlMi4,  as  Bntiak  fiabermeB  ekall  nae,  bat  not  dry  or  cote  the  bmbo  on  tliat 
MM-i  *KBlaBd  9  and  also  on  the  coaata,  bays,  and  creeks  of  all  oliier  of  his 
^  Britumic  Mijesty's  dominioiis  in  America ;  and  that  the  Aaaeriean  fish- 
ennsn  Aall  have  liberty  to  dry  and  care  fish  in  any  of  the  unsetded  bays,  har- 
bems,  and  creeks  «f  Nova  Sootta,  Magdsien  irtands,  and  Labrador,  so  long  as 
the  same  shall  remain  unsettled ;  but  so  soon  as  the' same  or  either  of  them 
•hail  be  settled,  it  shatt  not  be  lawftil  far  the  said  fishennen  to  dry  or  care  fish 
at  such  setdement,  without  a  previoas  agreement  for  that  purpose,  with  the  in- 
babilaatsv  paopnetors^  or  possessors  of  £e  ground. 

Article  4th.  It  is  agreed  that  the  credilars,  on  eidier  side,  shall  meet  with  no 
lawibl  impediment  to  the  recovery  of  the  full  value,  in  sterikqir  money,  df  -ah 
loni  fide  debts  hevetofove  eeolracted. 

Aitide  §lh.  It  is  agreed  that  congress  shall  etfnesdy  i«oommc»d  it  to  the 
Iflgislstures  of  the  respective  states,  to  provide  for  the  restitution  of  afi  estates, 
rifhta,  and  properties,  which  have  been  oonfiscaied,  belonging  to  read  Brilirii  sob- 
jeetSrand  also  of  the  estates^  rights,  and  properties  of  persons  resident  in  districta 
in  die  posaosaiop  of  his  mafesty's  arms,  and  who  have  not  borne  arms  againat 
the  said  United  States;  and  diat  persons  of  any  other  description  shaU  have  five 
liberty  to  go  to  any  part  or  parts  of  any  of  the  thirteen  United  States,  and  therein 
Is  remain  twelve  months,  unrooleBted,  in  their  endeavours  to  obtain  reetitution 
of  such  of  tfaw  estates,  rights,  and  properties,  as  may  have  been  eenfiseated ; 
sod  that  congress  shall  also  eamesdy  recommend  to  the  several  states  a  recent 
nderatioa  and  foviaion  of  all  acts  or  laws  regarding  die  premises,  so  as  to  ren« 
der  the  said  laws  or  aets  perfecdy  consistent,  not  only  with  justice  and  equity, 
Mo-n  but  with  that  spirit  of  ^conciliation  which  on  fhe  return  of  ihe  bkessings 
-^  of  peace  should  universally  prevail ;  and  that  eongress  shall  aiso  ear* 
Mstly  recommend  to  the  several  statos,  that  the  estates,  rights,  and  properties 
of  such  last^mentioned  persons  shall  be  restored  to  them,  diey  refunding  to  any 
peiBons  who  may  be  now  in  possession,  the  bona  fide  price  (where  any  has 
been  given)  whioh  such  persons  may  have  paid,  on  purchasing  any  of  die  said 
kttda,  rigltts,  or  properties  since  the  confiscation ;  and  it  is  agreed,  that  all  per- 
sons who  have  any  interest  in  confiscated  lands,  either  by  debts,  marriage  se^' 
tleaientst  or  otherwise,  shall  meet  with  no  lawful  kapedinent  to  die  proseeu^ 
tiM  of  their  just  rights. 

Article  6th.  That  there  shall  be  no  foture  confiscations  made,  nor  any  pro- 
secutions conuBDeneed  against  any  person  or  persons,  for  or  by  reason  of  dM 
part  which  he  or  diey  may  have  taken  in  the  present  war ;  and  that  no  person 
shall  on  that  account  suffer  any  future  loss  or  damage  either  in  his  person, 
liberty,  or  property;  and  that  those  who  may  be  in  confinement  on  such 
ehaiges  at  the  time  of  the  ratification  of  the  treaty  in  America,  shall  be  imme- 
diately set  at  liberty,  and  the  prosecutions  so  commenced  be  discontinued. 

Article  7th.  There  shall  be  a  firm  and  perpetual  peace  between  his  Britannic 
Majesty  and  the  said  states,  and  between  the  subjects  of  the  one  and  the  citi- 
zens of  die  other,  wherefore  all  hostilities  bollh  by  sea  and  land  shaH  from 
kencelbrth  cease,  prisoners  on  both  sides  shall  be  set  at  liberty ;  and  his  Bri- 
tannic Majesty  shall^  with  all  convenient  speed,  and  without  causing  any  de- 
stouction,  or  carrying  away  any  negroes,  or  other  property  of  the  American 
inhabitants,  withdraw  all  his  armies,  garrisons  and  fieets  from  the  said  United 
9jor^  States,  and  from  *every  port,  place,  and  harbour  within  the  same, 
-^  leaving  in  all  fortifications  the  American  artillery  that  may  be  dierein ; 
and  ah^l  also  order,  and  cause  all  archives,  records,  deeds,  and  papers,  belong* 
mg  lo  any  ef  the  said  states  or  their  citizens,  which,  in  die  course  of  die  war, 
mmy  have  fatten  into  die  hands  of  his  ofitcers,  to  be  forthwith  lestored  and  do- 
Uvered  to  the  proper  states  and  persons  to  whom  they  belong. 
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The  special  yerdict  then  stated,  that  P.  ThomaSt  and  Frances  Maiy  his  wife* 
afterwards,  to  wit,  on  the  Ist  daj  of  November,  1821,  demised  to  the  said  John 
Doe,  the  said  tenements  with  the  appurtenances  in  the  said  declaration  men- 
tioned, to  have  and  to  hold  for  the  term  of  seven  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended  in  manner  and  form  as  the  said  John  Doe 
hath  in  that  behalf  alleged,  by  virtue  of  which  demise,  he,  the  said  John  Doe, 
entered  into  the  said  tenements  with  the  appurtenances,  and  was  possessed 
thereof  until  the  said  William  Acklam,  afterwards,  to  wit,  on,  Ac.<,  entered,  ^., 
but  whether  or  not  upon  the  whole  matter,  d^c,  in  the  usual  form.  The  case 
was,  on  a  former  day  in  this  term,  argued  by 

Tlndal  for  the  plaintiff.  In  order  to  establish  the  plaintiff's  right  to  recover 
in  this  action,  it  will  be  necessary  to  make  out  three  propositions. 

1st  That  all  persons  bom  within  the  colonies  of  North  America  whilst  sub- 
ject to  the  crown  of  Great  Britain,  were  natural  bom  subjects  to  all  intents  and 
purposes,  and  therefore  capable  to  inherit  and  hold  lands  in  Great  Britain. 

2d.  That  the  separation  of  the  colonies  from  the  parent  state,  and  the  ac- 
knowledgment of  their  ^independence,  did  not  in  any  manner  affect  the  r^moK 
character  and  capacity  of  those  persons  who  had  been  bom  within  the  ^ 
colonies  before  such  separation,  as  natural  bora  subjects  of  this  kingdom  ;  but 
that  they  continued  capable  to  inherit  and  hold  lands  in  Great  Britain  as  before. 

3d.  That  by  virtue  of  the  26  Ed.  3,  or  the  7  Ann.  c.  5,  explained  by  4  G.  2, 
c.  21,  persons  bom  within  the  United  States  of  America,  since  their  inde- 
pendence has  been  acknowledged,  have  the  same  right  to  inherit  and  hold  lands 
as  their  parents  who  were  bom  before  that  time. 

The  first  proposition  is  so  clear,  that  it  is  rather  to  be  assumed  than  to  be 
argued :  (this  was  conceded  on  the  other  side.]  Then  James  Ludlow  the  father, 
and  Elizabeth  Harrison  the  mother  of  Mrs.  Tnomas,  were  natural  bora  subjects 
of  Great  Britain,  able  to  purchase,  hold,  inherit,  and  transmit  lands. 

The  question  upon  the  second  proposition  is,  simply,  whether  persons  born 
in  the  colonies  before  the  separation  did,  in  consequence  of  the  separation, 
become  aliens,  and  thereby  incapable  to  hold  or  inherit  lands  in  Great  Britain ; 
for  alienage  is  the  only  incapacity  now  in  question.  That  they  did  not  become 
aliens,  will  be  made  clear  by  the  argruments  arising  from  the  situation  of  the 
parties  at  the  time  when  the  independence  of  the  colonies  was  acknowledged ; 
secondly,  by  the  language  of  the  treaty  containing  that  acknowledgment,  sub- 
sequent treaties  and  various  acts  of  parliament  sanctioning  those  treaties ;  and, 
lastly,  by  authorities  in  the  books.  And  here  it  may  be  observed,  that  the 
affirmative  of  alienage  lies  on  the  other  side.  Mr.  Ludlow  was  a  natural  bom 
subject,  it  is  sufficient  for  the  plaintiff  to  show  that  he  was  natus  ad  fidem  regis, 
it  is  for  the  defendant  *to  make  out  that  he  became  an  alien.  The  situ-  rtmaa 
ation  of  the  parties  at  the  end  of  the  war  does  not  furaish  any  reason  >- 
for  supposing  that  this  country  intended  to  make  all  the  inhabitants  of  the  United 
States  aliens.  It  would  have  destroyed  whatever  hopes  of  a  reconciliation  and 
reunion  were  then  entertained.  Neither  could  the  Americans  have  any  object 
in  becoming  aliens.  Many  of  them  held  lands  in  this  country  at  the  beginning 
of  the  war ;  they  were  natural  bom  subjects,  as  such  had  various  privileges, 
and  they  revolted  because  they  considered  that  some  of  those  privileges  had 
been  violated.  It  cannot  therefore  be  supposed  that  they  would  be  anxious  to 
abandon  any  of  them.  There  was  nothing  in  the  claim  of  their  independence 
by  which  they  could  be  rendered  aliens,  they  could  not  of  their  own  accord, 
and  by  their  own  act  throw  off  their  allegiance,  **  nemo  potest  exuere  patriam.** 
Again,  many  individuals  adhered  to  the  parent  state ;  would  they  become  aliens  ^ 
If  so,  it  must  be  on  the  ground  that  the  whole  nation,  and  therefore  every  indi- 
vidual of  the  nation  became  alien.  Now,  the  nation  could  only  be  separatetf 
from  this  country  by  one  of  three  modes,  by  cession,  by  conquest,  or  by  vo- 
luntary separation  acknowledged  and  sanctioned  by  the  legislature.    If  the 
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erown  cedes  a  colony,  that  will  not  convert  into  aliens  those  who  were  before 
natural  bom  subjects,  and  deprive  them  of  the  privileges  to  which,  as  such, 
they  were  entitled.  When  Florida  was  ceded  to  Spain,  did  those  inhabitants 
who  held  lands  here  become  liable  to  lose  them  upon  office  found,  or  would 
thej  be  incapable  of  transmitting  them  to  their  heirs  ?  If  not,  it  is  clear  that 
cession  alone  does  not  make  the  inhabitants  of  a  colony  aliens.  Neither  can 
*7871  ^^^  ^  rendered  aliens  by  conquest,  for  *if  they  cannot  of  their  own 
■^  accord  put  off  their  allegiance,  and  if  cession  by  the  crown  cannot  have 
that  effect,  it  would  be  singular  if  they  could  be  rendered  aliens  by  the  violent 
act  of  a  third  power.  This  point  will  be  made  more  clear  by  considering 
hereafter  the  history  of  the  possessions  which  the  crown  of  England  formerly 
enjoyed,  lying  on  the  continent  of  Europe.  But  it  will  be  contended,  that 
where  a  colony  renounces  its  obedience  and  separates  itself  from  the  parent 
state,  by  which  its  independence  it  afterwards  acknowledged,  there  the  allegi- 
ance is  at  an  end.  There  is  not,  however,  any  authority  for  that  position,  it 
must  be  rested  on  general  principles,  and  be  established  by  arguments  ab  incon- 
venient! ;  such  as  the  difficulty  of  owing  a  double  allegiance,  and  the  necessity 
of  contending  that  all  the  Americans  will  be  traitors  who  at  any  future  time  may 
carry  arms  against  this  country.  As  to  the  first,  Calvin* $  case,  7  Co.  1,  shows 
that  a  double  allegiance  may  be  due,  a  man  may  be  "  ad  fidem  utriusque  regis," 
and  there  are  many  instances  of  such  an  allegiance  put  in  1  Hale*s  P.  C.  68. 
As  to  the  other  it  is  sufficient  to  answer,  that  it  cannot  affect  the  question  of 
hiw,  for  if  inconveniences  necessarily  follow  out  of  the  law,  only  the  parlia- 
ment can  cure  diem,  diet,  per  Vauohan,  C.  J.,  in  Craw  v.  Ramsay^  Vaugh. 
274.  The  situation  of  the  parties  at  the  time  when  the  separation  of  the  colo- 
nies took  place,  shows  then  that  the  Americans  were  not  thereby  rendered 
aliens,  and  the  same  appears  by  the  several  treaties  made  with  ihem,  and  the 
acts  of  parliament  by  which  those  treaties  were  recognised.  The  first  article 
of  the  original  treaty  simply  declares  the  United  States  free  and  independent 
*7881  *^^  ^  ^  relinquishment  on  the  part  of  the  crown  of  all  claim  to  govern- 
^  ment,  proprietary,  or  territorial  right ;  but  it  is  confined  to  soil  and  ter- 
ritory, which  are  thereby  made  foreign.  The  king,  by  the  treaty,  gave  some- 
diing  to  the  states,  but  did  not  take  any  thing  from  them.  The  treaty  made 
the  nation  foreign ;  that  the  king  had  power  to  do.  It  did  not  affect  to  make 
the  inhabitants  personally  aliens ;  that  he  had  no  power  to  effect 

The  fifth  is  the  next  important  article ;  it  contains  a  direct  recognition,  by 
the  contracting  parties  on  either  side,  that  the  subjects  of  each  state  should  hold 
lands  in  the  other.  It  would  have  been  absurd  to  restore  lands  if  they  could  not 
afterwards  be  holden.  So  also  it  must  apply  to  lands  afterwards  purchased, 
and  not  merely  to  those  which  they  then  held,  for  a  man  could  not  be  alien  as 
to  part  and  not  as  to  the  residue. 

The  sixth  article  provides  that  no  loss  or  damage. should  be  sustained  in  per- 
son, liberty,  or  property,  by  reason  of  the  part  taken  in  the  war ;  but  surely  to 
be  rendered  incapable  of  holding,  inheriting,  or  transmitting  lands  would  be  a 
damage  within  the  meaning  of  that  article.  Eleven  years  after  the  making  of 
that  treaty,  a  commercial  treaty  was  made ;  by  the  ninth  article  of  which  it 
appears,  tfiat  Americans  then  held  lands  in  the  British  dominions,  and  might 
transmit  them  to  their  heirs,  they  were  therefore  considered  as  British  born 
subjects  for  that  purpose.  This  treaty  is  recognised  and  confirmed  by  the 
37  6.  3,  c.  97,  s.  24,  which  recites  and  applies  to  the  article  in  question. 

This  view  of  the  question  is  corroborated  by  several  cases,  bearing  in  some 
degree  on  the  point.  The  very  definition  of  alien  given  in  Litt  s.  198, ''  bom 
*7891  ^"^  ^^  liegance  of  our  sovereign  lord  the  king,"  shows  that  the  *place 
-'  of  the  birth  is  not  conclusive  as  to  alienage.  Lord  Coke,  in  his  com- 
mentary on  that  passage,  Co.  Lit  129  a,  says,  '^Note  here,  Littleton  saith 
Dot  kon  dd  reaime  but  hors  dt  UgiancBf  for  he  may  be  bom  out  of  the  realm 
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of  Etigland  yet  withia  the  legianee."  Thur  f hows  that  Mr.  Ludlow  and 
wife  were  nataral  bora  subjects,  and  that  chanctec,  onee  acquired,  is  indelible ; 
no  authority^  save  an  act  of  pariiameiii  is  suAdent  to  destroy  it»  for  thai  alone 
can  naturalise  one  bom  an  alien*  In  CahMs  ease*  7  Co.  64,  a  difficulty  was 
put  as  possible  in  the  event  of  a  separaticHi  of  the  crowns  of  England  and  Scot> 
land ;  but  Lord  C<Ha  says,  ^  albeit  the  kingdoms  should,  by  deseent»  be  divided 
and  governed  by  several  kings,  yet  it  was  sesolveNi  that  all  those  thai  were  bom 
under  one  nataral  obedience^  while  the  realms  were  united  under  one  sovereign, 
should  remain  natural  born  subjects,  and  no  aliens,  for  thai  oatoralizadon  due 
and  vested  by  birdiright  cannot,  by  any  separation  of  the  crowns  afterwards,  be 
taken  away ;  nor  he  that  was  by  judgement  of  law  a  natural  subjeci  at  time  of 
his  birth  beeorae  an  alien  by  such  a  matter  ex  post  facto*'*  The  ease  of  the 
provinces  of  Gascoyae,  Guienne^  Anjou,  is  decisive  to  show  that  lbs  subjects 
of  them  were  natural  subjects,  ion  the  purpose  of  inheritance,  not  only  during 
the  tine  when  they  formed  a  part  of  the  dominions  of  the  crown^  but  aAerwards 
when  they  wore  conquered  by  France..  Those  provinees  came  to  H.  2,  by 
difibrent  titiee.  They  were  ail  lost  in  the  reign  of  King  John,  and  many  of  the 
principal  persons  in  them  adhered  to  the  Foendi  king.  The  Epf^bh  estates 
of  those  peraons  were  confiscated,  but  the  people  in  general  were  sliU  inherit- 
able of  lands  in  'England,  and  were  accounted  **  ad  fidem  utriusqna  rmj^ 
regis."  The  17  Bd.  2,  stat  de  praerog.  regis,  was  passed  to  give  to  the  *- 
king  escheats  of  the  lands  whieh  desoendad  to  persons  bom  beyond  the  sea, 
whose  ancestors  were,  from  the  time  of  Kuig  John,  under  the  alk^ance  of  the 
kings  of  France ;  Staunford  de  praerag.  regis.  During  the  interval  between 
&e  loss  of  those  provinees  and  the  statute  in  question,  there  must  have  been 
several  generations,  yet  still  the  descendants  must  have  been  considered  inhe- 
ritable.  Then,  thirdly,  the  children  born,  sAsr  the  separation  of  the  two  coun- 
tries, of  American  parents  born  before  that  time*  Are  natural  born  subjects.  The 
25  Ed.  8,  expressly  provides  for  such  a  case,,  and  that  is  only  dedaratory  of 
die  common  law  according  to  Hvssby,  J.,  in  1  R.  3,  4..  But  even  if  it  be 
doubtful  whether  that  statute  extends  to  tlie  present  case,  the  7  Ann.  o.  5,  s.  3, 
explained  by  the  4  Q.  2,  C..21,  certainly  applies  to  lA.  A  question  will  be  made 
on  the  words  used  in  Uiat  set,  *'  at  the  time  of  the  birth,"  and  it  wiji  be  urged 
diat  the  parents  of  the  lessor  of  the  plaintiff,  Mrs.  Thomas,  had  not  that  cha^ 
racter  at  the  time  of  her  bir^.  It  is  certainly  dificult  to  ascribe  any  definite 
meaning  to  those  words,  for  it  has  been  shown  that  a  natural  bora  subjeot  must 
continue  so,  he  eannot  put  off  that  character.  The  4  6.  2,  e.  21,  was  extended 
to  grandchildren  by  the  18  G.  3,  c.  21.  The  case  of  Stewmri  v.  Huwu^  3 
Morrieon^s  Diet  of  Deeisions,  4643,  is  a  decision  in  favour  of  the  phdntiff.  In 
1731,  Anne  Stewart,  widow  of  George  Stewart,  claimed  her  tercM  of  lands  in 
Scotland.  G.  S.  and  his  wife  were  bora  in  America,  before  the  revolt  of  the 
colonies,  and  eontinued  to  reside  ihete  aAerwaids.  It  waa  objected  that  she 
thereby  became  an  alien,  and  therefore  could  not  claim  her  terce  |  *bttt  fmoi 
the  lord  ordinary  held,  that  the  cUumanl  having  been  bora  before  the  ^ 
revolt  of  the  colonies  was  to  be  considered  as  a  subject  of  Great  Britain,  lesidiog 
&en  in  a  foreign  country.  Gordon  and  Scoit  v.  Br^wn^  (decided  in  1810, 
but  not  reported,)  is  also  in  point :  in  that  ease  Brown,  the  son  and  heir  of  the 
person  last  enfeoflbd,  was  bora  in  America,  after  1783,  and  was  held  entitled 
to  the  land.  In  Shedden  v.  Patriek^  Morrison^s  Diet,  of  Decisions,  the  same 
point  was  involved,  but  the  court  of  session  appeared  to  entertain  no  doubt 
about  it,  the  whole  question  there  turaea  upon  the  iOegithnaey  of  the  claimant 
Applying  to  this  case  the  observation  of  Lord  Hau,  in  CoUmgwood  v.  Pac^ 
1  Ventr.  427,  **  The  law  of  England,  which  is  ^e  only  ground,  and  must  be 
the  only  measure,  of  the  incapacity  of  an  alien,  and  of  those  oonsequential 
results  diat  arise  from  it,  hath  been  always  very  gentle  in  the  construction  of  iha 
disability,  and  rather  oonHaeting  il  than  exten£ng  ii  an  a0aeidiy»'*  Iho  court 
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will  be  fully  justified  in  giwmg  fl»ek  a  cvntradioB  l»  those  stBtaIss,  tnd  t«  the 
doetnia  of  slif  ngo  ia  gaaeral,  as  will  support  the  elaim  of  the  present  lessors 
oflheolamtiC 

ParJUf  §91  the  defeadent.  Mn.  Thomts,  the  lessor  of  the  plaintiff,  was  not 
a  natural  bora  subiect»  aad  therefove  cannot  be  entided  to  the  lands  in  question. 
Ia  Cs/vtn's  esse  it  is  said,  that  there  are  three  tncideAti  to  a  subieet  born ;  first, 
that  the  parents  be  under  the  actual  obedience  of  the  king ;  second,  that  the 
place  of  his  birth  be  within  the  king's  dominion ;  and  thirdly,  at  the  time  of 
In*  birth,  the  kiAgdom  where  he  is  bom  must  be  under  the  legiance  of  the 
The  first  two  of  these  incidents  show,  that  at  common  law  Mrs.  T. 


MM'i  *wo«ild  be  an  ^ien«  nnlese  under  certain  specia!  eircomstanees.  It  is 
-'  dear,  that  at  the  time  of  the  birth  of  Mrs.  T.,  thai  bemg  after  the  ratifi- 
cation  of  the  treaty  of  178^  the  United  States  were  independeni  of  this  country, 
IhHoU  ▼.  OrdiHf  I  H.  Bl.  123,  3  T.  R.  726 ;  and,  therefore,  unless  her  case 
Gdb  withm  ^  25  Ed.  9,  st.  2,  the  7  Ann.  c.  6,  or  4  6.  2,  c.  21,  she  is  clearly 
•a  alien.  Now  the  statute  25  £d.  3,  s.  2,  which  is  a  dedaraiory  act,  says, 
**that  the  children  bom  without  the  legiance  of  the  king,  whose  fathers  and  mo* 
then  at  the  time  of  their  birth  shall  be  at  the  faith  and  legioBce  of  the  king, 
shall  hare  the  same  priTilcges  as  if  bora  within  the  legiance  of  tho  king.*' 
Clearly  the  fiither  and  mother,  ia  this  case,  were  not  at  the  faith  and  legiance 
ef  the  king  at  the  time  when  Mrs.  Thomas  was  born.  The  7  Ana.  c.  5,  s.  3, 
says,  ^  that  the  children  of  all  natural  born  subjects  bom  out  of  the  legiance  of 
her  majesty,  shall  be  deemed  natural  bom  subjects.'*  Some  doubts  having  arisen 
apon  the  construction  of  that  enactment,  the  4  G.  2,  c  24.  was  paused  to  re- 
move them,  and  dedared.  **  that  the  children  were  to  be  deemed  natural  born 
snbjects  only,  where  the  parents,  ai  the  time  of  iht  birth  ^  tht  ehildren,  should 
be  natural  born  subjects.  That  statute  shows,  that,  in  the  opinion  of  the  legis- 
lature, the  character  of  a  natural  born  subject  might  be  lost.  The  doctrine  of 
ailegiance  proceeds  on  the  g^und  of  a  atutual  compact  between  the  crown  and 
the  subject,  Calvin* 9  case,  7  Co.  9 ;  and  it  is  clear,  that  it  cannot  be  dissolved 
by  either  party  without  the  concurrence  of  the  other ;  but  that  may  be  done  by 
the  mutaal  coaseat  of  both  parties ;  and  here,  the  act  of  the  sovereign  was 
authorised  by  act  of  parliament,  22  6.  3,  c.  46.  The  first  article  of  the  treaty 
9MM|-i  ^  a  complete  renunciation  of  all  authority  on  the  part  of  the  crown  of 
-^  Great  Britain ;  cm  the  side  of  the  colonies  a  claim  of  freedom  from  alle« 
giaaee.  Mr.  Ludlow,  by  rsmaiaiag  ia  America  after  the  treaty,  lost  his  charac- 
tsr  of  a  British  subject.  This  was  urged  by  Lord  Rtdtsdalt,  when  arguing 
the  ease  of  SometvilU  v.  Somerviile^  6  Vex.  781,  and  was  not  denied,  either 
by  the  counsel  on  the  other  side  or  by  the  court.  The  subsequent  provision 
giving  to  the  Americans  a  qualified  right  of  fishing,  proves  that  it  was  so  under- 
stood ;  for  had  they  remained  subjects  of  the  kmg  of  Great  Britain,  that  dause 
would  have  been  unnecessary.  The  clauses  for  the  restoration  of  property  are 
merely  exceptions  from  that  which  would  otherwise  have  followed  from  the  first 
article,  and  do  not  treat  the  Americans  and  their  heirs  as  capable  of  holding 
lands  in  die  character  of  natural  bora  subjects.  The  consequence  of  dcdding 
for  the  plaintifif  would  be,  that  all  Americans  must  be  considered  as  snbjecti, 
with  aU  their  privileges  and  duties.  There  may  be  instaaces  in  whidi  persons 
may  be  entangled  in  a  double  allegiance ;  but  the  inconvenience  is  so  great,  that 
die  court  will  not  be  inclined  lo  favour  the  doctrine  of  a  double  allegiance.  The 
rase  supposed  in  Calvin's  case,  of  a  separation  of  the  crowns  of  England  and 
Scotland,  is  a  separatioa  by  operation  of  law,  without  any  dissolution  of  the 
compact  by  the  consent  of  the  parties.  This  case  has  been  already  decided  in 
the  American  courts,  where  it  has  been  held,  that  the  natives  of  Great  Britain 
ve  aliens,  and  incapable  of  inheriting  laads  ia  that  country.  BHghi^g  Lesaes 
v  Ro€h€siar.(a)  Cur.  adv.  vuli. 

U)  Wh0atsa*s  Rsporls  of  Csasa  ia  the  Supraftie  Coart  of  the  United  Sutet,  535. 
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'^The  judgment  of  tlie  court  wm  now  delivered  by  r*704 

Abbott,  G.J.  This  wab  an  ej  ectment,  brought  for  the  recovery  of  certain  *- 
Wds  in  the  county  of  York,  wh^'reof  Elizabeth  Harrison  had  lately  died  seifled. 
Frances  Mary  Thomas  claimed  as  heiress  at  law,  and  according  to  the  pedi- 
gree, she  is  entitled  so  to  claim,  if  she  be  a  person  capable  of  claiming  lands  in 
England  by  descent.  She  is  the  daughter  of  Elizabeth  Harrison,  afterwards 
Ludlow,  and  granddaughter  of  Peter  Harrison.  Peter,  the  grandfather,  a  na- 
tive  of  England,  went  to  America,  and  resided  for  many  years  in  Connecticut, 
where  he  held  the  office  of  collector  of  his  majesty's  customs,  and  died  in  1775. 
His  daughter  Elizabeth  was  married  in  1781,  in  Rhode  Island,  to  James  Lud- 
low, a  native  of  New  York,  who  was  bom  before  the  year  1776,  and  who  con- 
tinued to  live  in  America  until  his  death,  and  died  tliere ;  Elizabeth  abo  conti- 
nued to  live  in  America,  and  died  there  in  1700.  Frances  Mary  was  bom  in 
America,  in  Rhode  Island,  in  1784.  The  question  is,  whether  she  be  the  child 
of  a  father,  who,  at  the  time  of  her  birth,  according  to  the  expression  used  in 
the  statute  4  6.  2,  c.  21,  was  a  natural  bom  subject  of  the  crown  of  Great 
Britain. 

The  case  was  very  ably  argued  before  us,  and  all  the  authorities  bearing  on 
the  question  were  cited ;  we  do  not  think  it  necessary  to  refer  again  to  them. 

Some  question  was  raised  as  to  the  meaning  of  the  words,  **  fathers,  natural 
bora  subjects  of  the  crown  of  Great  Britain,  at  the  time  of  the  birth  of,  their 
children."  We  think  the  sense  of  these  words  is  very  plain ;  natural  bora 
subjects  are  mentioned  as  distinguished  from  subjects  by  donation,  or  any  other 
mode.  A  child  bora  out  of  the  allegiance  of  the  crown  of  England  is  not 
^entitled  to  be  deemed  a  natural  bom  subject,  unless  the  father  be,  at  the  r^moK 
time  of  the  birth  of  the  child,  not  a  subject  only,  but  a  subject  by  birth.  ^ 
The  two  characters  of  subject  and  subject  by  birth,  must  unite  in  the  father. 
James  Ludlow,  the  father  of  Frances  Mary,  was  undoubtedly  bora  a  subject  of 
the  crown  of  Great  Britain ;  he  was  bom  in  a  part  of  America  which  was  at 
the  time  of  his  birth  a  British  colony,  and  parcel  of  the  dominions  of  the  crown 
of  Great  Britain ;  but  upon  the  facts  found,  we  are  of  opinion,  that  he  was  not  a 
subject  of  the  crown  of  Great  Britain  at  the  time  of  the  birth  of  his  daughter.  She 
was  born  after  the  independence  of  the  colonies  was  recognised  by  the  crown  of 
Great  Britain ;  after  the  colonies  had  become  united  states,  and  their  inhabitants 
generally  citizens  of  those  states ;  and  her  father,  by  his  continued  residence  in 
those  states,  manifestly  became  a  citizen  of  them.  This  recognition  of  indepen- 
dence was  made,  or  rather  confirmed,  on  the  3d  of  September,  1783,  by  a  treaty 
between  his  late  majesty  and  the  United  States  of  America.  Preliminary  articles, 
which  are  afterwards  introduced  into,  and  form  this  treaty,  were  signed  on  the 
30th  November,  1782,  after  the  passing  of  the  statute  22  G.  3,  c.  46,  whereby 
his  majesty  was  authorized  to  treat  of  and  conclude  a  peace  or  trace  with  the 
several  American  colonies  therein  named.  Between  the  signing  of  the  articles 
and  of  the  definitive  trea^,  several  acts  were  passed,  mentioning  the  United 
States  of  America,  and  the  subjects  and  citizens  of  those  states :  and  the  name 
of  colonies  or  plantations  is  no  longer  used.  (See  23  G.  3,  c.  20 ;  c.  30  &  80.) 
Many  acts  of  parliament,  wherein  the  United  States  of  America  are  mentioned 
and  treated  as  a  distinct  and  independent  nation,  have  been  since  passed ;  sOt 
that  if  *the  sanction  of  the  British  legislature  could  be  thought  necessary  r««gg 
to  give  validity  to  this  treaty,  such  sanction  has  been  abundantly  given.  ^ 

Then  what  is  the  effect  of  this  treaty,  as  it  regards  the  question  in  the  pre- 
sent cause !  By  the  first  section,  his  majesty  acknowledges  the  United  States 
of  America,  (enumerating  by  name,  as  those  states,  the  several  countries  that 
had  been  before,  in  all  acts  of  pariiament,  mentioned  as  colonies  or  plantations,) 
to  be  free,  sovereign,  and  independent  states,  that  he  treats  with  them  as  such, 
and  relinquishes  all  claim  to  the  govemment,  proprietary,  and  territorial  tights 
of  the  same,  and  of  every  part  thereof.    It  is  impossible  to  yield  to  one  of  the 
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obsenradoiifl  made  by  the  learned  counsel  for  the  plaintiff,  that  this  is  to  be  con- 
sidered as  a  lelinquiflhment  of  the  right  to  the  soil  or  territory  only ;  a  relin- 
qiushment  of  the  government  of  a  territory,  is  a  relinquishment  of  authority 
over  the  inhabitants  of  that  territory  ;  a  declaration  that  a  state  shaU  be  free, 
Bovereign,  and  independent,  is  a  declaration,  that  the  people  composing  the 
state  shall  no  longer  be  considered  as  subjects  of  the  sovereign  by  whom  such 
a  dedarstion  is  made.  It  was  contended,  however,  that  by  some  of  the  subse- 
quent articles  of  this  treaty,  or  by  the  subsequent  treaty,  which  was  ratified  by 
die  statute  37  O.  3,  c.  07,  it  appears  that  persons  in  the  situation  of  the  lessor 
ef  the  plaintiff  are  to  be  eonsidered  as  the  cliildren  of  natural  bom  British  sub- 
jects, and  not  as  the  children  of  aliens.  But  we  think  no  such  effect  can  be 
derived  from  either  of  these  treaties.  The  third,  fifth,  and  sixth  articles  of  the 
treaty  of  1783,  appear  to  be  the  only  articles  that  have  any  bearing  upon  this 
question.  The  third  article  gives  to  the  citizens  of  the  United  States  a  liberty 
*7071  ^^  fishing  *^^  certain  coasts.  On  the  part  of  the  defendant  it  was  said, 
-^  that  if  they  were  to  be  considered  as  British  subjects,  they  would  have 
this  privilege  in  that  character.  At  all  events  it  is  clear,  that  a  liberty  thus 
specally  given  confers  no  right  beyond  that  which  is  so  given. 

By  the  fifth  article  it  is  agreed,  that  congress  shall  recommend  to  the  legisla* 
tores  of  the  respective  states  to  provide  for  the  restitution  of  confiscated  estates 
belonging  to  real  British  subjects,  ^.,  that  persons  of  every  description  sha]] 
have  liberty  to  go  into  any  part  of  the  United  States,  and  remain  twelve  months, 
to  endeavour  to  obtain  restitution  of  their  estates.  The  sixth  article  provides 
a^nst  future  confiscations,  by  reason  of  the  part  that  any  person  may  have 
taken  in  the  war.  Now  it  is  impossible  to  extend  the  effect  of  tliese  two  arti- 
cles beyond  the  particular  lands  that  might  be  restored,  recovered  or  retained 
in  virtue  of  them ;  and  their  effect,  even  as  to  such  lands,  with  the  future  resi- 
dence of  their  owners,  and  the  rights  of  descent  are  not  cleariy  defined.  Then, 
as  to  the  subsequent  treaty ;  it  provides  only  that  British  subjects  who  then 
held  lands  in  the  territory  of  the  United  States,  and  American  citizens,  who 
then  held  lands  in  the  dominions  of  his  majesty,  should  continue  to  hold  them, 
and  might  grant,  sell,  or  devise  them,  as  if  they  were  natives,  and  that  neither 
they  nor  their  heirs  or  assigns  should,  so  far  as  might  respect  Uie  said  lands, 
and  the  legal  remedies  incident  thereto,  be  considered  as  aliens.  Tliis  article 
is  therefore,  in  terms,  confined  to  lands  then  held  ;  in  its  general  import,  it  dis- 
tinguishes British  subjects  from  Americjm  citizens ;  and  the  provision  that  per- 
sons should  not  be  considered  as  aliens,  with  regard  to  particular  lands,  seems 
*7081  ^  iodica,te  very  plainly,  that  they  were  considered  as  aliens  *with  regard 
-'  to  other  lands.  The  inconvenience  that  must  ensue  from  considering 
the  great  mass  of  the  inhabitants  of  a  country  to  be  at  once  citizens  and  subjects 
of  two  distinct  and  independent  states,  and  owing  allegiance  to  the  government 
of  each,  was  well  commented  upon  in  the  argument  at  the  bar.  If  the  language 
of  the  treaty  could  admit  a  doubt  of  its  effect,  the  consideration  of  this  inconve- 
nience would  have  great  weight  toward  the  removal  of  tiie  doubt.  As  we  think 
the  effect  of  the  treaty  manifested  by  its  language,  we  do  not  think  it  necessary 
to  observe  upon  this  topic.  But,  for  the  reasons  already  given,  we  are  of  opi- 
nion, that  James  Ludlow  had  ceased  to  be  a  subject  of  the  crown  of  Great  Bri- 
tain, and  became  an  alien  thereto,  before  the  birth  of  his  daughter,  and  conse- 
qaendy,  that  she  is  also  an  alien,  and  incapable  of  inheriting  land  in  England  ; 
and  judgment  must  be  entered  for  the  defendant. 

It  b  a  great  satisfaction  to  us  to  know,  that  this  our  judgment  is  conformable 
to  a  decision  of  the  supreme  court  of  the  United  States  of  America  upon  a  simi- 
lar question,  brought  before  that  court  on  a  claim  of  a  British  subject  to  land 
n  America. 

Judgment  for  defendant 
VOL.  a.  44 
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DUNCAN  V.  CARLTON. 

A  doelaNrtioB  vn»  MWered  before  the  eeaoign  day  of  BMter  term,  wxtfc  a  rale  to  p3ea4  widtai 
tke  first  fo«r  ^b  of  that  term :  Mtld,.  that  the  ^fendaBt  had  all  the  moraing  of  the  fi&h 
day  to  plead,  and  that  a  judgment  aigned  on  that  momiDg  waa  irregular. 

Ths  dedaratMNi  in  thie  case  was  ddiT6red  hefom  the  enoigv  dvf  of  Eaeter 
teim*  and  a  niltf  to  plead  within  the  first  four  days  of  that  term  was  afterwards 
*senred.  That  rule  expired  on  the  10th  Maj.  On  thai  day,  a  snm-  r^^aa 
Bsons  for  time  to  pkad  was  senred,  retnmnbie  at  three  o'clock,  on  ibe  L 
1 1th.  Before  thait  tbne  ihe  plaintiff's  attorney  signed  judgment  Campbell 
obtained  a  rule  lo  set  it  aside,  on  the  ground  that  it  was  signed  too  soon,  aoeoid- 
ing  to  the  rok  hid  doarn  in  Tidd's  Practice,  1  ¥.  476, 6th  edit  **  If  a  dedafir 
tion  be  deliveved  or  filed,  with  notice  to  pkad  within  the  first  four  days  of  term, 
the  defendant  has  all  the  morning  of  the  fifth  day  to  pioad,  and  judgment  caonoi 
Ae  signed  for  want  of  a  plea,  till  the  opening  of  the  office  in  the  afternoon  of 
that  day.  But  in  any  other  part  of  the  term,  if  the  defendant  do  not  plead 
within  the  four  days,  the  plaintiff  may  sign  judgment  in  the  mocning  of  the  filth 
day.     Shepherd  w.  Mackreik,  K*  B.,  £.  T.  M  O.  8,  MS.'* 

Paiteeon  showed  cause,  and  contended,  that  the  rule  there  laid  down  eeuld 
not  be  correct.  No  reason  is  giren  why  a  different  rule  shonld  prevail  as  to 
essoign  dedarationa  and  others.  The  practice  of  the  eonunon  pleas  is  dearly 
to  allow  the  same  time  for  pleading  in  all  eases ;  and  it  is  more  convenient  that 
it  should  be  so,  for  different  rules  oi  practice,  where  there  is  no  reason  for  them* 
can  only  lead  to  confusion. 

Per  Curiam  (after  consulting  the  master.)  The  practice  in  this  coort  has  for 
a  long  time  conttmted,  acoording  to  the  rule  given  in  Tldd's  Practice ;  and  al- 
though the  rule  in  common  pleas  may  be  different,  we  think  it  better  to  abide 
by  t£at  whieh  is  known  in  this  court. 

Ride  absolule. 


•HARRISON  V.  BAINBRID6E.  [»80a 

A  bill  in  equity  waa  diamieaed  with  eoata,  and  the  plaintiff  brooght  an  action  f&r  the  same 
cauae,  aiui  recovered  a  verdict.  The  ooata  in  equity  may  be  aet  off  against  the  judgment, 
subject  to  the  lien  of  the  attorney. 

Thk  plaintiff  in  this  case  commenced  a  suit  in  chancery  against  the  defond- 
ant  His  bill  was  dismissed  with  oosis,  which  were  taxed  at  601.  10s.  6^., 
but  not  paid.  The  plaintiff  afterwards  commenced  an  aetiott  at  law  for  the 
same  eanse  of  action*  and  recovered  a  verdict  for  150f.  A  rule  having  been  ob- 
tained by  PaiUean  lo  set  off  the  sum  of  60/.  lOa.  6d»  against  the  judgment  in 
thst  action, 

Wighiman  showed  cause,  and  contended,  that  the  eosts  in  equity  eonld  not 
be  set  off  against  a  verdict  at  law,  or  at  all  events  that  the  plaintiff's  attorney 
had  a  right  of  lien  upon  the  sum  for  which  judgment  was  obtained. 

Per  Curiam.  Hall  v.  Ody,  2  B.  ds  P.  28,  is  decisive,  as  to  the  right  of 
setting  off  the  costs  in  equity  against  the  judgment  in  this  court ;  but  it  must  be 
subject  to  the  attorney's  Hen. 

Rnle  absolute. 


•KENNARD  v.  HARRIS.  [•801 

A  party,  after  receiving  the  eoeta  of  reference  and  award,  which  by  the  terms  of  a  rule  of 
raference  were  to  be  paid  by  the  other  party,  cannot  move  to  aet  aaida  the  award. 

Bt  an  order  of  nisi  prius  this  cause  was  referred  to  an  arbitrator,  and  among 
other  things  it  was  directed  that  the  costs  of  the  reference  and  award  should 
be  paid  by  the  defendant.     The  arbitrator  made  his  award  on  the  13th  of  No- 
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fetnber,  1828.  The  ptainttflT  obtained  a  rule  nisi  for  setting  it  aside.  It  now 
appeared  by  the  affidavit  of  the  defendant's  attorney  that  the  eoets  of  the  refers 
ceee  and  award  had  been  taxed  and  paid  to,  and  accepted  by,  (he  plaintiff,  oa 
tbe  33d  JanuMy,  1884,  before  he  had  moved  to  set  ande  the  »ward» 

Oatelee  was  now  heard  against  the  rule,  and  E.  lawu  eontrl. 

Per  Curiam,  l^e  plaintiff,  after  aceeptmg  the  easts  of  the  reference  and 
award,  is  precluded  from  moving  to  set  it  aside*  If  no  award  had  been  made, 
DO  costs  would  have  been  due ;  by  accepting  the  costs  of  the  award  he  admits 
the  award  to  be  valid,  and  cannot  now  say  that  it  is  bad. 

Rule  discharged. 

•802]  »ATTERBOROUGH  v.  HARDY. 

Where,  in  an  inferior  court,  the  damages  in  the  declaration  are  laid  st  lOf.  and  upwair&i  the 
defeodam  mmj  imnove-  the  oanae  witoout  eniMfuig  iiii9  a  Moogniaaaoa  lia  pajr  tiM  debt  and 
OMU  aeeoidiiig  ta  the  19  G.  3,  e.  70,  a.  6. 

An  ac^en  was  conmieneed  by  the  plaintiff  against  ^  defendant,  in  the  kif^s 
eeort  of  record  for  ike  town  of  Nottingham,  to  recover  the  sum  of  6/.  17«.,  for 
goods  sold  and  delivered.  The  damages  in  the  process  and  doclaratioR  were 
laid  at  80^.  The  defendant  removed  the  cause  into  this  ooutI  by  habeas  cop- 
pos,  without  entermg  into  any  recognisance  to  pay  the  debt  and  sosts.  A  rule 
fer  a  procedendo  having  been  obtained  by  Ohitiy  on  thai  groimdi, 

F,  Pellock  showed  cause,  and  contendM,  that  upon  the  tme  eenslnictieii  of 
the  10  6.  9,  e.  17.  s.  0,  die  defendant  was  not  bound  to  entor  into  a  recog- 
aisaiice  on  removing  die  cause,  as  the  plaintiff  had  thought  fit  to  hty  his  ds^ 
mages  at  20/1 

Pitr  Curiiim.  The  21  J.  1,  c.  23,  enacts  that  causes  shall  not  bo  removed 
where  it  shall  appear  or  be  laid  in  the  declaration,  that  the  debl,  damages,  or 
ihiflg  demanded  do  not  amount  to  5i,  Tho  19  6.  3,  c.  70,  s.  0»  which  enacts 
that  no  cause  of  action,  where  the  cause  of  action  shaU  not  amount  to  10/.,  shall 
be  removed  unless  the  defendant  enter  into  a  recogmsonee,  must  be  construed 
in  the  same  sense.  Now,  in  this  ease,  the  damages,  as  laid  in  the  declafation« 
did  exceed  10/.     This  rule  for  a  procedendo  must,  therefore,  be  discharged. 

Rule  dischaiged. 

•803]  »REMMINGTaN  v.  JOHNSON. 

A  demand  of  a  plea  is  neceaaar)r  before  aisning  judgment,  exoept  wftere  defendant  ia  in  cus- 
tody of  the  aheriff,  and  plaintiff  haa  declared  against  him  aa  being  in  that  cuatody. 

Z).  /I  Jones  had  obtain^  a  rule  to  show  cause  why  the  interlocutory  judg- 
ment and  subsequent  proceedings  should  not  be  set  aside  with  costs,  and  why 
the  plaintiff  or  his  attorney  should  not  pay  the  costs  of  the  applieatien,  on  the 
fronnd  that  the  platntiff  had  signed  interloeirtory  judgment,  for  want  of  a  plea, 
without  having  demanded  a  plea. 

Plait  now  showed  cause  on  an  affidavit,  statmg,  that  the  defendant,  at  the 
ihne  of  the  commencement  of  the  piesent  eetion,  and  down  to  the  preeent  time, 
was  in  the  custody  of  the  sheriff  of  the  county  of  Huntingdon,  in  another  suit; 
and  he  cited  Rose  v.  ChrietfiM,  I  T.  R.  S81 ;  mOnnson  v.  Brawn,  6  T.  R. 
524,  as  establishing,  that  no  demand  ofa  plea  is  necessary^  where  the  defendant 
IS  in  custody  of  a  sheriff,  whether  in  (he  same  or  in  an&lher  enit. 

D,  F,  Jones,  in  support  of  the  rule,  contended,  that  as  a  genera!  nde,  the 
plaintiff  could  not  sign  judgment  for  want  of  a  plea,  without  firsi  demanding  a 
plea ;  and  that  even  supposing  the  exceptidn  of  eases  of  defendants  in  custody 
of  the  sheriff,  not  to  be  confined  to  instances  of  defendants  being  in  the  custody 
of  die  sheriff  in  the  same  suit,  but  to  extend  to  instances  of  the  custody  of  the 
sheriff  in  another  suit,  stfll  the  exception  eoukl  oirfy  ^pty  to  cases  where  the 
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plain dfT  had  declared  againtt  *lhe  defendant ^  aa  being  in  the  custody  r^ni 
of  the  sheriff,,  and  not  as  in  the  custody  of  the  marmal;  and  where,  ^ 
therefore,  the  plaintiff,  by  his  form  of  declaring,  advertises  the  defendant  that 
he  means  to  treat  him  as  being  in  the  custody  of  the  sheriff,  and,  consequentlj, 
that  the  defendant  mast  not  wait  for  a  demand  of  a  plea. 
Per  Curiam.    That  certainly  is  the  distinction. 

Rule  absolute. 


DAVIES  V.  ROGERS. 

A  rule  to  discharge  a  defendant  in  execation  for  a  debt  not  exceeding  201.,  be  having  lain  in 

Eriflon  more  than  twelve  months,  is  absolute  in  the  first  instance,  notice  of  the  application 
aving  been  served  on  the  plaintiff. 

Comyn  moved,  under  statute  48  G.  3,  c.  123,  to  discharge  the  defendant  out 
of  custody,  upon  an  affidavit  that  he  had  lain  in  prison  more  than  twelve  months 
in  execution,  upon  a  judgment  of  the  court  of  great  session  for  the  county  of 
Montgomery ;  that  the  original  cause  of  action  did  not  exceed  the  sum  of  20/., 
exclusively  of  the  costs  of  the  judgment,  and  that  notice  had  been  served  upon 
the  plaintiff  of  the  application ;  and  he  contended,  that  notice  having  been  given, 
the  defendant  was  entitled  to  a  rule  absolute  at  once,  and  not  merely  a  rule  nisL 

Z>.  F.  JoneSf  for  the  plaintiff,  opposed  the  application,  and  insisted,  that  the 
defendant  could  only  be  entitled  to  a  rule  to  show  cause ;  that  otherwise  frauds 
might  be  committed,  with  regard  to  the  time  and  manner  of  the  service  of  no- 
tice ;  that  the  plaintiff  might  not  have  a  fair  opportunity  of  contradicting  the 
affidavits  on  the  part  of  the  defendant ;  that  uncertainty  might  'obtain  rvgAg 
as  to  the  time  of  bringing  forward  the  application,  and  that  £e  plaintiff  >- 
might  not  have  the  means  of  seeing  that  the  documents  in  support  of  the  appli- 
cation were  sufficient,  according  to  the  requisites  of  the  act ;  and  he  cited  Ex 
parte  Nielson,  7  Taunt.  37,  and  Magnay  v.  GUkes^  7  Taunt.  467,  as  being 
expressly  in  point. 

The  Court,  however,  after  referring  to  the  officers,  said,  that  although  the 
practice  was  otherwise  in  the  common  pleas ;  yet  in  this  court,  after  notice,  the 
rule  was  absolute  in  the  first  instance. 

D,  F*  Jones  then  took  a  formal  objection,  arising  on  the  face  of  the  defend- 
ant's own  affidavits,  whereupon  the  motion  was  refused. 


SIMONDS  and  LODER  v.  WHITE. 

A  loss  by  general  average  is  to  be  calculated  between  owner  of  ship  and  owner  of  goods 

according  to  the  law  of  the  port  of  (Uscfaarge. 

Assumpsit  for  10^.  S<.  M.,  as  money  paid  by  the  plaintiffs  to  the  use  of  the 
defendant.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  aAer  Hi- 
lary term,  1823,  a  verdict  was  found  for  the  pUintiffs,  subject  to  the  opinion  of 
the  court  upon  the  following  case : 

The  plaintiffs  are  British  subjects,  having  a  mercantile  establishment  in  Lon- 
don where  Simonds  resides,  and  at  Saint  Petersburgh  where  Loder  resides, 
under  the  permission  of  the  Russian  government.  The  defendant  is  also  a 
British  subject,  and  the  owner  of  the  British  ship  Mamhull,  which  was  char- 
tered at  Gibraltar,  on  the  15th  *of  March,  1820,  by  W.  Cozens  and  Co.,  c^oqa 
who  are  British  subjects  residing  at  Gibraltar,  for  a  voyage  from  Gibral-  ^ 
tar  to  touch  at  the  Isle  of  Wight  for  orders,  and  then  to  proceed  immediately, 
if  so  directed,  to  Saint  Petersburgh.  The  vessel  sailed  on  the  voyage  from 
Gibraltar  on  the  20th  of  March,  1820,  with  a  cargo  on  board,  for  which  bills  of 
lading  were  there  signed  in  the  following  form  deliverable  at  Saint  Petersburgh. 
**  Shipped  in  good  order  and  well  condiUoned  by  W.  Cozens  and  Co.,  in  and 
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npon  the  good  ship  ealled  the  Mamhull,  now  riding  at  anchor  in  Gibraltar  bay, 
and  boand  for  Saint  PeterBbuigh,  (enumeration  of  the  goods  and  their  marks, 
weights,  &e,j  here  follow,)  being  marked  and  numbered  as  in  the  margin,  which 
an  to  be  delivered  in  like  good  order  and  well  conditioned  at  the  aforesaid  port 
of  Saint  Petersbnigh,  (the  dangers  of  the  sea  only  excepted,)  unto  or 

assigns,  (afterwards  filled  up  unto  M.  W.  Simonds  and  Co.,  (the  plain- 
tiflb,)  or  their  assigns,)  he  or  they  paying  freight  for  the  said  goods  as  per  chai  • 
ter-party,  with  tonnage  and  average  accustomed.** 

On  the  arrival  of  the  vessel  at  the  Isle  of  Wight,  the  plaintiffs  purchased  the 
eargo  finam  the  agents  of  Cozens  and  Co.,  and  the  ship  afterwards  proceeded 
on  to  Saint  Petersbuigh.  In  the  course  of  the  voyage  she  struck  on  a  reef  of 
rocks  off  the  island  of  Lessoe,  when  the  long  boat  was  got  out,  and  the  small 
bower  cable  and  anchor  were  carried  out  to  endeavour  to  get  her  off,  but  the 
tide  being  strong  it  drifted  the  vessel  ou  to  the  cable,  which  was  thereby  ren- 
dered useless  and  unfit  for  service.  Assistance  was  procured,  and  the  vessel 
got  off,  she  put  into  Elsineur,  where  the  master  purchased  a  new  cable,  and 
the  vessel  finally  completed  the  voyage  and  delivered  the  cargo  in  safety 
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under  the  aforesaid  bill  of  ^lading.     When  the  vessel  arrived  at  Saint 


Petersburgh,  a  statement  of  general  average  on  the  voyage,  according  to 
the  Russian  laws  upon  that  subject,  was  made  up  and  settled  by  an  officer  ap- 
pointed for  that  purpose  by  the  Russian  government,  called  the  Dispacheur.  In 
that  statement  was  included  as  a  charge  upon  the  cargo  for  general  average,  the 
8am  of  106/.  3^.  6d*  for  the  cost  of  the  new  cable  beyond  the  old  one,  survey- 
ing the  did  cable,  weighing  and  getting  the  new  cable  on  board,  the  duty  pay- 
able on  the  foreign  cable  when  brought  into  England,  and  the  new  cable's  pro- 
portion of  the  above  charges,  which  are  admitted  to  be  general  average  accord- 
ing to  the  laws  of  Russia ;  and  the  plaintiffs  were  called  upon  to  contribute  to 
general  average  so  calculated,  and  by  the  laws  of  Russia  they  were  obliged  to 
pay  the  sum  demanded  in  order  to  get  possession  of  the  cargo.  The  cargo  of 
the  Mamhull  was  insured  by  a  policy  effected  in  London,  the  underwriters  upon 
which  refused  to  allow  the  cable  and  the  charges  connected  with  it  as  part  of 
the  loss.  On  the  21st  of  February,  1821,  the*  plaintiff,  Simonds,  wrote  a  letter 
to  the  defendant  demanding  payment  of  the  said  sum  of  106/.  39.  6(/.  The 
ease  was  argued  in  the  last  term,  by 

F.  Pollock  for  the  plaintiff.  The  general  average  ought  to  have  been  cal- 
culated according  to  the  laws  of  England,  and  not  according  to  the  laws 
of  Russia,  and  the  defendant  having  claimed  and  received  the  money  on 
grounds  not  tenable,  and  the  plaintiffs  having  been  compelled  to  pay  it  in 
order  to  obtain  their  goods,  the  sum  so  paid  may  be  recovered  back  in  an 
action  for  money  had  and  received.  The  question  is  lo  be  decided  on  the 
*8081  ^^^^  principle  as  if  the  defendant  was  now  *suing  for  average  in  an 
•^  English  court  of  justice.  All  the  parties  to  the  contract  were  British 
tnbjects,  and  the  ship  was  a  British  ship.  In  Power  v.  Whitmore^  4  M.  dz;  S. 
141,  it  was  decided  that  the  insurer  of  goods  shipped  to  a  foreign  country  was 
not  boand  to  idemnify  the  assured,  a  subject  of  that  country,  against  general 
average,  which  by  a  decree  of  a  court  there  he  was  obliged  to  pay,  but  which, 
by  the  law  of  this  country,  he  was  not  liable  to  pay ;  and  Lord  Ellenborouoh 
in  that  case  says,  that  <*  the  contract  must  be  governed  in  point  of  construction 
by  the  law  of  England,  unless  the  parties  have  contracted  on  the  footing  of  some 
other  known  general  usage  among  merchants  relative  to  the  same  subject*' 
The  accident  in  this  case  happened  before  the  vessel  reached  the  Russian  do- 
minioDfl,  and  it  ought  to  be  considered  with  reference  to  this  question  in  the  same 
light  as  if  it  had  happened  in  the  river  Thames,  and  then  it  is  quite  clear  that 
thie  average  must  have  been  calculated  according  to  the  law  of  this  country.  In 
ttoB  case  it  does  not  appear  that  when  the  vessel  left  Gibraltar,  it  was  setded 
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that  abe  was  to  ge  to  Saint  PefeislMMfh  as  iiMS  pkee  of  ker  ftial  deatiinlMiii 
ahe  waa  (mly  to  go  there  if  so  directedL 

fFhaititff  contra.  The  deciaioa  in  Pataer  t.  WkUmore  doei  notgovena  tht 
present  case.  The  question  theve  aroae  upon  a  policy  of  insnuanco,  a»  inativ- 
BMnt  in  general  and  £Bkniiii»r  use*  and  of  known  meaning  in  Englaad,  and  «pon 
a  contract  which  could  only  be  enforced  in  this  oouAHpy.  Here  iIm  question 
arises  upon  a  bill  of  lading,  and  the  payaMat  of  average^  if  any  should 
^become  due,  is  implied  by  the  general  law  merdiant,  la  thai  case  too,  r^^fin 
the  question  arose  between  the  iwderwriter  and  die  owner  of  the  goods ;  ^ 
in  the  present,  it  arises  between  the  owner  of  the  ship  and  the  consignee  of  the 
goods,  and  the  rights  and  liabilities  of  the  one  are  very  di&rent  from  the  lights 
and  liabilities  of  the  other.  In  that  ease  it  was  not  staled,  tfiat  the  arerage  wss 
aetded  according  to  the  law  of  the  place  where  the  adjo«lment  was  made ;  in 
the  present  case  it  is  so  stated.  Now  it  is  quite  clear,  that  by  the  general  law 
and  custom  of  merchants,  as  appears  by  the  most  celebrated  works  on  marine 
law  of  this  and  other  countries,  that  the  mamer  of  a  ship  has  a  lien  upon  the 
goods  at  the  port  of  discharge  for  any  average  which  may  become  due  durmg 
the  voyage.  Coosulat  de  la  mer,  Paris  edition,  1808,  section  226.  Complete 
Body  of  Sea  Laws,  section  33,  artide  31.  Well  wood's  Abrtdgement  of  Sea 
Laws,  edition  1813,  tit.  21,  page  47.  Bynkershoek  Qoeationes  juris  PriTad, 
liber  4,  c.  24.  Malyne's  Lex  Mereatoria,  3d  edition,  page  113.  Beawes's 
Lex  Mercatoria,  edition  1813,  tit.  Jiverage^  p.  246.  Ordinance  of  Lewis  the 
Fourteenth,  book  3,  tit.  8.  Du  Jet.  article  21.  Abbott  on  Shipping,  267. 
The  parties,  therefore,  in  this  case,  must  be  supposed  to  have  contraeied  ttpon 
this  understanding.  And  if  the  master  has  a  lien  at  the  port  of  discharge,  it 
seems  to  follow  as  a  necessary  consequence,  that  the  average  must  be  calculated 
and  adjusted  according  to  the  law  which  prevails  there,  for  it  would  be  absurd 
to  suppose  that  he  can  have  a  lien  at  the  port  of  dischaiq^  for  average  which  is 
to  be  calculated  according  to  the  law  of  another  country.  In  this  case  the  bill 
of  lading  mentions  that  the  vessel  is  bound  ik>  Petersbuigh,  and  it  was  therefore 
known  to  *the  parties  to  the  contract,  that  if  an  average  loss  occurred  ryoiA 
upon  the  voyage,  it  must  be  adjusted  at  that  place.  ^ 

Cur,  ad.  irnli, 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  question  in 
this  case  is,  whether  the  plaintiffs,  the  proprieton  of  certain  goods  carried  on 
board  the  defendant's  ship  from  Gibraltar  to  PetenAiui^,-  and  who  were  cooi- 
pelled  at  Peiersburgh  to  pay  to  the  defendant,  in  order  flo  obtain  possessiM  of 
their  goods,  a  sum  of  money  as  a  contribution  to  a  general  or  gross  average, 
settled  at  Petersbuigh  according  to  the  law  of  Ruasia,  can  recover  hwck  so 
much  of  the  money  thus  paid,  as  would  not  have  been  charged  to  them  on  aa 
adjustment  of  average  made  according  to  the  law  of  England,  the  ship  being  a 
British  ship,  and  all  the  parties  British  subjects.  And  we  are  all  of  opinion 
that  the  plaintiflb  cannot  recover  back  this  money. 

On  the  part  of  the  plamtiffs  it  was  contended,  that  the  case  must  be  coaai* 
dered  exacdy  as  it  would  be,  if  the  defendant  were  now  suing  for  average  ia  a 
British  court.  The  authority  cited  for  the  plaintiffs,  is  the  case  of  Power  v. 
Whitmore.  That  case,  however,  cannot  govern  the  present  for  two  reasons ; 
first,  because  it  arose  between  different  parties,  and  on  a  different  species  of 
contract,  namely,  a  policy  of  assurance.  And,  secondly,  because  in  the  opinion 
of  the  court,  the  facts  there  stated  did  not  show  that  the  average  had  been  ad- 
justed according  to  the  established  law  and  usage  of  the  country  wherein  the 
adjustment  was  made :  whereas  the  present  case  arises  between  a  shipper,  or 
rather  his  assignee  and  *the  ship-owner,  and  it  is  an  admitted  fact  that  r»o|| 
tlie  average  was  adjusted  according  to  the  law  of  Russia.  '- 

The  principle  of  geneial  average,  namely,  that  bH  whose  property  has  been 
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nred  by  die  Mcrifioe  of  ike  property^  of  aaother  shall  conlribiite  to  make  good 
hii  JoM,  ia  of  Tory  ancient  date,  and  of  vnivend  reception  among  commercial 
natiooa.  The  obligation  to  contributet  therefore,  depends  not  so  much  upon 
tlie  lerme  of  any  partieohur  inatnunent,  aa  upon  a  general  nile  of  maritime  law. 
The  obligation  may  be  limited,  qualified,  or  even  excluded  by  the  special  terms 
of  a  cmitraet,  aa  between  the  parties  to  the  contract :  but  there  is  nothing  of  that 
kind  in  any  contract  between  the  parties  to  this  cause.  There  are,  however, 
Bany  variations  in  the  laws  and  nsages  of  different  nations  as  te  the  losses  that 
are  considered  to  fall  within  this  principle.  But  in  one  point  all  agree ;  namely, 
the  place  at  which  the  average  ahall  be  adjusted,  which  is  the  place  of  the  ship's 
destination  or  delivery  of  her  cargo.  I  believe  also,  that  all  are  agreed  on  ano- 
ther point ;  namely,  that  the  master  is  not  compellable  to  part  with  the  pos- 
session of  goods  until  the  sum  contribu table  in  respect  of  them,  shall  be  either 
paid  or  secured  to  his  satisfaction.  This  appears  by  the  case  to  be  the  law  of 
Russia.  This  power  is  noticed  in  the  civil  law,  Dig.  lib.  14,  tit.  2,  2.  It  is 
expressly  given  in  the  Consulat,  c.  08,  recognised  by  Cleirac  in  his  commenl- 
iry  on  the  Jugemens  d^Oleron,  p.  35,  and  allowed  by  the  French  Ordinance 
of  Marine,  tit.  Du  Jet,  art  21.  If  then  the  average  is  to  be  adjusted  at  the 
place  of  destination,  by  what  law  shall  it  be  adjusted  ? 
One  may  suppose  tne  case  of  a  British  ship  carrying  to  a  foreign  port  the 
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goods  of  British  subjects  only,  and  ^delivering  them  to  British  subjects 


there.  But  such  a  case  will  rarely  occur :  some,  at  least,  of  the  con- 
signees of  the  goods  will  usually  be  foreigners.  The  present  is  not  found  to 
be  a  case  of  that  singular  description,  and  must  therefore  be  taken  to  be  of  the 
nsnal  kind.  And  where  there  are  several  shippers,  even  if  all  are  British  sub- 
jects, it  win,  in  the  case  of  jettison,  be  for  tne  interest  of  the  person  whose 
goods  have  been  lost,  that  the  master  should  exercise  his  power  of  detention  in 
order  that  the  expense  and  inconvenience,  and  delay  of  actions  and  suits  may 
be  avoided.  And  if,  as  in  the  present  case,  the  original  loss  has  fallen  upon  the 
ship,  the  master  may  certainly  exercise  that  power  for  his  own  safety,  which» 
in  other  cases,  he  ought  ofVen  to  exercise  for  the  safety  of  other  persons.  Now, 
if  the  goods  belong  entirely  to  the  persons  of  the  nation  where  the  ship  has  ar- 
rived, they  cannot  with  any  reason  complain  of  an  adjustment  made  under  the 
anthority  of  their  own  law.  In  such  a  case  it  would  hardly  be  contended,  that 
88  between  them  and  the  master,  or  between  some  and  others  of  them,  the  ad- 
justment ought  to  be  regulated  by  any  other  law  than  their  own.  Then  sup- 
pose, which  win  perhaps  be  the  most  usual  case,  that  the  goods  belong  to 
persons  of  different  nations,  the  adjustment  must  be  made  either  according  to 
some  one  law  regulating  the  whole,  or  it  must  be  made  in  parts,  according  to  as 
many  different  laws  as  there  happen  to  be  persons  of  different  nations  con- 
cerned in  the  adventure.  The  latter  mode  would  be  attended  with  great  con- 
fusion, perplexity,  and  inequality,  even  if  it  should  be  found  practicable,  which 
in  many  cases  it  would  not  be.  In  this  case  also,  therefore,  the  law  of 
(tie  country  must  prevail.  And  this  will  not  impugn  any  known  doctrine 
^.  «-|  *or  rule  of  the  English  law.  The  shipper  of  goods,  tacitly,  if  not  ex- 
-^  pressly,  assents  to  general  average,  as  a  known  maritime  usage,  which 
May,  according  to  the  events  of  the  voyage,  be  either  beneficial  or  disadvan- 
tageous to  him.  And  by  assenting  to  general  average,  he  must  be  understood 
to  assent  also  to  its  adjustment,  and  to  its  adjustment  at  the  usual  and  proper 
i>lace ;  and  to  all  this  it  seems  to  us,  to  be  only  an  obvious  consequence  to  add, 
that  he  must  be  understood  to  consent  also  to  its  adjustment  according  to  the 
nage  and  law  of  the  place  at  which  the  adjustment  is  to  be  made.  1  am  to 
be  understood  as  speaking  of  a  case  depending  upon  general  rules  and  reason, 
lod  not  upon  a  special  or  particular  contract.  It  is  of  infinite  importance  to 
maritime  commerce,  that  its  regulations  should  be  as  simple  and  as  few  in 
Bnmber  as  general  justice  wiU  permit.    The  wisest  and  most  equitable  nilee 
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may  occasionally,  in  a  particular  caee,  be  productive  of  an  inconvenience,  bat 
auch  occasional  and  particular  inconvenience  is  a  much  less  evil,  than  the  con- 
fusion and  uncertainty  that  never  fail  to  accompany  a  multiplicity  of  minute 
regulations.  For  these  reasons  we  are  of  opinion  that  the  defendant  is  entitled 
to  our  judgment. 

Judgment  for  the  defendant 

•The  KING  v.  The  Inhabitants  of  CATESBY.(ii)  [*8U 

A  parish  oertificate,  purponed  to  be  granted  in  1761  by  A.,  the  only  churchwarden,  and  B., 
tne  only  overseer  of  the  parish :  i/eM,  that  it  must  now  bio  taken  to  have  been  a  good  cer- 
tificate,  because  it  may  be  intended  in  favour  of  such  an  instrument,  that  by  custom  there 
was  only  one  churchwarden  in  the  pariah,  and  that  two  overseers  had  been  originally  ap- 
pointed, but  that  one  of  ihem  died,  and  that  the  certificate  was  granted  before  the  vacancy 
m  the  oiSice  was  filled  up. 

Upon  appeal  against  an  order  of  two  justices  for  the  removal  of  George  Cox, 
his  wife  and  child,  from  the  parish  of  Badby  in  the  county  of  Northampton,  to 
the  parish  of  Catesby  in  the  same  county,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  court  on  the  following  case : 

The  respondents  produced  a  certificate,  dated  the  10th  of  May,  in  1761,  stating 
that  William  Goodman,  the  only  churchwarden,  and  Edward  Webb,  the  only 
overseer  of  the  poor  of  the  parish  of  Catesby,  in  the  said  county  of  Northampton, 
did  thereby  certify  the  churchwardens  and  overseers  of  tlie  poor  of  the  parish  of 
Badby  in  the  said  county  of  Northampton,  that  they  did  own  and  acknowledge 
Thomas  Cox  the  younger,  of  Badby  aforesaid,  butcher,  and  Mary  his  wife,  and 
Richard,  John,  and  Elizabeth,  their  children,  to  be  inhabitants  legally  settled 
in  their  said  parish  of  Catesby.  The  certificate  then  proceeded  in  the  usual 
form,  and  purported  to  be  duly  executed  by  the  churchwarden  and  overseer,  and 
was  allowed  by  two  justices  of  the  peace.  It  was  proved  that  Thomas  Cox,  in 
the  certificate  mentioned,  had  a  son  named  Thomas,  who  was  born  *after  r«o|ie 
the  certificate  was  granted,  and  that  the  pauper  George  was  the  son  of  ^ 
the  last-mentioned  Thomas. 

Header^  Marriott,  and  Ellia  in  support  of  the  order  of  sessions.  This  is  a 
good  certificate,  although  it  was  signed  by  only  one  churchwarden  and  one 
overseer.  The  8  dz;  9  W.  3,  c.  30,  s.  1,  certainly  requires  the  certificate  to  be 
signed  by  a  majority  of  the  churchwardens  and  overseers  for  the  time  being. 
But  this  certificate  has  been  submitted  to  by  the  parish  of  Catesby  for  sixty 
years :  every  intendment,  therefore,  ought  to  be  made  in  favour  of  it.  Bex  v. 
Hinckley,  12  East,  361.  By  custom  there  may  be  only  one  churchwarden  in 
a  parish.  Rex  v.  Earl  Shilfon,  1  B.  dz;  A.  276.  Two  overseers  may  have 
been  appointed  originally ;  one  of  those  may  have  died,  and  the  certificate  may 
have  been  signed  at  a  time  when  there  was  one  overseer  only,  and  if  that  were 
so,  it  was  signed  by  a  majority  of  the  churchwardens  and  overseers,  as  required 
by  the  statute.  This  is  distinguishable  from  Bex  v.  Clifton,  2  East,  168,  be- 
cause it  was  proved  that  only  one  overseer  had  been  appointed  for  the  township 
for  that  year,  and  that  appointment  was  clearly  bad.  It  lay  upon  the  other 
side  to  show  by  evidence  that  only  one  overseer  was  originally  appointed  m 
this  case. 

Holbeeh  and  Mams  contr^.  The  certificate  being  dated  so  far  back  as  1761, 
no  evidence  could  be  given  to  show  the  state  of  the  parish  at  that  time.  Rex 
v.  Hinckley  only  establishes  that  a  reasonable  intendment  may  be  made  to  sup- 
port such  an  instrument.  Now  in  order  to  support  this  certificate,  it  must  be 
intended,  *first,  that  two  overseers  were  originally  appointed  at  Easter,  r#oi  a 
or  within  one  month  after.     Secondly,  that  one  of  these  overseers  died  i- 

(a)  In  pursuance  of  a  warrant  issued  ten  days  before  the  end  of  term,  three  of  the  judges  of 
this  court  sat  on  this  as  upon  former  occasions,  from  Tuesday,  the  1st,  until  Saturday,  the  5th 
of  June  inclusive;  and  from  Wednesday,  the  9th,  until  Thursday,  the  17th  of  June  indusiTa, 
and  heard  this  and  the  several  following  cases  argued. 
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before  the  80th  May,  the  date  of  the  certificate ;  and,  thirdly,  that  no  other  had 
been  appointed  at  that  time.  The  overseer  so  supposed  to  have  been  dead  on 
the  20th  May,  most  have  been  alive  at  the  latter  end  of  March  or  the  begin- 
ning of  April,  (if  he  was  appointed  on  Easter  day,)  or  within  one  month  after- 
wants.  The  presumption  of  law  is,  that  he  continued  alive  at  the  time  when 
the  certiAcate  was  granted.  But  supposing  him  to  have  died  soon  ailer  his 
appointment,  another  might  have  been  appointed  by  two  justices,  under  the 
17  6.  2,  c.  38,  s.  3.  Until  the  vacancy  was  filled  up  there  was  not  a  body 
of  officers  existing  capable  of  granting  the  certificate.  There  must  be  two 
overaeenr  to  execute  the  functions  delegated  to  that  body. 

Baylbt,  J.  I  am  of  opinion,  both  upon  the  authorities  cited  and  upon  the 
principles  to  be  deduced  from  them,  that  this  is  a  good  certificate.  It  is  signed 
bjr  one  churchwarden  and  one  overseer  only ;  and  it  is  said  that  by  law  there 
must  be  two  overseers  at  least,  and  two  churchwardens,  and  therefore  that  thi» 
certificate  is  not  signed  by  a  majority  of  the  overseers  and  churchwardens,  as 
required  by  law.  There  are  two  statutes  which  bear  upon  this  subject,  the 
43  Elix.  c.  2,  and  the  6  dc  9  W.  3,  c.  30.  The  first  section  of  the  43  Eliz.  c. 
2,8. 1,  requires  that  there  should  not  be  more  than  four  nor  less  than  two  over- 
ieers  of  every  parish.  Section  5  authorizes  the  said  churchwardens  and  over- 
•eers,  or  the  greater  part  of  ihem^  to  bind  poor  children  apprentices,  Sie.  The 
8  &  9  W.  3,  c.  30,  s.  1,  directs  that  a  parish  certificate  should  be  under  the 
*817l  ^^^*^  ^"^  ^^^  ^^  ^^  ^churchwardens  and  overseers,  or  the  nugorpart 

^  of  them*  Both  these  acts  require  the  concurrence  of  the  churchwardens 
and  overseers,  or  the  greater  part  of  them.  The  decisions,  therefore,  which 
have  taken  place  upon  the  43  Eliz.  s.  5,  with  respect  to  binding  out  poor  ap- 
prentices are  applicable  to  cases  arising  upon  certificates  under  the  8  &  9  W. 
3,  c.  30,  s.  1.  In  Rex  v.  HmckltUj  12  East,  361,  an  objection  was  taken  to  a 
parish  indenture  that  it  was  signed  only  by  one  churchwarden  and  one  over> 
•eer.  The  court,  however,  held,  that  if  by  any  intendment  of  law  the  inden- 
tore  could  be  good,  that  intendment  ought  to  be  made,  and  they  did  intend  that 
as,  by  custom,  there  might  be  only  one  churchwarden  in  a  place,  there  were 
only  one  churchwarden  and  two  existing  overseers  at  the  time  when  the  inden- 
ture was  executed,  and  tlierefore  that  the  two  who  did  execute,  were  a  majority 
miiBcient  to  bind  the  apprentice.  Generally  speaking,  there  ought  to  be  two 
churchwardens  in  every  parish  ;  but  by  custom  there  may  be  one.  By  law 
two  overseers  must  be  originally  appointed ;  but  the  two  overseers  so  appointed 
may  by  death  have  been  reduced  to  one,  and  in  that  case  one  overseer  and  one 
churchwarden  would  constitute  the  major  part  of  the  persons  originally  ap- 
pointed. I  think,  therefore,  that  in  this  case,  we  may  intend  that  at  the  time 
when  this  certificate  was  granted,  Webb  was  the  surviving  overseer  of  two  who 
had  been  originally  appointed.  This  case  differs  from  that  of  Rex  v.  St.  Mar^ 
gartfi^  Leicester^  8  East,  332,  because  there  it  was  stated  as  a  fact  in  the 
ease,  that  one  overseer  only  had  been  originally  appointed.  So  in  Rtx  v.  Clif- 
*8181  '^''^  ^  East,  168,  it  was  found  that  at  the  time  of  *granting  tlie  certificate, 

^  Warrington  was  •  the  only  overseer  appointed  for  the  township  .  The 
cases  of  Rtx  v.  Hinckiey  and  Rex  v.  Earl  Shikofij  1  B.  di  A.  275,  estabhsh  that 
a  binding  of  a  poor  apprentice  by  one  overseer  and  one  churchwarden  may  be 
good.  Besides  the  general  rule  of  law  as  to  presumption  is,  that  a  thing  is  not 
to  be  presumed  non  rite  actum,  and  as  the  law  absolutely  requires  an  appoint- 
ment of  two  overseers  in  the  first  instance,  we  ought,  in  the  absence  of  any 
evidence  to  show  what  the  real  appointment  was,  to  presume  that  the  parties 
had  conformed  to  the  law,  that  two  overseers  had  been  originally  appointed, 
uid  that  one  had  died  before  the  certificate  was  granted  ;  and  if  we  make  that 
prmmption,  then  the  certificate  must  be  taken  to  have  been  granted  by  the 
nujority  of  the  churchwardens  and  overseers,  as  required  by  the  statute.  For 
these  reasons,  I  think  that  the  order  of  sessions  ought  to  be  confirmed. 
▼OL  Tx.  45  2  o  2 
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HoLBOT»i  J«  I  am  of  opioknit  both  upon  the  suAorities  cited  and  upon 
principles  of  law  whieh  ought  to  goveni  this  case,  if  those  authorities  had  not 
existed*  that  this  is  a  good  certificatey  or  rather  that  the  justices  might  legally 
intend  it  to  be  a  good  certificate.  It  has  been  submitted  lo  by  the  parish  for  a 
period  of  sixty  years.  If  any  intendment  therefore  can  be  made  to  support  it, 
it  ought  to  be  made.  Now,  as  by  law,  two  overseers  must  have  been  originally 
appointed,  the  instrument  could  not  correctly  describe  Webb  as  an  overseer, 
unless  he  had  been  appointed  jointly  with  another.  The  presumption  to  be 
raised,  therefore,  is  only  *in  favour  of  what  is  stated  on  the  fiuse  of  the  r^oiQ 
certificate.  If  upon  the  trial  of  an  issue,  whether  Webb  wae  an  over-  !> 
seer  of  the  parish  of  Catesby  or  not,  it  had  been  proved  that  he  was  the  only 
person  appointed  to  the  office  of  overseer  for  that  year,  the  jury  must  have  found 
that  he  was  not  an  overseer  at  all,  because  the  law  requires  that  there  should 
sot  be  less  than  two  ovefaeera  originally  appointed.  The  certificate,  therefore, 
would  have  been  bad,  notwithstanding  the  lengdi  of  time  during  which  it  had 
been  submitted  to  by  the  parish.  I  am  of  opinion,  that  in  favour  of  what  ap- 
pears on  the  face  of  the  certificate,  the  justices  were  well  warranted  in  drawing 
the  inferences  that  two  overMcrs  had  been  originally  appointed,  and  that  one 
had  died  before  the  certificate  was  granted.  The  authorities  cited  in  the  atgo- 
ment  fiilly  establish  that  every  intendment  ought  to  be  made  in  favour  of  the 
certificate ;  but  independently  of  thoae  authorities,  I  think,  that  upon  established 
principles,  the  sessions  have  drawn  the  proper  conclusion. 

LnTLCDALE,  J.  It  appears  on  the  face  of  the  certificate  that  it  was  granted 
by  only  one  churchwarden  and  one  overseer.  Now  that  is  not  sufiicient,  unless 
the  law  warrants  the  intendment  of  some  facts,  by  means  of  which  one  church- 
warden and  one  overseer  may  at  that  time  have  been  the  majority  of  the  church- 
wardens and  overseers.  Now,  by  custom,  there  may  be  only  one  church- 
warden,  and  therefore  in  this  case,  we  may  presume  that  one  only  was  appointed. 
The  appointment  of  one  overseer  would  be  illegal,  and  therefore  we  must  in- 
tend that  two  were  originally  appointed,  and  that  one  of  them  had  died  before 
ithe  certificate  was  granted,  and  that  no  other  had  been  then  appointed  in  his 
•stead ;  and  if  we  may  ^intend  those  facta,  then  the  certificate  was  granted  r^goQ 
by  a  majority  oi  the  body.  It  is  a  general  intendment  of  law,  that  every  ^ 
thing  is  to  be  presumed  rightly  done  unless  the  contrary  appear.  It  is  also  an 
intendment  of  law,  that  a  party  who  has  been  proved  to  have  been  alive  at  a 
•given  date,  is  presumed  to  be  alive  for  a  certain  period  afterwards  unless  the 
•contrary  be  shown.  These  two  intendments  clash  in  this  particular  instance ; 
but  I  think  that,  in  fiivonr  of  what  appears  on  the  face  of  the  certificate,  the 
tmore  general  intendment  ought  to  prevail.  In  Bex  v.  Earl  ShtUoriy  there  could 
■not  be  any  such  intendment,  because  it  was  shown  on  the  face  of  the  case  that 
the  appointment  originally  was  bad.  It  lies  upon  the  party  insisting  tliat  it  is 
Toid  to  prove  that  it  is  so.  In  Rtx  v.  Morris^  4  T.  R.  650,  an  order  of  justices 
appointing  A.,  of  the  parish  of  B.,  to  be  overseer  of  the  poor  of  the  hamlet  of  C, 
was  held  to  be  a  good  appointment ;  and  Lord  Kbntoet  expressly  lays  it  down, 
that  every  thing  is  to  be  intended  in  support  of  an  order  of  justices.  Upon  the 
same  principle,  I  think  that  every  thing  ought  to  bo  intended  in  favour  of  a  cer- 
tificate sanctioned  by  two  justices,  and  therefore  tliat  the  order  of  sessions  was 
right. 

Order  of  sessions  confirmed. 

♦WILLOUGHBY  v.  BACKHOUSE  and  MARSHALL.       [•821 

Where  a  landlord  has  been  guilty  of  on  exoeMive  dietreas,  the  tenant  does  not  waire  hia  rkhft 
of  action  by  entering  into  an  arrangement  with  him  reapecting  the  aaie  of  the  gooda  aeiaea. 

Cass  for  an  excessive  distress.     Plea,  not  guilty.     At  the  trial  before  Bo- 
SAKQrsT,  Serjt.,  at  the  last  Summer  assises  for  Buckinghamshire,  the  following 
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fiMrfi  appaind  a  evidence :  The  pbialiff  occupied  a  farm  beloiigiiig  to  tke 
defeadast,  BacklioaM,  and  on  the  Mth  of  September,  1B32,  the  other  defendant 
Maishall,  as  agent  for  Backhoaee,  diatraioed  for  i76/»  which  was  then  due  for 
rant,  and  seised  all  the  live  and  dead  stock  on  the  fanut  and  the  household  fur- 
niture, goods,  and  chattels  on  the  premises,  to  the  ?alue  of  1000/.  On  the  same 
day  the  plaintiff  executed  the  following  agreement*  ^  To  Mr.  T.  Marshall. 
You  having,  as  the  agent  of  T.  J.  Backhouse,  Esquire,  this  day  entered  a  dis- 
tress on  my  effects,  at  Haverfield  Lodge,  for  the  sum  of  175/.  rent,  which  you 
claim  to  be  due  from  me  to  the  said  T.  J.  Backhouse,  at  Lady-day  Last,  I  hereby 
aathoriae  and  empower  you  to  hold  possession  of  the  same  effects  until  the 
15th  day  of  October  next,  or  until  such  other  period  subsequent  to  the  expiration 
of  the  five  days  mentioned  in  your  notice  of  distress  as  you  may  think  proper ; 
and  I  also  authorise  and  empower  you  to  convert  the  same  effects  inio  money, 
by  the  sale  and  disposition  thereof,  either  by  public  sale  or  private  contract,  and 
at  such  time  as  you  may  think  expedient.  And  I  authorize  you  to  dispense 
with  the  form  of  appraisement  required  by  law  in  the  case  of  a  sale  under  a 
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such  appraisement.  And  1  also  authorize  and  empower  you,  from  the 
produce  of  the  said  effects,  to  pay  or  retain  as  well  the  said  sum  of  175/.,  as  also 
the  further  sum  of  125/.  which,  on  the  29th  of  September  instant  will,  according 
to  your  claim,  have  become  due  for  a  ferther  half-years*  rent,  making  altogether 
the  sum  of  300/.,  together  with  the  costs  of  distress  and  of  such  sale  and  dis- 
position, subject  to  such  reduction  as,  by  the  agreement  entered  into  between 
at,  I  am  entitled  to  upon  quitting  possession  of  the  premises  in  my  occupatioS, 
for  the  amoont  of  the  outgoing  valuation,  so  that  such  valuation  be  completed 
beibre  the  sale  of  my  said  effects.**  On  the  30th  of  Septembert  Marshall  made 
another  distress  for  125/.  which  became  due  on  the  20di,  and  again  seized  all 
the  property  on  the  farm,  subject  to  the  former  distress.  Before  either  of  the 
distresses  the  plaintiff  had  made  preparations  for  leaving  the  farm,  and  had 
advertised  a  sale  of  his  effects.  In  order  that  the  sale  should  not  be  prejudiced 
it  was  agreed  between  him  and  Marshall,  that  the  sale  should  proceed  according 
to  the  original  intention,  and  not  as  a  sale  under  a  distress,  and  that  the  landlord 
should  be  satisfied  out  of  the  proceeds,  which  agreement  was  carried  into  effect 
The  learned  judge  told  the  jury  that  there  were  two  questions  for  their  con- 
sideration, first,  whether  the  distress  was  excessive,  of  which  he  said  there 
oould  be  no  doubt :  secondly,  whether  the  agreement,  signed  by  the  plaintiff  on 
the  2dth  of  September,  was  an  acquiescence  on  his  part  in  that  which  had  been 
done  by  MarshaU.  That  if  they  thought  it  was,  it  was  an  answer  to  the  action. 
The  jury  having  found  a  verdict  for  the  defendants.  Cooper,  in  Michaelmas 
term,  obtained  a  rule  for  a  new  trial,  on  the  ground  that  the  direction  of  a  learned 
*8231  *J"^^  ^^  ^^^  correct  in  point  of  law,  for  that  the  agreement  was  not 
■^  any  waiver  of  the  right  of  action  created  by  the  wron^l  seizure  of  the 
property. 

Storis  and  Dover  now  showed  cause,  and  contended,  that  it  must  be  taken 
upon  that  agreement,  together  with  the  other  circumstances  proved  respecting 
the  actual  sale  of  the  property,  that  the  plaintiff  was  a  party  to  the  whole  trans- 
Ktioo ;  that  he  ratified  the  whole  ab  initio,  and  therefore  could  not  aAerwards 
complain  that  it  was  wrongful.  If  so,  the  verdict  found  under  the  direction  of 
the  learned  judge  was  right. 

Cooper  contriL,  was  stopped  by  the  court. 

Batlxt,  J.  This  is  a  very  plain  case.  When  a  landlord  is  about  to  make 
a  distress  he  is  not  bound  to  calculate  very  nicely  Uie  value  of  the  property 
ieized ;  but  he  must  take  care  Uiat  some  proportion  is  kept  between  that  and 
the  sum  for  which  he  is  entided  to  take  it.  Now,  here  the  rent  in  arrear,  at 
the  time  of  the  .first  distress  was  175/.,  and  the  goods  seized  were  worth  1000/., 
the  distress,  therefore*  was  clearly  excessive,  and  upon  the  seizure  being  made 
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a  right  of  action  was  vested  in  the  plaintiff.  Was  that  right  of  action  destroyed 
by  the  agreement  made  afbrwardls  ?  It  gives  no  satisfaction  to  the  tenant,  he 
makes  no  stipulation  not  to  sue  for  that  which  had  been  done.  The  landlord, 
indeed*  has  further  power  given  to  him,  but  I  do  not  find  that  the  tenant  re- 
ceives any  thing.  Such  a  document  is  no  answer  to  such  an  action  as  the 
present.  I  think,  therefore,  that  the  question  was  not  properly  *left  to  r^mi 
the  jury,  and  that  the  rule  for  a  new  trial  must  be  made  absolute.  ^ 

HoLROTD,  J.  Whatever  affect  the  agreement  in  question  might  have  upon 
the  jury  wKen  estimating  the  damages,  clearly  it  does  not  amount  to  a  satisfac- 
tion in  law,  or  a  release  of  a  right  of  action.  The  plaintiff,  therefore,  was 
entided,  upon  the  evidence,  to  a  verdict  in  his  favour,  and  there  ought  to  be  a 
new  trial. 

LiTTLEDALK,  J.  The  plaintiff  does  not  by  the  agreement  profess  to  waire 
his  right  of  action.  But  even  if  he  did,  still  it  would  not  be  a  sufficient  answer; 
for  a  right  of  action  once  vested  can  only  be  destroyed  by  a  release  under  seal, 
or  by  the  receipt  of  something  in  satisfaction  of  the  wrong  done.  This  rule 
most,  therefore,  be  made  absolute. 

Rule  absolute.(a) 

(a)  See  SelU  v.  Hoare,  1  Bing.  401. 


THORNTON  v.  ILLINGWORTH. 

A  promise  made  after  the  commencement  of  an  action  ia  not  auffident  to  sustain  a  replication 
that  the  defendant  (who  had  pleaded  infaDcy)  ratified  his  contract  after  he  came  of  age. 

ABsvMPsrr  for  goods  sold  to  the  defendant  for  the  purposes  of  trade.  Plea, 
infancy.  Replication,  that  defendant  ratified  the  contract  afler  l\e  came  of  age. 
At  the  trial  before  Holrotd,  J.,  at  the  last  Summer  assizes  for  Yorkshire,  the 
plaintiff's  evidence  in  support  of  the  replication  was  confined  to  a  promise  made 
by  the  defendant  after  the  commencement  of  the  action.  It  was  objected  for 
the  defendant  that  this  was  ^insufiicient.  The  learned  judge  reserved  r»go5 
the  point,  and  the  plaintiff  having  recovered  a  verdict.  Brougham^  in  ^ 
Michaelmas  term,  obtained  a  rule  to  enter  a  nonsuit. 

J.  WlUiams  now  showed  cause.  The  point  now  presented  to  the  court  is 
new,  and  has  not  been  touched  upon  in  any  case  to  be  found  in  the  books. 
Now  it  cannot  be  doubted,  that  a  person  may,  by  an  express  promise  made 
after  he  is  of  age,  bind  himself  to  pay  debts  contracted  during  his  infancy ;  and 
the  only  question  is,  whether  the  promise  proved  in  this  case  was  made  in  time 
to  support  the  action.  This  may  be  likened  to  cases  upon  the  statute  of  limi- 
tations, in  which  a  new  promise  is  necessary  in  order  to  render  a  man  liable  to 
pay  an  old  debt,  yet  in  such  cases  a  promise  made  after  the  commencement  of 
the  action  is  sufficient.     Yea  v.  Fburaktr^  2  Burr,  1099. 

Brougham  and  Sfarkie  contra  were  stopped  by  the  court. 

Batlet,  J.  There  is  this  distinction  between  the  case  cited  and  the  pre- 
sent. There  the  debt  continued  from  the  time  when  it  was  contracted,  but 
without  the  new  promise  it  could  not  have  been  recovered,  the  defendant  rely- 
ing on  the  protection  given  by  the  statute  of  limitations.  The  ground  on  which 
that  statute  proceeds  is,  that  after  a  certain  time  it  shall  be  presumed  that  a  debt 
has  been  discharged.  A  new  promise  rebuts  that  presumption,  and  then  the 
plaintiff  recovers,  not  on  the  ground  *of  having  a  new  right  of  action,  rM26 
but  that  the  statute  does  not  apply  to  bar  the  old  one.  In  Sie  case  of  an  ^ 
infant,  a  contract  made  for  goods,  for  the  purposes  of  trade,  is  absolutely  void, 
not  voidable  only.  The  law  considers  it  against  good  policy  that  he  should  be 
allowed  to  bind  himself  by  such  contracts.  If  he  makes  a  promise,  after  he 
comes  of  age,  that  binds  him  on  tlie  ground  of  his  taking  upon  himself  a  new 
liability,  upon  a  moral  consideration  existing  before ;  it  does  not  make  it  a 
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l^gal  debt  from  the  time  of  making  the  bargain.  The  foim  of  the  replication 
used  in  such  cases  confirms  this  view  of  the  question,  the  promise  is  always 
laid  to  have  been  made  before  the  commencement  of  tlie  action.  Cohen  ▼• 
Amutrongf  1  M.  &  S.  725 ;  Baylis  v.  Dindey^  3  M.  dz;  S.  477.  For  these 
reasons  I  think  that  the  present  action  was  not  supported  by  evidence  of  a  pro- 
mise made  after  its  commencement. 

HoLROTD,  J.  This  differs  from  a  question  upon  the  statute  of  limitations : 
that  proceeds  upon  the  supposition  that  the  evidence  of  the  defence  has  been 
lost  by  the  lapse  of  time.  Here  there  was  no  legal  right  capable  of  being  en- 
forced in  a  court  of  law  at  the  time  when  the  action  was  commenced.  Where 
the  statute  of  limitations  has  run«  a  new  promise  revives  the  debt  ab  initio,  and 
that  is  equally  the  case  whether  the  promise  is  made  before  or  after  the  com- 
mencement of  the  action.  Here  no  ground  of  action,  capable  of  being  enforced 
in  a  court  of  law,  exbted  at  the  time  when  the  action  was  brought ;  there  was 
,^.-|  no  foundation  upon  *which  the  action  could  rest.  The  new  promise 
^  was  the  sole  ground  of  action,  and  not  the  revival  of  an  old  one. 

LrrTLBDALs,  J.  When  the  statute  of  limitations  is  relied  upon,  an  acknow- 
ledgment admits  the  perpetual  existence  of  the  .debt,  and  therefore  it  suffices 
whether  it  is  made  before  or  after  the  bringing  of  the  action.  But  the  contract 
of  an  in&nt,  under  such  circumstances  as  the  present,  being  void  and  not  void- 
able, the  promise  in  this  case  did  not  prove  that  any  legal  cause  of  action  ex- 
isted at  the  time  when  the  action  was  commenced.  The  rule  for  entering  a 
nonsuit  must  therefore  be  made  absolute. 

•  Rule  absolute. 


RICHARDSON  and  Another  v.  WALKER. 

A  cntumi  whieh  binds  the  tenmnts  and  remants  within  a  manor  to  grind  at  the  lord's  mill  "  all 
ikeir  com  and  grain  which  thev  uae  crround  in  their  dwellings,'*  does  not  prevent  them  from 
baying  and  nsing  in  their  dwellings  lour  produced  from  corn  ground  at  other  mills. 

This  was  an  action  upon  <he  case,  brought  pursuant  to  an  order  made  by 
the  vice<!hanceUor.  The  declaration  stated,  that  the  plaintiffs  had  been  and 
then  were  lawfully  possessed  of  a  certain  mill,  with  the  appurtenances,  within 
the  manor  or  lordship  and  town  of  Selby,  in  the  county  of  York,  and  by  reason 
thereof  were  entitled  to  have  the  toll  of  all  the  com  and  grain  grdund  at  their 
mill:  **that  all  the  tenants,  resiants,  inhabitants,  and  dwellers  of  and  within  the 
manor  or  lordship  and  town  aforesaid,  during  all  the  term  of  the  plaintiffs'  pos- 
session of  the  said  mill  ought  to  have  ground,  and  still  of  right  ought  to  grind 
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*at  the  said  mill  all  their  com  and  grain,  which,  after  the  grinding 


thereof,  had  been  or  should  be  expended  or  consumed  in  a  ground  state, 
in  their  respective  dwellings  or  dwelling-houses,  within  the  said  manor  or  lord- 
ship and  town,  and  to  have  paid  and  yielded  to  the  plaintiffs,  for  the  grinding 
thereof,  certam  ancient  and  customary  toll."  Yet  the  said  defendant,  well 
knowing  the  said  premises,  but  contriving  to  injure  the  said  plaintiffs,  and  to 
deprive  them  of  the  profit  and  advantage  of  their  mill,  and  of  the  toll  which 
would  have  accrued  to  them,  for  the  grinding  of  the  com  and  grain  thereinaftei 
next  mentioned,  and  to  enable  and  procure  the  said  tenants,  dlz;c.,  to  withdraw 
their  grist  from  the  mill,  afterwards,  to  wit,  on,  ^.,  at  ^.,  did  fraudulendy 
and  wrongfully  grind  or  cause  to  be  ground,  at  another  mill,  or  at  other  mills 
than  the  mill  of  the  plaintiffs,  a  large  quantity  of  com  and  grain,  for  the  pur- 
pose of  exposing  the  same  to  sale,  and  selling  the  same  in  a  ground  state, 
within  the  manor,  to  the  other  tenants,  resiants,  inhabitants,  and  dwellers  of  and 
within  the  manor,  dice.,  to  be  by  them  expended  in  their  respective  messuages 
or  dwelling-houses  within  the  manor,  dice.,  and  then  and  there  fraudulently  and 
wrongfully  did  expose  to  sale,  and  did  sell,  by  himself  and  one  Susannah 
Walker,  his  agent  in  that  behalf,  the  last-mentioned  quantities  of  com  and  grain 
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00  ground  u  aforesaid,  and  so  being  in  a  groend  state  as  aforesaid,  within  the 
manor,  d^.,  to  divers  persons,  resiants  and  inhabitants  and  dweUen  of  and 
within  the  naanor,  Ac.,  to  be  expended  and  consumed  in  their  respeetiTe  mes- 
suages or  dwelling-houses  within  the  manor,  ^c,  and  whieh  last-mentioned 
com  and  grain  so  ground  as  aforesaid  was  afterwards,  by  the  said  several 
^persons,  used  and  expended  in  their  respective  messuages  or  dwelling*  ryoog 
houses,  to  wit,  Ae,f  whereby  the  tenants^  resiants,  inhabitants  ami  ^ 
dwellers  of  and  widkin  the  manor,  ice.^  did  supply  themselves«  from  such  ex- 
posing to  sale  and  selling  as  aforesaid  by  the  defendant,  with  divers  large  quan- 
tities of  com  and  grain  in  a  ground  state,  to  be  expended  and  consumed  in  their 
dwelling-houses,  which  but  for  such  exposing  to  sale,  and  selling  ground  by 
defendant  as  aforesaid,  they  would  have  ground  or  caused  to  be  ground^  or 
would  have  purchased  when  ground  at  the  mill  of  the  plaintiffs.  Plea,  not 
ffuQty.  At  the  trial  before  Batlet,  J.,  at  the  York  Lent  assizes,  1820,  the 
jury  found  a  verdict  for  the  plaintiff,  with  1«.  damages,  subject  to  the  opinion 
of  this  court,  upon  the  following  case : 

The  plaintiffs,  at  the  time  of  the  committing  of  the  gprievance»  aUeged  in  the 
declaration,  were  in  possession  of  the  mill  hereinafler  described  as  ^  lessees 
thereof^  under  the  lord  of  the  manor  of  Selby.  Before  the  alterations  hereinaAer 
mentioned,  there  were  two  ancient  water  com  mills,  belonging  to  the  lord  of  the 
manor  of  Selby,  and  situate  within  the  manor  or  lordship  and  town  of  Selby. 
Between  fifty  and  sixty  years  since  these  two  mills  were  palled  down,  and  one 
water  com  mill  was  erected  instead  thereof,  npon  their  site,  having  a  wind  com 
mill  over  the  same.  About  the  year  1806  the  streams  of  wat^r  by  which  the 
water  com  mill  had  been  worked,  were  diverted  from  the  mill,  under  the 
authority  of  the  act  of  parliament,  and  in  the  manner  hereinafter  mentioned,  and 
the  water  corn  mill  has  been  ever  since  and  still  is  worked  by  steam  instead  of 
water.  From  time  ^immemorial  there  had  been  an  ancient  custom  within  r^oQ 
the  manor  of  Selby,  and  which  was  established  by  two  decrees  of  the  ^ 
court  of  exchequer,  the  first  in  the  3  Car.  1,  the  last  in  the  4  G.  2,  **  that  all 
and  singular  the  tenants,  resiants,  inhabitants,  and  dwellers,  of  and  within  the 
said  town  and  manor  of  Selby,  used  and  were  accustomed,  and  of  riglit  ought 
to  grind  all  their  com  and  grain,  as  well  growing  within  the  said  manor,  as 
brought  from  other  places  and  spent  ground  in  their  houses  within  the  said 
manor  and  town,  at  the  said  ancient  mills  of  the  said  lord,  called  Selby  Mills, 
paying  a  certain  toll  or  mulcture  for  the  same,  according,  Ac,  ;**  and  ^is  custom 
still  continues  to  exist  within  the  manor,  and  to  be  applicable  to  the  present 
mill,  unless  the  alteration  of  the  mill,  as  before  described,  or  any  other  circum- 
stances stated  in  this  case,  shall  be  deemed  to  have  extinguished,  destroyed,  or 
suspended  the  custom.  By  an  act  of  parliament,  passed  in  the  45  O.  3,  inti- 
tied  ^^  An  act  for  draining  and  improving  certain  low  grounds  and  earrs  within 
the  parishes,  townships,  and  places  of  Selby,  Brayton,  Thorp,  WiUoughby, 
Hambleton,  Wistow,  Scdin  Park,  Caword,  Sherbura,  Lamerton,  Rest  Park, 
South  Melforth,  and  Barkston  Ash,  in  the  west  riding  of  the  county  of  York ;" 
a  power  was  given  to  a  commissioner  therein  named,  either  to  agree  with  the 
proprietors  of  and  persons  interested  in  any  mills,  weirs,  dams,  lands,  tene- 
ments, and  hereditaments  which  the  commissioners  should  judge  neeessaiy  or 
expedient  to  be  made  use  of  for  the  purposes  of  the  act,  or  which  might  be  liable 
to  be  damaged  in  the  execution  of  the  act,  for  the  purchase  of  such  mills,  weirs, 
dams,  lands,  tenements,  and  hereditaments,  or  for  the  recompense  to  be  made 
to  such  proprietors  and  persons  interested,  for  the  damage  they  ^ight  rMQi 
sustain,  or  for  any  eventual  injury  that  might  arise  to  their  property,  L 
by  the  execution  of  any  of  the  powers  contained  in  the  aet.*'  Under 
this  act  the  commissioner  agreed  with  the  guardian  of  the  honourable  E. 
R.  P«%tre,  then  a  minor,  (the  said  E.  R.  Petre  being  lord  of  the  manor  of 
Selby  and  owner  of  the  said  mill,)  in  the  following  terms,  vis.,  **  April  22i 
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1866, 1,  W.  8^  d(H  in  pnnuanoe  of  an  act  of  parlianienii  entided,  &c«,  settle 
and  ascertain*  diat  the  snm  of  two  thousand  pounds  be  paid  unto  Lady  Petre, 
guardian  to  ber  son,  £.  R.  Petre,  as  a  recompense  and  compensation  for  the 
das^ge  which  maj  happen  and  be  done,  by  totally  taking  away  the  water  from 
the  null  at  Selby,  in  order  to  make  a  free  and  sufficient  effluxion  of  water  into 
the  river  (hue,  and  also  the  sum  of  100/.  be  paid  to  the  said  Lady  Petre,  guar- 
dian as  aforesaid,  for  the  stone  and  materials  of  the  present  weir,  on  the  said 
dam  adjoining  the  mill,  io  order  to  enable  me  to  erect  clough  doors,  and  other 
useful  purposes  which  the  same  may  be  wanted  for,  and  making  together  2100/., 
which  I  think  a  fair  equivalent  and  compensation  for  the  same."  The  defend- 
ant Ib  not  a  resiant  or  inhabitant  within  the  manor  and  town  of  Selby,  but  he 
did,  from  time  to  time,  between  the  month  of  Aprfl,  1813,  and  the  commence- 
Bent  of  the  action,  and  whilst  the  plaintiffs  were  so  possessed  of  the  mill  as 
aforesaid,  cause  to  be  offered  and  exposed  to  sale,  in  the  house  of  Susannah 
Walker,  his  mother,  situate  within  the  manor  or  lordship  and  town  of  Selby ; 
and  Susannah  Walker,  as  his  agent  and  on  his  behalf,  did  sell  there,  to  divers 
of  the  resiants  and  inhabitants  of  and  within  the  said  manor,  lordship,  and  town, 
to  be  spent  and  consumed  within  their  respective  houses  and  dwellings  within 


•832] 


the  said  manor  or  lordship  and  town,  about  eighty  stone  *per  week  of 


meal  and  flour,  partly  manufactured  and  baked  into  bread,  and  partly 
aamannfactured,  being  the  produce  of  and  obtained  from  wheat,  corn,  or  grain 
not  ground  at  the  mill  of  the  plaintiffs.  The  defendant  had  notice  of  the  exists 
ence  of  the  custom  at  the  time  of  such  offering  and  exposing  to  sale,  and  of 
such  sale,  and  also  knew  that  the  com  and  grain  so  by  him  caused  to  be 
exposed  to  sale,  had  not  been  ground  at  the  plaintiffs*  mill. 

ThuUd  for  the  plaintiffs.  Three  objections  will  be  made  to  the  right  of  the 
plaintiffs  to  recover  in  this  action.  First,  that  an  action  cannot  be  maintained 
against  the  defendant,  who  is  not  a  resiant  within  the  manor,  and  only  enabled 
a  third  person  to  commit  the  alleged  breach  of  the  custom.  Secondly,  that  it 
was  not  a  breach  of  the  custom  to  bring  flour  into  the  manor  and  sell  it  there. 
Thirdly,  that  the  alteration  of  the  mill  has  extinguished  the  custom.  As  to  the 
first  point,  it  may  be  considered  first,  as  the  case  of  an  entire  stranger ;  secondly, 
as  the  act  of  a  stranger,  by  means  of  an  agent  who  was  a  resiant.  In  Com.  Dig., 
tit  Action  on  the  Case  for  Disturbance,  there  are  several  instances  of  actions 
against  strangers,  and  in  the  general  title,  Action  upon  the  Case  (A),  it  is  said,  '^  In 
aU  eases  where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of  another, 
he  may  have  an  action  upon  the  case  to  be  repaired  in  damages.'*  Here  the 
brd  sustains  a  loss  by  the  wrongful  act  of  the  defendant,  the  present  action  is 
therefore  sustainable  against  him.  In  Green  v.  JRobineon,  Hardr.  174 ;  Vin. 
Abr.,  AfUl  (B),  S.  C,  the  lord  had  a  soke  mill,  and  the  defendant  had  erected 
*8331  ^Another  mill  out  of  the  manor,  near  to  the  said  mill.  The  court  of 
-^  exchequer  said,  **  If  the  owner  or  tenant  of  such  a  mill,  out  of  the 
manor,  cause  or  persuade  any  of  the  tenants  or  resiants  within  the  manor  to 
grind  there  he  may  be  prohibited  by  decree  of  this  court."  An  action  may 
lie  against  the  resiant  who  sold  the  flour,  but  that  does  not  prevent  the  plain- 
tiffs from  recovering  against  this  defendant.  In  Roll's  Abr.,  Action  aur 
Ca$t  (N),  pi.  4,  it  is  said,  "  If,  on  a  sale  in  a  fair,  a  stranger  disturb  the 
lord  in  taking  the  toll,  an  action  on  the  case  lies  for  this;  and  the  Year 
Book,  0  Hen.  0,  45,  is  cited.  There  an  action  would  be  maintainable 
against  the  buyer  for  the  toll;  but  the  instance  put  is  of  an  action  against  a- 
stranger,  between  whom  and  the  lord  there  was  no  tenure  or  duty ;  and  the 
same  appears  from  the  Abbott  of  Evesham^ e  case. (a)  If  that  be  so  with  re- 
spect to  a  mere  stranger,  a  fortiori,  an  action  lies  against  this  defendant,  who 
procured  a  resiant  within  the  manor  to  sell  the  com  for  his  benefit.  He  may 
be  considered  as  identified  with  his  agent.     It  is  a  much  stronger  case  than 
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Cheen  v.  Hobinaon^  for  the  sale  here  was  made  in  a  place  over  which  the  eastom 
extends.  [BatleTv  J*  Is  there  any  allegation  in  the  declaration,  that  suffi- 
cient com  was  produced  within  the  manor  for  the  supply  of  the  inhabitants  T3 
No,  but  if  there  were  not,  that  should  nave  been  shown  as  matter  of  defence. 
Then,  as  to  the  second  point,  the  custom  is  altogether  nugatory,  unless  the  act 
done  in  this  case  be  considered  a  breach  of  it :  to  hold  that  it  is  not,  would  be 
a  great  hardship  on  the  lord.  He  is,  by  this  custom,  bound  to  keep  a  mill  in 
repair,  to  provide  servants  to  work  it,  horses  and  carts  to  carry  home  the 
*flour,  and  must  give  a  preference  to  the  resiants  when  they  bring  com  to  rmooi 
be  ground.  He  cannot  convert  his  mill  to  any  other  use.  On  Uie  other  ^ 
hand  the  resiants  are  bound  to  bring  there  all  the  com  which  they  use  in  a 
ground  state  within  the  manor.  But  the  point  was  decided  in  Cort  v.  Birldfeekf 
1  Doug.  218,  and  the  case  of  the  Manchester  MUU^  ib.  222,  n.  13,  which  can* 
not  be  distinguished  from  the  present  case.  The  custom  established  as  to  the 
Selby  mills,  by  the  decree  3  Car.  1,  is  as  large  as  that  which  was  bud  and 
proved  in  Cort  v.  Birkbeck,  Then  as  to  the  third  point,  the  alteration  of  the 
mode  of  working  the  mill,  by  the  use  of  steam  instead  of  water,  cannot  destroy 
the  custom.  Bro.  Abr.,  Crrant^  pi.  162.  A  person  having  a  prescriptive  right 
to  a  stream  of  water  to  work  a  fulling  mill,  does  not  lose  his  right  by  convert- 
ing it  into  a  com  mill.  LuttrelTs  case,  4  Co.  80.  Nor  can  it  be  said  that  the 
right  of  the  plaintiff  was  bought  out  under  the  act  of  the  45  6.  3.  The  sum 
awarded  to  Lady  Petre  was  for  the  damage  sustained  by  the  loss  of  the  water, 
not  for  the  loss  of  the  soke,  and  was  probably  given  to  cover  the  expense  of 
altering  the  mill. 

Parke  contra.  The  obligation  to  grind  at  a  particular  mill  arises  from 
tenure  or  prescription,  which  supposes  an  agreement,  and  the  action  by  the 
lord  for  neglecting  to  do  suit  to  his  mill,  can  only  be  against  a  tenant,  or  a  party 
to  such  agreement,  or  some  person  who  places  himself  in  the  situation  of  a 
party.  The  lord,  therefore,  cannot  maintain  an  action  against  this  defendant, 
who  is  merely  in  the  situation  of  a  person  persuading  another  to  break  an 
agreement.  The  present  case  is  very  different  from  that  of  fairs  and  other 
^similar  franchises.  They  are  of  a  public  nature,  and,  emanating  from  r^gor 
the  crown,  bind  all  the  king*s  subjects;  and  therefore  a  person  per-  ^ 
suading  another  not  to  pay  toll,  as  much  breaks  the  law  as  the  person  per- 
suaded ;  or  if  a  person  be  persuaded  not  to  attend  a  fair,  no  action  lies  against 
him  for  staying  away,  and,  therefore,  unless  the  party  using  the  persuasion 
were  liable,  the  lord  would  be  without  remedy.  Here  an  action  would,  if  at 
all,  lie  against  the  resiant  who  sold  the  flour.  In  the  case  of  trades  an  action 
lies  for  taking  away  a  man's  custom  by  means  of  a  slander,  but  not  by  setting 
up  another  shop,  which  is  in  substance  the  act  of  the  defendant  in  this  case. 
There  is  a  great  difference  between  the  case  of  a  person  even  setting  up  a  new 
mill,  and  the  case  of  a  tenant  neglecting  to  do  suit  at  the  lord's  mill.  Prior  of 
St.  Neol9  V.  ireston,  22  H.  6,  pi.  23 ;  Eeeble  v.  Hickeringill,  11  East,  574 
(n) ;  and  also  between  fairs,  or  ferries,  and  mills.  BlUsett  v.  Hart^  Willes, 
512,  n.  Here  no  obstmction  was  offered  to  those  who  were  going  to  the 
lord's  mill.  Green  v.  Robinson  is  only  an  instance  of  the  interference  of  a 
court  of  equity,  and  cannot  be  considered  as  deciding  this  question  in  a  court 
of  law.  Secondly,  even  if  the  defendant  were  a  resiant  within  the  manor,  sell- 
ing flour  there,  produced  from  com  grown  and  ground  elsewhere,  would  not 
be  a  breach  of  the  custom  alleged  and  proved  in  this  case.  The  custom  alleged 
and  established  by  the  decrees  produced  is,  **  that  the  tenants  and  resiants  shall 
grind  all  their  corn  and  grain,  which,  aAer  grinding,  shall  be  used  ground  in 
their  dwellings.*'  Now,  the  case  of  Ord  v.  Buck^  8  Br.  P.  C.  100,  *^esta-  r«o35 
blishes  that  such  a  custom  is  very  different  from  one  which  requires  the  ^ 
tenants  and  resiants  **  to  grind  at  the  lord's  mill  all  the  corn  and  grain  which  they 
use  ground,"  for  where  the  latter  custom  prevails  the  tenants  and  resiants  can 
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not  buy  floor,  but  in  order  to  obtein  it  must  buy  com,  and  send  it  to  be  ground  at 
the  loid*8  miU.  By  that  decision  Cort  v.  BirUbtck  was  overruled.  [Abbott,  G. 
J.  In  the  latter  case  the  defendant  was  placed  in  great  difficulty  by  the  course 
pursued  of  demurring  to  the  evidence.]  Thirdly,  the  custom  established  by 
the  decrees,  produced  as  evidence  in  this  case,  was  attached  to  two  water  corn- 
mills,  and  was  therefore  destroyed  by  the  alteration  of  the  mills.  Had  the 
eattom  been  attached  to  *«  the  lord's  mill'*  it  might  have  sufficed. 

T\ndal  in  reply.  In  the  case  of  Ord  v.  Bv^^  a  suit  was  instituted  against 
several  defendants,  one  of  whom  was  charged  with  an  offence  precisely  similar 
to  that  for  which  this  action  was  brought.  A  decree  was  set  out,  by  which  it 
appeared,  that  •*  the  tenants  resiant  within  the  manor  of  Leeds  were  bound  to 
grind  at  the  lord*s  mills  in  Leeds,  all  their  com  and  grain  which  they  used 
gnrand  in  their  dwellings.'*  [Abbott,  G.  J.  The  defendants  there  contended, 
that  they  were  not  by  that  custom  and  decree  restrained  from  buying  flour  of  com 
ground  elsewhere.]  That  was  so,  but  witnesses  having  been  examined  for  the 
defendants,  setting  up  a  custom  for  the  tenants  to  buy  flour  of  com  ground  else- 
where, an  issue  was  directed,  which  shows  that  it  was  considered  as  a  matter 
of  evidence  to  be  determined  by  a  jury,  and  not  a  mere  matter  of  law  resulting 
from  the  words  of  the  decree  by  which  the  custom  was  established.  The 
*&371  *^PP^  ^  ^®  house  of  lords  was  against  a  decree  in  the  duchy  court 
^  of  Lancaster,  that  an  issue  should  be  tried,  and  that  decree  was  there 
affirmed.  That  case  is  not,  therefore,  any  authority  for  this  defendant,  nor 
does  it  ovenrule  Cart  v.  Birkbeekf  which  is  directly  in  point  for  the  plaintiffs. 

Abbott,  G.  J.  In  this  case  the  plaintiffs  have  alleged  and  proved  an  imme- 
morial custom,  binding  the  tenants  and  resiants  within  the  manor  of  Selby,  to 
grind  at  the  lord's  mill,  ^  all  their  com  and  grain  which  they  use  in  a  ground 
stale  in  their  respective  dwellings  within  the  manor ;"  and  they  complain  that 
the  defendant  procured  com  to  be  ground  at  other  mills,  for  the  purpose  of  ex- 
posing the  same  to  sale,  and  selling  it  in  a  ground  state  within  the  manor  to 
the  tenants  and  resiants,  to  be  by  them  expended  in  their  respective  dwellings. 
Now,  the  plaintiffs  cannot  maintain  an  action  against  the  defendant  for  that 
which  he  is  alleged  to  have  done,  unless  the  custom  as  stated  in  the  declaratSon 
and  established  by  evidence,  draws  with  it  a  further  obligation  upon  the  tenants 
and  resiants  within  the  manor,  not  to  use  any  me:d  or  flour  in  their  houses  ex 
eept  that  which  is  produced  from  corn  ground  at  the  lord's  mill.  And  there 
fore,  the  first  and  material  question  is,  whether  the  custom  as  alleged  does  draw 
with  it  that  further  obligation  f  Notwithstanding  the  observations  which  have 
been  strongly  urged  respecting  Ord  v.  Bvek,  I  think  that  case  is  precisely  in 
point.  The  custom  alleged  and  proved  there,  was  in  substance  the  same  as  in 
the  present  case;  and  it  was  further  urged  there,  as  here,  that  the  custom 
*8381  ^^%^  ^^  tenants  and  resiants  not  only  to  grind  *iheir  com  at  the  lord's 
-*  mill,  but  to  use  no  com  ground  elsewhere.  It  has  been  aigued,  that  an 
issue  was  there  directed  on  account  of  the  evidence  of  usage  given  by  the  de- 
fendants. But  upon  an  attentive  consideration,  I  do  not  think  that  assertion 
correct.  It  seems  to  me  that  those  who  then  had  to  contend  for  the  further 
obligation,  contended  for  it,  not  as  a  question  of  fact,  but  as  a  consequence  of 
the  custom  established  by  the  decree  in  1G64.  For  I  find  the  first  reason  of 
the  appdlants  in  these  words :  *'  There  is  no  fact  in  dispute  between  the  par- 
ties to  be  tried  by  a  jury.  The  custom  contended  for  by  the  appellants,  and 
stated  in  their  information  and  bill,  is  not  denied,  but  is  admitted  by  the  defend- 
ants in  their  answer ;  and  the  only  point  is  a  question  of  constraction,  viz.. 
Whether  the  practice  of  bu3ring  meal  and  flour  ready  ground  at  foreign  mills, 
to  be  used  and  consumed  by  the  respondents  in  their  dwelling-houses  at  Leeds, 
is  not  a  practice  inconsistent  with  and  utterly  subversive  of  ^e  right  of  the  ap- 
pellants, and  the  custom  established  by  the  decree  of  1064 ;  a  question  which 
ought  to  be  decided  by  the  court  and  not  by  a  jury."    The  reasons  for  which 

VOL.  IX.  40  2  H 


m9r  RiCHARiMK>N  V.  Walkeil  E.  T.  1824.  [838 

the  judgra  who  sat  in  the  duchy  court  directed  an  if  one  are  not  stated ;  but  irooii 
the  whole  ease  it  is  evident,  that  the  plaintifia  put  the  caae  there,  not  aa  a  qam^ 
tion  of  hct  dependini^  upon  evidence,  but  upon  the  groond,  that  the  eaatom  aa 
established  by  the  Cbrmer  decree  drew  after  it  the  furdier  obligstion  before  men- 
tioned. That  being  so,  I  take  it,  that  the  directing  an  issue  to  try  the  qneation 
aa  a  matter  of  fact,  was  in  sabstance  directing  an  issue  to  try  the  extent  of  the 
custom  which  had  prevailed,  and  was  not  by  any  meana  an  admiaeion,  that  ihe 
custom  as  before  ^proved  would  draw  after  it,  as  a  consequence  of  law,  r^gog 
that  obligation  which  is  now  contended  for.  If  that  had  followed,  the  ^ 
issue  would  have  been  unnecessary  ;  and  therefore  the  house  of  lords  having 
confirmed  the  decree  which  directed  the  trial  of  an  iasue,  in  effect  decided  that 
auch  a  eonaequenoe  would  not  follow  from  such  a  custom.  A  contrary  deei* 
aion  would  have  been  somewhat  extraordinary ;  for  it  is  one  thing  to  say,  ^t 
tenants  and  restants  ahall  have  their  com  ground  at  the  lord's  mill ;  and  a  very 
different  one  to  say,  that  they  shall  be  debarred  from  purchasing  floor  produced 
from  com  ground  elsewhere.  Looking  back  to  the  very  ancient  times  when 
such  customs  arose,  it  may  be  presumed  that  the  greater  part  of  the  tenants  and 
resianlB  within  the  manor  at  that  time  grew  their  own  com,  and  even  then  it 
would  have  been  extremely  inconvenient  if  any  one  who  did  ncH  grow  it,  conld 
not  lawfully  have  purchaaed  floor  elsewhere.  The  increase  of  population  and 
the  alteration  of  manners  would  make  the  mischief  of  saeh  a  restriction  in  these 
times  incalculable.  For  these  reasons,  I  think  that  the  plaintiffs  are  not  enti* 
tied  to  maintain  this  action,  and  that  a  verdict  must  be  entered  for  die  defend* 
ant.  The  case  of  Cart  v.  Birkbeck  would  have  been  entided  to  much  more 
weight  had  it  come  before  the  court  in  a  shape  less  embarrassing  to  those  who 
resisted  the  custom. 

Batlbt,  J.  I  am  of  the  same  opinion.  Customs  are  to  be  constraed  stricfly. 
Now  the  custom  alleged  in  this  declaration  is,  that  **  the  tenants  and  resiants 
shall  grind  all  their  com  and  grain  at  the  lord's  mill."  That  could  only  attach 
upon  persons  having  com  in  a  ^grindable  state.  In  Cart  v.  Birkbeck,  r«840 
the  person  who  framed  the  pleadings  appears  to  have  thought  it  difficult  ^ 
to  contend  upon  such  a  oustom  without  negative  words,  that  the  tenants  could 
not  buy  flour  ground  elsewhere,  and  therefore  in  the  first  count  he  alleged  that 
**  the  tenants  were  bound  not  to  use  com  ground  elsewliere  than  at  the  lord's 
mill."  Upon  the  demurrer,  the  only  question  was,  whether  any  count  in  the 
declaration  was  proved  by  the  decree  given  in  evidence.  Lord  Mansfisld 
certainly  seems  to  have  thought  that  it  proved  the  first  count,  containing  the 
negative  words.  His  reasons  would  not  have  led  me  to  the  same  conclusion ; 
and  it  is  somewhat  remarkable  that  the  verdict  was  ultimately  entered  on  a 
count  which  omitted  that  allegation.  Ord  v.  Buek  goes,  I  think,  the  whde 
length  of  deciding  this  case.  The  decree  there,  was  similar  to  that  produced 
by  the  present  plaintiffs.  If  it  had  extended  to  prevent  the  use  of  com  ground 
elsewhere  than  at  the  lord's  mill,  tliere  would  not  have  been  any  question  of 
&ct  to  try.  And,  therefore,  when  the  house  of  lords  afiirroed  the  decree  direct- 
ing an  issue,  they  in  effect  decided  that  the  custom,  as  proved  by  the  decree, 
did  not  go  to  that  extent.  It  appears  to  me  very  doubtful  whether  a  custom 
to  the  extent  now  contended  for  would  not  be  unreasonable,  and  bad  in  law ; 
but,  at  all  events,  the  evidence  did  not  prove  a  custom  to  that  extent,  and  there- 
fore the  plaintiffs  cannot  have  a  verdict  entered  in  their  favour. 

HoLROTD,  J.  I  entirely  concur  in  this  case.  The  custom  alleged  in  the 
declaration  is  very  different  from  a  custom  which  would  prevent  the  tenants 
firom  using  in  a  ground  state  com  not  ground  at  the  lord's  mill.  *The  r«g4i 
one  only  prohibits  them  from  getting  Uieir  com  ground  elsewhere ;  the  ^ 
other  would  prevent  them  from  using  com  ground  elsewhere,  whether  they 
ever  had  it  in  a  grindable  slate  or  not.  The  form  of  the  declaration  in  Cart  v. 
Birkbeck  shows  it  to  have  been  the  opinion  of  counsel  in  that  case,  that  the  latter 
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eaiUmi  was  more  ezteasnre  than  the  former ;  and  Ord  ▼.  Bnek  is  decisive  of 
llie  poiot.  There  the  custom,  without  the  negative  part  of  it,  was  admitted, 
and  an  issue  was  dbected  to  try  that  part*  If  it  had  followed  as  a  consequence 
of  hw  from  the  diatom  as  admitted*  the  issue  would  have  been  wholly  unne- 
Gsssaiy.    The  verdict  must  therefore  be  entered  for  the  defendant. 

Postea  to  the  defendant* 


RICHARDSON  and  Another  v.  CAPEa 

Where  the  lord  of  m  manor  had  two  mills,  and  the  tenants  and  resiants  were,  by  custom, 
bound  to  grind  all  their  malt,  which  they  used  in  their  dwellings,  at  the  said  mills,  hut 
might  take  it  to  either  at  their  own  option :  Hdi^  that  the  lord,  having  puUed  down  one  of 
the  mills,  had  therehy  suspended  the  custom. 

This  was  an  action  upon  the  case,  brought  pursuant  to  an  order  made  by  the 
Tice-chancellor. 

The  declaration  in  one  count  stated  the  plaintiffs'  possession  of  a  mill,  with 
die  appurtenances  within  the  manor  or  lordship  and  town  of  Selby,  and  that  by 
reason  thereof  they  were  entitled  to  the  toll  of  all  the  malt  ground  in  their  said 
mill ;  and  that  all  the  tenants,  resiants,  inhabitants,  and  dwellers  of  and  within 
the  said  manor  of  Selby,  during  all  the  time  of  said  plaintiffs'  possession  of  the 
•aid  mill,  with  die  appurtenants,  ought  to  have  ground,  and  still  of  right  ought 
^21  ^  ST">^  ^  ^  *^  B'i^^*  ^11  ^  ^^^  which,  after  the  grinding  thereof  *had 
^  been,  or  should  be,  expended  or  consumed  in  a  ground  state,  in  their 
•everal  messuages  or  dwelling-houses,  situate  within  the  manor,  iic,  of  Selby, 
and  to  have  paid  and  yielded,  and  to  pay  and  yi^  to  the  said  plaintiffii  for  the 
grinding  thereof  certain  ancient  and  customary  tolls.  To  this  declaration  the 
defendant  pleaded  not  guilty.  At  the  trial  before  Batlbt,  J.,  at  the  York  Lent 
asiiaes,  in  1920,  the  jury  found  a  verdict  for  the  plaintiffs,  with  1««  damages, 
•abject  to  the  opinion  of  this  court  on  the  following  case. 

The  plaintiffs,  at  the  time  of  committing  the  grievances  alleged  in  the  decla* 
ration,  were  in  possession  of  the  mill  hereinafter  particularly  described,  as  the 
lessees  thereof,  under  the  lord  of  the  manor  of  Selby.  Before  the  alterations 
hereinafter  mentioned,  there  were  two  ancient  water  corn-mills,  called  Selby 
Mills,  and  one  ancient  horse-mill,  belonging  to  the  lord  of  the  manor  of  Selby, 
and  situate  within  the  manor  or  lordship  and  town  of  Selby.  Between  fifty 
and  sixty  years  since  the  two  water-mUls  were  pulled  down,  and  one  water 
cora-mill  was  erected  instead  thereof  upon  their  site,  having  a  wind  corn-mill 
over  the  same.  About  the  year  1800  the  streams  of  water  by  which  the  water 
ewn-mill  had  been  worked  were  diverted  from  the  said  mill,  under  the  authority 
of  the  act  of  parliaoMnt  in  the  manner  hereinafter  mentioned,  and  the  said 
water  corn-mill  has  ever  nnee  been,  and  stiU  is,  worked  by  steam  instead  of 
water. 

From  time  immemorial  there  had  been  an  ancient  custom  within  the  manor 
of  Selby,  that  all  and  singular  the  tenants,  resiants,  inhabitants,  and  dwellers  of 
*8431  ^^^  within  the  said  town  and  manor  of  Selby  used  and  were  *accustom- 
-*  ed,  and  of  right  ought,  to  grind  all  their  com,  grain,  and  malt,  as  well 
growing  within  the  said  manor  as  brought  from  other  places,  and  spent  ground 
in  their  houses  within  the  said  manor,  at  the  said  ancient  milb  of  the  lord,  or 
one  of  diem,  pa3ring  a  certain  toll,  or  mulcture,  for  the  same,  and  this  custom 
still  continues  to  exist  within  the  said  manor,  and  to  be  applicable  to  the  pre- 
sent mill,  unless  the  alteration  of  the  mill,  as  before  described,  or  any  other 
cireamstance  stated  in  this  ease,  shall  be  deemed  to  have  extinguished,  or  sus- 
pended, or  destroyed  the  said  custom.  (The  case  then  set  out  ti^e  act  of  parlia- 
ment, and  the  award  of  the  commissioners  as  in  the  former  case.)  The  horse- 
miQ  was  sitnstod  in  a  place  called  the  Abbey  Kihit  at  abmit  600  3raiids  distance 
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from  the  water  corn-mills.  It  contained  one  pair  of  stones,  nsed  for  the  purpose 
of  grrinding  malt  only  :  the  malt  was  sometimes  hrought  hy  the  tenants  of  the 
manor  to  the  water-mills,  and  sometimes  to  the  malt-miU  to  be  ground,  and 
sometimes  was  fetched  by  the  tenant  of  the  mill,  but  it  was  more  usual  to  take 
it  to  the  water-mills.  It  was  more  convenient  to  some  of  the  inhabitants  of 
Selby  to  carry  to  the  horse-mill  than  to  the  water-mills.  At  the  water-mills, 
both  corn  and  malt  were  ground  with  the  same  stones,  if  the  miller  thought 
proper  to  grind  the  malt  there.  There  was  no  dwelling  attached  to  the  horse- 
mill,  nor  did  any  body  live  or  sleep  there ;  the  miller  kept  no  person  constandy 
there  to  receive  the  malt,  but  occasionally  a  person  went  there  from  the  water- 
mill,  when  the  miller  wanted  to  grind  the  malt  there,  or  when  notice  was  given. 
When  no  person  was  there,  the  inhabitants,  taking  malt  to  the  horse-mill,  could 
at  any  time  get  the  *key.  About  ten  years  ago,  and  before  the  cause  r^oAA 
of  action,  the  owner  of  the  mills  entirely  removed  the  horse  malt-mill,  ^ 
since  which  time  the  malt  which  has  been  brought  to  be  ground  at  the  Selby 
mills  has  been  ground  at  the  steam-mill  erected  as  hereinbefore  mentioned. 
The  defendant  is  a  resiant  and  inhabitant  of  the  manor  and  town  of  Selby,  and 
from  time  to  time,  between  the  month  of  April,  1813,  and  the  commencement 
of  this  action,  and  whilst  the  plaintiffs  were  so  possessed  of  the  said  mill  as 
aforesaid,  ground,  and  caused  to  be  ground,  at  his  own  mill,  in  the  manor  or 
town  of  Selby,  fifty  quarters  of  malt,  which  malt  was  so  ground  in  order  that 
the  same  might  be,  and  the  same  was  accordingly  manufactured  into  ale,  beer, 
or  other  malt  liquor,  the  principal  part  of  which  malt  liquor  was  sold  to  divers 
persons,  resiants,  and  inhabitants  within  the  said  manor,  and  a  small  part 
thereof  was  spent  and  consumed  by  him  in  his  dweUing-house,  within  the  said 
manor  and  town  of  Selby. 

The  learned  judge  was  about  to  leave  the  question  to  the  jury,  whether  the 
inhabitants  had  the  option  of  carrying  their  malt  to  the  horse-mill,  or  water-miHs, 
stating  his  own  impression  that  Uiey  had,  and  if  they  had,  that  the  custom  was 
extinguished  or  suspended ;  but  by  consent  of  the  parties  it  was  agreed,  that 
the  facts  should  be  stated  in  the  form  of  a  special  case  for  the  opinion  of  the 
court  of  K.  B.  whether,  upon  the  whole,  such  direction  of  the  learned  judge 
was  right,  and  whether  the  jury  ought  to  have  found  accordingly ;  the  court 
being  at  liberty  to  draw  any  inference  they  think  a  jury  ought  to  have  drawn, 
and  to  direct  the  verdict  to  be  entered  for  either  party. 

^Tindal  for  the  plaintiffs.  The  question  in  this  case  is,  whether  the  ^#045 
right  of  the  lord  is  extinguished  or  suspended  by  removing  the  horse-  *- 
mill.  It'  is  not  extinguished,  for  it  is  only  ten  years  since  the  horse-mill  was 
taken  away,  and  the  lord  may  restore  it.  With  respect  to  the  suspension,  it 
may  be  admitted,  that  if  there  had  been  evidence  of  any  inconvenience  sustained 
by  the  defendant,  or  that  the  lord  was  unable  to  grind  Uie  malt  at  the  steam-mill, 
that  would  have  been  an  answer  to  the  action ;  but  nothing  of  that  kind  is  stated 
in  the  case.  It  is  merely  said  that  some  of  the  inhabitants  found  it  more  con- 
venient to  carry  their  mdt  to  the  horse-mill,  not  that  the  defendant  found  it  so, 
and  therefore  the  contrary  must  be  presumed.  But  upon  the  facts,  it  does  not 
appear  to  have  been  any  part  of  the  custom  that  the  malt  should  be  ground  at 
the  horse-mill.  It  was  for  the  convenience  of  the  miller,  and  he  ground  at  either 
one  or  the  other  indifferendy. 

Parke  contr^.  It  is  clear  that  the  inhabitants  had  the  option  of  carrying  their 
malt  to  either  mill,  and,  therefore,  by  taking  away  one  of  them,  the  lord  has,  at 
all  events,  suspended  the  custom,  which  is  a  sufficient  answer  to  this  action. 
It  has  been  said,  that  it  was  not  more  convenient  to  atf  the  inhabitants  to  carry 
malt  to  the  horse-mill.  But  the  custom  is  alleged  as  binding  upon  a//,  and  if 
any  are  excepted  the  plaintiffs  have  not  established  their  declaration ;  besides, 
Ihe  custom  is  not  properly  alleged.  It  is  stated  that  the  plaintiffs  were  possessed 
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of  a  mill,  and  that  the  inhabitanta  were  bound  to  grind  at  the  said  mill.  It  ap- 
9QAfn  pears  that  in  fact  there  were  two  mills,  and  that  the  resiants  might,  *at 
-^  ail  events,  grind  at  either  of  them  ;  the  custom  should,  therefore,  have 
been  alleged  in  the  alternative,  as  in  Coryion  v.  Lithebye,  2  Saund.  1 12.  There 
b  also  another  objection,  that  the  custom  stated  is  for  the  inhabitants  to  grind 
aH  the  malt  used  in  their  dwellings,  and  the  proof  was  of  a  custom  to  grind  all 
their  malt ;  the  same  argument  that  prevailed  in  Richardson  v.  Walker  may 
therefore  be  urged  in  this  case. 

Abbott,  C.  J.  I  should  have  inferred  from  the  evidence  in  this  case,  that 
the  resiants  within  the  manor  of  Selby  had  an  option  of  carrying  their  malt  to 
be  ground  either  at  the  horse-mill  or  the  water-mills.  I  cannot  suppose  that 
nieh  an  option  would  be  exercised  capriciously,  but  that  each  person  would  ex- 
ntise  it  according  to  his  convenience  in  point  of  situation,  or  with  a  view  to  his 
aceommodation  in  point  of  time.  I  think  that  the  lord  had  no  right  to  take  away 
that  option.  It  is  admitted  by  the  counsel  for  the  plaintiffs,  that  if  any  indivi- 
daal  thereby  sustains  any  inconvenience,  he  is  exonerated  from  the  obligation : 
but  then  the  custom  is  separated  and  broken.  Originally  it  was  obligatory  upon 
all  the  resiants  ;  that  would  make  it  obligatory  upon  a  part  only ;  and  in  each 
ose  there  would  be  a  question,  whether  the  individual  had  or  had  not  sustained 
any  inconvenience.  That  would  unavoidably  give  rise  to  a  great  deal  of  vexa- 
tion and  litigation,  which  the  lord  has  no  right  to  bring  upon  the  resiants.  I  am, 
therefore,  of  opinion,  that  he  has,  for  the  time,  suspended  the  custom  altogether. 
M^w-^  It  is  not  necessary  to  *say  that  he  has  extinguished  it,  and  I  am  unwill- 
-^  ing  to  prejudge  that  question,  which  may  be  tried  if  the  lord  thinks  fit 
to  rebuild  the  horse-mUl.  But  as  the  custom  is  suspended,  he  cannot  recover 
m  tlus  action,  and  a  verdict  must  be  entered  for  the  defendant. 

Postea  to  the  defendant. 


The  KING  V.  The  Parish  of  AMPTHILL  in  the  County  of  BEDFORD. 

A.  idred  m  house  for  lOZ.  a  year,  and  put  into  it  his  furniture,  worth  above  15Z.,  and  lived  in  it 
•bore  m  year.  Havinff  applied  for  relief,  the  parish  officers  were  compelled  by  a  magistrate's 
Older  to  grant  it.  Atter  tne  relief  was  granted,  the  landlord  demanded  his  rent,  but  allowed 
A.  a  fortnight's  time  to  pay  it.  Before  that  time  expired,  and  before  the  rent  waa  paid,  the 
panper  was  removed  to  another  parish  by  an  order  of  two  justices.  After  he  had  been  re- 
moved,  he  sold  his  Airniture,  and  paid  tne  year's  rent :  Held,  first,  that  the  parish  officers 
having  been  compelled  to  grant  relief,  A.  had  thereby  become  aetually  chargeable,  and  was 
therefore  removable  by  statute  35  6.  3,  c.  101,  although  he  had  resided  above  forty  days  on 
the  tenement. 

HeU,  secondly,  that  at  the  time  when  the  order  of  removal  was  made,  he  had  not  gained  any 
■ettlement  in  the  removing  parish,  because  he  had  not  then  paid  a  year's  rent,  as  required 
by  the  59  G.  3,  c.  50. 

Upon  appeal,  against  an  order  of  two  justices,  made  on  the  5th  day  of 
August,  1823,  for  the  removal  of  J.  Apsley,  with  his  wife  and  children,  from 
the  parish  of  St.  Botolph,  in  the  town  and  county  of  Cambridge,  to  the  parish 
of  AmpthiU,  in  the  county  of  Bedford ;  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  court,  on  the  following  case : 

The  pauper,  a  ropemaker,  being  previously  settled  by  estate  in  the  parish  of 
Ampthill,  came  with  his  family,  at  Midsummer,  1822,  to  reside  in  a  house,  in 
the  parish  of  St  Botolph ;  he  had  hired  it  of  one  Mitchell,  for  10/.  a  year ;  he 
put  his  own  furniture  into  it,  worth  15/.  or  16/. ;  he  continued  to  live  in  it 
«^gn  above  a  year,  and  in  *July,  1823,  being  much  distressed,  he  applied 
-^  to  the  parish  officer  of  St.  Botolph  for  relief,  who  refused  to  give  him 
*ny«  but  afterwards,  in  obedience  to  the  order  of  a  magistrate,  gave  the  pauper 
14«.,  on  the  31  St  of  July.  The  day  after  this  relief  was  given  Mitchell  called 
for  lus  rent  of  10/.,  but  gave  the  pauper  a  fortnight  to  pay  it.  On  the  5th  of 
AngQst  the  pauper  and  his  family  were  removed  to  Ampthill.  He  then  ap- 
plied  to  one  Furze,  an  auctioneer,  to  buy  his  furniture,  to  enable  him  to  pay 
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hiB  rant  Farze  urent  to  Cambiidgre,  Tdved  it  at  13/.  8«.  («!zdcrHve  «f  liii 
toob,  which  were  worth  5/.)  and  agreed  to  b«y  them  for  10/*,  whidi  sum  he 
paid  to  the  pauper,  who  kept  the  key  of  the  house  all  the  tine,  and  returoed 
to  it  about  die  14th  of  August,  on  which  day  Milchdi  had  aeiii  a  person  lo  dis* 
train  for  the  rent,  but  no  distress  was  taken,  becaase  the  bailiff^  Furze,  and 
the  pauper  went  together  to  Mitchell,  and  the  rent  was  paid  by  (he  pauper  with 
the  10/.  he  received  from  Furze.  Another  auctioneer  had  been  employed  to 
sell  some  of  the  furniture,  under  the  direction  and  according  to  the  inventory 
of  Furze,  and  sold  it  for  8/.  13«.,  and  after  this  sale  the  remainder  of  the  fomi- 
ture  and  the  tools  might  be  worth  6/. ;  without  the  tools  the  remaining  fumitors 
might  be  worth  l/«  The  sessions  decided  that  the  house  was  not  of  the  annual 
value  of  10/. 

Storks^  in  support  of  the  order  of  sessions.  The  pauper  had  not  gained  any 
setdement  at  the  time  when  the  order  of  removal  was  made,  because  at  that 
time  he  had  not  paid  one  year's  rent.  The  payment  of  the  year's  rent  is,  by 
the  69  6.  3,  c.  50,  made  a  condition  ^precedent  to  the  gaining  of  a  set-  r«Qig 
dement.  The  only  question  is,  had  the  pauper  become  actually  charge-  ^ 
able  when  he  was  removed  ?  If  he  was,  then  he  was  property  removed  by 
statute  36  6.  3,  c.  101,  although  he  had  resided  about  forty  days  upon  the 
tenement.  Now  here,  the  parish  officers  were  compelled,  by  the  order  of  a 
magistrate,  to  relieve  the  pauper.  The  latter,  therefore,  had  become  actually 
chaiseable. 

Nolan*  The  pauper  was  not  removable  from  the  parish  of  St.  Botolph, 
even  if  he  had  not  gained  a  settlement  there,  because  at  the  time  when  the 
order  was  made,  he  had  been  residing  more  dian  forty  days  upon  a  tenement 
of  the  annual  vaUie  of  10/.  Secondly,  under  the  cireumstanceiB  stated  in  the 
case,  the  pauper  had  acquired  a  settlement  in  that  parish.  By  the  ancient  law 
a  party  was  irremovable,  unless  he  came  into  the  parish  in  a  state  of  vagrancy. 
Tne  Stat.  13  dz;  14  Car.  2,  c.  12,  did  not  enable  the  incomer  to  acquire  a  set- 
dement,  but  gave  the  justices  power  to  remove  any  person  within  forty  days 
after  he  shall  come  to  setde  in  any  tenement,  under  the  yearly  value  of  10/. 
Its  object  was,  rather  to  prevent  a  setdement  than  to  confer  one.  The  subse- 
quent statutes  1  Jac.  2,  c.  17,  and  8  W.  &  M.  c.  11,  regulated  the  forty  days 
continuance  in  a  parish,  in  terms  no  further  than  as  it  was  necessary  "  tb  make 
a  setdement.*'  They  only  prolong  the  power  of  removal  beyond  the  original 
forty  days,  in  cases  where  the  party  would  have  been  removed  antecedent  to 
18  &  14  Car.  2.  Hence  it  followed,  that  a  person  might  be  irremovable  from 
a  parish  where  he  could  not  gain  a  setdement.  Bex  v.  Ltedsy  Buit.  S.  C. 
624,  and  Rtx  v.  Martley^  6  East,  40,  are  grounded  ^pon  this  princi-  rvoRQ 
pie,  and  show,  that  a  pauper  residing  either  upon  a  leasehold  tenement  ^ 
or  his  own  estate,  may  be  irremovable,  althou^  his  residence  does  not  confer  a 
setdement.  It  is  true,  that  the  18  &  14  Car.  2,  in  rendering  persons  removablSf 
refers  to  the  value  of  the  tenement ;  and  in  this  case  the  sessions  have  found  die 
annual  value  to  be  less  than  10/.  But  statutes  which  interfere  wiA  the  subject's 
common  right  of  choosing  his  place  of  residence,  by  sudi  an  arbitrary  power 
as  that  of  removal,  are  to  be  construed  stricdy,  so  far  as  they  restrain  an  Eng- 
lishman's birthright,  and  liberally,  so  far  as  Uiey  protect  it.  The  69  6.  8,  c 
60,  makes  necessary  to  the  acquisition  of  setdement  a  bona  fide  taking  at  a  rent 
of  10/.,  and  payment  of  that  rent,  without  reference  to  the  actual  value.  If  die 
justices  can  investigate  Uie  value  in  opposition  to  the  rent  paid,  where  there  is 
no  fraud,  it  will  defeat  the  object  of  the  statute,  and  reintroduce  that  unoe^ 
tainty  and  litigation  which  it  was  designed  to  avoid.  To  avoid  diese  evils,  the 
legislature  referred  to  the  rent  paid,  as  the  fair  and  conclusive  criterion  of  die 
value  of  the  premises.  The  finding,  therefore,  by  the  sessions,  that  the  rent 
exceeded  the  real  value,  was  irrelevant  and  impertinent,  and  being  repugntnt  to 
their  material  finding,  as  to  the  bonft  fide  payment  of  rent,  is  to  be  dismissed  froni 
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the  court's  consideration.  The  pauper  resided  on  a  tenement  of  the  annual  value 
of  10/.  within  the  meaning  of  the  50  G.  S,  c.  50,  and  was  irremovahle.  He  dwelt 
there,  not  in  a  state  of  vagrancy,  but  under  the  protecton  of  a  residence,  by  the  pro- 
gression of  which  he  might  finally  become  settled.  He  had  resided  much  more 
than  forty  days  irremovable,  and  came  neither  within  the  letter  nor  the  spirit 

*85l1  *^^  ^^  ^^  ^  ^^  ^^^'  ^*  ^^  ™^^  ^^'^  ^  urged,  that  he  was  not  actually 
•J  chaigeable,  for  it  is  found  that  he  had  property  more  than  sufficient  to 
pay  his  rent,  and  maintain  him  at  the  time  when  he  received  relief.  Secondly, 
he  gained  a  setdement  in  the  parish  of  St.  Botolph ;  for  though,  at  the  time 
when  the  order  was  made,  he  had  not  actually  paid  the  rent,  yet  the  landlord 
having  afterwards  given  him  time,  and  it  being  in  fact  paid  within  the  time 
aUowed  him,  it  must  be  considered  as  virtually  paid  at  the  time  when  it  be- 
came due,  upon  the  principle  that  omnia  ratihabitio  retro  trahitur,  et  mandato 
cequiparatur.  He  had  an  inchoate  right  to  a  settlement,  which  was  afterwards 
perfected.  Any  other  construction  would  destroy  this  species  of  settlement. 
It  could  not  be  intended,  that  to  perfect  the  settlement  the  rent  must  be  paid 
the  instant  it  becomes  due.  This  seldom  happens.  Suppose  the  landlord  un- 
well, or  absent,  or  dead,  and  his  personal  representative  unknown,  it  would  be 
anjost  to  hold  that  a  tenant  able  and  willing  to  pay  his  rent,  should  be  deprived 
of  his  setdement  by  any  casualty  in  which  he  had  no  participation ;  and  it 
seems  more  absurd  to  say  that  the  landlord,  by  voluntai^  forbearance,  when 
aeither  the  landlord  nor  tenant  did  or  could  complain  of  neglect  or  omission, 
the  latter  was  to  sustain  the  same  injurious  consequence. 

Batixt,  J.  It  is  unnecessary  to  decide  in  this  case  whether,  since  the  pass- 
ing of  the  59  6.  3,  c.  50,  a  setdement  is  gained  by  residing  on  a  tenement,  for 
which  an  animal  rent  of  10/.  is  payable,  but  the  annual  value  of  which  is  less. 
*8521  ^^^  inasmuch  as  the  earlier  statutes  ^required  that  the  tenement  should 
^  be  of  the  annual  value  of  10/.,  I  am  inclined  to  think  that  the  59  6.  8, 
c.  50,  has  not,  by  requiring  that  a  rent  of  10/.  shall  be  paid,  rendered  the  actual 
value  immaterial.  Without  pronouncing  any  decision  upon  that  point,  I  am 
of  opinion,  that  at  the  time  when  this  order  was  made,  (and  the  date  of  the 
order  is  very  material,}  the  pauper  was  removable,  and  that  he  had  not  then 
pined  any  settlement  in  the  parish  of  St.  Botolph.  It  is  said,  that  although 
he  bad  in  fact  received  relief  from  that  parish,  yet  as  he  possessed  property, 
he  was  not  actually  chargeable.  But  I  think,  that  as  the  parish  did  not  act 
frandolendy,  and  as  they  were  compelled  to  grant  him  relief  by  an  order  of 
jnstices,  the  pauper  is  to  be  deemed  as  actually  chargeable,  and  if  so,  then  he 
was  removable,  under  85  G.  3,  c.  101,  although  he  had  resided  on  the  tene- 
ment more  than  forty  days.  It  is  material  to  consider  the  history  of  the  law 
with  respect  to  this  power  of  removal.  By  the  18  &  14  Car.  2,  c.  12,  s.  1, 
upon  complaint  made  to  any  justice  of  the  peace,  within  forty  days  after  any 
person  comes  to  settle  in  any  tenement  under  the  yearly  value  of  10/.,  any  two 
justiees  of  the  division  where  any  person  that  is  likely  to  be  chargeable  to  the 
parish  shall  come  to  inhabit,  are  authorized  to  remove  such  person  to  such  pa- 
rish, where  he  was  last  legally  setded.  Under  that  statute,  complaint  must  be 
made  to  a  justice  within  forty  days  after  the  party  has  come  to  reside  in  the  pa- 
rish. The  85  6.  8,  c.  101,  recites  this  act,  and  repeals  so  much  of  it  as  enables 
justices  to  remove  persons  likelv  to  be  chargeable,  and  enacts,  that  '*  no  person 
shall  be  removed  from  the  parish  where  he  shall  be  inhabiting,  to  the  place  of 
^531  ^^  *^*'^  ^^^  setdement,  until  such  person  shall  have  become  actually 
-^  chargeable  to  the  parish  in  which  he  shall  then  inhabit  ;*'  and  then  two 
justices  are  empowered  to  remove  such  person  in  the  same  manner  and  subject 
to  the  same  appeal,  and  with  the  same  powers  as  might  have  been  done  before 
the  passing  of  that  act,  with  respect  to  persons  likely  to  becoifie  chargeable. 
Now  taking  these  two  statutes  together,  I  think  the  meaning  of  them  is,  that 
the  statute  of  the  85  6. 8,  c.  101,  takes  away  dtogether  the  power  of  removing, 
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within  forty  days,  persons  likely  to  become  chargeable,  but  gives  the  power  to 
remove  persons  actually  chargeable,  at  any  time  after  they  have  become  so,  and 
before  they  have  actually  gained  a  settlement  in  the  removing  parish.  1  am  of 
opinion,  also,  that  on  the  6th  August,  1823,  when  the  order  of  removal  was 
made,  the  pauper  had  not  acquired  any  settlement  in  the  parish  of  St.  Botolph. 
The  statute  of  the  59  6.  3,  c.  50,  introduces  new  provisions  with  respect  to 
itbe  gaining  of  a  settlement  by  renting  a  tenement.  Before  that  statute  any  per- 
son renting  a  tenement  of  the  annual  value  of  10/.,  and  residing  on  it  forty  days, 
obtained  a  settlement;  but  that  statute  enacts,  that  no  person  shall  acquire  a 
settlement  by  reason  of  dwelling  for  forty  days,  in  any  tenement  rented  by  snch 
person,  unless  such  tenement  shall  be  bona  fide  hired  by  such  person,  at  and 
for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one  whole  year,  nor 
unless  it  shall  be  held,  and  the  rent  for  the  same  actually  paid,  for  the  term  of 
one  whole  year  at  the  least,  by  the  person  hiring  the  same.'*  Now  in  this 
case  the  pauper  took  the  tenement  at  Midsummer,  1822,  for  one  year ;  the  year 
expired,  and  the  rent  became  due  and  ^payable  at  the  expiration  of  that  r«ge  ^ 
time ;  and  if  the  pauper  had  made  a  legal  tender  of  the  rent  upon  the  ^ 
premises  before  sunset  or  the  last  hour  of  the  day  when  it  became  due,  and 
had  been  able  to  show  that  he  was  always  afterwards  ready  to  pay  it,  possibly 
such  a  tender  might  have  been  considered  in  point  of  law  as  equivalent  to  pay- 
ment. But  in  this  case  he  had  neither  paid  the  rent  nor  done  any  thing  which, 
in  point  of  law,  can  be  considered  as  payment,  at  the  time  when  the  order  of 
removal  was  made.  He  had  not  done  what  was  requisite,  in  order  to  give  him 
a  settlement,  by  the  renting  of  a  tenement,  according  to  the  provisions  of  the 
50  G.  3,  c.  50.  The  order  of  removal,  then,  was  a  valid  order  at  the  time 
when  it  was  made,  and  the  subsequent  payment  of  the  rent  cannot  affect  it.  I 
am,  therefore,  of  opinion,  that  in  tliis  case,  the  pauper,  by  having  applied  for 
relief  from  the  parish  in  July,  1823,  and  having  received  that  relief  under  an 
order  of  magistrates,  was  then  actually  chargeable,  and  therefore  removable, 
under  the  35  6.  3,  c.  101.  And  I  am  also  of  opinion,  that  at  the  time  when  the 
order  of  removal  was  made,  he  had  not  acquired  any  settlement  in  the  parish 
of  St.  Botolph,  because  he  had  then  neither  paid  a  year's  rent,  nor  done  any 
act  which,  in  point  of  law,  can  be  considered  as  equivalent  to  payment. 

HoLROTD,  J.  I  also  tliink,  that  this  order  of  removal  is  valid.  A  party,  in 
order  to  gain  a  settlement,  by  renting  a  tenement,  is  required,  by  the  50  0.  Si 
c.  50,  to  do  certain  things  which  were  not  requisite  before.  One  of  the  things 
required  is,  that  there  should  be  a  payment  of  one  year's  rent  by  the  tenant  to  the 
^landlord.  Here  the  year's  rent  had  become  due  and  payable  at  Midsum-  rftQ55 
mer,  and  on  the  first  of  August  the  landlord  gives  the  pauper  a  fortnight's  ^ 
time  to  pay  it,  and  before  it  is  actually  paid,  and  before  the  pauper  had  done  any 
act  which  the  law  considers  equivalent  to  payment,  the  order  of  removal  was 
made.  At  that  time,  then,  the  pauper  had  not  gained  any  setdement  in  the 
parish  of  St.  Botolph.  It  is  therefore  unnecessary  to  consider,  whether  the 
finding  of  the  justices  that  the  annual  value  of  the  tenement  was  less  than  10/., 
is  material  or  not.  I  am  of  opinion,  that  the  subsequent  payment  of  rent  does 
not,  by  restrospective  operation,  give  the  party  a  settlement  in  the  parish  of  St 
Botolph,  at  the  time  when  the  order  of  removal  was  made.  I  fully  agree  with 
my  brother  Bayley,  that  since  the  85  6.  3,  c.  101,  it  is  not  necessary  to  re- 
move paupers  actually  chargeable,  within  forty  days  after  they  have  come  to 
settle,  but  that  they  may  be  removed  at  any  time  after  they  have  become  so 
chargeable. 

LrrTLEDALE,  J.  It  is  unnecessary  in  this  case  to  decide  the  question,  whe- 
ther, in  opposition  to  the  contract  of  the  parties,  any  other  value  than  the  rent 
actually  payable  can  be  set  up,  because  since  the  statute  of  the  59  6.  3>  c.  50, 
no  settlement  can  be  gained  until  a  year's  rent  is  actually  paid.  Now  in  tfais 
case  the  order  of  removal  was  made  on  the  5th  of  August,  and  the  year's  rest 
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was  not  piid  until  the  14tk.  The  subeequent  payment  of  the  rent  cannot,  by 
ntrotpeedTe  operation^  give  him  a  settlement  at  the  time  when  the  order  of 
lemonl  wae  made,  and  therefore  the  pauper  had  not  gained  any  settlement  at 
MKA-i  that  time,  and  having  then  become  actually  ^chargeable,  he  was  properly 
^  removed.     The  order  of  sessions  must,  therefore,  be  confirmed. 

Order  of  sessions  confirmed. 

The  KING  v.  JOSEPH  SHEARD  and  Another,  Overseers  of  SOOTHILL. 

A  notice  of  appeal  agminat  overaeera*  accounta,  atated  that  the  appellant  objected  to  certain 
■ptdfied  {payment  a  alleged  in  the  acoottnta  to  have  bean  made  to  persona  specified  by  name 
m  the  notice :  HeJd,  that  the  notice  waa  bad  because  it  did  not  ataie  the  cause  and  groond 
of  appeal  as  required  by  41  Q,  3,  Q.  t^,  a.  4. 

The  attorneys,  some  days  before  the  appeal  waa  tried,  agreed  to  admit  on  the  trial  of  the 
appeal,  that  the  auma  objected  to  were*  paid  to  the  persona  to  whom  it  was  alleged  in  the 
acooonta  that  they  were  paidi  Hdd,  that  this  waa  not  any  waiver  of  the  irregularity  in  the 
notice,  becauae  the  consent  of  the  attorneys  was  not  signified  in  open  court. 

Upon  an  appeal  by  John  Twigg  against  the  accounts  of  the  overseers  of  the 
poor  of  the  township  of  Soothill  from  April,  1828,  to  April,  1823,  the  counsel  for 
the  respondents  objected  to  the  sufficiency  of  the  notice  given  by  the  appeUant; 
the  sessions,  however,  overruled  the  objection,  and  proceeded  to  hear  the  merits 
ff  the  'appeal,  and  struck  out  certain  items  in  the  accounts,  subject  to  the  opi- 
sion  of  this  court  on  the  following  case : 

The  appellant  was  a  rated  inhabitant  of  the  township  of  Soothill,  and  having, 
St  the  October  sessions,  1823,  entered  an  appeal  against  the  accounts  of  the 
respondents  on  the  2d  of  January,  1824,  served  the  following  notice  upon  the 
respondents.   This  notice  stated  that  the  appellant,  at  the  last  adjourned  quarter 
sessions,  had  entered  his  appeal  against  die  accounts  of  Joseph  Sheard  and 
Thomas  Tong,  overseers  of  the  poor  of  the  township  of  Soothill,  from  the 
nooth  of  April,  1822,  to  the  month  of  April,  1823,  and  that  the  appellant  would 
object  to  thirty-five  items  or  charges  of  payments  in  the  accounts  specified  in 
*857n  ^®  notice.   It  then  set  out  the  ^names  of  the  persons  on  whose  account 
^  the  payments  were  made,  the  sums  paid,  and,  in  some  instances,  the 
purposes  for  which  they  made.     It  then  proceeded  to  state  that  the  appellant 
would  insist  upon  the  appeal  that  ail  these  items  ought  to  be  struck  out  of  the 
accounts  and  disallowed.     The  counsel  for  the  respondents  objected  to  the 
hearing  of  the  appeal,  on  the  ground  that  the  particular  causes  and  grounds  of 
appeal  against  the  items  contained  in  the  said  notice  were  not  specified  and 
stated  in  the  said  notice,  as  directed  and  required  by  the  statute  41  6.  3,  c.  23, 
s.  4.     On  the  14th  day  of  January,  1824,  the  day  before  the  appeal  came  on 
to  be  heard,  the  attorney  for  the  respondents  and  the  attorney  for  the  appellant 
entered  into  the  following  admissions.     **'We  do  agree  to  admit  that  all  the 
payments  charged  in  the  accounts  of  the  respondents  to  which  the  appellant  ob- 
jects, were  actually  made  to  or  for  the  use  of  the  several  persons  to  whom  the 
same  are  charged  to  have  been  paid,  and  that  the  several  sums  charged  in  such 
aceoontB  to  have  been  paid  to  three  several  persons  (named  in  the  notice  of 
appeal)  respectively,  were  for  debts  contracted  by  the  overseers  of  the  poor  of 
the  township  of  Soothill,  in  one  or  more  years  previous  to  the  year  in  which 
the  respondents  were  overseers,  and  were  not  contracted  by  the  respondents 
for  the  service  of  their  current  year,  and  the  respondents  undertake  to  produce 
spon  the  hearing  of  the  appeal  the  original  accounts,  and  vouchers  regarding 
the  items  and  sums  of  money  objected  to  by  the  appellant.    The  court  of  quar- 
ter sessions,  without  expressing  any  opinion  as  to  the  validity  of  the  notice, 
considered  the  admissions  as  a  complete  waiver  of  the  objection  to  it,  and  en- 
*85fll   *^^<1  into  the  merits  of  the  said  appeal.     The  cause  *was  argued  on  a 
-)  former  day  during  these  sittings,  by  Blackburn  in  support  of  the  order 
of  seseions,  and  MdtrBon  and  Greenwood  contrii.    It  was  contended,  first 
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that  although  the  41  G.  8,  c.  23,  s.  4,  required  in  terms  that  the  notice  ahould 
specify  the  particular  causes  or  ground  of  appeal,  it  was  sufficient  to  specify  the 
particular  items  and  the  parties  to  whom  they  were  alleged  to  be  paid.  The 
overseer  was  not  bound  to  explain  the  ground  of  particular  chaiges.  The 
party  objecting  to  those  charges,  therefore,  could  not  be  bound  to  do  more  than 
to  state  generally  that  he  objects  to  those  items.  Secondly,  that  the  parties, 
by  entering  into  admissions,  had  waived  any  irregularity,  if  there  were  any 
such  in  the  notice.  On  the  other  side,  it  was  contended  that  the  notice  was 
insufficient  in  not  stating  the  particular  cause  of  appeal.  That  might  have  been 
either  that  the  sums  chaiged  were  not  paid,  or  that  they  were  illegally  paid 
They  cited  Rex  v.  7%e  Justices  of  Oafordshire,  1  B.  d^  C.  279.  Secondly, 
that  there  was  no  sufficient  waiver  in  this  case,  because  the  statute  expressly 
directed  that  the  sessions  should  not  examine  into  any  other  causes  of  appeal 
than  those  specified  in  the  notice,  unless  it  were  done  by  the  consent  of  the 
attorneys  signified  by  them  in  open  court.  Here  there  was  no  consent  in  open 
court. 

Cur.  adv.  vult. 
Baylet,  J.,  now  delivered  the  judgment  of  the  court.  The  statute  41  6.  3, 
c.  23,  requires  one  of  two  things,  either  notice  in  writing,  stating  and  specifying 
the  particular  causes  or  grounds  of  appeal ;  or,  secondly,  consent  by  the  over- 
seers, to  be  signified  by  them  or  their  attorney  in  open  court,  that  the  ses- 
sions may  proceed,  though  there  has  been  no  proper  notice.  The  notice  in 
^writing  is  to  be  signed  by  the  party  giving  it,  or  his  attorney,  and  to  be  r«oKA 
left  at  the  place  of  abode  of  the  officers,  and  the  sessions  are  not  to  ex-  ^ 
amine  into  any  other  cause  or  ground  of  appeal  than  those  which  the  notice 
specifies.  Two  questions  therefore  arise :  Has  there  been  such  a  notice  as 
the  statute  requires  ?  Has  there  been  such  a  waiver  ?  In  this  case  the  original 
Jiotice,  which  was  served  eleven  days  before  the  commencement  of  the  sessions, 
■merely  stated  that  the  appellant  would  object  to  thirty-five  items  or  chai^  of 
j)ayment,  which  he  specified.  On  what  grounds  he  would  object  he  did  not 
«tate.  The  day  after  the  sessions  commenced,  being  the  day  before  their  ad- 
journment day,  the  attorneys  for  the  appellant  and  respondents  agreed  to  admit, 
that  all  the  payments  objected  to  were  in  fact  made,  but  that  three  of  them  were 
.for  debts  contracted  in  prior  years,  not  for  debts  contracted  for  the  service  of  the 
year  to  which  the  accounts  referred,  and  the  respondents  agreed  to  produce  the 
original  accounts  and  vouchers  regarding  the  items  objected  to.  The  sessions 
sexpressed  no  opinion  as  to  the  notice,  but  thought  these  admissions  a  waiver 
of  all  objections  to  it.  As  to  the  waiver,  the  statute  expressly  provides  that  the 
sessions  shall  not  examine  or  inquire  into  any  ground  of  appeal  not  specified  in 
the  notice,  with  this  single  exception  only,  of  consent  by  the  overseers,  signified 
by  them  or  their  attorney  in  open  court,  and  we  think  that  the  statute  has  ex- 
cluded, and  intended  to  exclude,  all  questions  of  waiver  in  any  other  way,  and 
that  as  there  was  no  such  consent  as  the  statute  requires,  we  cannot  enter  into 
the  question  of  any  other  species  of  waiver.  Then  can  it  be  said  that  this  no- 
tice states  and  specifies  the  particular  causes  and  grounds  of  appeal  ?  It  states 
only,  *that  the  appellant  will  object  to  thirty-five  items  or  charges  of  r«ogA 
payment :  but  why  ?  It  may  be  because^they  are  false  items,  that  they  ^ 
have  not  been  paid ;  it  may  be,  because,  they  ought  not  to  have  been  paid ;  it 
may  be,  because  though  paid,  and  rightly  paid,  they  ought  not  to  be  brought  in 
charge  against  the  parish,  but  ought  to  be  borne  personally  by  the  overseers. 
And  where  a  notice  is  general,  and  leaves  it  uncertain  upon  which  of  several 
possible  grounds  of  objection,  an  item  is  questioned,  can  we  say  that  it  states 
and  specifies  a  particular  ground  ?  We  think  not  Then«  will  the  admissions 
supply  the  defect  in  this  notice,  not  as  a  waiver,  but  as  making  it  a  good  notice 
in  itself.  The  statute  prescribes  no  form  of  notice,  it  specifies  no  time  withio 
which  it  shall  be  delivered ;  and  its  only  object  being  that  the  respondents  may 
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know  difltniedy  what  objections  they  are  to  prepare  to  meet ;  and  so  long  as 
that  knowledge  is  fairly  communicated  to  them  in  writing,  it  may  be  thought, 
that  the  mode  in  which  it  is  communicated  is  immaterial.  But  it  can  never  be 
supposed  that  the  respondent's  attorney  meant,  by  entering  into  these  admis- 
sions, to  waive  an}  other  objections,  which  would  otherwise  have  been  open 
to  him  ;  his  authority  would  be  to  uphold  the  rights  of  the  respondents,  not  to 
give  them  up ;  and  where  the  statute  requires  notice  in  writing  to  be  left  at  the 
place  of  abode  of  the  persons  on  whom  it  is  to  be  served,  we  think  we  ought 
not,  except  upon  very  clear  grounds,  to  allow  it  to  be  dispensed  with. 

Order  of  sessions  quashed. 

•861]  ♦CLEMENTI  and  Othere  v.  WALKER. 

Ab  author  pnblishes  his  work  in  a  foreign  country  in  1814,  and  afterwards  agrees  to  sell  to  A. 
the  ezcfauive  right  of  printing  the  same  work  in  this  country,  but  no  agreement  or  consent 
m  writing  was  toen  entered  into.  A.  publishes  the  work  in  September,  1814,  in  England. 
In  1818,  B.  publishes  the  same  in  England.  In  1822,  the  author,  by  an  agreement  in  writ- 
ing, aseiffiiB  to  A.  the  exclusive  right  of  printing  the  work  in  England :  JfeU,  that  A.  did 
not,  by  tne  parol  consent  given  by  the  author  in  1814,  acquire  the  exclusive  right  of  pub- 
lishing the  work  in  England :  secondly,  that  that  could  not  be  deemed  a  publication  by  the 
author,  not  being  made  on  his  account  or  for  his  benefit :  thirdly,  that  the  publication  by  B. 
in  1818,  was  a  lawful  publication :  and,  fourthly,  that  the  author  could  not  afterwards,  in 
1822,  by  mnking  a  valid  assignment  to  A.,  enable  him  to  maintain  an  action  against  B.  for 
selling  a  copy  of  the  same  work  after  such  assignment  was  executed. 

Casb.     The  first  count  of  the  declaration  stated  that  the  plaintiffs,  before  and 
at  the  time  of  the  committing  the  grievances  thereinafter  mentioned,  were  the 
proprietors  of  the  copyright,  of  and  in  a  certain  book  being  a  musical  compo- 
sition, called  **  Vive  Henri  Quatre,"  the  celebrated  national  French  air,  with 
an  introduction  and  eight  variations  for  the  piano  forte,  first  printed  and  pub- 
lished within  fourteen  years  last  past;  to  wit,  at,  &c.,  Westminster,  in  the  county 
of  Middlesex,  yet  that  the  defendant  well  knowing  the  premises,  but  contriving, 
^.,  Uieretofore  and  after  the  passing  of  a  certain  act  of  parliament  in  the  54 
6.  3,  to  wit,  on  the  26th  day  of  January,  1822,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said  plaintiffs 
against  the  defendant,  to  wit,  at,  ^.,  knowingly,  wrongfully,  and  injuriously,  and 
without  the  consent  of  the  plaintiffs,  so  being  the  proprietors  of  the  copyright 
of  and  in  such  book  first  had  and  obtained  in  writings  printed  and  caused  to 
be  printed,  divers,  to  wit,  2000  copies  of  the  said  book  of  the  plaintiffs,  by 
means  whereof  the  plaintiffs  were  greatly  injured  and  damnified  to  wit,  at,  dz;c. 
There  were  other  counts  for  having  published  and  exposed  to  sale,  the  same 
work,  Ac.     At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  in 
*nti2l  *^^^^  term,  a  verdict  was  found  for  the  plaintiffs  with  nominal  da- 
-^  mages,  subject  to  the  opinion  of  this  court  on  the  following  case : 
Mr.  F.  Kalkbrenner,  a  foreigner,  composed  the  music  in  question,  in  France, 
in  the  summer  of  1814.     Before  he  came  to  England,  which  he  did  in  June  in 
that  year,  he  agreed  with  Mr.  Pleyel,  a  publisher  of  music  in  Paris,  that  he 
should  haye  the  right  of  publishing  such  music  in  France  only,  reserving  to 
himself  the  right  of  publication  in  England.     It  was  not  published  in  France 
before  Mr.  Kalkbrenner  quitted  that  country  to  come  to  England.  On  the  17th 
of  June,  1814,  there  were  deposited  by  Mr.  Pleyel,  five  copies  of  the  musical 
composition  in  question,  in  the  depftt  at  Paris  for  entry  of  copyright  in  France. 
It  has  been  published  and  sold  in  France  up  to  the  present  time.     Shortly 
after  Kalkbrenner  arrived  in  England,  viz.,  on  the  12th  of  July,  1814,  he  sold 
the  work  in  question  with  two  others  by  a  parol  agreement  for  the  sum  of  30/. 
to  the  plaintiffs,  and  two  other  partners  since  dead,  and  which  sum  was  then 
paid  to  him  for  the  same.    A  few  days  after  such  sale  Kalkbrenner  returned  to 
France*  and  then  corrected  the  engraving  of  the  composition  for  the  publication 
in  Paris  for  Mr.  Pleyel,  and  did  not  see  the  work  published  at  Paris  till  the 
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IbDowing  year,  1816.  The  plaintifrs  first  published  the  eompositioii  in  Eng- 
land between  the  8d  and  10th  of  September,  1814.  At  the  distanee  of  two 
years  aAer  this,  Kalkbrenner  was  paid  by  Mr.  Pleyel  900  Arancs,  which  is 
equal  to  about  8/.  sterling,  for  the  right  Kalkbrenner  had  so  sold  to  him.  On 
the  24th  of  January,  1822,  Kalkbrenner  being  in  England,  executed  an  assign- 
ment in  writing  of  his  copyright  in  the  musical  composition  in  question  to  the 
plaintiffs,  agreeably  to  the  terms  of  *sale  made  by  him  to  them  in  1814.  r,o«Q 
The  defendant  s<rid  a  copy  of  the  work  in  question  to  Mr.  Lindsey  on  ^ 
the  20th  of  February,  1822,  at  his  shop  in  London,  for  two  shillings.  Such 
copy  was  on  English  paper  and  from  an  English  engraving.  The  son  of  the 
defendant,  in  1818,  purchased  a  copy  of  the  composition  published  by  Pleyel 
at  a  shop  in  France,  with  a  number  of  others  by  the  same  author,  which  the 
defendant  caused  to  be  engraved  and  published  in  England,  in  December,  1818. 
The  defendant's  edition  was  a  fac-simile  of  the  copy  so  purchased  by  his  son, 
and  there  was  no  difference  between  that  edition  snd  the  edition  published  and 
sold  by  the  plaintiffs  in  England.  There  is  a  register  kept  at  Paris,  and  by  the 
law  of  France  all  musical  publications  must  be  registered,  and  a  copy  of  the 
■aid  composition  was  duly  registered  and  deposited  there  the  17th  of  June, 
1814.  The  defendant's  son  never  heard  or  saw  the  composition  until  he  saw 
it  at  the  shop  in  Paris  in  1818.  This  case  was  argued  on  a  former  day  at 
these  sittings,  by  Comyn  for  the  plaintiffs,  and  Campbell  for  the  defendant 

For  the  plaintiffs,  it  was  insisted  that  they,  as  the  proprietors  of  the  copyright 
were  entitled  to  recover.  The  statute  8  Anne,  c.  19,  gave  the  sole  right  of 
printing  any  book  to  the  author  or  his  assignee  for  fourteen  years,  to  commence 
from  the  day  of  his  first  publishing  the  same.  That  statute  is  explained  by  the 
subsequent  statutes  of  the  41  6.  3,  c.  107,  and  the  54  G.  3,  c.  106.  They  were 
all  passed  to  secure  the  rights  of  authors,  and  ought  to  be  construed  most  favour- 
ably for  them.  The  publication  of  the  work  by  the  plaintifTs  in  September, 
1814,  did  not  confer  upon  them  the  exclusive  right  of  printing  the  same,  because 
there  was  no  consent  of  *the  suthor  in  writing  as  required  by  the  statute,  r^QOA 
Power  V.  Walker^  8  M.  &  S.  7.  But  that  publication  having  been  made  l> 
with  the  sanction  of  the  author,  is  to  be  deemed  a  publication  by  Attn  at  that 
time,  and  a  subsequent  printing  of  the  same  work  by  the  defendant  was  a 
wrongful  publication  of  it.  The  right  vested  in  the  author  in  1814,  and  con- 
tinued in  the  author  until  he  executed  a  valid  assignment  of  it  to  the  plaintiffs 
in  1822 ;  and  there  being  a  sale  of  a  copy  of  the  work  aAer  that  period  by  the 
defendant,  a  good  right  of  action  thereby  accrued  to  the  plaintiffs. 

For  the  defendant,  it  was  contended  that  there  having  been  a  previous  publi- 
cation of  the  work  in  a  foreign  country  by  the  assent  of  the  author,  he  could  not 
afWrwards  claim  the  exclusive  right  of  publishing  it  in  this  country.  It  was 
true,  that  in  Edgeberry  v.  Stephens,  2  Salk.  447,  a  patent  for  a  thing  practised 
beyond  seas  was  held  good,  but  that  case  turned  upon  the  words  of  the  statute, 
21  Jac.  1,  c.  3,  s.  6,  which  authorized  the  granting  of  patents,  for  the  working 
of  any  new  manufacture,  to  the  first  and  true  inventor.  By  the  statute  of  Anne, 
the  exclusive  right  is  given  to  the  author  for  a  term  to  commence  from  the  time 
of  his  first  publishing  the  same.  All  the  statutes  upon  this  subject  contemplate 
a  work  published  for  the  first  time  in  England.  The  provisions  in  the  8  Anne, 
c.  19,  s.  2,  requiring  the  copy  of  all  books  thereafler  to  be  published  to  be  en* 
tered  at  Stationers'  Hall,  and  copies  to  be  delivered  there,  as  well  As  the  clauses 
giving  power  to  the  archbishop  of  Canterbury  and  other  great  officers  of  state 
to  settle  the  prices  of  *books,  all  show  that  the  legislature  contemplated  rMA5 
a  work  published  for  the  first  time  in  England.  Sec.  7  enacts,  that  the  ^ 
act  shall  not  extend  to  prevent  the  importation  of  any  book  printed  in  Greek, 
Latin,  or  any  other  language  beyond  the  seas.  From  that  section  it  appears, 
that  any  book  already  printed  beyond  the  seas  may  be  imported  and  sold  bere* 
and  if  that  be  so,  why  should  it  not  be  reprinted  here  ?     The  reprinting  would 
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give  employment  to  British  indaetry  and  capital.  The  12  6.  2,  c.  86«  prohi- 
bits the  importation  of  books  originally  composed  and  printed  here  and  after- 
wards reprinted  abroad,  but  it  does  not  prohibit  the  importation  of  books  pub- 
lished abroad  in  the  first  instance.  The  author  in  this  case,  by  once  publishing 
hit  work  in  France,  dedicated  it  to  the  public^  and  cannot  afterwards  claim  an 
exclusive  copyright  in  this  country.  Suppose  the  work  had  been  published 
abroad  for  fifty  years,  and  some  person  had  reprinted  it  here,  surely  the  author 
aAer  such  a  lapee  of  time  could  not  for  the  first  time  claim  the  work,  reprint  it, 
and  then  bring  an  action  against  the  party  who  had  reprinted  it  here.  The 
plaitttifls  acquired  no  right  until  1822.  The  defendant  had  before  that  time 
pablished  the  work  here.  That  was  a  lawful  publication,  for  he  might  at  that 
time  have  imported  any  number  of  copies  printed  in  France.  Having  once 
pablished,  it  was  not  competent  to  the  author  sUb'  such  a  lapse  of  time  to  claim 
the  exclusive  right  of  publishing  in  this  country 

Cur,  adv.  vuli. 
Batubt,  J.,  now  delivered  the  judgment  of  the  court,  and  after  stating  the 
(tern  of  the  case,  pn>ceeded  as  follows : 

M^*i       *The  first  question  in  this  case  is,  whedier  the  publishing  of  the  work, 
•^  in  September,  1814,  gave  to  the  plainiifls  the  privileges  conferred  upon 
authors  by  the  legislature,  and  we  are  of  opinion  that  it  did  not,  because  there 
Wis  not  any  assignment  or  consent  in  writing  given  by  the  author  previously 
to  that  publication.     The  case  of  Power  y.  IVtUker  is  an  authority  to  show 
that  a  parol  assignment  is  not  sufiicient  to  give  to  the  assignee  the  privileges 
conferred  by  the  legislature  upon  the  author.     We  are  also  of  opinion  that 
Kalkbrenner  did  not  thereby  acquire  the  exclusive  privilege  of  printing,  because 
it  was  not  printed  upon  his  account,  nor  was  it  done  with  a  view  of  conferring 
any  privilege  upon  himself.     The  next  question  is,  whetlier  the  publication  by 
the  defendant,  in  1818,  was  a  wrongful  publication,  so  that  the  author,  or  any 
person  claiming  under  him,  might  put  a  stop  to  it  ?     And  that  question  depends 
upon  two  points ;  first,  whether  the  protection  and  exclusive  privilege  given 
by  the  statute  of  Anne,  and  subsequent  statutes,  extends  to  cases  where  the 
author  prints  and  publishes  abroad  oniy^  without  ever  publishing  in  this  coun- 
try ;  and,  secondly,  whether  it  extends  to  cases  where  he  is  the  first  who  pub- 
lishes abroad,  and  afterwards  is  publisher  here,  but  not  until  after  a  reasonable 
time  for  his  publishing  here  has  elapsed,  and  after,  some  other  person,  without 
any  fraud,  and  in  the  regular  and  fair  course  of  trade,  has  published  the  work 
in  this  country.     The  difierent  statutes  which  give  protection  to  authors,  do 
net  give  it  as  to  all  books,  but  as  to  printed  books  only.     The  8  Ann,  c.  19, 
begms  by  reciting,  that  printers  had  of  late  frequently  printed  books  and  other 
writings,  without  consent  of  the  authors,  to  their  detriment,  and  too  often  to  the 
*8(I71  ^^  ^^  *them  and  their  families,  and  to  prevent  such  practices,  and  for 
•^  the  better  encouragement  of  learned  men  to  write  useful  books,  it  enacts, 
that  the  authors  or  purchasers  of  the  copyright  of  books  already  printed  shall 
have  the  sole  right  of  printing  such  books  for  twenty-one  years,  and  the  au- 
thors of  books  not  then  published,  or  thereafter  to  be  composed,  should  have 
the  sole  right  of  printing  for  fourteen  years,  and  if  any  other  person  should 
print,  reprint,  or  import,  without  consent  from  the  proprietors,  signed  in  the 
presence  of  two  witnesses,  or  knowing  of  its  having  been  so  printed,  should 
aeli,  without  consent,  he  should  pay  a  penalty.     By  section  2,  no  person  shall 
be  subject  to  these  forfeitures  for  printing  or  reprinting  unless  the  tide  of  any 
book  thtru^tr  to  be  publiihed  shall,  before  such  publication  (i.  e.  before  it  if 
published  by  the  author)  be  entered  in  the  register  book  of  the  company^  at 
StaHontr$*  Hail.     By  section  5,  nine  copies  of  each  book  that  shall  be  printed 
aod  published  as  aforesaid,  shall  be  delivered  to  the  warehouse-keeper  of  the 
company  at  StatumetM*  Hall,  btfore  such  publication  made,  for  the  use  of  the 
royal  libraryt  and  the  libraries  of  Oxford,  Cambridge,  the  Scotch  universitiest 
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8ion  College,  and  the  Advocates'  Library,  in  Edinburgh,  on  pain  of  forfeitiDf 
6^  for  everv  copy,  besides  the  value  of  the  copy,  and  if  the  penalties  are  incur- 
red in  Scotland  they  shall  be  recovered  in  the  court  of  session.  By  section  7, 
this  shall  not  prohibit  the  importation,  vending  or  selling  of  books  in  any  foreign 
language,  printed  beyond  seas.  The  statute  of  Anne,  therefore,  not  only  gives 
protection  to  authors  as  to  books  therettfier  to  be  published,  but  to  books  pre" 
viotuly  printed,  but  the  British  legislature  must  be  supposed  to  have  legislated 
with  a  view  to  British  interests  and  *the  advancement  of  British  learn-  r»ggo 
ing.  By  confining  the  privilege  to  British  printing,  British  capital,  ^ 
workmen,  and  materials  would  be  employed,  and  the  work  would  be  within 
the  reach  of  the  British  public.  By  extending  the  privilege  to  foreign  printing, 
the  employment  of  British  capital,  workmen,  and  materials  might  be  suspended, 
and  the  work  might  never  find  its  way  to  the  British  public.  Without  very 
clear  words,  therefore,  to  show  an  intention  to  extend  the  privilege  to  foreign 
publications,  I  should  think  it  must  be  confined  to  books  printed  in  this  king- 
dom, and  instead  of  there  being  any  such  clear  words  to  show  that  intention, 
there  are  provisions  which  strongly  imply  the  latter.  The  provisions  directing 
that  the  authors  of  books  generaiiy  shall  have  the  sole  right  of  printing  and  re- 
printing, and  that  before  publication  the  title  shall  be  entered,  and  copies  deli- 
vered at  Stationers'  Hall,  evidently  contemplate  a  British,  not  a  foreign  publica- 
tion. The  12  G.  2,  c.  36,  which  prohibits  the  importation  of  books  reprinted 
abroad,  and  first  composed  and  printed  in  Great  Britain,  evidently  considers  the 
statute  of  Anne  as  confined  to  books  printed  here.  The  41  G.  8,  c.  107,  con- 
tains provisions  similar  to  those  in  the  8  Anne  and  12  G.  2,  and  extends  those 
privileges  to  works  published  in  Ireland  and  other  places,  so  as  to  prevent  the 
pirating  of  British  works  in  any  of  the  British  dominions  in  Europe.  But  it 
has  no  provisions  particularly  bearing  on  the  present  question.  By  the  54 
G.  3,  c.  156,  the  provision  for  delivering  copies  at  Stationers'  Hall,  ib 
repeated,  and  it  is  provided,  that  on  demand  made  in  writing,  at  the  place 
of  abode  of  the  publisher,  within  twelve  months  after  the  publication  thereof, 
eleven  copies  shall  be  delivered  at  Stationers'  Hall,  under  a  ^penalty  r^ogg 
of  0/.  for  each  copy  not  delivered,  and  the  value,  so  that  it  deariy  ^ 
contemplates  that  the  publisher  must  have  a  residence  within  this  kingdom, 
and  evidently  looks  not  to  a  foreign  but  to  a  home  publication.  This  last 
statute  introduces,  for  the  first  time,  aAer  the  word  compo9tdy  the  additional 
words  *•  printed  and  published,"  and  therefore  explains  what  might  have  been 
understood  from  the  former  provisions.  Upon  this  view  of  the  several  sta- 
tutes it  appears  to  me  tliat  the  legislature  contemplate  publications  here  and  here 
only,  and  that  they  contemplate  such  publications  only  when  they  are  made  by 
the  author,  or  under  such  consent  and  authority  from  him  as  the  statutes  require, 
and  that  they  contemplate  such  publications  only  when  they  are  capable  of 
advancing  literature  here,  viz.,  before  the  work  is  published  here,  by  a  person 
who  has  obtained  it  fairly  and  bona  fide,  under  a  previous  publication,  by  the 
author  in  a  foreign  country.  Now,  here  the  work  was  composed  before  June, 
1814.  In  that  month  the  author  sanctioned  a  publication  of  it  in  France,  and 
five  copies  of  it  were  deposited  in  a  musical  dep6t  at  Paris.  In  July,  1814,  the 
author  made  a  verbal  arrangement  with  the  plaintiff,  and  he  published  in  the 
September  following;  but  the  publication  was  not  a  publication  by  the  author,  so 
as  to  entide  him  to  the  statutory  privilege,  nor  was  it  such  a  publication  as  would 
secure  the  right  to  the  plaintiff,  because  it  had  not  such  authority  or  consent 
from  the  author  as  the  statutes  required.  It  was  then  an  unprotected  publica- 
tion, and  not  a  publication  which  would  give  an  exclusive  right,  or  preclude 
any  other  from  publishing.  Whilst  things  remained  in  this  state  the  defendant 
published,  viz.,  in  1818.  The  plaintiff  had  nothing  to  give  him  the  semblanee 
of  a  valid  right  *till  January,  1822,  and  the  question  is  whether  the  sub-  rm(i 
sequent  assent  of  the  author  gave  the  plaintiff  a  right  to  put  a  stop  to  >- 
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th3  curculation  of  that  work.     The  point,  whether  an  author  publishing  abroad 
is  entitled  to  the  privilege  here,  if  he  ie  the  first  person  who  publishes  here« 
does  not  arise ;  because  before  there  was  any  publication  in  this  case  which  can* 
stand  in  the  place  of  an  author's  publication,  there  was  an  unathorized  publica- 
tion by  the  plaintiff,  and  an  unexceptionable  publication  by  tlie  defendant.   The 
ease,  therefore,  is  reduced  to  this,  whether  an  author  who  first  publishes  abroad, 
and  instead  of  using  due  diligence  to  publish  here,  forbears  to  publish  until 
some  other  person*  fairly  and  without  blame,  publishes  here,  can  insist  upon 
his  privilege,  and,  at  a  dutance  of  time,  stop  a  publication  which,  in  the  interim, 
has  taken  place  here,  and  treat  the  continuance  of  Uiat  publication  as  a  piracy, 
tod  we  are  of  opinion  that  he  cannot.     Whether  the  act  of  printing  and  pub* 
lishing  abroad  makes  the  work  at  once  publici  juris  it  is  not  necessary  now  to 
decide;  but  we  have  no  doubt  that  it  becomes  publici  juris  if  the  author  does 
not  take  prompt  measures  to  publish  here.     To  hold  the  contrary  would  dis- 
courage Britiflh  enterprise,  and  stop  the  avenues  to  British  knowledge.     If  the 
author  does  not  promptly  print  and  publish  here,  why  are  the  public  to  be 
deprived  of  the  benefits  of  British  printing,  and  British  publication  ?  no  good  or 
plausible  reason  can  be  given  for  the  deprivation.    We  are,  therefore,  of  opinion, 
that  the  publication  by  the  plaintiff,  in  1814,  was  not  such  a  publication  as  gave 
any  privilege  to  him,  or  to  Kalkbrenner,  that  the  publication  by  tlie  defendant, 
in  1818,  was  an  unexceptionable  publication,  and  that  the  assignment  to  the 
«^p  plaintiff,  in  January,  1822,  did  not  *give  him  any  right  to  stop  the  sale 
-^  of  the  defendant's  publication,  and  consequently  that  this  action  cannot 
be  maintained. 

Judgment  of  nonsuit. 


The  KING  v.  COOKE. 

The  conrt  will  not  allow  a  plea  in  abatement,  to  an  indictment  for  a  misdemeanor,  to  be 
■mended.  Where  a  defendant  pleads  in  abatement  to  an  indictment  for  a  misdemeanor  that 
he  is  a  peer,  he  must  state  that  he  is  a  peer  of  the  United  Kingdom,  and  the  mode  in  which 
he  derives  his  title. 

Inoictmbnt  for  a  misdemeanor.  Plea,  Richard  Stafford  Cooke,  Lord  Sta^ 
ford,  Baron  Stafford,  who  is  indicted  by  tlie  name  of  K.  S.  Cooke,  late  of,  &c., 
gent.,  in  his  own  person  comes,  and  having  heard  the  said  indictment  read, 
prays  judgment  of  the  said  indictment,  because  he  says,  that  on  the  day  of 
taking  the  inquisition  aforesaid,  and  long  before,  he  was  and  from  thence  hi- 
therto has  been,  and  still  is  Lord  Stafford,  Baron  Stafford ;  and  the  state,  degree, 
tide,  and  honour  of  Lord  Stafford,  Baron  Stafford,  on  the  day  of  taking  the  in- 
quisition aforesaid,  and  long  before  had  and  enjoyed,  and  still  has  and  enjoys ; 
and  this  he  is  ready  to  verify ;  wherefore,  &c.  Demurrer  and  joinder.  In 
Easter  term,  Campbell  moved  for  leave  to  amend  the  plea. 

Ptr  Curiam*  This  plea  merely  goes  to  the  description  of  the  defendant, 
and  avoids  the  merits  of  the  question.  Whether  it  be  true  or  false,  the  indict- 
ment will  be  tried  in  the  same  mode.  No  instance  can  be  found  in  which  such 
a  permission  has  been  granted.  The  court  will  therefore  abide  by  the  rule  es- 
tablished in  civil  cases,  not  to  allow  a  plea  in  abatement  to  be  amended. 

Rule  refused. 

The  demurrer  was  now  aigued  by 
tgynl  ^TaXfoutd^  for  the  prosecution.  The  plea  is  bad  on  two  grounds. 
^  First,  that  it  does  not  appear  on  the  face  of  it  that  the  defendant  claims 
a  peerage  of  England,  or  of  the  United  Kingdom.  Secondly,  it  does  not  set  out 
the  mode  in  which  his  claim  is  derived.  As  to  the  first  point.  Lord  Sanchar's 
ease,  9  Co.  117,  decided,  that  no  one  is  to  be  accounted  a  peer  of  the  realm 
nnless  he  be  a  lord  of  parliament.  And  in  2  Inst.  667,  Lord  Cokb  says,  ^  all 
dukes,  marquesses,  earls,  viscounts,  and  barons  of  other  nations,  or  which  are 
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not  lordi  of  the  pariiament  of  Eii{flandt  are  named  annigeri,  if  they  be  no 
knights,  and  if  knights,  then  they  are  named  milite8."(o)  In  Bex  ▼.  ihoilySf 
Ld.  Raym.  10,  a  plea  of  this  nature  was  held  good  without  an  averment  thai  he 
was  unus  parium  regni  Anglis,  but  that  was  on  the  ground  that  the  letters-pa- 
tent by  which  the  peerage  was  created,  were  set  out*  Perhaps  an  act  of  par> 
liament,  1  Ed.  6,  *^  for  the  restitution  in  blood  of  the  Lord  Stafford,"  may  be 
relied  on  in  support  of  the  plea.  But  first,  that  was  not  a  publie  act,  and  there- 
fore the  court  will  not  take  judicial  notice  of  it ;  and  secondly,  the  peerage  now 
elaimed  is  not  the  peerage  therein  mentioned.  The  act  set  forth  a  particalar 
grievance  and  an  individual  claim,  and  was  passed  to  confer  a  benefit  on  an  in- 
dividual ;  it  does  not  even  refer  to  any  class  of  persons,  and  is,  therefore,  a  pri- 
vate act.  Bull.  N.  P.  223.  Secondly,  the  title  now  claimed  is  different  from 
that  mentioned  in  the  act.  That  restored  the  party  to  the  title  of  Lord  Stafford, 
and  enabled  him  to  bear  the  arms  of  the  barons  of  Suifibrd*  This  defendant 
daims  to  be  Baron  Stafford.  But  if  the  first  objection  were  insufficient,  the 
plea  is  bad,  for  not  showing  whether  the  title  is  derived  by  writ,  by  letters- 
patent,  by  descent  or  prescription*  For  the  *first  would  be  triable  by  r«gwA 
record,  the  second  by  production  of  the  letters-patent,  the  third  and  ^ 
fourth  by  the  country*  Bex  v.  KnoUy$,  It  is  therefore  necessary  that  the 
plea  should  show  how  the  title  is  derived,  in  order  that  the  prosecutor  may 
know  how  to  take  issue  upon  it. 

Campbell^  contra.  The  words  of  this  plea  must  have  a  reasonable  intendment, 
and  the  claim  of  the  defendant  must  be  construed  a  claim  to  be  a  baron  of  Eng- 
land. It  would  certainly  be  difficult  to  support  the  plea  without  the  aid  of  tbi 
act  of  parliament,  1  Ed.  6.  If  that  be  a  public  act  it  must  be  Considered  as 
embodied  in  the  plea.  By  that  act  Lord  Stafford  was  restored  in  blood,  and  it 
was  enacted,  that  he  should  have  in  parliament  and  other  places,  the  room,  name, 
place,  and  voice  of  a  baron»  And  by  a  subsequent  section  he  is  authorized  to 
take  the  arms  of  the  barons  of  Stafford.  In  all  judicial  proceedings,  where  a 
person  is  described  by  a  title  of  peerage  in  England,  he  must  be  ti&en  to  be  a 
peer  of  England.  The  act  in  question  is  a  public  act.  All  statutes  relating  to 
measures  of  state  are  public.  This  act  touches  the  king*s  prerogative,  it  also 
affects  one  branch  of  the  legislature,  and  therefore  all  the  peen  of  the  realm. 
It  must,  therefore,  be  considered  as  a  public  act,  and  the  court  must  take  judicial 
notice  of  it.  The  peerage  is  thereby  shown  to  be  an  English  peerage,  the  ori- 
gin of  it  is  also  shown,  and  the  defendant  can  only  have  it  by  descent.  There 
is  not  then  any  difficulty  as  to  the  mode  of  trial,  and  the  plea  is  good,  withont 
expressly  averring  that  he  claims  by  descent. 

Baylbv,  J.  If  the  indictment  in  this  case  had  described  the  defendant  as  a 
peer,  still  he  would  not  have  been  entitled  to  claim  any  pririlege  of  peerage. 
The  *plea,  therefore,  is  merely  a  dilatory  plea ;  and  pleas  in  abatement  r^^A 
to  a  writ  or  indictmdnt  must  give  a  better  writ  or  count,  they  must  be  ^ 
certain  in  ever}  particular ;  and  therefore,  in  this  case,  the  defendant  was  bound 
to  show  not  only  his  right  to  a  peerage,  but  also  how  he  derived  that  right. 
The  prosecutor  would  be  entitled  to  take  issue  as  to  that,  and  the  mode  of  trial 
depends  upon  the  nature  of  the  claim.  When  a  party  claims  to  be  a  peer  by 
writ,  he  is  not  a  peer  until  he  has  taken  his  seat  (  that  is  to  be  tried  by  the  record 
of  parliament.  If  by  patent,  the  title  is  complete  as  soon  as  the  patent  is  sealed. 
The  replication  in  that  case  would  be  non  concessit,  which  would  be  triable  by 
the  patent  itself.  If  the  claim  were  made  by  descent  or  prescription,  that  would 
be  triable  by  the  country.  The  difference  in  these  several  modes  of  trial  shows 
that  the  omission  to  state  in  what  way  the  defendant  claims  a  peerage,  is  an  ob* 
jection  to  the  substance,  and  not  merely  to  the  form  of  the  plea.  Then  is  the 
defect  remedied  by  the  act  of  pariiament  referred  to  ?  In  the  plea  the  defendaat 
calls  himself  Lord  Stafford,  Baron  Stafford ;  calling  a  person  l»rd  does  not  show 

(a)  Bee  also  1  Inst.  16  b. 
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him  to  be  a  peer  of  parliament,  ZoveTj  caae»  cited  in  the  CauntetB  ofSutbrntTM 
ease,  6  Co.  54.  But  it  has  been  aigued,  that  the  oonrt  must  presume  that  thia 
poiOA  is  heir  male  <^  the  person  restored  to  the  dignity  of  Lord  Stafford,  by 
that  act  of  parliament  Even  if  he  had  been  described  by  the  very  title  there 
mentioned,  be  must  have  averred  that  he  was  the  heir  male :  but  looking  at  the 
act,  in  order  to  connect  the  title  now  claimed  with  that  which  was  thereby  re- 
stored, the  court  would  have  to  take  for  granted  more  than  they  can,  properly, 
^^--|  on  a  plea  in  abatement  **  Lord  Staflbrd*'  is  the  *only  title  created  by 
^  that  act,  and  it  says  that  he  shall  be  a  baron,  but  does  not  state  by  what 
appellatioa.  llien  the  privilege  of  bearing  arms  is  given  in  terms  which  raise 
a  presumption,  that  the  old  title  was  *<  Baron  of  Stslbrd,"  not  Baron  Stafford, 
which  is  the* title  here  claimed.  If,  therefore,  we  exclude  this  act  from  our 
eonsideration,  tlie  plea  is  bad,  as  not  showing  how  the  title  is  derived.  If  we 
take  the  act  into  consideration  as  a  public  act  (upon  which  point  I  give  no  opi- 
aion)  still  in  order  to  make  the  plea  good,  it  was  necessary  for  the  defendant  to 
aver  that  he  was  heir  male  of  the  person  thereby  created  Lord  Stafford*  For 
these  reasons  there  must  be  judgment  of  respondeat  ouster. 

Judgment  accordingly. 


BLAKE  V.  JOSEPH  ATTERSOLL. 

The  annuity  act,  53  G.  3,  c.  141,  applies  only  to  annuities  granted  for  ])ecttniary  consideration, 
and  therefore,  where  by  marriage  settlement  10,0(KM.  was  to  be  paid  by  the  father  of  the 
wifii  to  tnwtees  upon  trust  to  jmv  the  interest  to  the  husband  for  life ;  and  the  iather  died 
without  bavins  paid  the  prinapal  to  trustees,  and  his  affairs  being  embarrassed,  and  it  being 
uncertain  whether  there  would  be  sufficient  to  pay  his  debts,  the  husband  agreed  to  accept 
in  lieu  of  the  10,0001.,  5000^  and  an  annuity  ot  125/.  payable  during  his  life :  it  was  held, 
that  such  annuity  granted  by  the  executors  of  the  father  did  not  require  to  be  enrolled  by 
the  statute  53  G.  3,  c.  141. 

Dbbt  on  bond  in  a  penal  sum  of  2600/.  conditioned  for  payment  by  defend- 
•nt,  and  one  John  Attersoll,  deceased,  of  an  annuity  of  126/.  to  the  plaintiff 
for  life.  Breach,  non-payment  of  the  arrears  of  the  annuity.  Plea,  first  crav- 
ing oyer  of  the  bond  and  condition.  The  condition  recited  a  marriage  settle- 
ment of  the*  plaintiff  and  the  sister  of  the  defendant,  and  an  agreement  by  Joseph 
Attersoli,  deceased,  to  secure  10,000/.  by  the  assignment  of  certain  dock  shares 
to  trustees  upon  the  trusts  of  the  settlement,  and  the  plaintiff  was  to  have  the 
4^^-.  interest  of  this  10,000/.  for  his  life.  The  condition  *then  recited,  that 
-*  no  transfer  of  the  50  dock  shares  had  ever  been  made  to  the  trustees ; 
and  that  the  sum  of  10,000/.  had  never  been  raised,  and  that  Joseph  Attersoli, 
the  father,  died  in  1812%  and  by  his  will  had  appointed  the  defendant  and  an- 
other executors ;  and  that  there  were  various  unsetded  and  doubtful  claims  and 
demands  against  Attersoli  the  deceased,  so  that  the  accounts  relative  to  his 
estate  and  effects  could  not  then  be  adjusted  by  his  executors,  and  therefore  it 
was  not  known  whether  his  estate  and  effects  would  be  sufficient  to  pay  the 
whole  of  his  debts  and  engagements,  and  it  was  probable  that  they  could  not 
be  administered  without  the  aid  and  assistance  of  the  court  of  chancery ;  that 
it  had  been  proposed,  therefore,  between  the -defendant,  the  tnistees  of  the  mai^ 
riage  settlement,  and  the  executors  of  Attersoli  the  father,  for  the  immediate 
and  final  settlement  of  all  claims  upon  the  said  executors,  or  upon  the  estate  of 
Attersoli  the  father,  in  respect  of  the  sura  of  10,000/.,  that  the  executors  should 
pay  to  Blake  the  plaintiff  6000/.,  and  should,  hy  their  joint  and  several  bond, 
secure  to  him  an  annuity  of  125/.,  payable  during  his  life ;  and  it  was  agreed 
that  that  sum  of  6000/.  and  the  annuity  should  be  in  full  satisfaction  of  the  sum 
of  10,000/.  due  and  owing  from  the  estate  of  the  father  to  the  trustees,  and  in 
eonsideration  thereof,  Blake  had  agreed  to  secure  to  the  trustees  10,000/.  by 
mortgage  upon  his  freehold  estates  in  Ireland ;  and  it  was  further  agreed  that 
the  sum  of  10,000/.  should  be  eonsidered  as  paid  and  discharged  by  the  exe* 
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cntora  to  the  trustees  of  the  marriage  setdement,  and  that  the  sum  of  10,000/. 
and  the  interest,  secured  by  the  mortgage,  should  be  held  by  them  on  the  trusts 
of  the  setdement.  It  then  recited  a  mortgage  deed  by  Blake,  and  that  he 
*and  the  trustees  of  the  marriage  setdement  had  released  and  discharged  r^c^jm 
the  executors  from  the  dock  shares  and  tlie  sum  of  10,000/.,  and  fi^m  ^ 
all  claims  and  demands  in  respect  of  the  marriage  settlement.  The  condition 
of  the  bond,  then,  was  for  the  payment  of  the  annuity  by  the  executors  by 
quarterly  payments.  The  plea  then  stated,  that  the  bond  was  made  after  the 
53  G.  3,  and  that  no  memorial  was  enrolled,  as  required  by  that  act.  Another 
plea  was,  that  at  the  time  of  the  release,  such  release  and  discharge  was  worth 
the  sum  of  50/.,  and  that  no  memorial  was  enrolled.  To  tliese  pleas  there  was 
a  general  demurrer. 

Jeremy  was  to  have  argued  in  support  of  the  demurrer ;  but  the  court  called 
upon 

Stephen  contri.  There  being  no  memorial  of  this  annuity,  it  is  Toid  by  the 
53  G.  3,  c.  141.  It  is  true,  that  in  Creapigny  v.  Wittenhoom^  4  T.  R.  790, 
it  was  held  that  an  annuity  granted  in  consideration  of  the  grantee's  giving  up 
his  business  to  the  grantor,  need  not  be  registered  under  the  17  G.  3,  c.  26 ; 
but  the  reasons  upon  which  that  decision  was  founded  do  not  apply  to  the  pre- 
sent case.  There  it  was  inferred  from  the  preamble,  that  the  statute  was  con- 
fined to  annuities  granted  for  pecuniary  considerations.  The  matters  contained 
in  that  preamble  are  not  to  be  found  in  the  53  G.  3,  c.  141.  It  may  fairly  be 
inferred,  tlierefore,  that  the  latter  statute  was  intended  to  have  a  wider  opera- 
tion. The  second  section  does  not  pursue  the  terms  of  the  former  act.  It  re- 
quires the  pecuniary  consideration  for  *granung  the  annuity  tu  be  en-  rM^iyo 
rolled.  From  that,  it  may  be  inferred  that  the  statute  contemplated  that  L 
there  might  be  some  other  consideradon,  and  that  is  made  clear  by  the  except- 
ing clause,  sect.  10,  which  enacts  that  the  statute  shall  not  extend  to  annuities 
given  by  will  or  marriage  setdement,  or  for  the  advancement  of  a  child,  or  to 
any  voluntary  annuity  granted  without  regard  lo  pecuniary  consideration  or 
money^s  worth.  It  would  seem,  from  this  clause,  that  annuities  granted  for 
other  than  a  pecuniary  consideration  were  deemed  by  the  legislature  to  be 
within  the  enacting  clause.  In  the  case  of  Jamee  v.  James^  2  Brod.  &  B.  702, 
the  court  of  C.  P.  were  of  opinion  that  the  statute  applied  only  to  cases  where 
a  pecuniary  consideration  was  given  for  the  annuity,  but  the  excepting  clause 
clearly  shows  that  to  be  incorrect.  The  object  of  the  enrolment  was  to  give 
publicity  to  the  transaction,  and  to  prevent  any  unfairness  which  was  likely  to 
be  encouraged  by  secresy ;  and  the  consideration  was  required  to  be  stated,  in 
order  that  it  might  be  seen  whether  an  inadequate  consideration  was  given  for 
the  annuity  or  not.  The  case  of  Morris  v.  Jone$,  2  B.  dt  C.  232,  only  shows 
that  collateral  securities  need  not  be  enrolled.  If  the  court  be  not  bound  by 
authorities,  this  ought  to  be  held  a  case  within  the  statute,  for  tlie  act  is  in  terms 
very  general.  The  enacting  clause  is  not  controlled  by  any  words  of  restric- 
tion, and  that  is  followed  by  a  clause  excepung  the  cases  of  annuities  granted 
by  wills  or  marriage  setdements,  and  other  cases  where  there  is  clearly  not  any 
pecuniary  consideration.  The  term  tnoney^e  worth,  in  the  excepung  clause, 
shews  clearly  that  the  enacting  clause  contemplated  considerations  not  pecu- 
niary. *Even  if  the  decision  in  Jamee  v.  Jamee  be  right,  still  here  the  r»o»n 
consideration  for  the  annuity  was  money's  worth,  and  not  being  a  volun-  ^ 
tary  annuity,  it  is  not  within  the  exception ;  and  one  of  tlie  pleas  expressly 
alleges  that  the  release  was  of  the  value  of  50/. 

Batlet,  J.  This  case  has  been  put  by  Mr.  Stephen  as  strongly  as  it  could 
be ;  but  I  am  satisfied  that  the  annuity  secured  by  the  bond  is  not  an  annuity 
required  to  be  enrolled  by  the  53  G.  3,  c.  141.  The  17  G.  3,  c.  26,  recitn 
that  the  pernicious  practice  of  raising  money  by  the  sale  of  life  annuities  had 
of  late  years  gready  increased,  and  was  promoted  by  the  secresy  with  which 
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such  Craiisactioiis  were  conducted.  The  mischief  contemplated  in  the  preamble, 
therefore,  was  the  practice  of  raising  money  by  the  sale  of  life  annuities.  Now, 
although  the  53  G.  3,  c.  141,  has  not  the  same  large  words  in  the  preamble, 
yet  there  is  sufficient  in  the  other  parts  of  it  to  show  that  the  legislature  had  in 
▼iew  the  same  object,  viz.,  preventing  the  sale  of  life  annuities.  Thus,  sect.  6 
enacts  that  annuities  shall  be  void,  in  case  any  part  of  the  consideration  for  the 
purchaj^e  of  such  annuity  shall  be  returned,  or  in  case  such  consideration  be 
paid  in  notes,  if  the  notes  shall  not  be  paid  when  due,  6ic,  So  sect.  8  enacts 
that  all  contracts  for  the  purchase  of  any  annuity  with  any  person  under  age 
shall  be  void.  The  recurrence  of  the  word  *'  purchase"  in  the  several  clauses, 
shows  clearly  that  the  legislature  intended  to  proceed  on  the  same  principle, 
and  had  in  view  the  same  object,  viz.,  the  restraining  of  the  practice  of  the  sale 
of  life  annuities.  Then,  is  this  the  case  of  the  sale  of  a  life  annuity  ?  It  ap- 
•fiAOi  P^^rs  on  the  pleadings,  that  on  the  marriage  of  the  defendant  Blake  *with 

•^  the  daughter  of  Attersoll  the  elder,  certain  dock  shares  were  agreed  to 
be  transferred  to  trustees,  to  enable  them  to  raise  the  sum  of  10,000/. ;  that 
Blake  was  to  have  the  interest  of  that  sum  for  his  life.  Attersoll  died,  and  the 
dock  shares  had  not  been  assigned.  It  appears  that  Attersoll  died  in  embar- 
rassed circumstances,  and  that  it  was  uncertain  whether  his  estate  would  be 
aaffieient  to  pay  his  debts.  Under  these  circumstances,  it  was  agreed  between 
Blake  and  the  executors  of  Attersoll  that  the  latter  should  pay  5000/.,  and 
secure  to  Blake  an  annuity  of  125/.  in  lieu  of  250/.,  to  which  he  was  entided 
by  his  marriage  settlement.  I  am  of  opinion  that  this  is  not  the  grant  of  an 
annuity  contemplated  by  either  of  these  acts  of  parliament.  It  is  not  an  annuity 
bought  by  the  grantee  and  sold  by  the  grantor.  Blake,  with  a  view  of  relieving 
the  estate,  gave  up  part  of  the  money  to  which  he  was  entided  by  his  marriage 
settlement,  and  agreed  to  receive  in  lieu  of  it  an  annual  sum,  amounting  to  ten 
shillings  in  the  pound  upon  the  sum  which  he  was  entitled  to  receive,  and  the 
executors  covenanted  to  pay  that  annual  sum  to  him.  The  court  of  King's 
Bench,  in  the  case  of  Crespigny  v.  Wittenhoom,  have  held  that  the  17  G.  3, 
c.  26,  did  not  apply  to  an  annuity  of  this  description ;  and  in  Hutton  v.  LewiSt 
5  T.  R.  640,  that  it  did  not  apply  to  an  annuity  granted  in  consideration  of  the 
grantee  resigning  his  situation  as  master  of  an  academy  in  favour  of  tlie  grantor, 
although  at  the  time  of  the  grant  the  grantee  agreed  to  assign  over  to  the  grantor 
his  household  furniture,  &c.,  at  an  appraised  value,  and  to  lend  a  sum  of  money 
*BA11  ^  ^^  grantor,  to  be  repaid  with  ^interest ;  and  there  Lord  Kenyon 

-'  says,  **This  annuity  is  not  granted  in  consideration  of  money  paid 
to  the  grantor,  but  of  resigning  the  grantee's  situation  in  favour  of  the  grantor. 
In  this  case,  the  grantee  of  an  annuity  is  the  executor  of  an  insolvent  estate,  out 
of  which  there  might  probably  be  no  surplus.  There  was  no  consideration 
money  from  the  grantee  to  the  grantor.  The  exception  in  the  53  G.  3,  c.  141, 
has  been  very  properly  commented  upon  in  argument ;  but  I  think  many  of  the 
cases  mentioned  in  that  exception,  for  instance,  the  case  of  annuities  granted  by 
wills,  or  marriage  settlements,  are  not  within  the  enacting  clause.  Sect.  2  re- 
quires that  the  pecuniary  consideration  shall  be  enrolled  according  to  a  given 
form  set  out  in  the  act.  In  that  form  in  the  column  headed  "  consideration, 
and  how  paid,'*  are  the  words  ^  so  much  paid  in  money,  so  much  paid  in  bank 
notes,  or  other  notes  or  bills  of  exchange."  It  appears  clearly,  therefore,  that 
that  section  contemplated  a  consideration  paid  in  money,  or  promissory  notes 
or  bills  of  exchange,  and  construing  that  section  with  the  tenth,  I  am  of  opinion 
that  the  legislature  intended  an  annuity  bought  on  the  one  hand,  and  sold  on 
the  other  for  a  consideration  moving  from  the  grantee  to  the  grantor.  In  this 
case  there  was  no  consideration  moving  from  the  grantee  to  the  grantor ;  but 
the  former  gave  up  his  right  to  a  large  sum  of  money  to  which  he  was  entitled, 
in  consideration  of  the  latter  securing  him  the  smaller  sum.  For  these  reasons, 
I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff. 
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HoLROYD,  J.  I  am  of  the  same  opinion.  The  grantee  of  this  annuity  gave 
up  the  chance  of  getting  the  whole  sum  due  to  him  from  the  estate  of  the  da* 
ceased ;  and  *with  a  view  of  avoiding  certain  inconveniences,  if  his  r»<MM 
afiairs  should  not  be  finally  arranged,  he  agreed  to  accept  a  smaller  sum  ^ 
in  lieu  of  the  sum  actually  due  to  him.  There  was  no  money  or  money's 
worth  paid  or  given  for  the  annuity,  and»  tlierefore,  my  opinion  is,  that  it  is  not 
a  case  within  the  statute. 

LiTTLEDALE,  J.  I  am  of  opinion  that  this  is  not  an  annuity  within  either  of 
these  acts  of  parliament.  It  is  said,  that  because  the  preamble  of  the  first  act 
is  omitted  in  the  second,  the  object  of  the  two  acts  is  not  the  same :  but  both 
acts  are  in  pari  materia,  and  one  is  substituted  in  lieu  of  the  other,  and  it  may 
be  collected  from  the  other  clauses,  that  the  mischiefs  intended  to  be  remedied 
are  die  same.  The  object  of  the  two  acts,  therefore,  being  the  same,  the  pre- 
amble of  the  first  act  may  be  considered  as  virtually  incorporated  in  the  second, 
and,  therefore,  I  am  clearly  of  opinion,  that  to  bring  a  case  within  the  53  6.  3, 
c.  141,  there  must  be  an  actual  sale  of  an  annuity  for  money,  bills,  or  gKHtds. 
The  form  of  the  enrolment  given  by  the  second  section  shows  that  the  consi- 
deration must  be  either  money  or  something  which  can  be  converted  into 
money.  The  clause  also  regulating  the  payment  of  brokerage  shows  clearly 
that  it  must  refer  to  money  payments.  The  annuity  in  this  case  was  nol  an 
annuity  granted  for  a  pecuniary  consideration  or  for  money's  worth,  and,  ther^ 
fore,  it  is  not  within  the  act  of  parliament,  and  the  judgment  must  be  for  ihm 
plaintiff. 

Judgment  for  the  pLaindff. 

Bee  HarrigoH  v.  SmitkeringaU,  5  B.  Moore,  481 ;  Keait  v.  Htcft,  5  B.  Moore,  6S9 ;  Crotlew 
V.  Arkmright,  3  T.  R.  603. 

♦The  KING  v.  The  Inhabitants  of  KNAPTOPT.  [*883 

Upon  the  trial  of  an  appeal  at  the  quarter  eeaeiona,  the  respondent  parish  proved  relief  granted 
to  the  father  of  the  pauper  by  the  appellant  pariah  before  the  year  1815.  The  appellant 
parish  then  tendered  an  order  of  aeBaionB  made  in  the  year  1815,  quaahipe  an  order  of  jus- 
ticea  for  the  removal  of  the  brother  of  the  pauper  to  the  appellant  parisn.  And  ihey  ten- 
dered parol  evidence  to  show  that  the  ground  of  the  decision  of  the  court  of  quarter  seanom 
was,  that  the  father  of  the  pauper  had  not  at  that  time  any  settlement  in  the  appellant 
pariah,  and  consequently,  that  the  son  had  not  any  derivative  settlement  there :  Held,  that 
even  if  parol  evidence  was  admissible  to  prove  the  ground  of  the  decision  of  the  Beseions, 
still  that  the  order  of  sessiona  was  not  evidence  that  the  father  of  the  pauper  was  not  aettled 
in  the  appellant  pariah  in  1815,  because  the  fiuher*s  settlement  was  a  matter  that  arose  ool- 
laterally  on  the  trial  of  the  first  appeal. 

Upon  appeal  against  an  order  of  two  justices,  dated  the  10th  of  August, 
1823,  for  the  removal  of  Elizabeth  Burdett,  single  woman,  then  with  c^ld, 
from  the  parish  of  Gumley,  in  the  county  of  Leicester,  to  the  parish  of  Knap> 
%o(U  in  the  same  county ;  the  sessions  confirmed  the  order,  subject  to  the  opi- 
nion of  this  court  on  the  following  case : 

The  respondents,  in  support  of  the  order,  proved  that  the  father  of  the  pauper, 
while  residing  in  the  respondent's  parish,  had  received  relief  from  the  parish  of 
Knaptoft,  for  five  years  prior  to  1815*  The  parish  of  Knaptoft,  then  offered 
in  evidence  an  order  of  the  court  of  quarter  sessions,  upon  an  appeal  in  1815, 
between  the  same  parishes,  respecting  the  iettlement  of  a  brother  of  the  poti* 

ger,  by  which  an  order,  adjudging  the  brother  to  be  settled  in  the  parish  of 
knaptoft,  was  quashed.  This  was  objected  to  by  the  counsel  for  the  parish  of 
Gumley,  and  rejected  by  the  court.  Another  order  was  then  produced^  where* 
by  the  pauper,  Elizabeth  Burdett,  was  removed  from  Gumley  to  Mowsley,  in 
1822,  whidi  was  afterwards  quashed  by  consent.  The  appdlaats  then  called 
the  chairman  of  the  court  in  1815,  who  proved  that  his  notes  of  the  trial  were 
destroyed,  and  that  he  did  not  remember  the  evidence.  They  then  called  the 
fiither  of  the  pauper  and  asked  him  whether  he  was  a  witness  al  the  trial  in 
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9^gA-^  1915 ;  to  thii  he  answered  in  the  ^affirmative.     He  was  then  asked  to 
^  what  facts  he  was  then  examined ;  this  was  objected  to  by  the  counsel 
for  the  respondents.    The  court  thought  that  the  question  was  not  relevant  and 
not  admissible,  and  they  confirmed  the  order  of  removal,  subject  to  the  opinion 
of  this  court  as  to  the  admissibility  of  the  evidence  so  tendered  by  the  appellants. 
FkUlippa  and  Humfreyt  in  support  of  the  order  of  sessions.     In  this  case, 
the  setdement  of  the  pauper  alone  was  in  issue,  and  the  question  to  be  tried 
was,  whether  his  settlement  was  in  Knaptoft*     The  order  of  sessions,  made  in 
1815,  was  offered  in  evidence,  to  show  that  the  settlement  of  the  pauper's  bro 
tber  was  not  at  that  time  in  the  parish  of  Knaptoft.     The  settlement  of  the 
•istsr,  however,  is  not  necessarily  the  same  as  that  of  the  brother :  they  are 
not  dependent  on  each  other,  therefore  the  evidence  was  irrelevant  and  imma- 
terial.   It  is  laid  down  by  Dk  Grey*  C.  J.,  in  the  Ducheaa  of  KingatotCs  case, 
that  the  judgment  of  a  court  of  concurrent  or  exclusive  jurisdiction,  is  not  evi- 
dence of  any  matter  which  came  collaterally  in  question,  nor  of  any  matter  in- 
odentsUy  cognisable,  nor  of  any  matter  to  be  inferred  by  aigument  from  the 
judgment     With  respect  to  the  brother's  settlement,  the  former  judgment  re- 
vening  the  order  of  removal  is  conclusive  between  the  parties;  so  that  if 
the  respondent  parish  should  again  remove  him  to  the  appellant  parish,  it 
woald  prove  conclusively,  that  at  the  date  of  the  judgment  the  brother's  set- 
dement  was  not  in  the  appellant  parish ;  the  same  question  arising  between  the 
same  parties,  and  the  same  subject-matter  being  directly  in  issue.     The  parol 
Mg.<i  evidence  was  offered  to  show  that  the  point  adjudicated  *by  the  sessions 
^  in  1815  was,  that  the  brother  had  not  a  derivative  settlement  in  Knaptoft, 
or  in  other  words,  that  his  father  was  not  then  settled  tnere.     That  is  evidence 
offered  to  explain  the  judgment,  viz.,  to  show  that  the  court  decided  a  particu- 
lar point,  which  the  judgment  does  not  profess  to  decide.     The  order  of 
quarter  sessions  quashing  an  order  of  removal  is  equivalent  only  to  a  judg- 
ment of  nonsuit.     It  is  quite  clear,  that  parol  evidence  would  not  be  admissible 
to  show  what  was  the  point  actually  in  a  course  of  inquiry,  where  the  plaintiff 
choosea  to  submit  to  a  nonsuit.     There  is  only  one  case  where  the  evidence 
given  at  a  former  trial  is  admissible,  viz.,  when  the  witness  is  dead  ;  but  even 
then  it  is  admissible  only  in  a  case  where  the  same  point  is  at  issue. 

Ciarke  and  Marriott^  contri.  Relief  is  only  primft  facie  evidence  of  a  set- 
tlement, and  therefore  it  was  competent  to  the  appellants  to  show  that  the  father 
of  the  pauper  had  not  any  settlement  in  their  parish,  and  for  this  purpose  the 
order  of  sessions  was  tendered  in.  evidence.  Now  when  an  order  of  removal 
ii  quashed  by  the  sessions,  it  is  conclusive  between  the  same  parties  that  the 
settlement  of  the  pauper  is  not  in  the  parish  to  which  he  was  removed.  And 
if,  on  the  face  of  the  former  order  of  sessions  it  had  appeared  to  have  been  de- 
cided, that  at  the  date  of  that  order  the  pauper's  brother  had  not  any  derivative 
settlement  in  Knaptoft,  or  in  other  words,  that  his  father  was  not  settled  there 
in  1815,  it  would  now  be  conclusive  as  to  that  point  between  the  same  parties. 
Now  that  was  the  point  actually  decided  upon  the  former  appeal,  although  it  does 
not  appear  on  the  face  of  the  order.  The  parol  evidence  was  tendered,  to  show 
*88A1  ^^^^  ^^^  point  litigated  and  adjudicated  really  was.  This  is  not  *like 
•^  the  case  of  a  judgment  of  nonsuit,  because  there  the  party  does  not  ap- 
pear, and  no  point  is  decided.  In  JRex  v.  Budgley^  8  T.  R.  620,  it  appeared 
that  a  feme  covert  had  been  removed  by  an  order  describing  her  as  a  widow, 
that  order  was  afterwards  admitted  in  evidence,  when  a  question  arose  as  to  the 
settlement  of  her  husband,  and  was  held  to  be  conclusive  as  to  that  also. 

Cur,  adv.  vuli. 

On  a  subsequent  day  the  judgment  of  the  court  was  delivered  by 

Batlbt,  J.     In  this  case  two  iustices,  by  their  order,  removed  the  pauper, 

Elizabeth  Burdett,  from  the  parish  of  Gumley  to  that  of  Knaptoft.     The  latter 

pariah  appealed ;  and  upon  die  trial  of  the  appeal,  the  respondenti  proved  that 
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KnaptoA  had  relieved  the  pauper's  father,  while  residing  in  the  lespondent 
parish,  for  five  years  prior  to  the  year  1815.  The  appellant  parish,  in  order 
to  show  that  at  the  time  when  the  relief  was  given  the  settlement  of  the  father 
was  not  in  Knaptoft,  offered  in  evidence  an  order  of  sessions  made  in  1815,  in 
an  appeal  between  the  same  parishes  respecting  the  settlement  of  the  brother 
of  the  pauper.  By  that  order  of  sessions  the  order  of  justices  adjudicating  that 
the  brother  was  settled  in  Knaptoft  was  quashed.  The  court  of  quarter  sessions 
refused  to  receive  this  evidence,  and  my  brother  Holroyd  and  I,  (before  whom 
this  case  was  aigued,)  are  of  opinion  that  it  was  properly  rejected.  The  order 
of  removal  in  the  former  case  may  have  been  quashed  upon  one  of  the  three 
following  grounds :  either  that  the  pauper  had  originally  a  settlement  in  Knap- 
toft, and  acquired  a  subsequent  settlement  *in  another  parish,  or  that  he  tmm 
never  had  any  settlement  in  Knaptoft,  or  that  the  respondents  had  not  ^ 
given  sufficient  proof  of  any  such  settlement.  The  case  does  not  suite  on  what 
ground  the  order  was  quashed.  But  it  has  been  stated  in  the  course  of  the  ar- 
gument, that  the  point  then  tried,  and  upon  which  the  sessions  actually  adjudi- 
cated,  was,  that  the  pauper  had  not  at  that  time  any  derivative  settlement  in 
Knaptoft,  because  his  fadier  was  not  then  settled  there  ;  that  in  fact  the  point 
tried  was,  whether  the  father's  settlement  was  then  in  Knaptoft.  If  we  thought 
that  the  evidence  of  that  fact  would  be  admissible,  and  would  be  material  if  stated 
in  the  case,  we  should  send  it  down  again  to  the  sessions.  But  we  are  of  opi- 
nion, that  the  order  of  sessions  in  1815  would  not  be  admissible  in  evidence,  for 
the  purpose  of  showing  that  the  pauper,  in  1815,  was  not  settled  in  Knaptoft. 
If  it  be  admissible  at  all,  it  must  be  upon  the  same  principle  upon  which  judg- 
ments of  the  superior  courts  are  received  in  evidence.  Now  the  rule  upon  that 
subject  is  thus  laid  down,  in  the  Dnchtss  of  KingslotCs  case,  Howell's  St.  Tr. 
vol.  zx.  p.  538,  by  Lord  Gh.  J.  De  Grey  ;  "  The  judgment  of  a  court  of  con* 
current  jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence, 
conclusive  between  the  same  parties,  upon  the  scarne  matter  directly  in  ques- 
iiim  in  another  court;  secondly,  the  judgment  of  a  court  of  exclusive  ju- 
risdiction, directly  t^on  the  painty  is,  in  like  manner,  conclusive  upon  the 
same  matter,  between  the  same  parties,  coming  incidentally  in  question  in 
another  court,  for  a  different  purpose.  But  neither  the  judgment  of  a  con- 
current or  exclusive  jurisdiction  is  evidence  of  any  matter  which  came  collate- 
rally in  question,  ^though  within  their  jurisdiction ;  nor  of  any  matter  r*oQg 
incidentally  cognisable,  nor  of  any  matter  to  be  inferred  by  argument  ^ 
from  the  judgment."  The  principle,  therefore,  is,  that  the  judgment  of  the 
same  court,  or  of  a  court  of  concurrent  jurisdiction,  is  conclusive  evidence 
between  the  same  parties  upon  the  same  subject-matter  directly  in  question  in 
another  court ;  but  that  as  to  any  matter  arising  collaterally,  it  is  no  evidence 
whatever.  Then  the  question  to  be  considered  in  this  case  is,  whether  the 
point  actually  decided  with  respect  to  the  settlement  of  the  brother  in  1815  is 
necessarily  the  same  as  that  which  was  to  be  decided  by  the  court  in  the  pre- 
sent case  with  respect  to  the  sister ;  or  whether  the  point  now  sought  to  be 
established  as  to  the  father's  settlement  was  one  which  then  came  collaterally 
in  question.  When  we  consider  the  nature  of  an  order  of  removal,  it  is  qu]  o 
clear  that  the  point  decided  in  1815  is  not  necessarily  the  same  as  that  which 
the  court  of  quarter  sessions  were  called  upon  to  adjudicate  in  the  present  in- 
instance.  When  a  party  is  removed  to  a  parish  as  the  place  of  his  settlement, 
and  the  order  of  removal  is  confirmed  by  the  sessions,  that  is  an  adjudication 
by  them,  that  the  pauper  at  the  time  of  the  order  of  removal  was  settled  in  the 
appellant  parish.  In  the  case  of  77^e  Inhahitanie  of  Harrow  v.  Byslipt 
2  Salk.  524,  it  was  held  that  a  confirmation  of  an  order  of  removal  upon  appesJ 
was  final  as  to  all  parishes ;  because  the  very  point  decided  is,  that  the  pauper 
is  settled  in  the  parish  to  which  he  has  been  removed.  But  where  the  oraer 
of  removal  is  quashed,  the  sessions  only  adjudge  negatively  that  the  pauper  is 
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not  tetded  in  the  appellant  parish.  They  do  not  say  affirmatively  that  he  is 
9aatf\  settled  in  any  other  ^parish.  The  point  decided,  therefore,  hy  the  ses- 
-^  sions  in  1816  was,  that  the  brother  of  the  pauper  in  this  case  was  not 
It  that  time  settled  in  the  parish  of  Knaptoft ;  but  it  is  said,  that  although  that 
is  the  only  point  which  appears  to  have  been  decided  upon  thte  face  of  the 
judgment  itself,  still  that  the  point  actually  decided  upon  the  evidence  then 
adduced  was,  that  the  setdement  of  the  father  of  the  pauper  was  not  at  that  time 
in  Knaptoft,  and  consequently  that  the  pauper  himself  had  no  derivative  settle- 
ment there.  The  parol  evidence  was  offered  to  prove  that  such  was  the  point 
then  litigated  and  adjudicated.  Without  deciding  whether  such  evidence  was 
admissible  to  explain  the  ground  of  the  judgment,  it  is  sufficient  to  say,  that 
that  was  a  point  which  arose  collaterally,  and,  therefore,  upon  the  principle  laid 
down  by  Lord  Gh.  J.  Db  Gret,  the  order  of  sessions  would  not  be  evidence 
to  prove  that  fact  in  another  case  between  the  same  parties.  For  these  rea- 
sons, therefore,  we  think  that  the  order  of  sessions  ought  to  be  confirmed. 

Order  of  sessions  confirmed. 

The  KINO  v.  The  Inhabitants  of  ST.  NICHOLAS,  in  the  Borough  of 

LEICESTER. 

An  illegitimate  child  bom  in  an  extra-parochial  place  does  not  follow  the  settlement  of  its 

mother. 

Upon  appeal  against  an  order  of  two  justices,  for  the  removal  of  Caroline 
Littlewood  from  the  parish  of  All  Saints,  in  Derby,  to  the  parish  of  Saint  Ni- 
cholas, in  Leicester,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  court,  on  the  following  case : 

The  pauper  was  the  illegitimate  child  of  Elizabeth  Littlewood,  deceased,  and 
'fionn  ^^'  ^^^  ^^  ^^^  month  of  *May,  1822,  in  an  extra-parochial  place,  called 
-'  the  Black  Friars,  in  Leicester,  which  is  not  a  vill,  and  for  which  no 
OTcrseers  have  ever  been  appointed.  She  was  shortly  afterwards  taken  by 
her  mother  to  the  parish  of  All  Saints,  Derby,  where  she  remained  until  the 
death  of  her  mother,  and  up  to  the  time  of  making  the  order  of  removal  in 
question*  Elizabeth  Litdewood,  the  mother,  had,  six  years  previously  to  the 
birth  of  the  pauper,  gained  a  settlement  in  the  parish  of  Saint  Nicholas,  and 
was  legally  settled  in  that  parish  at  the  time  of  the  birth  of  the  child  and  of  her 
own  death. 

Clarke,  in  support  of  the  order  of  sessions.  This  child  having  been  bom  in 
an  extra-parochial  place,  has  not  any  settlement  by  birth,  and,  therefore,  if  it 
does  not  follow  the  settlement  of  the  mother,  it  has  not  any  settlement.  In 
Sutiey  V.  fVhUboum,  2  Bulstr.  358,  2  Bott.  pi.  3,  it  was  settled,  that  if  a 
woman  with  child  in  the  house  of  correction  be  there  delivered  of  a  bastard, 
the  child  shall  be  sent  to  the  parish  from  which  the  mother  was  sent  to  the 
house  of  correction,  to  be  there  kept  and  provided  for,  this  being  the  plac« 
where  she  was  last  setded ;  and  that  was  before  any  statute  was  passed  upon 
the  subject.  The  40  G.  3,  c.  68,  s.  2,  may  be  relied  upon  by  the  other  side. 
That  statute  enacts,  <*  that  if  any  single  woman  shall  declare  herself  with  child, 
and  that  such  child  is  likely  to  be  born  a  bastard,  and  to  be  chargeable  to  any 
parish,  township,  or  extra-parochial  place,  then  the  person  charged  by  the  wo- 
man with  being  the  father  of  the  child  shall  be  compelled  to  give  security  to 
indemnify  the  parish  or  place,  but  the  act  of  parliament  alludes  to  an  extra- 
parochial  place  maintaining  its  own  poor. 
*8011       *^oian  and  fS/ne9  Clinton^  contril,  were  stopped  by  the  court. 

■^  Batlbv,  J.  The  argument  in  support  of  the  order  of  sessions  is 
founded  upon  the  assumption,  that  every  person  is  by  law  entided  to  a  settle- 
ment in  some  place ;  but  that  is  by  no  means  the  case,  for  foreigners  have  not 
any  setdement  in  this  country.     A  setdement  attaches  to  those  persons  only. 
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eoncerning  whom  those  circuniBtaiices  may  be  affirmed,  which  acta  of  parlia- 
ment say  shall  give  a  settlement  Generally  speaking,  an  illegitimate  child  is 
settled  in  the  parish  where  it  is  bom.  There  are  some  exceptions  to  this  ge- 
neral rule,  noticed  in  the  treatises  on  the  poor  laws.  In  most  of  the  excepted 
cases  the  mother,  at  the  time  of  the  birth,  is  in  law  supposed  to  be  in  the  place 
of  her  seidement,  where  she  ought  to  be :  as  where  a  woman  with  child  is  re- 
moved out  of  one  parish  into  another,  through  the  fraud  or  collusion  of  its 
officers,  or  where  the  child  is  born  pending  an  order  of  removal.  In  one  of 
these  cases,  the  child,  when  bom,  is  setUed  in  the  parish  from  which  the  mother 
has  been  fraudulently  removed ;  in  the  other,  in  the  parish  to  which  she  is  or 
dered  to  be  removed.(a)  In  this  case  the  child  was  bora  in  ao  extra-parochial 
place.  It  therefore  has  not  any  settlement  by  birth,  and  being  a  bastard,  it  can 
derive  none  from  its  parent.  In  such  cases,  however,  it  is  entitled  to  remain 
with  its  mother  as  long  as  the  purposes  of  nurture  require  it,  and  it  will  afVer* 
wards  be  entitled  to  relief  as  casual  poor,  although  it  has  not  any  settlement* 
We  are  all  of  opinion  that  the  order  of  sessions  must  be  quashed. 

Onler  of  sessions  quashed. 

(«)  See  saverel  casee  in  2  Bott.  c.  1,  •.  1. 
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Where  e  pauper  served  under  a  yearly  contract  in  the  parish  of  A.,  and  was  again  hired  in 
the  same  parish  by  the  same  master  fur  a  less  period  tnan  a  vear,  (there  being  no  interrupt 
tion  of  the  service,)  and  during  the  latter  period  removed  with  his  master  into  the  parish  of 
of  B.,  and  served  him  there:  Hdd,  that  the  pauper  did  not  acauire  a  settlMnem  in  that 
parish,  inasmuch  as  no  part  of  his  service  there  was  under  a  yearly  hiring. 

Upon  appeal  against  an  order  of  two  justices,  for  the  removal  of  H.  Scotney 
and  Rebecca  his  wife,  from  the  parish  of  Apethorpe,  in  the  county  of  North- 
ampton, to  the  parish  of  Sudborough,  in  the  same  county,  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  court  on  the  following  case : 

The  pauper,  H.  Scotney,  being  setded  in  Apethorpe,  was  hired  about  six 
years  ago  by  a  Mr.  Gilby,  of  Brigstoclc,  for  a  year,  to  commence  at  Old  Mi- 
chaelmas, the  whole  of  which  service  he  performed  in  Brigstock,  sleeping  also 
in  that  parish.  Before  the  expiration  of  the  year  Mr.  Gilby  again  hired  the 
pauper  from  the  following  Old  Michaelmas  to  the  New  Michaelmas  succeeding. 
There  was  no  interruption  of  the  service ;  and  under  the  second  hiring  the 

gauper  served  his  master  about  half  a  year  in  Brigstock,  and  then  removed  with 
im  to  Sudborough,  in  which  latter  parish  he  fioished  his  service  under  such 
second  hiring,  and  slept  the  last  forty  nights  in  Sudborough. 

Holbech  and  Adams  in  support  of  the  order  of  sessions.  In  order  to  gain  a 
setUement  in  any  parish,  some  part  of  tlie  service  must  be  under  a  contract  of 
hiring  for  a  year.  The  service  in  Sudborough  was  not  under  any  such  con- 
tract. The  statute  3  &  4  W.  &  M.  c.  11,  s.  7,  enacts,  that  if  any  person  shall 
be  lawfully  hired  into  any  parish  for  one  year,  such  service  shall  be  deemed  a 
good  'settlement  therein.  The  words  such  service  evidently  refer  to  a  rvogo 
service  under  the  contract  of  hiring  for  a  year ;  and  such  service  will  ^ 
give  a  settlement  in  that  parish  into  which  the  party  is  lawfully  hired  for  a 
year.  In  Bex  v.  Croscombe^  Burr.  S.  C.  256,  2  Bott.  278,  a  yearly  hiring 
in  the  second  year  was  presumed  from  the  continuance  in  the  same  service 
without  any  new  agreement,  and  then  it  is  the  same  as  if  there  had  been  an 
express  contract  of  hiring  in  that  year ;  and  if  that  were  so,  it  is  quite  clear  that 
a  settlement  was  gained  by  the  service  in  the  second  year.  From  the  judgment 
delivered  by  Willes,  J.,  in  Rex  v.  St.  GileSy  Readings  Caldecott,  54,  that 
appears  to  have  been  the  ground  of  the  decision  in  Rex  v.  Croscombe.  They 
cited  Rex  v.  FtUongley,  1  B.  &  A.  319,  and  Rex  v.  Denham,  1  M.  &  S.  221. 
Marriott  and  Humfreyf  contra.     Where  there  has  once  been  a  contract 
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of  hiring  for  a  year,  and  the  serrice  continues,  it  need  not  be  under  any  new 
contract  of  hiring  for  a  year  in  order  to  confer  a  settlement.  The  8  &  0  W. 
3,  c.  30,  8.  4,  recites  that  some  doubts  had  arisen  **  touching  the  setUetneiit  of 
unmarried  persons  not  having  child  or  children,  lawfully  hired  into  any  parish 
or  town  for  one  year,  and  enacts  that  no  such  person  so  hired  as  aforesaid  shall 
be  adjudged  or  deemed  to  have  a  good  settlement  in  any  such  parish  or  town- 
ship, unless  such  person  shall  continue  and  abide  in  the  same  service  during 
the  space  of  one  whole  year."  Under  this  statute,  therefore,  if  there  has  been 
once  a  contract  of  hiring  for  a  year,  a  service  uuder  the  same  master  for  one 
year,  though  not  under  the  original  contract,  will  give  a  settlement.  That  was 
*894l  *^^  point  decided  in  Sex  v.  Croscombe.     There  the  contract  of  hiring 

•^  had  expired,  and  the  master,  and  the  servant  as  part  of  his  family,  re* 
moved  into  another  parish,  where  the  servant  continued  to  serve  for  six  months 
without  any  new  agreement ;  and  it  was  held  that  he  gained  a  settlement  in  this 
second  parish  where  he  served  the  last  forty  days.  It  is  true,  that  a  contract 
of  hiring  in  the  second  year  might  have  been  presumed  from  the  circumstance 
of  the  servant^s  continuing  in  the  service  without  any  new  express  agreement; 
bnt  that  was  not  the  ground  of  the  decision.  Lord  Ch.  J.  Lee,  in  deliverin^g 
the  judgment  of  the  court,  said  that,  under  the  statute  8  &  0  W.  3,  c.  30,  s.  4> 
it  was  sufficient  if  the  service  were  the  same  in  the  second  year,  and  that  k 
need  not  be  under  the  same  hiring.  That  case,  therefore,  is  expressly  in  point* 
Batlet,  J.  I  am  of  opinion  that  the  order  of  sessions  is  right.  If  the 
panper  gained  any  settlement  in  the  parish  of  Sudborough,  in  this  case,  it  woi>ld 
follow,  that  wherever  there  was  once  a  hiring  for  a  year,  and  the  pauper  after- 
wards continued  with  the  master  as  a  weekly  servant  for  twenty  years,  and 
resided  in  twenty  different  parishes,  he  would  be  settled  in  the  parish  where- 
he  resided  for  the  last  forty  days,  although  at  that  time  he  were  not  hired  for 
a  year.  It  appears  to  me  that  the  case  of  Bex  v.  Croscombe  does  not  bear 
npon  the  present  case.  There  the  pauper  hired  himself  to  live  with  Dr.  Lucy 
as  his  servant  for  a  year  for  4/.  and  a  livery ;  he  did  accordingly  live  with  his 
master  during  that  year,  and  without  coming  to  any  new  agreement,  continued 
with  his  master  in  the  same  parish  about  a  quarter  oi  a  year  longer.  The 
Mg.-%  master  then  ^removed  to  another  parish,  and  the  pauper  continued  to  live 

^  with  him  about  six  months  in  the  latter  parish  upon  the  terms  of  the 
first  contract,  and  was  paid  wages  at  the  same  rate.  Now  in  that  case,  at 
the  expiration  of  the  first  year,  a  new  hiring  for  a  year  was  fairly  to  be 
presumed  from  the  circumstance  of  the  pauper  continuing  in  the  same  ser- 
▼ice  without  any  alteration  of  the  terms ;  and  if  the  service  of  the  last  year 
was  to  be  considered  as  a  service  under  a  renewed  yearly  hiring,  that  case 
does  not  at  all  bear  upon  the  present.  That  such  was  the  ground  upon 
which  the  court  proceeded  in  that  case  appears  from  what  was  said  by 
WaLEs,  J.,  in  delivering  the  judgment  of  the  court  in  The  King  v.  St, 
GiUs^  Beading,  Caldecott,  56 ;  **  The  King  v.  Croscombe  does  not  apply, 
because  the  court  presumed  the  continuance  of  the  old  contract."  There  being 
no  authority  therefore  bearing  upon  the  subject,  we  must  look  to  the  words  of  the 
Btatote  3  d^  4  W.  &  M.  c.  11,  s.  7 :  they  are,  '*  if  any  unmarried  person,  not 
haring  child  or  children,  shall  be  lawfully  hired  into  any  parish  or  town  for  one 
year,  such  service  shall  be  adjudged  and  deemed  a  good  settlement  iherein.^^ 
The  word  therein  refers  to  the  parish  or  town  into  which  the  party  has  been 
hired  for  one  year.  The  settlement  therefore  attaches  to  him  in  that  parish  or 
town  where  he  has  the  character  of  a  servant  hired  for  a  year.  The  8  &  9  W. 
3«  c.  30,  recites,  ^*  that  doubts  had  arisen  touching  the  settlement  of  unmarried 
persons,  not  having  child  or  children,  lawfully  hired  into  any  parish  or  town  for 
one  year  ;*'  and  enacts,  **  that  no  such  person  hired  as  {foresaid,  (i.  e.  lawfully 
«gg^-i  hired  into  the  parish  for  one  year,)  sliall  be  adjudged  or  deemed  to  *have 

^  a  good  settlcnent  in  any  such  parish  or  township,  unless  such  person 
VOL.  IX.  49  2  K 
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■hall  eontimie  and  abide  in  the  aanie  acnrice  duringr  the  spaee  of  one  whole  jear.*' 
The  latter  statute  therefore  requires,  that  in  order  to  gain  a  setdement  by  the 
hiring  and  service  mentioned  in  the  former  statute,  (which  was  a  hiring  into  a 
]>ariidh  for  a  year,)  the  party  should  continue  in  the  same  service  for  the  space  of 
one  whole  year*  The  former  statute  requires,  that  the  contract  should  be  for  a 
year,  and  that  the  service  should  be  under  the  contract  of  hiring  there  men- 
tioned. The  latter  statute  requires  besides,  that  in  order  to  gaia  a  settlement, 
the  service  should  continue  for  a  year.  I  am  therefore  of  opinion,  that  a  settle- 
ment can  be  gained  by  hiring  and  service  in  that  parish  only  where  the  party 
has  the  character  of  a  servant  hired  for  a  year ;  and  that  being  so,  the  pauper 
in  ihiB  case  did  not  gam  any  setdement  in  Uie  parish  of  Sudborough,  and  there- 
fore the  order  of  sessions  is  right. 

HoLROTD,  J.  The  case  of  Bex  r.  Croscombe  is  distinguishable  from  the  pre- 
sent, upon  the  grounds  stated  by  my  brother  Batlky.  In  that  case  Lord  Ch. 
J.  Lbb  certainly  gave  an  esLtrajudicial  opinion,  that  the  service  in  the  second 
year  need  not  be  under  any  contract  of  hiring,  provided  it  was  a  continuance 
of  the  same  service ;  but  when  the  state  of  the  law,  as  it  existed  between  the 
passing  of  the  8  &  4  W.  &  M.  c.  11,  and  the  8  &  0  W.  3,  c.  30,  comes  lo  be 
considered,  I  think  it  perfectly  clear  that  that  opinion  cannot  be  supported.  By 
the  13  Si  14  Car.  2,  c.  12,  overseers  were  authorized  to  remove  a  pauper  to  a 
parish  which  was  his  last  place  of  settlement  for  forty  days,  either  as  a  house- 
holder, ^.,  or  as  a  servant.  At  *that  time,  therefore,  a  service  for  forty  r#oQ« 
days  conferred  a  settlement.  The  3  &  4  W.  dt  M.  c.  1 1,  s.  3,  enacts,  that  ^ 
the  forty  days*  continuance  of  any  person  in  a  parish  or  town,  which  then  confer- 
red a  settlement,  should  be  accounted  from  the  publication  of  a  notice  in  writing 
which  he  should  deliver  to  the  churchwarden  or  overseer  of  the  poor,  and  the 
latter  was  to  cause  it  to  be  read  publicly  in  church.  Sect.  6  provided,  tliat  any 
person  exercising  an  annual  office  in  the  parish  during  the  year  should  gain  a 
settlement  without  having  delivered  such  notice  in  writing ;  and  sect.  7  en- 
acted, that  if  any  unmarried  person,  not  having  any  child  or  children,  should 
be  lawfully  hired  into  any  parish  or  town  for  one  year,  such  service  shookl  be 
adjudged  and  deemed  a  good  setdement  therein,  aJthough  no  notice  in  writing 
were  delivered  and  published.  Now,  the  words  9uck  $ervice  must  refer  to  a 
een  ice  under  the  contract  of  hiring  mentioned  in  the  former  part  of  the  clause; 
and  if  that  be  so,  this  statute  clearly  required  that  the  service  should  be  under 
a  contract  of  yearly  hiring.  The  le^slature  in  this  statute  seem  to  have  coo- 
«tdered  the  exercising  of  an  annual  office  in  the  parish  during  the  year,  and  the 
being  hired  into  the  parish  for  a  year,  as  equivalent  to  the  notice  lo  the  parish 
which  was  required  by  the  former  section.  Inasmuch,  however,  as  the  exer- 
eistng  of  the  parochial  office  was  not  sufficient  to  give  a  settlement  unless  it 
were  exercised  during  the  year,  doubts  were  entertained  whether  the  service 
under  the  contract  of  hiring  should  not  also  continue  during  a  year.  If  die 
service  fur  the  year  were  not  required  by  that  statute,  the  contract  of  hiring  for 
the  year  is  the  only  circumstance  from  which  the  parish  could  be  deemed  to 
have  had  notice  ;  and  if  so,  it  was  essential  *that  the  contract  should  be  r»ggg 
made  in  the  parish.  But  doubts  being  entertained  whether  service  for  ^ 
a  year  was  required,  the  8  &  0  W.  3,  c.  30,  was  passed.  SecU  4  recites,  that 
doubts  had  arisen  touching  the  settlement  of  persons  unmarried,  not  having  any 
diild  or  children,  lawfully  hired  into  a  parish  or  town  for  one  year ;  and  then 
enacts,  that  no  such  person  so  hired  at  aforesaid  shall  be  deemed  to  have  a 
good  settlement  in  such  parish  or  township,  unless  such  person  shall  continue 
in  the  service  during  the  space  of  one  whole  year.  The  latter  statute  did  not 
intend  to  dispense  with  any  thing  required  by  the  former,  but  to  add  anodier 
qualification  to  thoee  already  required  to  confer  a  setdement.  The  serrice 
spoken  of  in  the  latter  statute  is  the  same  service  that  was  contemplated  by  the 
3  dt  4  W.  &;  M.  e.  lU  viz**  a  service  under  a  contiact  of  hiring  for  a  year.    I 
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think,  therefore,  that  in  order  to  give  a  settlement  in  any  parisby  some  part  ol 
die  service  most  be  nnder  a  contract  of  yearly  hiring.  That  being  so,  therr 
was  no  settlement  in  the  parish  of  Sudboiough,  and  the  order  of  sessions  must 
therefore  be  confirmed. 

Order  of  sessions  confirmed. 


•899]  'MILLS  V.  FUNNELL. 

By  a  loeal  mei,jgmiig  to  oommiMioiieri  eertain  powers  to  be  exercised  for  the  preservation  of 
the  town  of  d.  from  the  encroachments  of  the  sea,  it  was  enacted  that  there  should  be  paid 
to  the  commissioners  any  rate  or  duty  which  they  should  think  fit  to  order,  not  exceeding 
the  sum  of  3«.  for  every  chaldron  of  coal  brou^t  or  delivered  within  the  limits  of  the  town : 
BeU,  that  under  this  act  a  duty  was  payable  in  respect  of  each  quantity  of  coals,  amounting 
to  a  chaldron,  brought  into  the  town,  although  at  different  times  and  in  several  parcels, 
each  containing  a  less  quantity  than  a  chaldron. 

DsGLAEATioN  Stated,  that  the  plaintiff,  treasurer  to  the  commissioners  acting 
tinder  a  certain  act  of  parliament,  passed  in  the  50th  year  of  6.  3,  entitled 
''An  act  to  repeal  an  act,  made  in  the  13th  year  of  his  present  majesty,  for 
paviog,  lighting,  and  cleansing  the  town  of  Brighton,  in  the  county  of  Sussex, 
and  removing  and  preventing  nuisances  and  annoyances  therein  ;  for  regulating 
the  market;  for  building  and  repairing  groyns,  to  render  the  coast  safe  and 
commodious  for  landing  coal  and  culm,  and  laying  a  duty  thereon ;  and  for 
making  other  provisions  in  lieu  thereof;  and  for  regulating  weights  and  mea- 
sures, and  building  a  town-hall ;"  complained  of  the  defendant  of  a  plea,  that 
he  rendered  to  plaintiff  (as  such  treasurer)  20/.  8^.  4^.,  which  he  owed,  &c. ;  for 
that  whereas,  after  the  passing  of  the  act,  to  wit,  on  the  8th  of  May,  1822,  at,  ^lc, 
at  a  certain  meeting  of  the  commissioners  then  and  there  duly  held  in  pursuance 
of  the  said  act,  they  duly  made  a  certain  order  in  writing  in  pursuance  of  the 
act ;  by  which  said  order  the  said  commissioners  then  and  there  duly  ordered 
and  directed,  that  from  the  first  day  of  May  then  instant,  for  one  year,  a  rate 
or  duty  should  be  paid  of  3a.  per  chaldron  on  all  sea-coal,  culm,  or  other  coal, 
which  should  be  brought  or  delivered  within  the  limits  of  the  said  town ;  the 
declaration  then  set  out  a  similar  order,  duly  made  on  the  30th  April,  1823,  to 
MUWV-.  take  effect  from  the  1st  day  of  May  then  next,  for  one  year,  of  which  *said 
-^  several  premises  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  ^c,  had  notice ;  and  plaintiff,  treasurer  as  aforesaid,  further  saith, 
that  the  defendant,  after  the  making  of  the  said  first-mentioned  order,  to  wit, 
on  the  10th  of  May,  1822,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  this  bill,  to  wit,  at,  Sic.,  brought  and  delivered* 
within  the  limits  of  the  said  town,  divers  large  quantities,  in  the  whole  amount- 
ing to  a  large  quantity,  to  wit,  sixty-eight  chaldrons  and  four  bushels  of  coals, 
r\  qnantities,  on  each  of  the  said  days  and  times,  less  than  one  chaldron,  by 
means  whereof,  and  according  to  the  true  intent  and  meaning  of  the  act,  defend- 
ant then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the  com- 
missioners, or  to  their  collector  for  the  time  being,  divers  sums  of  money,  as 
and  for  the  rates  and  duties  payable  for  and  in  respect  of  such  coals  so  brought 
and  delivered  by  defendant,  within  the  limits  of  the  said  town  as  aforesaid, 
amoanting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  10/.  4^. 
4d.9  being  at  and  afler  the  rate  of  39.  for  each  chaldron  of  the  same  coals, 
whereby,  and  by  force  of  the  statute,  an  action  accrued  to  the  plaintiff,  as  trea- 
surer of  the  commissioners  as  aforesaid,  to  demand  and  have  of  and  from  the 
defendant  the  said  sum  of  10/.  4$.  4(/.,  parcel  of  the  sum  above  demanded. 
Plea,  nil  debet  The  plaintiff  having  obtained  a  verdict,  a  rule  nisi  had  been 
obtained  for  arresting  the  judgment,  on  the  ground  that  the  first  order  of  the 
eonunissioners  was  bad,  because  it  was  retrospective.  Secondly,  that  the  duty 
was  claimed  in  respect  of  sixty-eight  chaldrons  and  four  bushels ;  that  at  all 
events  no  duty  was  payable  in  respect  of  the  four  bushels,  and  that  an  entire 
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■um  being  claimed  in  ^respect  of  the  whole  quantity  the  count  was  bad.  rvoni 
Thirdly,  that  the  act  of  parliament  did  not  give  any  right  to  a  duty  in  >- 
respect  of  coals  brought  into  the  town,  in  less  quantities  than  a  chaldron.(a) 

*Marryat  and  Long  showed  cause.  The  order  is  not  retrospective,  it  r»QQ« 
merely  directs  that  the  duty  shall  be  levied  in  future  for  a  year,  to  be  cai-  ^ 
culated  from  the  1st  of  May  preceding.  If  it  be  retrospective,  it  is  bad  for  the  by- 
gone time  and  good  for  the  residue.  Secondly,  the  duty  is  claimed  for  divers 
large  quantities,  amounting  to  a  certain  quantity,  to  wit,  sixty -eight  chaldrons  and 
four  bushels ;  being  under  a  scilicet  the  quantity  is  immaterial.  Thirdly,  this  act 
of  parliament  is  more  than  remedial,  it  is  conservative.  The  object  is  to  pre- 
serve the  town  of  Brighton  against  the  encroachments  of  the  sea ;  it  ought,  there- 
fore, to  be  construed  most  liberally  with  reference  to  that  object.  Now  if  the 
construction  contended  for  be  adopted,  the  object  of  the  legislature  may  be  en- 
tirely defeated,  because  entire  cargoes  may  be  delivered  within  the  limits  of  the 
town,  without  paying  any  duty,  provided  they  be  brought  into  the  town  in  dis- 
tinct parcels,  each  containing  a  less  quantity  than  a  chaldron. 

Toddy ^  Seijt.,  contra.  The  first  order  is  retrospective,  and  therefore  wholly 
Toid,  and  the  money  being  claimed  under  that  order,  the  count  is  bad ;  2dly,  the 
duty  is  claimed  in  respect  of  an  entire  quantity,  and  no  duty  is  payable,  at  all 
events,  in  respect  of  the  four  bushels.  [Bayley,  J.  In  that  case  the  plaintiff 
may  have  judlgment  for  the  sum  claimed  m  respect  of  the  sixty-eight  chaldrons, 
and  may  enter  a  remittitur  for  the  residue.  In  the  case  of  Jngeldew  v.  CrippSt 
2  Ld.  Raym.  814,  2  Salk.  658,  an  action  of  debt  was  brought  on  a  covenant 
to  pay  so  much  for  every  hundred  stacks  of  wood.  The  plaintiff  claimed 
*an  entire  sum  for  so  many  hundred  and  a  part  of  a  hundred,  and  it  was  r«g/|q 
held  upon  demurrer  that  the  plaintiff  might  enter  a  remittitur  as  to  the  ^ 
sum  claimed  for  the  part  of  a  hundred,  and  have  judgment  for  the  residue.] 
The  act  of  parliament  imposes  the  duty  upon  every  chaldron  brought  into  tlie 
town.  Now,  in  this  case,  in  no  instance  was  the  quantity  of  a  chaldron  brought 
into  the  town.  The  duty  therefore  never  attached.  In  Ingledeta  v.  Crippi 
it  was  held,  that  under  a  covenant  to  pay  so  much  for  every  hundred  stacks  of 
wood,  the  party  is  not  liable  to  pay  for  a  less  quantity  than  a  hundred.  So 
on  the  same  principle,  the  public  are  not  bound  to  pay  a  duty  for  any  quantity 
less  than  a  chaldron. 


(a)  The  following  is  the  clause  of  the  statute  upon  which  the  principal  question  in  the 
was  raised. 

And  whereas  by  the  said  recited  act,  section  107*  it  was  enacted  that  the  commissioners 
named  and  appointed  in  and  by  the  same  should  be  trustees  for  repairing,  improving,  main- 
taining, and  presenrinff  the  groyns  that  had  been  erected  for  the  preservation  of  the  said  town, 
and  erecting  and  building  anv  new  ones,  or  such  other  works  as  should  appear  to  them  most 
proper  for  that  purpose ;  and  the  sum  of  sixpence  for  every  chaldron  of  sea  coal,  culm,  and 
other  coal  that  should  be  landed  on  the  beach  of  ihe  coast  ot  the  said  town  was  directed  to  be 
paid  to  the  said  commissionerB ;  and  the  commissioners  were  thereby  empowered  to  borrow 
any  sum  of  money  not  exceeding  the  sum  of  1500/.  upon  the  security  of  the  said  duty:  And 
whereas  the  said  commissioners  did  accordingly  borrow  the  sum  of  1500/.  upon  the  credit  of 
the  said  duty,  great  part  of  which  is  now  due  and  owing :  And  whereas,  since  the  pasnog  of 
the  said  act,  ffreat  encroachments  have  been  made  by  the  sea  upon  the  coast  adjoining  the 
said  town,  and  the  said  duth  hath  been  found  inadequate  to  the  charges  and  expenses  of  erect- 
ing new  groyns,  walls,  and  other  fences  or  works,  which  are  now  necessary  for  the  safety  and 
protection  of  the  said  town  against  such  encroachments ;  bo  it  therefore  enacted,  that  from 
and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners, 
and  they  are  hereby  authorized  and  required  from  time  to  time,  as  to  them  shall  seem  ncces* 
aarv  and  expedient,  to  repair,  improve,  and  maintain,  add  to,  alter,  or  remove  the  groyns, 
walls,  or  other  fences  or  works  already  erected  and  built,  or  to  be  made,  erected,  and  buih,  or 
to  cause  to  be  made,  erected,  and  built,  any  new  sroyns,  or  other  works  whatever,  which 
may  appear  to  them  necessary,  requisite,  or  proper  for  the  safety  of  the  said  town  or  any  part 
thereof,  or  any  part  of  the  beach  or  shore  within  the  said  town ;  and  that  from  and  after  the 

{massing  of  this  act  there  shall  be  paid  to  the  said  commissioners,  or  to  their  collector  or  ooi- 
ectors,  or  to  such  person  or  persons  as  they  shall  from  time  to  time  appoint  to  collect  and 
receive  the  same,  any  rate  or  duty  which  the  said  commissioners  shall  tnmk  fit  to  order  and 
direct,  not  exceeding  the  sum  of  three  shillings  for  every  chaldron  of  sea  coal,  culm,  or  other 
coal  which  shall  or  may  be  landed  on  the  beach  of  the  said  town,  or  in  any  other  maooer  by 
land-carriage,  or  otherwise  brought  or  delivered  within  the  limits  of  the  said  town. 
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Batlet,  J.     I  am  of  opinion,  that  the  rule  for  arresting  the  judgment  must 
be  discharged.     If  the  first  order  of  the  commissioners  were  retrospective,  it 
would  be  void  for  the  by-gone  time,  but  good  for  the  residue ;  for  it  clearly  ap- 
plies to  such  coals  as  should  thereafter  be  brought  into  the  town.    The  principal 
question  in  this  case  is,  whether  the  duty  imposed  by  the  act  of  parliament  at- 
taches in  respect  of  coals  brought  or  delivered  within  the  limits  of  the  town  in 
separate  parcels  containing  a  less  quantity  than  a  chaldron,  but  the  aggregate 
amount  of  which  exceeds  a  chaldron.     The  legislature  contemplated,  that  the 
inhabitants  of  Brighton  would  derive  a  grreat  benefit  by  having  the  coast  render- 
ed safe  and  commodious  for  landing  coal  and  culm  ;  and,  therefore,  thought  it 
just  that  they  should  contribute  to  the  expense  which  would  necessarily  be  in- 
curred in  building  and  repairing  groyns,  and  the  other  improvements  contem- 
t^Qnr^  pl^^  u)  the  ^^*     1^^6  13  ^*  3>  c.  34,  had  ^imposed  a  duty  of  6(f.  for 
-^  every  chaldron  of  coals  landed  on  the  beach  of  the  coast  of  the  town. 
The  50  6.  3,  c.  38,  imposes  a  duty  not  exceeding  the  sum  of  Bs,  for  every 
chaldron  of  coals  landed  on  the  beach  of  the  town,  or  in  any  other  manner  by 
landnnu'riage,  or  otherwise  brought  or  delivered  within  the  limits  of  the  town. 
The  words  of  the  enacting  clause  are  satisfied  if  the  duty  does  not  exceed  the 
rate  of  3«.  for  every  chaldron.     It  does  not  make  any  distinction  as  to  t!ie 
quantities  brought  into  the  town  at  each  time,  but  the  duty  is  payable  in  respect 
of  every  chaldron  of  coal  brought  or  delivered  within  the  limits  of  the  town. 
Inasmuch  as  the  inhabitants  of  Brighton  derive  a  benefit  from  the  making  of  the 
improvements  contemplated  by  the  legislature,  it  seems  reasonable  that  they 
should  be  liable  to  the  duty  imposed  upon  all  coals  brought  into  the  town,  whe- 
ther they  be  brought  into  the  town  in  small  or  large  quantities ;  for  otherwise 
the  duty  may  be  evaded,  and  the  object  of  the  legislature  defeated.     We  are 
not  necessarily  called  upon  to  decide  whether  any  duty  be  payable  for  a  fraction 
of  a  chaldron,  for  the  declaration  states,  tliat  the  defendant  brought  and  delivered 
within  the  limits  of  the  town  divers  large  quantities  of  coal,  in  the  whole 
amounting  to  a  large  quantity,  to  wit,  sixty-eight  chaldrons  and  four  bushels  of 
coals.     Inasmuch  as  the  quantity  is  laid  under  a  scilicet,  the  plaintiff  was 
not  bound  to  prove  the  precise  quantity  laid ;  but  assuming  the  duty  to  be 
claimed  in  respect  of  that  precise  quantity,  still  the  plaintifif  would  be  entitled 
to  judgment  for  the  duty  in  respect  of  the  sixty-eight  chaldrons,  and  might  enter 
a  remittitur  as  to  the  residue.    For  these  reasons  I  am  of  opinion,  that  the  rule 
for  arresting  the  judgment  must  be  discharged. 

9g(ktr\  *HoLROYD,  J.  I  also  think  that  there  is  no  ground  for  arresting  the 
^  judgment  in  this  case.  If  the  order  were  retrospective,  I  should  have 
great  difficulty  in  saying  that  it  is  therefore  void  in  to  to ;  but  I  think  it  is  not 
retrospective.  It  is  true,  that  the  order  speaks  of  a  day  past  with  reference  to 
the  calculation  of  time  during  which  it  is  to  continue  in  force,  but  the  duty  is 
to  be  paid  in  future.  In  effect  it  is,  that  the  duty  is  to  be  paid  in  future  for  a 
year,  to  be  calculated  from  the  1st  of  May.  It  is  not  necessary  to  decide  in 
this  case,  whether  any  duty  would  attach  upon  a  fraction  of  a  chaldron. 
Worded  as  this  order  is,  I  incline  to  think  it  would  not ;  but  I  think  it  clearly 
would  attach  if  a  quantity  amounting  to  a  chaldron  were  brought  in  at  different 
times,  because  the  duty  is  payable  for  every  chaldron  brought  or  delivered 
within  the  limits  of  the  town.  There  is  nothing  in  the  act  to  show,  that  the 
legislature  intended  that  the  duty  shouhl  not  attach  upon  a  chaldron  of  coals, 
brought  in  in  small  quantities^  at  different  times ;  and  in  order  to  give  full  efifect 
to  the  act  of  parliament  I  think  we  are  bound  to  hold,  that  the  duty  is  payable 
in  respect  of  every  chaldron  of  coals  brought  into  the  town,  though  in  parcels 
containing  a  less  quantity  than  a  chaldron,  for  otherwise  the  object  of  the  act 
might  be  defeated.  As  to  the  objection  that  the  duty  is  claimed  in  respect  of 
sixty-eight  chaldrons  and  four  bushels,  I  think  that  does  not  invalidate  the 
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count,  because  as  to  so  much  as  is  claimed  in  respect  of  the  four  bQshek,  the 
plaintiff  may  enter  a  remittitur,  and  have  judgment  for  the  residue. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  If  the  order  were  retrospectiTO 
it  would  only  be  bad  in  part,  but  *I  think  it  is  not  retrospective.  The  r^w^^ 
effect  of  it  is,  that  the  duty  is  to  be  collected  for  one  year,  to  be  calcu-  L^^" 
lated  from  the  first  of  May.  If  the  sum  claimed  in  this  case  became  doe  to  the 
plaintiff,  under  a  contract  to  pay  an  entire  sum  for  every  chaldron  of  coals,  it 
could  not  be  apportioned,  because,  in  such  a  case,  the  parties  themselves  make 
the  performance  of  the  whole  contract  a  condition  precedent  to  any  thing  be- 
coming due,  and  the  intention  of  the  parties  could  only  be  collected  from  the 
words  of  the  contract  itself;  but  the  intention  of  the  legislature,  in  such  an  act 
as  the  present,  is  to  be  collected,  not  merely  from  the  words  of  the  clause  im- 
posing the  duty,  but  from  the  other  parts  of  the  act,  and  the  whole  is  to  be  con- 
strued with  reference  to  the  object  which  the  legislature  had  in  view.  Now, 
here  the  object  was  to  raise  a  sum  of  money  to  defray  the  expenses  which  would 
necessarily  be  incurred  in  securing  the  inhabitants  of  Brighton  against  the  en- 
croachments of  the  sea,  and  we  ought  to  construe  the  act  so  as  to  advance  that 
object.  If  we  held  that  a  duty  was  not  payable  in  respect  of  coals  brought  or 
delivered  within  the  limits  of  the  town,  in  separate  parcels,  containing  a  lers 
quantity  than  a  chaldron,  it  is  possible  that  no  duty  whatever  might  be  payable, 
and  all  the  objects  of  the  act  defeated.  I  think,  therefore,  that  in  construing 
the  words  of  the  enacting  clause,  with  reference  to  the  object  of  the  legislature, 
we  ought  to  hold  that  a  duty  is  payable  in  respect  of  every  chaldron  of  coals 
brought  into  the  town,  even  if  they  be  brought  in  distinct  parcels  containing  a 
less  quantity  than  a  chaldron.  The  same  rule  of  construction  ought  to  be  a|H 
plied  to  this  act  as  to  other  acts  providing  for  the  general  revenue  of  the  king« 
dom,  which  are  for  the  *public  benefit.  The  59  G.  3,  c.  52,  s.  12,  im-  •-♦qa* 
poses  a  certain  duty  upon  every  hundred  pounds  weight  of  cotton-wool.  *- 
It  might  as  well  be  contended,  that  no  duty  would  be  payable  in  respect  of  any 
quantity  of  cotton- wool  exceeding  one  hundred  pounds  weight,  provided  it  were 
imported  in  different  ships,  and  each  ship  contained  less  than  one  hundred 
pounds'  weight.  Now,  as  the  object  of  that  act  was  to  raise  a  revenue  for  the 
public  benefit,  by  the  imposition  of  a  duty  upon  cotton-wool,  I  cannot  entertain 
a  doubt  that  a  duty  would  be  payable  in  respect  of  cotton-wool,  imported  in 
less  quantities  than  one  hundred  pounds'  weight;  and  applying  the  same  rule 
of  construction  to  this  act,  I  think  that  as  the  object  of  the  legislature  was  to 
raise  a  sum  of  money  to  defray  expenses  incurred  for  public  purposes,  that  the 
duty  is  payable  under  this  act  for  every  chaldron  of  coals  brought  within  the 
limits  of  the  town,  whether  it  be  brought  in  distinct  parcels  containing  a  less 
quantity  than  a  chaldron  or  not. 

Rale  discharged. 

•O'BRIEN  V.  SAXON.  [♦908 

In  an  action  for  maliciously  suing  out  a  commission  of  bankru])tcv  against  the  plaintifr,  the 
defendant  pleaded  that  the  plaintiff  beinc  a  trader,  and  being  indebted  to  the  defendant  in 
the  sum  of  1001. ,  became  bankrupt,  wherefore  the  defendant  sued  out  the  oommisaion- 
Replication  de  injuria  sua  propria.  Demurrer  assigning  for  cause,  that  the  plaintifT  by  the 
replication  had  attempted  to  put  in  issue  three  distinct  facts,  the  act  of  bankruptcy,  the 
trading  and  the  petitioning  creditor's  debt :  Held,  that  these  three  facts  connected  together 
constituted  but  one  entire  proposition,  and  that  the  replication  was  therefore  good. 

Declaration  for  maliciously,  and  without  any  reasonable  or  probable  caose, 
suing  out  a  commission  of  bankruptcy  against  the  plaintiff.  Plea,  that  before 
the  suing  out  of  the  commission,  to  wit,  on,  Slc.,  at,  ^c,  the  plaintiff  being  a 
dealer  and  chapman,  and  seeking  his  trade,  of  living  by  buying  and  selling,  and 
being  indebted  to  the  defendant  in  the  sum  of  100/  and  upwards,  became  and 
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WW  a  bnkraptt  within  the  meaniag  of  the  several  atatatet  then  and  still  ia 
fiMce  cooeerainf  bankrupts,  or  some  or  one  of  theni)  wherefore  the  defendant 
Mad  out  the  coinniissioa  of  bankrupt  in  the  declaration  mentioned.  Replica- 
tioB,  that  the  defendant,  of  his  own  wrong,  and  without  the  causes  by  bin.  in 
bis  plea  alleged,  committed  the  said  grievances  in  the  declaration  mentioned. 
To  this  replication  the  defendant  demurred,  and  assigned  for  cause,  that  the 
plaintiff  had  attempted  lo  put  ia  issue  three  distinct  allegations,  contained  in  the 
defendant's  plea,  viz.,  the  plaintiff's  trading,  his  bankruptcy,  and  the  petitioning 
oeditoi'  s  debt. 

Mannings  ia  support  of  the  demurrer,  cited  CockereU  v.  Armstrongs  Bull. 
N.  P.  93 ;  that  was  trespass  for  taking  a  gelding,  and  the  defendant  pleaded, 
Mng-i  that  the  locus  in  quo  was  *100  acres,  and  that  J.  S.  was  seised  thereof 
^  in  fee,  aad  that  the  defendant  as  his  servant,  and  by  his  express  orders, 
look  the  gelding  damage  feasant.  The  plaintiff  replied,  de  injuria  sua  propria 
tbsqae  tali  eaasa ;  and  it  was  held,  that  the  rej^ication  was  bad,  because  it  put 
ia  issue  three  or  four  things.  In  this  case  the  replication  put  in  issue  the  tradii^, 
tbe  set  of  bankruntcy,  and  the  petitioning  creditor's  debt,  and  therefore  is  bad. 

Caayfbeilf  contra,  was  stopped  by  the  court. 

Per  Curiam,  Those  three  facts  connected  together  constitute  but  one  entire 
proposition,  and  therefore  the  replication  is  good.  In  Crogaie*$  case,  8  Co. 
132,  it  is  laid  down,  that  the  general  replication,  de  injuria  sua  propria,  is  pro* 
per,  when  the  defendant's  plea  consists  of  matter  of  excuse,  and  of  no  matter 
of  interest  whatever.  Here  the  plea  consists  of  matter  of  excuse  only.  In 
Rolrim$an  v.  Bayiey^  1  Bur.  316,  the  defendant  in  trespass  pleaded  a  right  of 
common  for  his  cattle,  levant  and  couchant.  The  plaintiff  replied,  that  they 
were  not  his  own  commonable  cattle  levant  and  couchant.  The  defendant  de- 
morred  specially,  because  tlie  replication  was  multifarious ;  but  the  court  held 
die  replication  good,  the  rule  being,  not  that  issue  must  be  joined  on  a  single 
faet,  but  on  a  single  point,  and  that  it  was  not  necessary  that  this  single  point 
should  consist  only  of  a  single  fact ;  and  Lord  Mansfield  says,  "  Here  the 
point  is,  the  cattle  being  entided  to  common :  this  is  the  single  point  of  the  de- 

^9101  '^^^'^  *  ^^  i^  ^^^'  ^®y  ™u^t  *^  ^^^  ^i>  own  cattle,  and  also  levant 
J  and  couchant,  which  are  two  different  essential  circumstances  of  their 
being  entided  to  common,  and  both  of  them  absolutely  requisite."  So  in  this 
case  the  point  is,  whether  the  plaintiff  duly  became  bankrupt ;  and  in  order  to 
establish  that,  there  must  be  a  trading,  an  act  of  bankruptcy,  and  a  good  peti- 
tioning creditor's  debt ;  and  these  three  circumstances  are  essential  to  constitute 
him  a  banknipt     Tbe  judgment,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Sea  Stephen  oq  Pleading,  274. 


WILLIAMS  i;.  MORLAND. 

Whare,  in  eaaa  a  plaintiff  alleged  in  hie  declaration  that  he  waa  poaacaaad  of  a  meaanage  aad 
premiaea,  and  by  reaaon  thereof  entitled  to  the  uae  of  a  atreaoi  of  water  running  through 
the  premiaea  for  8uppl]ring  the  same  with  water;  and  that  defendant  erected  a  certain 
dm  higher  up  the  atream,  and  thereby  preTented  the  water  from  runninff  in  ita  usual 
oourae,  in  ita  naual  calm  and  amooth  manner,  and  thereby  the  water  ran  in  a  oiflerent  chan- 
nel, and  with  greater  violence,  and  iniured  the  banke  ana  premiaea  of  the  plaintiflT;  and  on 
iaaae  joined  on  a  plea  of  not  guilty,  tne  jury  found  that  the  plaintifT^a  banka  and  premiaea 
were  not  injured  by  the  dam  erected  bjr  the  defendant ;  but  added,  that  defendant  had  no 
right  to  atop  the  water  in  the  aitoimer-tima ;  the  judge  ordered  the  yerdict  to  t>e  entered  for 
the  defendajit :  Hdd^  that  the  verdict  waa  right,  for  flowing  water  ia  publici  juria,  and  aa 
individual  can  only  acquire  a  right  to  it  by  appropriating  ao  much  of  it  as  he  requirea  for  a 
beneficial  pnrpoae,  and  therefore,  the  plaintitt  could  not  recover  damagea  for  the  mere  eree* 
tion  of  a  dam,  but  waa  bound  to  allege  and  prove  that  he  had  auatained  an  injury  from  tfaa 
want  of  a  aufficient  quantity  of  water. 

DscLARaTioH  Stated,  that  the  plaintiff,  before  the  committing  of  Ae  griev- 
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anoes  thereinafter  mentioned,  was  lawfully  possessed  of  a  messuage  or  dweD- 
iag-house,  lands,  and  premises,  with  the  appurtenances,  and  by  reason  thereof 
of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and 
enjoy,  the  benefit  and  advantage  of  the  water  of  a  stream,  called  the  Lee  river, 
and  which  during  all  that  time  of  right  ought  to  have  run  and  flowed,  and 
until  the  committing  of  the  grievances  thereinafter  mentioned,  of  right  had 
*run  and  flowed,  and  still  of  right  ought  to  run  and  flow,  unto  and  past  p,^. . 
the  lands  and  premises  of  the  plaintifl,  for  supplying  the  same  with  ^ 
water ;  yet  the  defendant,  well  knowing  the  premises,  but  contriving,  &c*,  here 
tofore,  and  whilst  the  plaintifl"  was  possessed  of  the  tenements,  with  the  appur- 
tenances, to  wit,  on  &c.,  at,  &c.,  wrongfully  and  injuriously  erected  and  made 
a  certain  pent-stock,  dam,  or  floodgate,  in  and  across  the  said  stream,  higher  in 
the  said  stream  than^  the  tenements  of  the  plaintifl*,  and  wrongfully  and  injuri* 
ously  widened  and  enlarged  a  certain  other  pent-stock,  dam,  or  floodgate,  then 
being  in  and  across  the  said  stream,  higher  in  the  said  stream  than  the  lands 
and  premises  of  the  plaintifl',  and  kept  and  continued  the  said  first-mentioned 
pent-stock,  dam,  or  floodgate  so  erected  and  made,  and  the  said  other  pent-stock, 
dam,  or  floodgate  so  widened,  enlarged  and  altered  respectively,  in  and  across 
the  said  stream,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto  and 
thereby  unlawfully  and  wrongfully  prevented  the  water  of  the  stream  from 
running  and  flowing  along  its  usual  and  regular  course,  and  in  its,  usual  calm, 
moderate,  and  smooth  manner,  unto  and  past  the  lands  and  premises  of  the 
plaintifl*,  as  the  same  otherwise  would  have  done,  and  thereby  tlie  water  of  the 
stream  ran  and  flowed  in  a  different  direction  or  channel,  and  with  much  greater 
force  and  increased  violence  and  impetuosity,  unto  and  against  the  banks  and 
premises  of  the  plaintiff,  and  undermined,  washed  away,  damaged,  and  de- 
stroyed the  banks  of  the  lands  of  the  plaintiff,  ^c.  The  second  count  stated, 
that  the  defendant  wrongfully  and  injuriously  stopped,  hindered,  and  prevented 
the  water  of  the  stream  from  running  or  flowing  unto  and  past  the  tenements 
of  the  plaintiff,  along  its  usual  or  *regular  course,  and  in  its  usual  calm  r«g«2 
and  smooth  manner,  as  the  same  otherwise  would  have  done,  and  also  ^ 
wrongfully  and  injuriously  caused  the  water  of  the  stream  to  run  and  flow  in 
another  direction  with  much  greater  force,  violence,  and  impetuosity,  than  it  of 
right  ought  to  have  and  would  have  done,  in  and  against  the  lands  and  premises 
of  the  plaintiff,  and  thereby  the  banks  and  other  parts  of  the  lands  and  premises, 
&c.,  were  damaged  (as  in  the  last  count).  Plea,  not  guilty.  At  the  trial  be- 
fore Graham,  B.,  at  the  last  Summer  assizes  for  the  county  of  Kent,  the  jury 
found  that  no  damage  had  been  done  to  the  plaintiff's  banks  or  lands  either  by 
the  pent-stock  set  up,  or  that  which  was  enlarged,  but  that  their  bad  condition 
was  owing  to  the  plaintiff's  neglect  to  repair  them ;  and  they  added,  that  they 
thought  the  defendant  should  not  stop  the  water  in  the  summer-time.  It  was 
then  insisted,  that  the  plaintiff  was  entitled,  upon  this  finding,  to  a  verdict,  be- 
cause the  defendant  had  stopped  the  water  from  coming  to  the  plaintiff's  pre- 
mises in  the  summer-time.  But  the  learned  judge  was  of  opinion,  that  inas- 
much as  the  plaintiff,  in  his  declaration,  did  not  complain  that  he  was  deprived 
of  a  supply  of  water,  but  that  the  natural  course  of  the  stream  was  altered,  and 
that  the  water  was  caused  to  flow  with  greater  impetuosity  against  his  lands, 
whereby  his  banks  were  injured ;  and  as  the  jury  had  found  that  the  banks 
were  not  injured  from  such  flowing  of  the  water,  the  defendant  was  entided  to 
a  verdict.  Liberty,  however,  was  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict,  with  nominal  damages.  A  rule  nisi  having  been  obtained  for  that  pur- 
pose in  last  Michaelmas  term, 

*MarrycU  and  Bottand  were  to  have  shown  cause,  but  the  court  ^^13 
called  upon  ^ 

Chitty^  in  support  of  the  rule.     The  jury  have  found,  that  the  defendant 
ought  not  to  stop  the  water  from  coming  in  summer  to  the  plaintiff's  premises 
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The  stoppage  of  that  water  of  itself  is  an  injury,  although  no  actual  pecuniary  da- 
mage ensue.  In  trespass  to  land  it  is  not  necessary  to  prove  any  actual  damage; 
and  if  special  damage  be  alleged,  it  need  not  be  proved.  Here  the  second  count 
stated,  as  the  ground  of  complaint,  that  the  defendant  wrongfully  prevented  the 
water  from  coming  to  the  plaintiff^s  premises ;  that  of  itself  constituted  an  in- 
jury, and  then  it  was  unnecessary  to  prove  the  special  damage  alleged ;  and 
therefore  the  plaintiff  is  entitled  to  the  verdict. 

Batlst,  J.     I  think  that  this  rule  ought  to  be  dischaiged.     My  judgment  in 
this  case  is  founded  on  the  nature  of  flowing  water,  and  the  manner  in  which 
80  exclusive  right  to  it  is  obtained.     Flowing  water  is  originally  publici  juris. 
So  soon  as  it  is  appropriated  by  an  individual,  his  right  is  coextensive  with 
the  beneficial  use  to  which  he  appropriates  it.     Subject  to  that  right  all  the  rest 
of  the  water  remains  publici  juris.     The  party  who  obtains  a  right  to  the  ex« 
dusive  enjoyment  of  the  water  does  so  in  derogation  of  the  primitive  right  of 
the  public.     Now  if  this  be  the  true  character  of  the  right  to  water,  a  party 
complaining  of  the  breach  of  such  a  right  ought  to  show  that  he  is  prevented 
from  having  water  which  he  has  acquired  a  right  to  use  for  some  beneficial 
purpose.     Here  the  declaration  states  a  right  to  the  use  of  this  water  at  all 
Ml  4^1  times ;  but  still,  if  *the  plaintiff  had  as  much  water  as  could  be  necessary 
-'  for  his  purposes,  the  defendant  would  have  been  guilty  of  no  wrong,  by 
preventing  additional  water  from  coming  to  the  plaintiff's  premises.     The 
gravamen  of  the  plaintiff's  complaint  in  his  declaration  is,  not  that  the  defendant 
prevented  him  from  having  the  quantity  which  had  formerly  flowed  to  his  pre- 
mises, but  that  the  defendant  prevented  the  water  of  the  stream  from  flowing 
along  its  usual  course,  in  its  usual,  calm,  moderate,  and  smooth  manner  unto 
the  plaintiff's  lands,  and  that  his  banks  were  injured  by  the  impetuous  manner 
in  which  it  was  caused  to  flow,  by  the  act  of  the  defendant.     Now  the  jury 
have  found,  that  the  banks,  &c.,  were  not  injured  by  the  manner  in  which  the 
water  flowed ;  and  that  being  so,  it  appears  that  the  plaintiff  has  not  sustained 
the  injury  complained  of  in  the  declaration,  and  therefore  the  verdict  is  properly 
entered  for  the  defendant. 

HoLROTD,  J.  I  think  the  verdict  was  properly  entered  for  the  defendant  in 
this  case.  Running  water  is  not  in  its  nature  private  property.  At  least  it  is 
private  property  no  longer  than  it  remains  on  the  soil  of  the  person  claiming  it* 
Before  it  came  there,  it  clearly  was  not  his  property.  It  may,  perhaps,  be- 
come, quasi,  the  property  of  another  before  it  comes  upon  his  premiiies,  by 
reason  of  his  having  appropriated  to  himself  the  use  of  the  water  accustomed 
to  flow  through  his  lands  before  any  other  person  had  acquired  a  prior  right  to 
it  Thus  in  Bealey  v.  Shaw^  6  East,  208,  the  defendants  or  thoRO  under 
whom  they  claimed  had  appropriated  to  themselves  a  quantity  of  the  flowing 
*0151  ^^^^  ^^  ^^  ^^^^  Irwell,  *8uflicient  for  the  purposes  of  working  their 
^  mill.  The  plaintiff  afterwards  erected  premises  lower  down  the  stream, 
and  appropriated  to  himself  the  surplus  water  for  the  use  of  his  works.  Four 
years  aAer  the  plaintiff  had  erected  his  works,  the  defendants  widened  their 
sluice,  so  that  nearly  double  the  quantity  of  water  was  drawn  from  the  stream, 
and  the  plaintiff's  works  were  thereby  materially  impeded.  It  was  held  in 
that  case,  that  although  the  defendants  might  originally  have  appropriated  the 
whole  water  to  themselves,  yet  they  could  not  do  so  after  the  plaintiff  had  ap- 
propriated the  residue  of  the  unappropriated  water  to  himself.  If  the  plaintiff, 
therefore,  in  this  case,  had  shown  in  his  declaration  a  right  to  the  unappropri- 
ated water  of  the  stream,  and  had  alleged  as  the  ground  of  his  complaint  that 
he  had  been  deprived  of  the  use  of  that  surplus  water,  he  might  then  have  been 
entitled  to  a  verdict.  But  the  present  declaration  is  framed  to  meet  a  different 
case  from  that  now  relied  upon.  The  gravamen  of  the  complaint  is  not  that 
the  water  was  prevented  by  the  act  of  the  defendant  from  coming  down  to  the 
plaintiff's  premises,  and  that  he  was  injured  by  the  want  of  water,  but  that 
▼OL.  IX*  50 
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ia  fact,  flowed  in  a  more  impetuous  manner,  and  diereby  damaged  the  plaiii- 
110**6  banks ;  but  the  jnrj  have  found  that  no  damage  has  been  done  to  the 
plaintiflf's  bank,  by  the  manner  in  which  the  water  was  caused  to  flow  by  the 
act  of  the  defendant  The  jury  have,  therefore,  found  against  the  plaintiff  in 
respect  of  the  right  of  action  which  he  claims.  The  mere  obstniction  of  the 
water  which  had  been  used  to  flow  through  his  lands  does  not  of  itself  give  any 
right  of  action.  In  order  to  entitle  himself  to  recover,  he  should  show  the  loss 
of  *8ome  benefit,  or  the  deterioration  of  the  value  of  the  premises.  r«Qifi 

LrfTLEnAUB,  J.  I  think  that  the  plaintiflf  is  not  entitled  to  have  the  ^ 
verdict  entered  for  him  in  this  case.  The  first  count  does  not  allege  that  the 
plaintiff  was  deprived  of  any  benefit  to  which  he  was  entitled,  but  that  his  banks 
were  injured  by  reason  of  the  water  having  been  caused  to  flow  in  an  impetaous 
manner.  The  jury  have  found  that  his  banks  were  not  thereby  injured,  and 
tlierefore  the  proof  has  not  supported  that  count.  The  second  count  does  not 
allege  that  the  plaintiff  was  deprived  of  the  use  of  the  water,  but  that  the  de- 
fendant wrongfully  prevented  the  water  from  flowing  past  the  lands  of  the 
plaintiff  along  its  usual  course,  in  its  usual  calm  and  smooth  manner,  as  the 
same  ought  to  have  done,  and  that  his  lands  were  thereby  injured.  It  is  tnie^ 
that  in  trespass  for  a  wrongful  entry  into  the  land  of  another,  a  damage  is  pre- 
sumed to  have  been  sustained,  though  no  pecuniary  damage  be  actually  proved. 
So  in  the  case  of  an  action  for  the  obstruction  of  a  right  of  common,  or  a  rig^ht 
of  way,  any  obstruction  of  that  right,  is  a  sufficient  cause  of  action.  The  doing 
of  any  act  calculated  to  injure  that  right  is  a  sufficient  ground  of  action,  but, 
generally  speaking,  there  must  be  a  temporal  loss  or  damage  accruing  from  the 
wrongful  act  of  another,  in  order  to  entitle  a  party  to  maintain  an  action  on  the 
case.  Now,  assuming  that  the  stopping  of  the  water  was  a  wrongful  act  of 
the  defendant,  has  the  plaintiff  thereby  sustained  any  temporal  loss  or  damage. 
He  alleges  that  he  has  sustained  a  damage,  by  his  banks  having  been  injured 
in  consequence  of  the  water  flowing  in  a  more  impetuous  manner.  He  doee 
not  allege  that  he  has  sustained  any  damage  by  the  *actual  loss  of  the  r«Qi7 
water.  The  jury  have  found  that  he  has  not  sustained  the  damage  ^ 
alleged ;  and,  therefore,  they  have  negatived  the  ground  of  action  stated  in  his 
declaration.  Water  is  of  that  peculiar  nature,  that  it  is  not  sufficient  to  allege 
in  a  declaration,  that  the  defendant  prevented  the  water  from  flowing  lo  die 
plaintiff's  premises.  The  plaintiff  must  state  an  actual  damage  accruing  from 
the  want  of  the  water.  The  mere  right  to  use  the  water  does  not  give  a  party 
such  a  property  in  the  new  water  constantly  coming,  as  to  make  the  diversion 
or  obstruction  of  the  water,  per  se,  give  him  any  right  of  action.  All  the  king's 
subjects  have  a  right  to  the  use  of  flowing  water,  provided  that,  in  using  it, 
they  do  no  injury  to  the  rights  already  vested  in  another  by  the  appropriation 
of  the  water. 

Rule  dischaiged. 
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Trespeas  for  breaking  and  entering  the  plaintiff's  close.  Plea,  prescribing  in  right  of  a  mee- 
auage  and  land  for  a  right  of  common  of  pasture  on  a  down  or  common,  whereof  the  cloee, 
dec,  before  the  wronfftul  separation  thereof,  was  parcel,  and  justifying  the  trespass,  because 
the  dose  in  which,  £c.,  was  wroniully  enclosed  and  separated  from  the  rest  of  th«  oom* 
mon.  Replication,  that  the  close  in  the  declaration  mentioned,  in  which,  ^c,  was  a  doaa 
called  Burgey  Cleave  Garden,  and  had  for  thirty  ^ears  and  more  been  separated,  and  di- 
Tided,  and  endosed  from  the  common,  and  occupied  and  ei^joved  during  all  that  time  in 
severalty  and  adversely  to  the  person  holding  the  messuage  and  land,  in  respect  of  which 
the       ■       ■ 

OCCU] 

replk  ^_     ^  _     ^ 

years,  and  that  the  alleged  trespass  was  committed  in  that  part  of  the  garden  only :  //«U, 
that  upon  this  finding,  the  defendant  was  entitled  to  the  verdict,  whether  the  words  of  the 
issue,  **  the  close  in  which,  &c.,**  constituted  an  emire  or  a  divisible  allegation.    If  it  was 
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•a  entire  allention,  it  comprehended  the  whole  of  the  eocloeure  to  which  the  nune  of  Bur* 
gej  ClesTe  (wden  attachedt  and  in  that  case  the  plaintiil'  was  bound  to  prove  that  the 
whole  of  the  garden  had  been  enclosed  upwards  of  thirty  ^ears;  or  if  it  was  a  divisible  alle- 
gation, it  was  confined  in  its  meaning  to  that  spot  in  which  the  trespass  had  been  commit- 
ted, and  the  mrr  having  found  that  that  spot  oad  not  been  enclosed  thirty  years,  it  was 
immaterial  wnethcr  the  rest  had  been  so  or  not. 

Tkespass  for  breaking  and  entering  two  closes  of  the  plaintiff,  situate  in  the 
pmh  of  Frentishoe,  in  the  county  of  Devon,  and  destroying  hedges  and  fences. 
Plea,  first,  not  guilty ;  secondly,  that  one  E.  Fosse  was  and  still  is  seised  in 
her  demesne  as  of  fee  of  a  messuage,  and  divers,  to  wit,  ten  acres  of  land  with 
the  appurtenances,  situate  in  the  parish  of  Frentishoe.  The  plea  then  claimed 
by  prescription,  a  right  of  common  of  pasture  by  E.  Fosse,  for  and  in  respect 
of  the  messuage  and  land  throughout  a  certain  down  or  common,  called  Frenti- 
shoe Common,  whereof  tlie  said  doses  in  which,  &«.,  until  the  wrongful  sepa- 
ration and  enclosure  thereof,  thereinafter  mentioned,  were  parcel  for  all  the 
commonaUe  cattle,  levant  and  coochant,  iu.  It  then  stated  a  demise  of  the 
messaage  and  land  with  the  appurtenances,  to  the  defendant  for  a  term  not  ex- 
pired, his  entry,  and  then  justified  the  trespasses,  because  the  said  closes  in 
which,  dice.,  at  the  said  several  times  when,  &^.,  were  wrongfully  enclosetl,  sepa- 
Mi  A-)  rated,  and  divided  *from  the  residue  of  the  said  down  or  common,  with 

-^  the  hedges  and  fences  in  the  declaration  mentioned,  so  that  defendant 
could  not  have  his  common  of  pasture.  Replication  joined  issue  upon  the  plea 
of  not  guilty,  and  then  as  to  the  trespasses  committed  in  one  of  the  closes  in 
the  declaration  mentioned,  nolle  prosequi.  And  as  to  the  trespasses  committed 
in  the  other  dose,  that  the  said  last-mentioned  close  in  the  declaration  mention- 
ed, in  whiehj  ^c,  at  the  said  several  times  when,  &c.,  was  and  is  a  certain  close 
known  by  the  name  of  Burgey  Cleave  Garden ;  and  that  the  same  dose  in 
which,  d^c,  continually  and  for  thirty  years  and  more,  had  been  separated, 
dirided,  and  enclosed  from  the  said  down  or  common  called  Frentishoe  down, 
and  occupied  and  enjoyed  during  all  that  time,  in  severalty  and  adversely  to 
the  said  E.  Fosse,  and  to  all  those  whose  estate  she  had  in  the  messuage  and 
land  with  the  appurtenances  in  that  plea  mentioned ;  and  to  her,  and  their  te- 
nants and  farmere,  occupiers  of  the  said  messnage  and  land  with  tlie  appurte- 
nances, and  to  all  persons  claiming  under  them :  and  without  the  exercise  and 
enjoyment  during  that  time  of  the  said  supposed  common  of  pasture  in  that 
plea  mentioned  by  the  said  E.  Fosse,  or  those  under  whom  she  claims  title  to 
the  said  messuage  and  land  with  the  appurtenances,  her,  or  their  farmers  ot 
tenants,  or  any  of  them,  for  or  relating  to  the  supposed  common  of  pasture. 
And  this,  Ace.  Rejoinder,  that  the  said  last-mentioned  close  in  which,  &c.,  had 
nol  been,  and  was  not,  occupied  or  enjoyed  during  the  time  in  the  said  replica- 
tion mentioned,  in  severalty  or  adversely  to  the  said  E.  Fosse,  and  to  all  those 
whose  estate  she  had  and  hath  in  the  said  messuage  and  land  with  the  appurte- 
*fi20l  ^^^^^  ^^  ^^^  P^^  mentioned ;  and  to  her  and  *their  tenants  and  far- 

-'  mere,  occupiers  of  the  said  messuage  and  land  with  the  appurtenances ; 
and  to  all  persons  claiming  by,  from,  or  under  her,  them,  or  any  of  them,  with- 
out the  exercise  or  enjoyment  during  that  time  of  the  said  common  of  pasture  in 
that  plea  mentioned  by  the  said  E.  Fosse,  or  those  under  whom  she  claims  title  to 
the  said  messnage  and  land,  in  manner  and  form,  dire.  At  the  trial  before  Bur- 
K0176H,  J.,  at  the  last  Summer  assizes  for  the  county  of  Devon,  it  appeared  that 
Buigey  Cleave  Garden  contained  land,  part  of  which  had  been  enclosed  and 
held  in  severalty  upwards  of  thirty  years.  But  whether  the  residue  had  been 
endosed  so  long,  there  was  a  contrariety  of  evidence.  The  learned  judge  was 
of  opinion,  that  upon  the  pleadings  the  defendant  was  entitled  to  a  verdict  if  the 
trespass  was  committed  only  in  a  part  of  the  garden  which  had  not  been  en- 
dosed  and  held  in  severalty  upwards  of  thirty  years ;  and  he  left  it  to  the  jury 
to  say,  whether  any  part  of  the  garden  had  been  enclosed  within  that  time,  and 
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whether  the  trespass  was  confined  to  that  part.  The  jury  having  found,  that  part 
of  the  garden  had  been  enclosed  within  that  time,  and  that  the  trespass  was  com- 
mitted in  that  part  of  the  garden  only,  a  verdict  was  entered  for  the  defendant. 
A  rule  nisi  had  been  obtained  for  entering  a  verdict  for  the  plaintiff. 
£.  Lmwbs  was  to  have  shown  cause ;  but  the  court  called  upon 
C  F,  Williams  and  Manning  in  support  of  the  rule.  The  plaintiff  made 
out  the  issue,  by  showing  that  some  part  of  Burgey  Cleave  Garden  had  been 
enclosed,  and  held  in  severalty  adversely  for  thirty  years.  Here  *the  r«qoi 
evidence  was,  that  the  part  enclosed,  and  held  in  severalty  upwards  of  ^ 
thirty  years,  was  generally  known  by  the  name  of  Burgey  Cleave  Garden,  al- 
though that  name  attached  also  to  the  other  part  subsequendy  enclosed.  The 
plaintiff,  therefore,  had  proved  the  issue  in  terms,  that  Bui^ey  Cleave  Garden 
has  been  enclosed  and  held  in  severalty  thirty  years.  It  is  true,  that  in  Hawke 
V.  Bacon,  2  Taunt.  156,  it  was  held,  that  if  it  is  alleged  that  a  close  called  A. 
has  been  separated  and  enclosed  from  a  waste  for  twenty  years,  to  support  the 
allegation  it  is  necessary  to  prove  that  every  part  of  the  close  has  been  so  long 
enclosed.  That  case,  however,  was  expressly  decided  upon  the  ground,  that 
*^  it  did  not  differ  from  the  common  case  of  pleading  liberum  tenementum, 
where,  if  the  defendant  proves  he  has  a  single  acre  in  the  vill,  the  issue  is  with 
him,  whatever  quantity  of  land  the  plaintiff  may  have  there,  and  if  the  plaintiff 
had  meant  to  dispute  the  particular  spot,  he  should  have  newly  assigned." 
But  that  decision  has  since  been  completely  overturned  by  the  decision  of  this 
court,  in  Cocker  v.  Crompton,  1  B.  &  C.  489,  in  which  it  was  held  that  where, 
in  trespass  quare  clausum  fregit,  the  plaintiff  names  the  close  in  his  declaration, 
and  the  defendant  pleads,  liberum  tenementum,  generally,  without  giving  any 
further  description  of  the  close,  the  plaintiff  is  not  driven  to  a  new  assignment; 
but  is  entitled  to  recover  upon  proving  a  trespass  done  in  a  close  in  his  possession, 
bearing  the  name  given  in  the  declaration,  although  the  defendant  may  have  a 
close  in  the  same  parish  known  by  the  same  name.  They  also  cited  Stevens 
V.  Tmstler,  11  East,  61,  as  showing  that  where  *a  plaintiff  is  entided  to  r^gno 
part  of  a  close  trespassed  on,  he  may  declare  for  trespasses  in  the  close  ^ 
generally,  and  the  plaintiff  should  plead  liberum  tenementum,  if  it  is  meant  to 
drive  him  to  confine  the  trespasses  to  that  part  of  the  close  which  is  his. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  It  is 
impossible  to  say  upon  the -evidence,  and  the  finding  of  the  jury,  that  this  rule 
ought  to  be  made  absolute,  unless  from  the  peculiar  form  of  the  issue,  the  plain- 
tiff be  entitled  to  a  verdict,  provided  any  part  of  the  garden  were  enclosed  within 
thirty  years.  The  case  of  Cocker  v.  Crompton  has  been  relied  upon  by  the 
plaintiff,  to  show  that  he  is  entitled  upon  these  pleadings  to  have  the  verdict 
entered  for  him ;  that  was  trespass  for  breaking  and  entering  the  plaintiff^s  dose, 
called  the  Fold  Yard,  and  the  defendant  pleaded,  that  the  case  in  which,  ^, 
was  his  soil  and  freehold,  and  upon  that  issue  was  joined.  The  question  upon 
that  issue  was,  whether  the  close  described  in  the  declaration  as  the  close  of  the 
plaintiff,  called  the  Fold  Yard,  was  the  defendant's  freehold,  and  it  was  properly 
held  that  the  plaintiff  entitled  himself  to  recover,  by  proving  a  trespass  done  in 
a  close  in  his  possession,  bearing  the  name  of  the  Fold  Yard,  although  the  de- 
fendant had  a  dose  in  the  same  parish,  known  by  the  same  name.  But  I  am 
of  opinion,  that  upon  these  pleadings  the  plaintiff  did  not  entitle  himself  to  a 
verdict,  by  proving  that  a  part  of  the  garden  called  Burgey  Cleave  Garden,  had 
been  enclosed  and  held  in  severalty  adversely  for  thirty  years.  The  replication 
alleges,  that  the  close  in  which,  &c.,  in  the  declaration  mentioned,  is  a  certain 
close  called  Burgey  Cleave  Garden,  and  that  for  thirty  *years  and  more  p*^^ 
it  had  been  separated  from  tlie  common.  Sic, ;  the  words,  "  the  close  in  '- 
which,  Sic,f  in  the  declaration  mentioned,"  confines  that  allegation  to  that  spot 
where  the  trespass  was  committed ;  then  it  becomes  a  question  of  fact,  whether 
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Ae  trespass  was  committed  in  that  part  of  Bui^y  Cleve  Garden,  which  had 
been  enclosed  and  enjoyed  in  severalty  for  upwards  of  thirty  years.     That 
question  has  been  submitted  to  the  jury,  and  they  have  found  that  the  trespass 
was  not  committed  in  any  part  of  Burgey  Cleve  Garden,  which  had  been  en- 
closed and  held  in  severalty  for  thirty  years  ;  it  was,  therefore,  made  out  in 
proof,  that  the  place  in  which  the  trespass  was  committed  had  not  been  occu- 
pied and  enjoyed  during  the  time,  in  the  replication  mentioned,  in  severalty  or 
adversely,  and  that  being  so,  the  verdict  is  properly  entered  for  the  defendant. 
Batlet,  J.     It  appears  from  the  evidence,  that  Burgey  Cleve  Garden  con- 
sisted partly  of  land  which  had  been  enclosed  upwards  of  thirty  years,  and 
partly  of  land  which  had  not  been  enclosed  so  long.     The  name  of  Burgey 
Cleve  Garden  attached  on  each  part  of  the  enclosure,  and  it  is  contended  that 
the  pleadings  are  so  framed,  as  to  entitle  the  plaintifi*  to  a  verdict,  by  proving 
that  the  trespass  was  committed  on  either  part  of  the  enclosure.     The  jury,  by 
their  verdict,  have  found  that  the  trespass  was  committed  in  that  part  of  the 
land  which  had  not  been  enclosed  thirty  years.     Then  the  point  to  be  consi- 
dered is,  what  question  of  fact  do  these  pleadings  raise  ?    The  defendant  pleads, 
that  he  had  a  right  of  common  over  Frontishoe  Do%vn,  of  which  the  closes  in 
which,  &c.,  until  the  wrongful  separation  thereof,  were  parcel,  and  then  justi- 
*9241  ^^^  ^^  breaking  and  entering  the  closes,  because  the  closes  in  *%vhLch, 
-^  4tc.,  were  wrongfully  enclosed  from  the  down.     The  plaintiff,  in  his 
replication,  as  to  the  trespass  committed  in  one  of  the  closes,  enters  a  nolle  pro- 
sequi ;  and  as  to  the  trespass  committed  in  the  other  close,  says,  that  the  last- 
mentioned  close  in  the  declaration  mentioned,  in  which, ^c,  (viz.,  in  which 
the  trespass  was  committed,)  was  a  close  known  by  the  name  of  Burgey  Cleve 
Garden,  and  that  the  same  close,  in  which,  &c.,  had  for  thirty  years  and  more 
been  enclosed  from  the  common,  and  occupied  and  enjoyed  in  severalty,  with- 
out any  exercise  of  any  right  of  common  of  pasture.    The  defendant  rejoins,  that 
the  last-mentioned  close,  in  which,  &c.,  (viz.,  where  the  trespass  was  commit- 
ted,) had  not  been,  and  was  not,  occcupied  or  enjoyed  during  the  time  men- 
tioned in  the  declaration,  in  severalty  or  adversely  to  E.  Foss,  and  without  the 
exercise  and  enjoyment  of  a  right  of  common  of  pasture,  during  the  time  in  the 
plea  mentioned.     When  the  plaintiff,  therefore,  in  his  replication,  or  the  de- 
fendant in  his  rejoinder,  speak  of  Burgey  Cleve  Garden,  they  are  speaking  of 
the  close  in  which  the  trespass  was  committed,  and  that  being  so,  the  pleadings 
raise  this  question  of  fact,  whether  that  part  of  Burgey  Cleve  Garden,  in  which 
the  trespass  was  committed,  had  been  enclosed  and  occupied,  or  enjoyed  for 
thirty  years,  in  severalty  or  adversely,  to  E.  Foss,  &c.     Now,  if  the  jury  had 
found  specially  in  this  case,  that  a  close,  containing  two  acres,  was  called  Bur- 
gey Cleve  Garden,  and  that  the  trespass  was  committed  in  one  acre,  and  that 
that  acre  had  not  been  occupied  and  enjoyed  for  thirty  years,  in  severally,  it  is 
quite  clear  that  the  verdict  must  have  been  entered  for  the  defendant,  because 
it  would  be  wholly  immaterial  whether  the  other  part  of  Burgey  Cleve  Garden 
•9251  ^^^  ^®^"  '"  severalty  thirty  years  or  not.     Now,  in  *this  case  the 

-*  jury  have  found  a  trespass  to  have  been  committed  only  in  that  part  of 
the  close  which  had  not  been  enclosed  thirty  years.  They  have  therefore  found 
in  effect,  that  the  place  where  the  trespass  was  committed  had  not  been  enclosed 
and  held  in  severalty  upwards  of  thirty  years,  and  that  being  so  the  verdict  is 
properly  entered  for  the  defendant. 

HoLROTD,  J.  I  am  of  opinion  that  there  is  no  ground  for  disturbing  this 
verdict.  It  appears  clearly  from  the  evidence,  and  from  the  finding  of  the  jury, 
that  the  trespass  was  committed  in  that  part  of  Burgey  Cleve  Garden  which 
had  not  been  enclosed  and  held  in  severalty  for  thirty  years.  Upon  the  merits, 
therefore,  the  defendant  is  entitled  to  a  verdict,  unless  he  is  fettered  by  the  pe- 
culiar form  of  the  pleadings.     Now,  the  allegation  in  the  replication,  that  the 
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close  in  which,  ^c,  was  a  close  called  by  the  name  of  Bingey  Cleve  Garden,  may 
be  considered  either  as  an  entire  allegation,  including  the  whole  of  Buigey  CUve 
Garden,  or  a  divisible  allegation,  confined  to  that  part  of  Burgey  Cleve  Garden  ii 
which  the  trespass  was  committed.  It  is  dear  that  it  must  be  taken  to  iocladt 
that  spot  upon  which  the  trespass  was  committed,  for  otherwise  the  replicali<m 
would  be  bad.  Now,  if  the  allegation  extends  to  the  whole  of  Burgey  Cleve 
Garden,  then  the  plaintiff  has  alleged  in  pleading,  and  was  bound  to  prove  that 
the  whole  of  Burgey  Cleve  Garden  had  been  enjoyed  and  held  in  severalty  for 
thirty  years.  If  it  be  a  divisible  allegation,  and  confined  to  that  part  in  which 
the  trespass  was  committed,  then  it  raised  a  question  of  fact  for  the  jury,  upon 
the  evidence  whether  that  part  of  the  garden,  in  which  the  trespass  was  com- 
mitted, had  been  occupied  and  enjoyed  for  thirty  years,  in  severalty,  *a8  r^gciA 
alleged  in  the  rejoinder.  It  seems  to  me  that  the  allegation  is  divisible,  ^ 
and  that  the  verdict  has  been  properly  found  for  the  defendant  on  that  issue,  al- 
though, perhaps,  in  strictness,  the  plaintiff  was  entitled  to  have  the  verdict  found 
for  him  on  the  plea  of  not  gtrilty.  That  however,  would  be  useless ;  because  the 
defendant  would  be  entitled  to  judgment  on  the  whole  record,  the  special  plea 
being  an  answer  to  the  action.  If  the  issue  extends  to  the  whole  close,  the 
more  correct  finding  would  have  been,  that  part  of  the  close  bskd  not  been  en- 
closed for  thirty  years,  and  that  the  trespass  had  been  committed  in  that  part, 
and  then  judgment  would  have  been  given  for  the  defendant,  notwithstanding  the 
verdict  for  the  plaintiff  on  the  general  issue.  Upon  the  whole,  I  think  that  the 
verdict  was  properly  found  for  the  defendant,  because  the  trespasses  were  not 
committed  on  that  part  of  Burgey  Cleve  Garden  which  had  been  enclosed  and 
enjoyed  in  severalty  for  thirty  years. 

Role  dischaiged. 


DOE,  on  the  joint  and  several  Demises  of  THOMAS  HERBERT*  JAMES 
SOUTHERN  and  ANN  his  Wife,  and  WILLIAM  DUKE,  v.  JOHN 
SELBY. 

Deviae  "to  testator's  son  G.  for  life,  uid  from  aod  after  his  decease  unto  all  and  every  the 
child  and  children  of  G.  lawftiUy  to  be  begotten,  and  their  heirs  for  ever,  to  hold  as  tennits 
in  common,  and  not  aa  joint -tenants;  but  if  my  son  G.  should  die  withovt  issue,  or  leaving 
issue,  and  such  child  or  children  should  die  beiore  obtaining  the  age  of  twenty-one  years,  or 
without  lawful  issue,  then  I  give  and  devise  the  same  estates  unto  my  son  T.,  my  daughter 
A.  S.,  and  my  son-in-law  W.  D.,  and  to  their  heirs  for  ever,  as  tenants  in  common,  and  not 
as  joint -tenants."  After  testator*s  death,  O.  suffered  a  recovery,  and  died  unmarried  and 
witnout  issue :  Heldy  that  in  that  event  the  devise  over  must  take  effect  as  a  ooniingeat 
remainder,  and  was  therefore  defeated  by  the  destruction  of  the  particular  estate  by  the 
recovery. 

Ejectment,  for  messuages  and  premises  in  the  parish  of  St  Leonard's,  Shore- 
ditch,  in  the  county  of  Middlesex.  The  declaration  contained  counts,  first  on 
*a  demise  of  the  entirety  by  Thomas  Herbert,  James  Southern,  and  Ann  r^n^ 
his  wife  (in  right  of  the  said  Ann,)  and  William  Duke,  the  1st  of  Janu-  ^ 
ary,  1821 ;  secondly,  on  the  demise  of  an  undivided  third  by  Thomas  Herbert, 
same  day ;  thirdly,  on  the  demise  of  an  undivided  third  third  by  James  Southera 
and  Ann  his  wife  (in  right  of  the  said  Ann,)  same  day ;  fourthly,  on  the  demise 
of  an  undivided  third,  by  William  Duke,  same  day.  Plea,  general  issue.  At 
the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  last  Easter  term, 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  lh« 
following  case : 

Thomas  Herbert  being  seised  in  fee  of  the  premises  in  question,  made  his 
will,  duly  executed  and  attested,  so  as  to  pass  real  estates,  containing  as  follows, 
inter  alia.  "  I  give  and  devise  unto  my  said  son,  Geoige  Herbert,  two  freehold 
houses  in  Burdett's-bnildings,  Hoxton,  in  the  parish  of  St.  Leonard's,  Shore 
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ditch,  aforesaid,  in  the  occupation  of  William  Ames  and  Tabitha  Kenner,  also, 
ke,,  (certain  other  premises  particulariy  described  in  the  will,)  to  hold  to  him, 
my  said  son  G^rge,  for  and  during  the  term  of  his  natural  life ;  and  from  and 
after  his  decease,  I  give  and  devise  the  same  estates  onto  all  and  every  the 
ehiid  and  children  of  my  said  son  Gkoige,  lawfully  to  be  begotten,  and  their 
heire  forever,  to  hold  as  tenants  in  common  and  not  as  joint-tenants.  But  if 
my  said  son  George  should  die  without  issue,  or  leaving  issue,  and  such  child 
or  children  should  die  before  attaining  the  age  of  twenty-one  years,  or  without 
lawful  issue ;  then  1  give  and  devise  the  same  estates  unto  my  said  son  Tho- 
mas, my  daughter  Ann  Southern,  and  my  son-in-law,  William  Duke,  and  their 
heirs  for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint-tenants."  After 
*028l  ^^  *death  of  the  testator  George  Herbert  suffered  a  recovery  to  the  use 
-^  of  himself  in  fee,  and  afterwards  by  lease  and  release  conveyed  the  pre- 
mises to  the  defendant  in  fee.  In  January,  1818,  the  said  George  Herbert  died 
onmarried  without  having  had  issue,  leaving  the  said  Thomas  Herbert,  Ann 
Sootbem,  then  and  still  the  wife  of  the  said  James  Southern,  and  William  Duke, 
named  in  the  said  will,  him  surviving.     , 

Ckiity  for  the  plaintiff.     It  was  manifestly  the  intention  of  the  testator,  that 
his  son  George  siaould  take  an  estate  for  life  only ;  and  that  if  he  had  not  any 
children,  or  none  that  should  arrive  at  an  age  when  tliey  would  by  law  be  ca- 
pable of  conveying  away  the  estate,  it  should  go  to  the  lessors  of  the  plaintiff. 
It  will  be  contended  on  the  other  side,  that  the  ultimate  remainder  was  contin- 
gent, and  therefore  defeated  by  the  destruction  of  the  particular  estate.     But 
that  is  not  so,  for  either  the  estate  given  to  G.'s  children  was  an  estate  tail,  in 
which  case  the  ultimate  remainder  would  be  vested,  or  it  was  a  contingent  fee 
determinable,  and  the  limitation  over  must  take  effect  as  an  executory  devise, 
according  to  (hUHver  v.  fflckett^  1  Wils.  106,  which  is  confirmed  by  the  ob- 
servations in  Feame  on  Exec\itory  Devises,  306,  sixth  edit     In  either  case, 
the  destruction  of  the  life  estate  of  George  would  not  destroy  the  remainder, 
and  the  lessors  of  the  plaintiff  are  entitled  to  the  estate.     Here,  even  if  the  first 
contingency  happened,  viz.,  that  George  died  leaving  a  ^hild,  yet  if  that  child 
died  under  twenty-one  without  issue,  the  devise  to  the  lessors  of  the  plaintiff 
*9201  ^^^^^  ^^^  effect ;  it  could  not  therefore  be  a  contingent  remainder,  *but 
J  must  be  an  executory  devise,  Peila  v.  Brown^  Cro.  Jac.  500 ;  Dot  v. 
fVebber^  1  B.  ^  A.  713.     But,  secondly,  it  may  be  contended  that  the  children 
of  George  would  take  an  estate  tail,  for  although  the  devise  is  to  them  and  their 
heirs  for  ever,  yet  as  the  estate  is  afterwards  devised  over  in  the  event  of  their 
dying  without  issue,  that  reduces  their  interest  to  an  estate  tail,  Doe  v.  ReaMon^ 
cited  in  Doe  v.  Holmes,  3  Wils.  244.     Besides,  as  the  ultimate  remainder  is 
to  persons  who  would  be  heirs  general  to  the  children,  they  would  never  die 
without  heirs  as  long  as  those  persons  lived.     This  case  is  therefore  different 
from  Loddington  v.  Kime^  3  Lev.  431,  and  Goodright  v.  Dunham^  1  Doug. 
264.     [Batlet,  J.     But  here  you  must  read  the  devise,  **  if  the  children  should 
die  before  twenty-one,  and  without  issue,"  otherwise  the  remainder  over  will 
be  too  remote.] 

Campbelif  contr^,  was  stopped  by  the  court. 

Batlbt,  J.  There  are  two  modem  cases  which  are  quite  decisive  of  the  pre- 
sent question.  Doe  v.  BumaalU  6  T.  R.  30,  and  Crump  v.  Norwood^  7  Taunt. 
362.  The  present  question  arises  upon  a  will,  whereby  the  property  was 
given  to  the  testator's  son,  Geoige  Herbert,  for  life,  and  from  and  after  his  de- 
cease, to  all  and  every  the  child  and  children  of  George  and  their  heirs  for 
ever ;  but  if  George  should  die  without  issue,  or  leaving  issue,  and  such  child 
or  children  should  die  before  attaining  the  age  of  twenty-one  years,  or  without 
^301  ^^'^^  issue,  then  to  the  lessors  of  the  plaintiff,  two  of  *whom  were 
-I  children  of  the  testator.     It  is  not  contended  that  George  took  an  estate 
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tail ;  and,  indeed,  GoodrigKt  t.  Dunham  clearly  shows  that  he  took  for  life 
only,  and  that  his  children  would  take  as  purchasers  by  way  of  remainder,  and 
they  would  take  in  fee.  It  has  been  contended,  that  the  ultimate  devisees  took 
either  by  way  of  executory  devise  or  vested  remainder.  But  it  is  clear,  that 
where  a  devise  may  operate  as  a  contingent  remainder,  it  cannot  be  considered 
as  an  executory  devise.  If  a  fee  be  given  by  way  of  vested  limitation,  but  de* 
terminable,  a  remainder  after  that  must  be  an  executory  devise  ;  but  if  a  fee  is 
limited  in  contingency,  and  upon  failure  of  that  the  estate  is  given  over,  that  is 
a  contingency  with  a  double  aspect ;  and  if  the  estate  vests  in  the  one,  it  can- 
not in  the  other,  Loddington  v.  Kime,  But  it  may  happen,  that  an  estate 
may  be  devised  over  in  either  of  two  events ;  and  that  in  one  event  the  devise 
may  operate  as  a  contingent  remainder,  in  the  other  as  an  executory  devise. 
Thus  if  George  had  left  a  child,  a  determinable  fee  would  have  vested  in  that 
child,  and  then  the  devise  over  could  only  have  operated  as  an  executory  de- 
vise. But  George  having  died  without  having  had  a  child,  the  first  fee  never 
vested,  and  the  remainder  over  continued  a  contingent  remainder.  Gulliver  ▼• 
Wickett  was  clearly  a  case  of  executory  devise.  The  estate  was  given  to  tes- 
tator's wife  for  life,  and  after  her  death  to  such  child  as  she  was  then  supposed 
to  be  enceint  with,  and  to  the  heirs  of  such  child  for  ever ;  provided,  that  if 
such  child  shall  die  before  twenty-one,  leaving  no  issue  of  its  body,  then  the 
reversion  over.  The  description  of  the  child  there  was  a  clear  designatio  per- 
sons, and  as  a  child  in  ventre  sa  mere  is  for  many  purposes  considered  as  in 
ease,  the  first  remainder,  a  fee  ^determinable  was  vested  in  that  child,  r»Q.)| 
and  the  remainder  over  could  only  operate  by  way  of  executory  devise.  ^ 
The  other  cases  which  I  have  mentioned  are  not  in  substance  distinguishable 
from  this ;  Doe  v.  Bumsall  was  a  devise  to  Mary  Owstwhick,  and  the  issue 
of  her  body  as  tenants  in  common  ;  but  in  default  of  such  issue,  or  being  such, 
if  they  should  all  die  under  twenty-one,  and  without  leaving  any  lawful  issue 
of  their  bodies,  then  over.  Mary  Owstwhick  suffered  a  recovery,  and  died 
without  having  had  any  issue,  and  it  was  held  that  all  the  limitations  subsequent 
to  that  to  her  were  Qontingent,  and  destroyed  by  the  recovery.  No  question 
was  raised  as  to  ultimate  remainder  operating  by  way  of  executory  devise,  but 
that  could  not  be  raised,  as  Mary  Owstwhick  never  had  any  issue  in  whom  the 
first  remainder  might  vest.  But  Crump  dem.  WooUty  v.  Norwood  is  on  all 
fours  with  the  present  case.  There  the  devise  was  to  the  testator's  wife  for 
life,  if  she  should  so  long  remain  unmarried,  and  immediately  after  her  decease 
or  marriage,  to  testator's  three  nephews,  share  and  share  alike,  for  life,  as  te- 
nants in  common,  remainder  to  the  heirs  of  their  bodies  respectively  in  fee ; 
if  more  than  one,  then  to  all  equally,  as  tenants  in  common ;  ^  and  if  any 
of  his  said  nephews  should  die,  leaving  no  such  issue,  or  leaving  any  such 
they  should  all  die  without  attaining  the  age  of  twenty-one  years,  then  over;*'  and 
it  was  held,  that  the  remainders,  subsequent  to  the  devise  to  the  nephews,  were 
contingent,  and  defeated  by  the  destruction  of  the  particular  estate.  And  one 
of  the  nephews  having  died  without  having  had  issue,  Gibbs,  C.  J.,  considered 
that  in  that  event  the  question  of  executory  devise  did  not  arise ;  although  if 
•there  had  been  issue,  *the  ultimate  devise  over  might  have  operated  in  r«go9 
that  mode.  These  authorities  satisfy  me,  that  in  the  event  which  has  ^ 
happened,  the  devise  to  the  lessors  of  the  plaintiff  in  this  case  did  not  operate 
hy  way  of  executory  devise.  It  has  been  argued,  that  it  might  operate  as  a 
vested  remainder,  for  that  the  devise  to  George's  children  was  only  of  an  estate 
tail,  because  they  could  never  die  without  heirs  as  long  as  the  lessors  of  the 
pla  ntiff  lived,  and,  therefore,  **  heirs"  mnst  mean  **  heirs  of  the  body."  But 
although  it  may  be  so  where,  after  a  devise  to  a  man  and  his  heirs  the  estate 
is  devised  over  simpliciter  to  a  collateral  heir,  yet  it  is  not  so  where  the  limita- 
tion over  depends  upon  the  party  dying  within  a  limited  time.     Upon  th^* 
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whole,  I  am  of  opipion  that  GeotrgB  Uei4)en  took  an  estate  for  life  ovlff  and 
thit  hiff  children,  if  there  had  been  any,  woold  have  taken  a  fee ;  but  in  the 
efent  oi  there  not  being  any,  which  is  the  event  that  has  happened,  the  remain- 
der over  was  given  by  way  of  contingent  remainder,  and  was  defeated  by  the 
destniction  of  the  particular  estate.  Our  judgment  most,  therefore,  be  for  the 
defendant. 

HoLRovn,  J.  Under  the  will  in  question  George  took  an  estate  for  life,  and 
his  children  in  fee.  In  the  event  of  his  having  no  children,  the  devise  over 
would  operate  as  a  contingent  remainder :  but  if  he  had  children,  then  it  could 
only  take  effect  as  an  executory  devise.  That  it  was  not  an  executory  devise^  in 
the  event  that  has  happened,  is  clearly  proved  by  the  cases  which  my  brother 
Batlbt  has  cited ;  and  the  language  of  Gibbs,  G.  J.,  in  Crump  v.  Norwood^ 
18  peculiarly  applicable.  Here  the  estate  is  given  over  on  either  of  two  ooi^ 
M«^-,  tingencies,  one  of  them  George's  dying  without  children ;  that  has  *hap- 
-^  pened,  and  upon  that  the  remainder  over  would,  if  at  all,  take  effect  aa 
a  contingent  remainder.  But  the  particular  estate  having  been  previously  de- 
stroyed, the  contingent  remainder  was  thereby  defeated. 

LrrTLBDALK,  J.  The  principles  applicable  to  this  case  were  fully  considered 
in  Crump  v.  Norwood^  which  cannot  be  distinguished  from  it.  Doe  v.  Bun%sail 
ifl  also  in  point.  It  is  true,  that  in  that  case  the  words  were  **  if  all  such  issue 
should  die  under  twenty«one  and  without  issue ;"  but  here  the  word  or  must 
be  read  and;  and  although  the  point  of  the  executory  devise  was  not  there 
agitated,  yet  Gibbs,  C.  J.,  thought  it  an  express  authority  for  his  judgment  in 
Crump  V.  Norwood^  where  it  was  raised.  Upon  these  authorities  it  seems  to 
me  dear,  that  the  lessors  of  the  plaintiff  cannot  recover. 

Judgment  for  the  defendaDt.(o) 

(a)  See  Hasker  t.  Sutton^  1  Bing.  500. 

It  WIS  afterwards  diiM^overed  that  Thomas  Herbert  waa  heir  at  law  of  the  testator,  and  a 
fresh  ejectment  was  brought,  the  court  having  refused  to  grant  a  new  trial  in  this  case. 


•934]  HANNAM  t;.  MOCKETT. 

Declaration  stated  that  plaintiiT  was  possessed  of  a  close  of  land  with  trees  growing  there- 
on, to  which  rooks  Had  been  used  Co  resort  and  to  settle,  and  build  nests  and  rear  their 
yoong  in  the  trees,  by  reason  whereof  plaintiff  had  been  used  to  kill  and  take  the  rooks  and 
the  young  thereof,  and  great  profit  and  advantages  had  accrued  to  him,  yet  that  defendant 
wrongfully  and  raalidously  intending  to  injure  the  plaintiff,  and  alarm  and  drive  away  the 
rooks,  ana  to  cause  them  to  forsake  the  trees  of  the  plaintiff,  wrongfully  and  injuriously 
caased  guns  loaded  with  gunpowder  to  be  discharged  near  the  plaintiff's  close,  and  thereby 
disturbed  and  drove  away  the  rooks,  whereby  the  plaintiff  was  prevented  from  killing  the 
rooks  and  taking  the  young  thereof.  Plea,  not  guilty :  Hddt  on  motion  in  arrest  of  judg- 
ment, that  this  action  was  not  maintainable,  inasmuch  as  rooks  were  a  species  of  birds  fene 
oataie,  destructive  in  their  habita,  not  known  as  an  article  of  food  or  alleged  so  to  be,  and 
not  protected  by  any  act  of  parliament,  and  the  plaintiff  could  not  therefore  have  any  pro- 
perty in  them,  or  show  any  right  to  have  them  resort  to  his  trees. 

DioLAKATioN  Stated,  that  the  plaintiff,  before  and  at  the  time  of  the  commit- 
tiog  of  the  several  grievances  by  the  defendant,  thereinafter  mentioned,  was, 
and  still  is,  lawfully  possessed  of  a  certain  close  of  land,  with  certain  trees  grow- 
ing and  being  thereon,  situate,  ^.,  to  which  said  close  and  trees,  so  growing  and 
being  thereon,  divers  great  mimbers  of  roo£s  had  been  and  were  used  and  accus- 
tomed to  resort  and  come,  and  to  settle,  build  nests,  breed,  and  rear  their  young 
in  and  upon  the  said  trees,  by  means  whereof  the  plaintiff  had  been  and  was 
Qsed  and  accustomed  to  kill  and  take  divers  great  quantities  of  the  said  rooks, 
and  the  young  thereof,  and  thereby  divers  great  profits  and  adrantages  had  ac- 
crued, and  still  ought  to  accrue  to  him,  to  wit,  at,  dl&c.  Yet  that  the  defendant, 
weU  knowing,  A^c,  but  contriving,  and  wrongfully  and  maliciously  intending, 
to  injure  die  plaintiff,  and  to  alarm,  affright,  and  drive  away  the  said  rooks, 
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and  to  cause  them  to  forsake  and  abandon  the  said  trees  of  the  pluntiff,  and 
their  nests  built  therein ;  and  to  prevent  other  rooks  from  resorting  thereto, 
and  settling  in  and  upon  the  said  trees,  and  to  deprive  the  plaintiff  of  the 
profits  and  advantages  so  arising  from  the  said  rooks,  and  the  *young  r^gog 
thereof  as  aforesaid,  did  theretofore,  to  wit,  on,  ^.,  at,  ^•,  and  on  di-  *- 
vers  other  days  and  times,  between,  d^.,  wrongfully  and  unjustly  cause  divers 
guns,  loaded  with  gunpowder,  to  be  discharged  near  to  the  said  close  of  the 
plaintiff,  and  with  the  noise  of  the  discharges  of  the  said  guns,  and  the  smell 
of  the  said  gunpowder,  did  disturb,  terrify,  and  drive  away  divers  rooks,  then 
being  in  or  near  the  said  close  and  trees  of  the  plaintiff,  insomuch  that  divers, 
to  wit,  1000  rooks,  which  before  that  time  had  been  used  and  accustomed  to 
resort  and  come  to  the  said  trees,  and  to  setde,  build  nests,  breed  and  rear  young 
in  and  upon  the  said  trees,  flew  away  and  abandoned  the  said  close  and  trees, 
and  the  nests  built  therein,  and  wholly  forsook  the  same :  and  divers,  to  wit, 
1000  other  rooks  which  were  then  about  to  resort  to,  and  settle  in  and  upon, 
the  said  close  and  trees,  were  thereby  prevented  from  so  doing ;  whereby  the 
plaintiff  hath  been  from  thence,  hitherto,  and  still  is  prevented  from  killing  and 
taking  rooks,  and  the  young  (hereof,  in  such  plenty  as  he  otherwise  might  and 
would  have  done,  and  thereby  the  plaintiff  hath  lost  and  been  deprived  of  the 
profits  and  advantages  which  might,  and  otherwise  would,  have  accrued  to  him 
therefrom,  to  wit,  at.  Sic,  Second  count,  that  the  plaintiff  was  possessed  of  a 
certain  dwelling-house,  and  certain  closes  of  land  adjacent  thereto,  with  a  cer- 
tain vivary,  called  a  rookery,  in  and  upon  one  of  the  said  last-mentioned  closes, 
situate,  &c.,  to  which  said  rookery  divers  great  numbers  of  other  rooks  had 
been,  and  were  used  and  accustomed  to  resort  and  come,  and  to  build  nests, 
abide,  breed,  and  rear  their  young  in  the  said  rookery,  by  means  whereof  the 
plaintiff  was  used  and  accustomed  to  derive  great  profit  and  advantage  from 
killing  and  taking  the  *said  last-mentioned  rooks,  and  the  young  thereof;  r«g.>g 
-and  Sie  said  rookery  was  ornamental  and  advantageous  to  the  said  ^ 
dwelling-house  and  closes  of  the  plaintiff,  and  afforded  great  satisfaction  and 
delight  to  the  plaintiff,  to  wit,  at,  &c. :  yet  the  defendant,  well  knowing  the 
premises,  but  contriving,  and  maliciously  intending  to  injure  and  aggrieve  the 
plaintiff,  theretofore,  to  wit,  on,  &c.,  at,  &c,^  and  on  divers  other  days,  &c.,  to 
wit,  in,  &c.,  wrongfully  and  unjustly  caused  divers  other  guns,  loaded  with 
gunpowder,  to  be  discharged  near  to  the  said  rookery  of  the  plaintiff,  and  with 
the  noises  of  the  discharges  of  the  last-mentioned  guns  and  gunpowder,  did  dis- 
turb and  terrify  divers  rooks,  then  being  in  or  near  the  said  rookery,  insomuch, 
that  divers,  to  wit,  1000  of  the  last-mentioned  rooks  which  had  before  that  time 
been  used  and  accustomed  to  resort  and  come  to  the  said  rookery,  and  build 
nests,  abide,  breed,  and  rear  their  young  in  the  said  rookery,  then  and  there 
flew  away,  and  wholly  forsook  and  abandoned  the  said  rookery,  and  divers,  to 
wit,  1000  other  rooks,  which  were  then  about  to  resort  to,  and  settle  in,  the 
said  rookery,  were  thereby  prevented  from  so  doing,  to  wit,  at,  Slc,^  by  means 
whereof  the  plaintiff  was,  and  still  is,  deprived  not  only  of  the  satisfaction  and 
delight,  but  also  of  the  profits  and  advantages  which  might,  and  otherwise  would, 
have  accrued  to  him  therefrom,  and  the  plaintiff  had  been  otherwise  greatly  in- 
jured and  damnified,  to  wit,  at,  &c.  To  the  plaintiff's  damage  of  200/.  Plea 
not  guilty.  A  general  verdict  having  been  found  for  the  plaintiff,  with  10/.  da- 
mages, a  rule  nisi,  for  arresting  the  judgment,  was  obtained  in  last  Michaelmas 
term.  The  case  was  argued  by  Bolland,  in  support  of  the  rule,  and  Molpkut 
contra,  partly  at  the  *sittings  in  bank  after  Hilary  term,  and  pardy  at  r-M^j 
these  sittings.  All  the  arguments  and  authorities  cited  are  so  fully  con-  ^ 
sidered  and  commented  on  in  the  judgment  of  the  court,  that  it  is  unnecessary 
to  state  them  here. 

Cur.  adv.  vult. 
Baylky,  J.,  now  delivered  the  judgment  of  the  court,  and  after  stating  the 
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pleadings  proceeded  as  follows :  The  ju^^ment  in  this  case  must  be  arrested  if 
either  of  the  counts  is  bad,  because  the  damages  have  been  taken  generally  on 
the  whole  declaration ;  but  there  does  not  appear  to  be  any  material  difference 
between  them.  The  plaintiff*  does  not  state  any  special  right  in  him  to  haye 
the  rooks  resort  to  his  trees ;  he  relies  upon  that  general  right  which  all  the 
king's  subjects  have,  and  he  describes  the  profit  to  arise  to  him,  not  from  the 
eggs,  but  from  killing  the  birds  and  their  young.  To  maintain  an  action,  the 
plaintiff  must  have  had  a  right,  and  the  defendant  must  have  done  a  wrong. 
A  man^s  rights  are  the  rights  of  personal  security,  personal  liberty,  and  private 
property.  Private  property  is  either  property  in  possession,  property  in  action, 
or  property  that  an  individual  has  a  special  right  to  acquire.  The  injury  in 
this  case  does  not  affect  any  right  of  personal  security  or  personal  liberty,  nor 
any  property  in  possession  or  in  action ;  and  the  question  then  is,  whether 
there  is  any  injury  to  any  property  the  plaintiff  had  a  special  right  to  acquire. 
A  man  in  trade  has  a  right  in  his  fair  chances  of  profit,  and  he  gives  up  time 
and  capital  to  obtain  it.  It  is  for  the  good  of  the  public  that  he  should.  But 
has  it  ever  been  held  that  a  man  has  a  right  in  the  cliance  of  obtaining  animals 
ferae  nature,  where  he  is  at  no  expense  in  enticing  them  to  his  premises,  and 
*fi3S1  vl^^i^  ^t  inay  be  at  least  questionable  whether  they  will  be  of  any  ^service 

-'  to  him,  and  whether,  indeed,  they  will  not  be  a  nuisance  to  the  neigh- 
bourhood? This  is  not  a  claim  propter  impotentiam  because  they  are  young, 
propter  solum  because  they  are  on  the  plaintiff's  land,  or  propter  industriam 
because  the  plaintiff  has  brought  them  to  the  place  or  reclaimed  them,  but  prop- 
ter osum  et  consuetudinem  of  the  birds,  (a)  They,  of  their  own  choice,  and 
without  any  expenditure  or  trouble  on  his  part,  have  a  predilection  for  his  trees 
and  are  disposed  to  resort  to  them.  But  has  he  a  legal  right  to  insist  that  they 
ihall  be  permitted  to  do  so  ?  Allow  the  right  as  to  these  birds,  and  how  can  it 
be  denied  as  to  all  others  ?  In  considering  a  claim  of  this  kind,  the  nature  and 
properties  of  the  birds  are  not  immaterial.  The  law  makes  a  distinction  be- 
tween animals  fitted  for  food  and  those  which  are  not ;  between  those  which 
are  destructive  to  private  property  and  those  which  are  not ;  between  those 
which  have  received  protection  by  common  law  or  by  statute  and  those  which 
have  not  It  is  not  alleged  in  this  declaration  that  these  rooks  were  fit  for  food; 
and  we  know  in  fact  Uiat  they  are  not  generally  so  used.  So  far  from  being 
protected  by  law,  they  have  been  looked  upon  by  the  legislature  as  destructive 
in  their  nature,  and  as  nuisances  to  the  neighbourhood  where  they  are.  That 
being  ao,  surely  a  party  can  have  no  right  to  have  them  resort  to  his  lands,  to 
the  injury  of  his  neighbours ;  and,  consequendy,  no  action  can  be  maintainable 
against  a  person  who  prevents  their  so  doing.  It  has  been  said,  that  a  man 
may  acquire  rights  over  other  animals  similis  naturae,  as  affording  him  diversion, 
inch  as  rabbits  in  a  warren,  or  doves  in  a  dove-cote.  But  first  it  is  to  be  ob- 
*9301  ^^^^*  ^^^  rabbits  and  pigeons  are  not  only  *subject8  of  diversion,  but 

-'  constitute  an  article  of  food.  In  2  Inst.  199,  it  is  said,  that  the  common 
law  gave  no  way  to  matters  of  pleasure  (wherein  most  men  do  exceed,)  for  that 
they  brought  no  profit  to  the  commonwealth ;  and  therefore  it  is  not  lawful  for  any 
man  to  erect  a  park^  ehase^  or  warren^  without  a  license  under  the  great  seal  of 
the  king,  who  is  pater  patriae  and  the  head  of  the  commonwealth  :**  but  in  the  same 
page  it  is  said  **  that  fish-ponds  being  a  matter  o(  profit  and  increase  of  victuals ^ 
any  man  may  erect.*'  And  even  with  respect  to  animals  ferae  naturae,  though 
they  be  •fit  for  food,  such  as  rabbits,  a  man  has  no  right  of  property  in  them. 
In  Boulston's  case,  5  Co.  105,  Cro.  Eliz.  547,  it  was  adjudged  that  if  a  man 
makes  coney-burrows  in  his  own  land,  which  increase  in  so  great  number  that 
they  destroy  his  neighbour's  land,  his  neighbours  cannot  have  an  action  on  the 

(a)  See  the  case  of  the  Swantt  7  Co.  86. 
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ease  against  him  who  made  the  said  ooiiey4>uryow8 ;  ibr  so  soon  as  the  coneTi 
oome  on  his  neighbour's  land,  he  may  kUl  them«  for  they  are  fene  naturs,  and 
he  who  makes  the  coney-burrows  ha8  no  property  in  thern^  and  he  shaU  not 
be  punished  for  the  damage  whidi  tlie  coneys  do  in  which  he  has  no  i^operty, 
and  which  the  other  may  lawfully  kill ;  and  Walmsley,  J.,  says,  ^  that  the 
property  of  the  coneys  is  not  in  any  man,  nor  can  any  man  so  keep  them  but 
that  they  will  break  out  of  themselves,  which  is  the  reason  that  none  can  have 
them  in  his  own  land,  unless  by  grant  from  the  king  or  by  prescription ;  if 
otherwise,  he  is  punishable  in  a  quo  warranto,  for  the  queen  had  the  royalty  in 
such  things,  whereof  none  can  have  any  property."  Man  wood  in  his  Forest 
Law,  p.  148,  SB.  43,  44,  takes  notice  of  this  power.  It  is  staled  to  *have  r^gjQ 
been  further  resolved  in  that  case,  '*  that  none  may  erect  a  dove-cote  but  ^ 
the  lord  of  a  manor,  and  if  any  do  it,  he  may  be  punished  in  the  leet,  but  no 
action  on  the  case  lies  by  any  particular  man  against  him  who  erects  it.*'  Tbii 
resolution,  as  to  the  dove-cote  being  a  common  nuisance,  was  held  not  law,  in 
DeweU  v.  Sanders^  Cro.  Jnc.  490 ;  there  it  was  expressly  decided,  that  the 
erecting  of  a  dove-cote  by  the  freeholder  of  a  manor  was  not  a  common  nui- 
sance, nor  inquirable  at  the  leet ;  but  if  the  pigeons  fly  abroad  to  the  damage 
of  the  king's  subjects,  the  judges  of  assize  may  take  cognisance  of  it,  because 
it  could  not  be  a  nuisance,  but  to  those  only  whose  corn  they  eat,  and  not  to 
ill  persons ;  for  if  it  were  a  common  nuisance,  neither  the  lord  of  a  manor  nor 
the  parson  could  erect  a  dove-house  more  than  any  other  freeholder ;  for  none 
can  prescribe  to  make  a  common  nuisance ;  for  it  cannot  have  a  lawful  begin- 
ning, by  license  or  otherwise,  being  an  offence  against  the  common  law ;  and 
therefore  they  held  the  opinion  in  Boulftton^s  case  to  be  no  law.  And  it  was 
said  that  the  law  protected  and  favoured  dove-cotes ;  and  therefore  the  erecting 
of  them  could  not  be  a  nuisance ;  for  a  dove-cote  was  demandable  in  a  precipe, 
and  an  account  lay  for  it ;  and  Montague  said,  that  the  erecting  of  a  dove-cote 
of  itself  was  not  a  nuisance,  but  the  storing  of  it  with  pigeons,  and  suffering 
them  to  fly  abroad  into  the  country,  which  is  out  of  the  leet."  The  court  there 
took  the  sound  distinction,  that  the  erecting  of  a  dove-cote  was  not  a  common 
nuisance,  but  that  an  individual  might  sustain  a  private  injury  from  the  doves, 
and  that  was  cognisable  before  the  justices  in  eyre.  It  is  observable,  also,  that 
dove-cotes  are  protected  by  several  statutes,  *which  are  referred  to  in  r^A^ 
that  case.  In  the  course  of  the  aigument,  Doddridge,  J.,  says,  **  that  if  ^ 
pigeons  come  upon  my  land  I  may  kill  them,  and  the  owner  has  not  any  re- 
medy, provided  they  be  not  taken  by  any  means  prohibited  by  the  statute.'* 
And  to  this  Ckoke  and  Houghton,  Js.,  agreed ;  but  Montague,  C.  J.,  **  held 
that  the  party  had  jus  proprietatis  in  them,  fbr  they  are  as  domestics,  and 
have  animum  revertendi,  and  ought  not  to  be  killed,  and  for  the  killing  of 
them  an  action  lies;"  but  the  reporter  adds,  the  other  opinion  is  the  best 
Trespass  will  lie  for  breaking  a  dove-cote ;  and  in  Arnold  v.  Jeffkrnon^  3  Salk. 
248,  it  is  said,  **  that  a  lord  of  a  manor  may  erect  a  dove-cote  upon  his  land, 
parcel  of  his  manor»  and  this  he  may  do  by  virtue  of  his  right  as  lord  thereof; 
but  that  a  tenant  cannot  without  license,  for  he  can  have  no  right  to  any  privilege 
which  may  be  prejudicial  to  others ;  but  this  is  not  a  common  nuisance,  nor 
punishable  in  the  leet.  But  the  nuisance  being  particular,  the  lord  shall  have 
an  action  on  the  case,  or  an  assize  of  nuisance,  as  he  may  for  building  a  house 
to  the  nuisance  of  his  mill."  These  authorities  show,  that  with  respect  to  rab- 
bits and  doves,  which  may  be  injurious  to  the  lands  of  others,  generally  speak- 
ing, a  party  has  not  a  right  to  keep  them  even  in  his  own  lands,  except  by  the 
king's  license,  or  unless  he  can  show  a  title  by  prescription,  which  supposes  a 
grant  The  reason  given  for  requiring  the  grant  is,  that  such  animals  are  nnl- 
lius  in  bonis,  and  no  man  can  appropriate  them  to  himself,(a)  and  for  the  same 

(a)  See  case  of  Jlfonopo^ief ,  11  Co.  87. 
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iteMNi,  none  can  make  a  paA,  chase,  or  warren  without  the  king's  license.  That 
being  the  law  with  respect  to  birds  and  animals  whose  habits  are  less  destruc- 
*8421  ^^^  ^''^  ^ose  of  *rooks,  it  may  be  fit  now  to  consider  in  what  light  the 
•^  Uw  looks  upon  birds  of  this  latter  description,  and  it  will  appear  that 
they  are  considered  nuisances  to  the  neighbourhood  where  they  resort.     The 
Stat  24  H.  8,  c.  10,  entitled  •*  an  act  to  destroy  choughs,  crows,  or  rooks,"  re- 
atm  that  they  destroy  great  quantities  of  com,  as  well  in  the  sowing  as  at  the 
ripening  and  kecneling  thereof,  that  they  make  a  marvellous  destruction  of  the 
covertoree  of  thatched  houses,  bams,  ricks,  stocks,  and  other  such  like ;  so  that 
if  they  be  suffered  to  breed  as  in  certain  years  past,  they  will  be  the  cause  of 
great  deetractionof  com  and  grain,  to  the  great  prejudice  of  the  tillers  and  sowers 
of  the  earth :  and  it  enacts,  that  every  person  having  any  lands,  ^.,  in  his  own 
occupation,  shall  do  as  much  as  in  him  lies  to  kill  and  utterly  destroy  all  choughs, 
crows,  and  vooks,  coming,  abiding,  breeding,  or  haunting  on  the  said  lands,  on 
pain  of  a  grievous  amerciament     By  sect  2,  the  inhabitants  of  every  parish 
shall,  for  ten  years,  provide  and  set  nets  for  choughs,  crows,  and  rooks,  on  pain 
tofbrfeit  10s.  every  lawful  day  such  nets  shall  be  wanting.  By  sect  3,  the  tenants 
are  for  ten  years  yearly  to  assemble  and  survey  the  houses,  dec,  and  conclude 
by  what  means  it  shall  be  best  possible  to  destroy  all  the  young  brood  of  the 
choughs,  crows,  and  rooks  for  the  year,  on  pain  to  forfeit  20s.  every  year  they 
shall  omit  to  assemble.     By  sect.  5,  '*  any  person  minding  to  destroy  the  said 
choughs,  crows,  and  rooks,  may,  after  request  to  the  owner  or  occupier  where 
they  haunt  or  breed,  enter  and  carry  away  all  such  rooks,  d^.,  as  he  shall  take 
the  same  day  without  let  by  the  owner  or  occupier."     The  25  H.  8,  c  11,  is 
act  very  material,  but  it  is  still  in  force.     In  that  the  word  rooks  is  omitted, 
whether  intentionally  or  not  it  is  immaterial  to  inquire.     The  8  Eliz.  c.  15, 
*9431  *^^^^^^  ^®  provisions  in  the  24  H.  8,  c.  10,  as  to  the  keeping  of  nets 
-'  for  choughs,  crows,  or  rooks,  but  repeals  all  the  other  branches  of  that 
statute.     It  also  provided,  that  in  every  parish  sums  should  be  raised  for 
the  destraction  of  noyful  fowl  and  vermin :   and  for  the  heads  of  three  old 
crows,  choughs,  pies,  or  rooks,  or  of  six  young  ones,  or  for  six  eggs,  is  to  be 
given  a  penny,  and  different  sums  for  other  different  things.     This  statute 
was  temporary,  and  was  suffered  to  expire,  but  it  was  not  repealed.     It  is  not 
to  be  concluded,  therefore,  that  tlie  legislature  altered  their  opinion  as  to  the 
nature  of  Aese  birds,  and  they  may  now  be  considered  to  be  of  the  description 
the  statutes  24  H.  8,  c.  10,  and  8  Eliz.  c.  15,  give  them,  viz.,  birds  of  destruc- 
tbn,  and  noyiul  fowl.     It  is  not  alleged  upon  this  declaration  that  rooks  are  an 
article  of  food.     At  all  events  they  are  not  so  much  so  as  rabbits.     They  cer- 
tainly answer  the  description  of  animals  fere  natune.     They  are  not  protected 
by  any  statute,  but  on  the  contrary  have  been  declared  by  the  legislature  to  be  a 
nuisance  to  the  neighbourhood  where  they  are.   That  being  so,  it  is  quite  clear 
Bo  person  can  claim  a  right  to  have  them  resort  to  his  lands,  nor  can  any  person 
become  a  wrong-doer  by  preventing  their  so  doing.     Keeble  v.  Htckeringillf 
11  East,  574,  n.,  bears  a  stronger  resemblance  to  the  present  than  any  other 
case,  but  it  is  distinguishable.    There  it  was  decided,  that  an  action  on  the  case 
lies  for  discharging  guns  near  the  decoy-pond  of  another,  with  design  to  dam- 
nify the  owner  by  frightening  away  tlie  wild  fowl  resorting  thereto,  by  which 
the  wild  fowl  are  frightened  away  and  the  owner  damnified.     But  in  the  first 
place  it  is  observable,  that  wild  fowl  are  protected  by  the  statute  25  H.  8,  c. 
^<kJA•^  1 1 ;  that  they  'constitute  a  known  article  of  food,  and  that  a  person 
-*  keeping  up  a  decoy  expends  money  and  employs  skill  in  taking  that 
which  is  of  use  to  the  public.     It  is  a  profitable  mode  of  employing  his  land, 
and  was  considered  by  Lord  Holt  as  a  description  of  trade.    That  case,  there- 
fore, stands  on  a  different  foundation  from  this.     All  the  other  instances  which 
wers  referred  to  in  the  argument  on  the  part  of  the  plaintiff,  are  cases  of  ani- 
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mala  specially  protected  by  acts  of  parliament,  or  which  are  clearly  the  subject 
of  property.  Thus  hawks,  falcons,  swans,  partridges,  pheasants,  pigeons,  wild 
ducks,  mallards,  teals,  widgeons,  wild  geese,  black  game,  red  game,  bustards, 
and  herons,  are  all  recognised  by  different  statutes  as  entitled  to  protection,  and, 
consequently,  in  the  eye  of  the  law,  are  fit  to  be  preserved.  Bees  are  property, 
and  are  the  subject  of  larceny.  Fisheries  are  totally  different.  The  fish  can 
do  no  harm  to  any  one,  and  constitute  a  well-known  article  of  food.  Upon  the 
ground,  therefore,  that  the  plaintifi*  had  no  property  in  these  rooks,  that  they 
are  birds  ferae  naturae,  destructive  in  their  habits,  and  not  protected  either  by 
common  law  or  statute,  and  that  the  plaintiff  is  at  no  expense  with  regard  to 
them,  we  are  of  opinion  that  the  plaintiff  had  no  right  to  insist  upon  having  them 
in  his  neighbourhood,  and  that  he  cannot  maintain  this  action.  The  rule  for 
arresting  the  judgment  must  therefore  be  made  absolute. 

Rule  absolute. 
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At  a  sale  of  goods  by  auction,  certain  conditions  of  sale  were  read  before  the  biddings  com- 
menced,  but  were  not  attached  to  the  catalogue.  An  agent  for  the  defendant  was  the  highest 
bidder  for  a  lot,  and  the  auctioneer  put  down  the  price  105{.,  and  the  agent's  name  oppoate 
that  lot,  in  his  catalogue :  Hdd,  that  sales  of  goods  by  auction  are  within  the  29  Car.  2, 
c.  3,  s.  17,  and  that  no  sufficient  memorandum  of  the  bargain  was  sisned  to  satisfy  that  sec- 
tion,  the  conditions  of  sale  not  being  annexed  to  the  catalogue.  Had  they  been  annexed* 
it  would  haye  sufficed  to  put  down  the  agent's  name,  that  of  his  prindpial  not  being  ne- 
cessary. 

Special  assumpsit  against  the  defendant,  for  not  taking  away  a  carding  en- 
gine, purchased  by  him  at  an  auction,  agreeable  to  the  conditions  of  sale, 
(which  were  set  out,)  in  consequence  whereof  it  was  resold  at  a  loss.  Plea, 
non-assumpsit.  At  the  trial  before  Holroyd,  J.,  at  the  Lancaster  Summer  as- 
sizes, 1823,  it  appeared  that  tlie  engine  in  question  was  put  up  to  sale  by  auc- 
tion, among  a  variety  of  other  things  ;  the  sale  was  subject  to  certain  conditions, 
which  were  read  by  the  auctioneer  before  the  biddings  commenced,  but  they 
were  not  attached  to  the  catalogue  or  referred  to  by  it.  One  Luke  Winterbot- 
tom,  as  agent  for  the  defendant,  was  the  highest  bidder  for  the  engine,  and  it 
was  knocked  down  to  him,  and  the  auctioneer  wrote  his  name  and  the  price, 
105/.,  against  that  article  in  the  catalogue.  For  the  defendant  it  was  objected, 
tirst,  that  the  statute  of  frauds  was  not  satisfied  by  writing  down  the  name  of 
the  agent  of  the  purchaser :  secondly,  that  the  conditions  of  sale  were  part  of 
the  bargain,  and  not  being  annexed  to  the  catalogue  the  signature  to  the  latter 
did  not  amount  to  a  signature  of  a  note  or  memorandum  of  the  bai|^in,  within 
the  meaning  of  the  17th  section  of  29  Car.  2,  c.  3.  The  learned  judge  over^ 
ruled  the  first  objection,  but  reserved  the  second  point,  and  the  plaintiff  having 
obtained  a  verdict.  Cross,  Serjt.,  in  Michaelmas  term,  obtained  a  rule  nisi  for  a 
nonsuit  or  a  new  trial ;  against  which 

J,  Williams  now  showed  cause.  The  second  question  now  before  the  court 
is  certainly  very  important,  as  it  respects  the  validity  of  all  sales  by  auction. 
The  first  objection  was  overruled  at  the  trial,  and  it  appears  by  •PAtfit-  .  ^g  .^ 
more  v.  Barry ,  I  Campb.  513,  that  where  an  authorized  agent  bids  at  1 
a  sale,  it  is  sufficient  to  put  down  his  name  ;  it  is  not  necessary  that  the  tiamc 
of  the  principal  should  be  then  declared.  The  second  question,  depends  upon 
Lord  Ellenboroijoh*s  dictum  in  Hinde  v.  Whitehouse,  7  East,  558.  But 
that  case  was  not  decided  on  the  ground  that  the  memorandum  was  insufficient ; 
the  court  considered  that  there  had  been  a  delivery  and  acceptance  of  part  of 
the  goods,  in  the  name  of  the  whole,  the  other  question  therefore  became  un« 
important.  Suppose  conditions  of  sale  to  be  attached  to  a  catalogue  at  first, 
but  to  be  separated  during  the  progress  of  the  sale,  will  the  sale  of  the 
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bts  prenously  knocked  down  be  good,  and  of  the  rest  bad  7  Surely,  the 
reading  of  the  conditions  before  the  sale  was  sufficient  to  connect  them 
with  &e  biddings  that  afterwards  took  place.  Perhaps  it  is  too  late  to  con- 
tend, that  auctions  of  goods  are  not  within  the  29  Car.  2,  c.  3,  although  it  ap- 
pears by  what  fell  from  three  of  the  learned  judges,  in  Hinde  t.  Whitehouse^ 
they  did  not  concur  in  shaking  the  authority  of  Simon  ▼.  Motivos^  3  Burr. 
1921,  where  it  was  doubted  whether  such  sales  fell  within  the  operation  of  the 
statute, 

Cro$99  Serjt.,  (with  whom  was  Starkie^)  contra.  There  was  not  any  evidence 
to  show  that  the  defendant  or  his  agent  heard  the  conditions  read ;  no  proof 
was  given  of  his  being  in  any  way  conusant  of  them.  They  were  not  referred 
to  by  the  catalogue.  The  mere  signature  of  that  was  not  then  the  signature  of 
a  note  or  memorandum  of  the  bargain^  within  the  meaning  of  the  20  Car.  2, 
c.  3,  s.  17.  In  Hinde  v.  fVhitehouse  the  point  was  expressly  brought  under 
consideration.     (He  was  then  stopped  by  the  court.) 

HUT[  *Batuby,  J.  It  has  been  decided  by  many  cases,  that  in  sales  of 
^  land  by  auction  the  auctioneer  is  agent  for  both  the  vendor  and  vendee, 
and  that  such  auctions  are  within  the  statute  of  frauds.  Walker  v.  Constable^ 
1  B.  &  P.  306;  Emmerson  v.  Heelia^  2  Taunt.  38;  White  v.  Proctor^  4 
Taunt.  200 ;  Kemeys  v.  Proctor^  3  V.  &  B.  57.  Now,  the  language  of  the 
seventeenth  section  of  the  statute  of  frauds,  relating  to  sales  of  goods,  is  in  sub- 
atanccf  the  same  as  that  of  the  fourth  section,  relating  to  sales  of  land.  The 
only  difference  being,  that  the  latter  speaks  of  an  agreement^  the  former  of  a 
bargain.  The  word  bargain  means  the  terms  upon  which  parties  contract,  and 
it  appears  by  Saunderson  v.  Jackson^  2  B.  &  P.  238,  that  in  order  to  satisfy 
the  statute  the  signature  must  either  be  to  some  written  document,  containing  in 
itself  the  terms  of  the  bargain,  or  connected  with  some  other  document  which 
does.  Then  comes  Hinde  v.  Whitehoune^  in  which  Lord  Ellenborouoh, 
after  time  taken  for  consideration,  delivered  it  as  his  opinion,  that  an  auctioneer 
had  not  satisfied  the  requisitions  of  the  statute  by  signing  the  name  of  the  pur- 
chaser to  the  catalogue,  that  not  being  connected  with,  or  referring  to,  the  con- 
ditions of  sale.  In  the  present  case  nothing  was  said  at  the  time  when  the 
engine  was  put  up,  as  to  the  terms  upon  which  the  sale  was  to  proceed.  The 
very  mischief  contemplated  by  the  statute  might  occur  in  such  a  case  as  this. 
There  is  abundant  room  for  fraud  and  perjury,  respecting  the  conditions  of 
sale.  Inasmuch,  therefore,  as  there  was  not  any  memorandum  of  the  terms 
of  the  bargain,  signed  by  the  parties,  I  think  that  the  case  is  within  the  20  Car. 
2,  c.  3,  s.  17,  and  that  a  nonsuit  must  be  entered. 

«g^^  *HoLROYD,  J.  Upon  the  trial  of  this  case  two  objections  were  made. 
-'  First,  that  the  defendant's  name  was  not  put  down  by  the  auctioneer.  I 
thought  there  was  no  weight  in  that,  and  stiU  continue  of  the  same  opinion.(a) 
The  other  objection  was  reserved,  and  upon  the  authority  of  Hinde  v.  White^ 
hou»e^  I  both  think  that  auctions  of  goods  are  within  the  statute  of  frauds,  and 
that  there  has  not  been  a  signature  to  a  memorandum  of  the  bargain  to  satisfy  the 
seventeenth  section  of  that  act.  It  appears  to  roe  that  you  cannot  call  that  a  me- 
morandum of  a  bargain  which  does  not  contain  the  terms  of  it.  The  argument 
for  the  plaintiff  is,  that  the  conditions  being  in  the  room  were  virtually  attached 
to  the  catalogue.  But  I  think  that  as  they  were  not  actually  attached  or  clearly 
referred  to,  they  formed  no  part  of  the  thing  signed.  In  the  case  put  of  a  sepa- 
ration of  die  conditions  from  the  catalogue,  during  the  progress  of  the  sale,  I 
should  say  that  the  signatures  to  the  latter,  made  after  the  separation,  were  una- 
vailing. It  occurred  to  me  at  first,  that  this  might  be  likened  to  the  case  of  a 
will,  eonsisting  of  several  detached  sheets,  when  a  signature  of  the  last,  the 

(a)  See  White  v.  Prodor,  4  Taunt.  909. 
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whole  being  on  the  table  at  the  time,  would  be  eoDsidered  a  signinf  of  Ae 
whole  ;  but  there  the  sheet  si^ed  is  a  pari  of  the  whole.  Here  Uie  catalogiie 
was  altogether  independent  of  the  conditionfl.  I  agree,  thacefore,  that  this  nle 
for  a  nonsttit  muat  be  made  abecdute. 

Rule  ab6olote.(a) 
LrrTLBDAUBy  J.»  was  abaent; 

(a)  See  Jadtaon  t.  Zawe,  1  Bing.  9. 
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ABATEMENT. 
Sm  Pliaduta,  43.    Pbagtici,  17. 

ACTION  ON  THE  CASE. 


I.  Where  m  lease  of  premiMS  described  them 
ae  abutting  on  "  an  intended  way  of  thirty 
feet  wide ;  which  was  not  then  aet  out,  and 
tbo  soil  of  which  was  the  property  of  the  lea- 
sor ;  and  an  under  lease  was  granted,  describ- 
ing the  premises  as  "  abutting  on  an  intended 
way,"  not  mentioning  the  width :  HeM^.that 
the  under  lessee  was  entitled  to  a  eouvenietU 
wmj  only,  and  could  not  maintwa  an  action 
againat  the  owner  of  the  soil  for  narrowing 
toe  road  to  twenty-seven  feet,  no  actaal  in- 
jury having  been  sustained.  1  ne  under  lease 
was  of  premises,  "  together  with  all  ways 
thereunto  appertaining."  A  right  of  way 
over  the  original  lessor's  soil  would  not  pass 
by  those  words.  Per  Hclroyd,  J.  Harding 
▼.  WOson,  T.  4  6.  4.  96 

Z.  In  case  for  obstructing  the  plaintilT's  ancient 
windows,  it  appeared  that  the  plaintiff  and 
defendant  had  premiaes  adioining  each  other ; 
the  plaintiff's  noose  was  about  four  feet  with- 
in tne  boundary  of  her  premises.  Some  wit- 
nesses had  known  it  for  thirtv^eiffht  years, 
•nd  during  all  that  time  there  nad  been  win- 
dows lookmg  towards  the  adjoinins  premises. 
For  a  long  series  of  years  before  the  defend- 
ant purchased  them,  those  premises  had  be- 
longed to  a  femilv  living  at  a  distance,  and  it 
was  not  proved  that  any  member  of  that  fe- 
mily  had  ever  seen  them,  and  they  had  been 
occupied  by  the  same  tenant  for  the  last 
twenty  yeara.  About  two  years  before  the 
action  brought,  defendant  purchased  them 
and  built  a  house,  therebv  darkening  the 
plaintiff's  rooms:  HeU,  that  the  circum- 
stance of  plaintiff's  house  not  being  at  the 
extremity  of  her  premises,  did  not  affect  the 

auestion,  and  that  after  an  enjoyment  of 
hirty-eight  jean,  in  the  abaence  oi  any  con- 
tradictory evidence,  the  windows  were  to  be 
eonsidered  aa  ancient  windows,  and  that 
pleinttffconsequently  was  entitled  to  recover. 
CfMS  V.  Lewie,  E.  5  O.  4.  686 

Vox.IX.-4a 


9.  It  is  a  good  dsfeooe  to  an  action  for  a  mali- 
cioua  arrest,  that  the  defendant,  when  he 
caused  the  plaintiff  to  be  arreatod,  acted 
bonA  6de  upon  the  opinion  of  a  legal  adviser 
of  competent  skill  and  abilitv,  umI  believed 
that  he  had  a  sood  cause  of  action  against 
the  plaintiff.  But  where  it  appeared  that 
the  party  was  influenced  by  an  indirect 
motive  in  making  the  arrest,  it  was  held  to 
be  properly  left  to  the  jury  to  consider  whe- 
ther he  acted  boni  fide  upon  the  opinion  of 
hia  legal  adviser,  believmg  that  ne  had  a 

food  cause  of  action.  Bavengay,MaeintMh, 
:.  5  6.  4.  693 

4.  By  the  general  turnpike  act,  the  tnisteea  of 
roads  are  authorised  to  divert,  shorten,  alter, 
or  improve  the  courM  or  path  of  anv  of  the 
roads  under  their  management ;  sna  divert, 
shorten,  vary,  alter,  ana  improve  the  course 
or  path  of  any  roads  through  or  over  any 
commons  or  waste  grounds,  or  uncultivated 
lands,  without  making  aatiafaction  for  the 
aame ;  and  through  or  over  any  private  lands, 
tendering  or  making  aatiafection  to  the  own* 
era  thereof  and  persons  interested  therein, 
for  the  damage  sustained  thereby:  HM, 
that  under  this  clause  the  trustees  are  autho* 
rised  to  lower  hilla  and  raiae  hollows :  Hdd, 
secondly,  that  the  trustees  are  not  liable  to 
an  action  for  a  conaequential  injury  resulting 
from  an  act  which  they  are  autnorized  to  do. 
BmOten  v.  Crowther,  K.  5  G.  4.  703 

5.  Declaration  stated  that  plaintiff  was  possessed 
of  a  close  of  land  with  trees  growing  thereon, 
to  which  rooks  had  been  need  to  resort  and 
Bcttle,  and  build  nestaand  rear  their  young  in 
the  trees,  by  reason  whereof  plaintiff  nad 
been  used  to  kill  and  take  the  rooks  and  the 
young  thereof,  and  srreat  profit  and  advan- 
tages had  accrued  tohim,  vet  that  defendant, 
wrongfully  and  maliciously  intending  to  in- 
jure the  plaintiff,  and  alarm  and  drive  avray 
the  rooks,  and  to  cauae  them  to  forsake  the 
trees  of  the  plaintiff,  wrongfully  and  injnri- 
oualy  cauaed  guna  loaded  with  gunpowder  to 
be  discharged  near  the  plaintiff's  dose,  and 
thereby  disturbed  and  drove  away  the  rooka, 
whereby  the  plaintiff  was  prevented  firom 
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killinff  the  rooks  and  taking  the  young  there- 
of. Plea,  not  guilty :  Heid,  on  motion  in 
arrest  of  judgment,  that  this  action  was  not 
maintainable,  inasmuch  as  rooks  were  a 
species  of  birds  fers  nature,  destructive  in 
their  habits,  not  known  as  an  article  of  food, 
or  alleged  so  to  be,  and  not  protected  by  any 
act  of  parliament,  and  the  piaintiiT  could  not 
therefore  have  any  property  in  them,  or  show 
any  right  to  have  them  resort  to  his  trees. 
Hannam  v.  Mockeit,  E.  5  G.  4.  934 

ADMINISTRATOR. 

A.,  by  means  of  a  misrepresentation,  received 
of  B.  and  several  other  persons,  his  tenanu, 
various  sums  of  money,  to  which  he  was  not 
entitled.  B.  applied  to  him  to  have  the 
money  which  he  had  so  paid,  returned,  say* 
inff  that  he  and  the  other  tenants  had  been 
induced  to  pay  more  than  was  due.  A.  re- 
plied, that  it  there  waa  any  mistake  it  should 
oe  rectified.  Held^  that  this  obviated '  the 
statute  of  limitations  as  to  payments  made  by 
the  other  tenants,  as  well  as  by  B.  Plaintiff, 
an  administratrix,  after  the  death  of  the  in- 
testate, made  one  such  wrongful  payment  as 
before  mentioned,  out  of  the  assets :  Held, 
that  she  might  recover  it  in  her  representative 
character.  Clark^  Adminittratris,  v.  Hough- 
ham,  T.  4  G.  4.  149 

ADMIRALTY  COURT. 

The  Court  of  Adiniralty  have,  in  a  cause  of 
possession,  jurisdiction  to  take  a  vessel  from 
a  mere  wrongdoer,  and  to  deliver  it  to  the 
rightful  owner ;  and,  therefore,  where  it  ap- 
peared upon  a  rule  nisi  for  a  prohibition  to 
restrain  tne  admiralty  court  from  proceeding 
in  a  cause  of  possession,  that  the  proctor  for 
the  defendants  had  merely  asserted  them  to 
be  owners  generally,  and  the  other  party 
had  put  in  an  alle^tion,  by  which  it  appeared 
that  he  was  registered  owner,  and  that  the 
vessel  had  wrongfully  come  into  possession 
of  the  defendants,  and  the  latter  had  not 
pleaded  any  title,  the  Court  discharged  the 
rule  for  a  prohibition .  In  the  Matter  ^  BlaU' 
•hard  and  Others,  T.  4  G.  4.  244 

ADVOWSON. 
See  SixoNT. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Practice,  13. 

AGREEMENT. 
See  Assumpsit,  5.    Partnership,  2. 

ALIEN. 

Children  bom  in  the  United  States  of  America 
since  the  recognition  of  their  independence, 
of  parents  bom  there  before  that  time,  and 
continuing  to  reside  there  afterwards,  are 
aliens,  and  cannot  inherit  lands  in  this  ooun* 
try.  Doe  d.  Thomae  and  Franeet  Mary^  hie 
Wife,  V.  Addam,  E.  5  G.  4.  779 

ANCIENT  LIGHTS. 
See  Action  on  the  Cass,  2. 

ANNUITY. 

1.  The  memorial  of  an  annuity  must  contsin 
the  Christian  name  of  the  subscribing  wit- 
ness to  the  securities.  The  initial  of  the 
Christian  name  is  not  sufficient.  Ckedt  v. 
J^eriee,  T.  4  O.  4.  1 


2.  It  was  agreed  between  the  grantor  of  u 
annuity  a^  the  grantee,  that  the  latter  afaould 
advance  a  specific  sum  of  money  upon  an- 
nuity, (to  yield  to  the  grantee  7  per  cent, 
per  annum,)  secured  upon  landed  estates,  of 
which  the  grantor  was  tenant  for  life,  and 
that  for  securing  the  sum  advanced,  certain 
policies  of  sssurance  already  effected  on  his 
life  should  be  assigned  to  the  grantee.  The 
annual  premiums  of  these  policies  were  con- 
siderably less  than  those  which  would  have 
been  payable  if  new  policies  had  been  effect- 
ed. The  amount  of  the  annual  sums  pay- 
able was  fixed  at  a  sum  composed  of  7  per 
cent,  upon  the  principal  sum  advanced,  and 
the  amount  of  tne  annual  premiums  payable 
on  the  policies  to  be  assigned ;  ana  in  the 
deed  of  grant  this  was  stated  to  be  the  an- 
nuity granted.  The  policies  were  aesi^ed 
by  a  sepsrate  deed,  and  there  was  a  stiou 
lation  in  it  that  they  should  be  reassigiiea  to 
the  grantor  whenever  he  redeemed  tne  an- 
nuity. In  the  memorial,  the  principal  mua 
advanced  was  ststed  to  he  the  oonsideraiion 
paid,  and  the  annuity  to  be  the  annual  j^y- 
ment  reserved  by  the  deed,  but  the  assign- 
ment of  the  policies  was  not  mentioned: 
Held,  that  it  was  not  necessary  to  mention 
the  latter  deed  in  the  memorial,  and  that  the 
principal  sum  sdvanced  was  properly  staled 
to  be  the  consideration  paid  ior  the  annuity. 
MorriM  V.  Jonei,  T.  4  G.  4.  233 

3.  In  the  memorial  of  an  annuity,  enrolled  par- 
suant  to  the  53  G.  3,  C.  141,  an  instmment 
was  described  as  an  assignment  of  certain 

-leasehold  premises.  The  instmment  was, 
in  fact,  an  underlease :  Held,  that  the  de- 
scription given  was  a  sufficient  compliance 
with  the  statute.  Butler  v.  Capel,  M.  4  G.'4. 

251 

4.  The  annuity  act,  53  G.  3,  c.  141,  applies  only 
to  annuities  granted  for  pecuniary  considera- 
tion, and  therefore  where,  by  marriage  set- 
tlement, 10,000?.  waa  to  be  paid  by  ihe  father 
of  the  wife  to  tmstees  upon  tmst  to  pay  the 
interest  to  the  husband  for  life ;  and  the  father 
died  without  havinff  paid  the  principal  to 
tmstees,  snd  his  anain  being  embarrassed . 
and  it  being  uncertain  whether  there  would 
be  aufficient  to  pay  his  debts,  the  husband 
agreed  to  accept  in  lieu  of  the  10,0002.,  500011 
and  an  annuity  of  1252.  payable  durinfr  his 
life :  it  was  held,  that  such  annuity  granted 
by  the  executors  of  the  father  did  not  re- 
quire to  be  enrolled  by  the  statute  53  G.  3, 
c.  141.    Blake  Y.  AtteraoU,  E.  5  G.  4. 

875 

APPEAL. 

1.  By  the  eighth  section  of  the  general  enclo- 
sure act,  (41  G.  3,  c.  109,)  when  oomplaiDts 
are  made  against  public  roads  set  out  by  a 
commissioner,  he  and  a  justice  are  to  hear 
them,  and/naUv  direct  what  is  to  be  done ; 
and  by  the  tenth  section,  private  roads  are 
*o  be  set  out,  subject  to  the  same  provisionB 
as  are  contained  in  the  eighth  section  respoct- 
inffpublic  roads.  A  private  enclosure  act,  in 
which  the  general  enclosure  act  was  recited, 
gave  an  appeal  in  all  cases,  (except  as  to  such 
sets,  determinations,  and  proceedings  of  the 
said  commissioner  as  were  by  the  sai<l  re- 
cited act.  or  that  act  directed  to  be  final,  bind- 
ing, and  conclusive.)  The  commissioner 
under  that  act  having  set  out  a  private  road 
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wbich  was  objected  to,  he  and  a  iustice  upon 
kearing  the  comphiint,  ordered  tnat  the  road 
ahoald  be  diaallowed :  HeM^  that  the  appeal 
againet  each  order  waa  not  taken  away,  be- 
caoae  it  was  not  an  order  of  the  com  mis- 
atODer  alone,  but  of  him  and  a  justice  of 
peace  together ;  and  becauae  the  tenth  sec- 
tion of  the  general  act  does  not  ezpreaaly  aay 
that  the  oraer  of  the  commiaaioner  shall  be 
final  respecting  private  roads.  The  King  \. 
tkeJu$tieeMoftke  We$t  BidUig  of  TarJuhtre, 
r.  4  G.  4  228 

2.  By  55  G.  3,  c.  51,  an  appeal  is  given  against 
a  county  rate  made  in  fued  proporiiona  in- 
variably adopted  for  a  aeries  of  years.  The 
KingY.TheJuMtice»ofYork,E.5G.i.    771 

3.  A  notice  of  appeal  against  overseer's  sc* 
counts,  stated  tnat  the  appellanta  objected  to 
certain  specified  payments  alleged  in  the  ac- 
counta  to  have  been  made  to  peraons  speci- 
fied by  name  in  the  notice :  Held,  that  the 
notice  was  bed,  because  it  did  not  state  the 
canae  and  ground  of  appeal  as  required  by 
41  G.  3,  c.  fs.  s.  4. 

The  attorneys,  some  days  before  the  appeal 
waa  tried,  agreed  to  admit  on  the  trial  of  the 
appeal,  that  the  aums  objected  to  were  paid 
to  the  peraons  to  whom  it  was  alteffed  in  the 
accounts  that  they  were  paid :  HeU  that  this 
was  not  any  waiver  o(  the  irregularity  in  the 
notice,  because  the  consent  ofthe  attorneys 
was  not  signified  in  open  court.  The  King  y. 
Shmrd  und  Another,  E.  5  G.  4.  856 

APPROPRIATION. 

A  bond  was  given  by  country  bankers  to 
the  several  persons  constituting  the  firm  of  a 
London  banking-house,  conditioned  for  re- 
mitting money  to  provide  for  billa,  and  for 
the  repayment  of  such  sums  as  the  London 
bmkers  might  advance  on  account  of  persona 
conaiitttting  the  firm  ofthe  country  banking, 
bouse,  or  any  of  them,  sssociated  or  not  with 
other  persons.  One  of  the  partnera  in  the 
eountiy  bank  died,  a  considerable  balance 
being  then  due  to  the  London  bankera.  It 
waa  the  course  of  business  between  the  two 
booses  for  the  London  bankers  to  send  in  to 
the  country  bankers  monthly  accounts  of  re- 
ceipts and  payments.  In  the  month  follow- 
ing the  death  of  the  deceased  partner,  the 
London  bankers  received  sums  in  psyment 
more  than  sufficient  to  discharge  the  balance 
then  due ;  but  during  the  same  time  they 
advanced  money  on  account  of  the  country 
bankers  to  an  eoual  amount.  In  the  first  in- 
stance the  London  bankers  entered  in  their 
books  all  receipts  snd  payments  made  after 
the  death  of  the  deceaaed  partner  to  the  ac- 
count of  the  old  firm,  but  they  did  not  trans- 
mit any  account  to  the  country  bankera  until 
two  months  after  the  death  of  the  deceased 
partner,  and  then  they  tranamitted  two  dis- 
tinct accounts ;  one  tne  account  of  the  old 
firm,  made  up  to  the  day  ofthe  death  ofthe 
partner ;  and  another,  a  new  account,  con- 
taining all  payments  and  receipts  subseciuent 
to  that  time :  Held,  that  the  entries  in  the 
books  of  the  London  bankera  did  not  amount 
to  a  complete  appropriation  by  them  of  the 
several  paymenta  to  the  old  account,  such 
appropriation  not  being  complete  until  it  was 
communicated  to  the  party  to  be  afifected  by 
h ;  and  therefore  that  the  London  bankers, 
Botwithstanding  those  entries,  were  entitled 


to  apply  the  payments  received  subsequently 
to  the  death  of  the  deceased  partner  to  the 
debt  of  the  new  firm.  Simeon  and  Othera  v. 
Ingham  and  Otherg,  T.  4  G.  4.  65 

ARBITRAMENT. 

1.  The  Declaration  stated  that  the  plaintifiTand 
defendant,  by  articles  of  agreement,  (reciting 
that  several  actions,  arising  out  ofthe  same 
tranaaction,  had  been  brought  and  defended 
by  the  plaintifl^  and  defendant  G.  A.  and  D. 
A  ,  and  that  in  one  of  them  the  assignees  of 
one  J.  T.  a  bankrupt  recovered  against  the 
now  plaintiff*  25001.,  and  that  disputes  existed 
between  the  now  plaintiff*  and  defendant  re- 
apecting  the  value  of  the  gooda  and  atock 
which  each  had  received  from  a  certain  farm, 
and  also  concerning  the  proportion  which 
each  was  to  pay  ofthe  aaid  sum  of  25002., 
according  to  an  agreement  entered  into  be- 
tween them  before  the  trial,  and  also  con- 
cerning the  coata  of  bringing  and  defending 
the  actiona  above  mentioned.)  submitted 
themselves  to  the  sward  of  J.  T.,  J.  R.  and 
T.  C.,  respecting  the  ssid  matters.  That  the 
arbitrators  taking  the  said  mattera  into  con- 
sideration, awaroed  that  the  defendant  should 
pay  the  plaintiff*  444/. ;  that  five-eighth  parts 
ofthe  costs  of  the  several  actions  before  men- 
tioned should  be  paid  by  the  plaintifiT,  and 
three-eighths  by  the  defendant ;  that  the 
aums  already  expended  by  either  of  them 
should  be  allowed  as  part  payment  of  his 
proportion ;  and  that  when  the  aum  of  444/. 
and  the  costs  were  paid,  mutual  releaaes 
should  be  given.  On  demurrer :  Held,  that 
the  plainiin  was  entitled  to  recover :  for  that 
as  10  the  first  part  of  the  award,  nothing  ap« 
peered  on  the  declaration  to  show  that  tne 
arbitratora  bad  not  awarded  the  sum  of  444/. 
after  taking  into  consideration  the  value  of 
the  stock  and  goods,  and  that  it  was  suffi- 
ciently certain;  tor  the  plaintifi'being original- 
ly liable  to  pay  the  whole  aum  of  2500/.  must 
remain  liable  lo  pay  all  but  the  444/.  awarded 
to  him.  Aa  to  the  aecond  part  respect- 
ing the  costs :  Held,  that  it  was  sufficiently 
certain,  for  it  would  become  so  upon  taxation 
of  costs  by  the  proper  officer;  and  that  it 
would  be  final  and  otherwise  according  aa 
there  were  or  were  not  disputes  about  the 
sums  already  laid  out.  If  there  were  any 
such  divputes,  or  if  the  srbitratora  did  not 
take  into  consideration  all  the  matters  re- 
ferred, that  should  have  been  pleaded.  Car* 
fey  V.  Aitehegon,  T.  4  G.  4.  170 

2.  Debt  on  a  bond  conditioned  for  the  perform- 
ance of  an  award  to  be  mode  within  a  limited 
time.  The  declaration,  after  setting  out  the 
condition,  stated  that  before  that  nme  ex- 
pired, the  partiea  to  the  bond  by  deed  agreed 
to  give  the  arbitratora  further  time  for  mak- 
ing the  award,  and  that  an  award  was  made 
within  the  extended  time,  and  alleged  non- 
performance :  Held  upon  demurrer,  that  the 
action  was  maintainable  upon  the  bond. 
Greig  v.  Talbot,  T.  4  G.  4.  179 

3.  Upon  the  trial  of  an  action  on  the  case  re- 
lating to  the  right  of  using  a  stresm  of  water, 
a  verdict  was  taken  for  the  plaintiff*,  subject 
to  the  award  of  an  arbitrator,  to  whom  all 
mattera  in  difference  were  referred  with 
liberty  to  the  arbitrator  to  regulate  future  en* 
joyment  of  the  atream.  One  of  the  parties 
to  the  cause  having  died  before  any  award 
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WM  made,  it  was  held  that  bit  death  de- 
termined the  arbitrator's  authority,  and  an 
award  made  aabsequently  waa  set  aside. 
Khode9  V.  Haigk  and  Another,  M.  4  G.  4. 

345 

4.  A  rule  for  Mtting  aside  an  hiquiaition  be- 
fore the  sheriff*  f<M-  ezceaaive  damages.  The 
matter  was  referred,  nothing  being  said  about 
the  costs  of  the  application.  The  aibitrator 
by  his  award  baring  reduced  the  dsmaj^s, 
it  was  held,  that  the  plaintiff*  was  not  entitled 
to  the  coats  of  the  application.  Lews  v. 
HofTts,  H.  4  &  5  G.  4.  620 

5.  A  party  after  receiving  the  costs  of  a  refer- 
ence and  award  which,  by  the  terms  of  a 
rule  of  reference,  were  to  be  paid  by  the 
other  party,  cannot  more  to  set  sside  the 
•ward.    Kemnmri  ▼.  HtHm,  E.  5  G.  4.  801 

ARREST. 

By  the  autute  43  G.  3,  c.  46,  s.  3,  costs  are  to  be 
allowed  to  a  defendant  arrested  without  pro- 
bable cause  :  Heldt  that  the  statute  does  not 
extend  to  cases  where  the  defendant  pays 
monoF  into  court  and  the  plaintiff*  ukes  it 
out,  although  it  be  a  much  smaller  sum  than 
that  for  which  the  defendant  is  holden  to 
bdi    2>«MyT.  J7e«toft,  E.  5G.4.  711 

ASSETS. 
See  ADMurisTRATOS,  1. 

ASSIGNMENT. 
See  STAicr,  3. 

ASSUMPSIT. 

1.  Where  A,  who  held  premises  under  a  lease 
which  expired  at  Midsummer,  refused  to 
^e  up  the  possession  at  that  time,  and  in- 
sisted upon  notice  to  quit,  and  afterwards 
continued  in  possession  till  Christmas,  and 
paid  rent  at  Michaelmas  and  Christmas; 
HeU,  that  thia  was  conclusive  evidence  of  a 
tenancy,  and  that  the  landlord  was  entitled 
to  recover  a  quarter's  rent  due  at  Lady-day. 
Biekep  v.  Howard,  T.  4  G.  4.  100 

I.  In  the  parish  of  A.  two  church- wardena  were 
electedfor  the  township  of  B.,  and  two  others 
for  the  rest  of  the  parish.  Separate  rates 
were  made  for  these  divisions:  Held,  thst 
the  churchwardens  elected  for  the  township 
of  B.  might  maintain  an  action  against  their 
predecessors  for  money  remaininff  in  their 
hands,  and  were  not  bound  to  maxe  all  the 
present  or  Iste  churchwardens  of  the  parish 
plaintiffs  or  defendanta.  Aetie  and  Another 
V.  Thomae  and  Another,  M.  4  G.  4.         271 

3.  Where  a  tenant  occupied,  under  an  agree- 
ment containing  a  variety  of  provisions,  and 
amongst  oihera,  that  he  should  keep  the  pre- 
mises in  tenantable  repair:  Held,  that  the 
landlord  might  declare  generally  '*  that  the 
defendant  became  tenant,  and  in  considera- 
tion thereof  undertook  to  repair,*'  without 
settin^f  out  the  agreement.  Where  A.  held 
premises  under  a  leme  containing  a  clause 
of  re-entry  for  want  of  repairs,  and  after- 
wards underlet  a  part  to  B.  who  undertook 
to  repair  within  three  months  after  notice 
for  that  purpose ;  the  premises  underlet  being 
put  of  repiair.  A.*s  landlord  threatened  to 
insist  upon  the  forfeiture  if  they  were  not 
repaired,  and  A.  gave  notice  to  B.  to  repair. 
The  premiaes  at  the  expiration  of  three 
montoa  from  that  time  remainiiur  out  of  re- 


pair. A.  entered  and  repaired  :  Held,  ttat  ha 
might  recover  from  B.  the  sum  expended  on 
that  occasion.  After  the  repairs  were  done 
by  A.,  but  before  the  commencement  of  the 
action,  B.  sold  his  interest  in  the  premises  to 
a  person  who  pulled  down  snd  entirely  re- 
built them :  EMd^  that  this  did  not  deprive 
A.  of  his  right  to  recover  the  whole  sum 
expended  by  him.  Colley  and  Another  v. 
Street  on  and  OfAert,  M.  4  G.  4.  273 

4.  Assumpsit  by  the  endorsee  against  tbe  maker 
of  a  promissory  note,  payable  to  A.  B.,  or  his 
order.  Plea,  first,  iHm-aseumpsii ;  and  »e* 
condly,  that  A.  B.  became  a  bsnknipt,  and 
that  his  property  was  duly  assigned  to  as- 
signees, whereby  the  interest,  title,  and  right 
to  endorse  the  promissory  note  before  the 
time  of  the  endorsement  became  vested  in 
the  aaaignees.  whereby  the  endonement  by 
A.  B.  was  void,  and  created  no  right  in  the 
plaintiffa  to  sue.  Replication  to  the  last 
plea,  that  the  endorsement  was  made  with 
the  consem  of  the  assignees.  Rejoinder 
taking  iasue  upon  that  fiict.  A  verdict  having 
been  found  for  the  plainiiflron  the  finrt  issue, 
and  for  the  defendant  on  the  second,  ii  was 
held  that  the  plaintiflT  was  entitled  to  judg- 
ment upon  the  whole  record.  First,  because 
the  defendsnt  who  had  made  the  note  payable 
to  A.  B.,  or  his  order,  wss  estopped  from  asv- 
ing  that  A.  B.  was  not  competent  to  ma£e 
an  order.  Secondly,  because  the  property 
scquired  by  a  bankrupt  subseonently  to  his 
bankruptcy,  does  not  absolutely  vest  in  the 
assiffnees,  although  they  have  a  nght  to  claim 
it ;  out  if  they  do  not  make  any  claim,  the 
bankrupt  has  a  right  to  such  property  against 
all  other  persona.  Drayton  and  Another  v. 
Dale,  M.  4  G.  4.  293 

5.  Declaratim  stated  that  by  agreement  be- 
tween plaintifr  and  G.  G.,  plaintiff  agreed 
to  sell  and  deliver  to  G.  G.  a  lace  machine 
for  2201.,  to  be  paid  thus :  40f.  on  delivery, 
and  the  residue  oy  weeklv  payments  of  I/., 
which  were  to  be  paid  to  defendant,  as  trus- 
tee for  the  plaintiii,  and  in  case  of  anj  default 
plaint  iff  was  to  have  back  the  machine ;  and 
in  consideration  of  the  premises  and  of  pbun- 
tiff*,  at  the  request  of  the  defendant,  appoint- 
ing him  to  receive  the  weekly  inaialroents, 
defendant  promised  the  plaintifTio  take  the 
machine  and  pay  the  balance,  should  there 
be  any  default  by  G.  G.  in  the  weekly  pay- 
ments ;  Held,  that  this  promise  was  nudum 
pactum  and  void.    Batee  v.  Cort,  M.  4  G  4. 
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6.  Declaration  in  assumpsit  by  the  assignees 
of  a  bankrupt,  stated  that  the  defendant  was 
indebted  to  the  bankrupt  before  his  bank- 
ruptcy in  lOOOZ.  for  goods  sold.  Ate.,  and 
concluded  by  stating  that  the  plaintiff  had 
sustained  damage  to  that  extent.  Plea,  thst 
before  the  banxruptcy,  upon  an  aooount 
stated  between  the  bankrupt  and  the  defend- 
ant, the  latter  was  found  to  be  indebted  to 
the  bankrupt  in  the  sum  of  400/.,  for  which 
eaid  sum  Ine  bankrupt  drew  a  bill  upon  the 
defendant,  which  the  defendant  accepted  for 
and  on  account  of  the  aaid  aeveral  promiess  in 
the  declaration  meniioned,by  reasonwhereof 
the  defendant  became  liable  to  pay  the  hill 
The  plaintiff  having  replied  over,  it  waabeld. 
upon  demurrer  to  tM  replication,  that  the  plea 
was  bad.  inasmuch  as  it  wa«  pleaded  to  the 
whole <»f  the  demand;  and  1 " 
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Ar408t  wu  not,  b  pomt  of  law,  a  MtUfaction 
•f  10001.,  the  amouni  of  the  debt  claimed. 
T%tma§  and  Anatker,  Astigneei,  v.  Hea- 
iUm,  M.  4  G.  4.  477 

T.  A.  and  B.  having  been  in  partnership,  dia- 
aohred  it  on  the  14th  of  JuW,  and  the  diseo- 
latioo  waa  advertieed  on  toe  17th.  On  the 
16th  a  bill  waa  drawn  in  the  names  of 
A.  and  B.,  which  was  accepted  and  paid  by 
C.  without  consideration.  C.  afterwards 
■oed  A.  and  B.  for  money  lent.  A«  pleaded 
bankruptcy  and  ceriificate.  B.  non-assump- 
ait.  Noll.  pros,  as  to  A.  Hdd^  ihat  be  was 
a  competent  witness  for  B.  to  prove  that  C. 
accepted  the  bill  for  his  (A.'s)  accommodation 
and  not  for  that  of  B.  For  that  B.  was  only 
a  sorely,  and  miffht  have  proved  under  A/s 
commission,  moody  v.  King  and  Porter, 
H.  4  &  5  G.  4.  558 

8.  In  assumpsit  on  a  promissory  note,  defend- 
ant pleaded  non-assumpsit,  and  having  made 
up  the  iaaue,  ruled  plaintiff  to  enter  it,  who 
by  mistake  entered  a  plea  of  not  guihy.  De- 
fendant signed  judgment  of  non-pros.:  Held, 
that  the  plea  entered  was  substantially  the 
same  as  the  other,  and  the  judgment  was 
sec  aside.  Aaron  v.  Chaundvi  H.  4  &  5 
G.  4.  562 

9.  In  aasnmpsit  for  not  delivering  goods  upon 
a  given  day,  the  true  measure  of  damages  is 
the  diffisrence  between  the  coniract  price  and 
that  which  goods  of  a  similar  quality  and  de- 
scription bore  on  or  about  the  day  when  the 
goods  ought  to  have  been  delivered.  Gaint- 
ford  V.   Carroll   and    Othera,   H.   4   &  5 

G.  4.  624 

10.  Defendant'a  testator  being  sole  owner  of  a 
ship,  signed  and  delivered  to  the  plaintiff  G. 
J.  K.  an  instrument  describing  the  ship  as 
copper  bolted,  (but  not  reciting  the  certificate 
of  resistry ;)  at  the  foot  of  which  was  written, 
**Sold  the  within-mentioned  ship  to  G.  J. 
K.'*  He  afterwards  executed  a  bill  of  sale 
to  the  plaintiff  in  the  usual  form,  which  did 
not  describe  the  ship  as  copper  bolted.  She 
was  not  copper  bolted,  and  plaintiff  declared 
in  assumpsit  against  the  defendants,  (as  eze- 
cntors  ot  the  vendor,)  for  the  breach  of  his 
warranty  in  that  particular.  Held,  that  the 
action  could  not  be  maintained,  the  instru- 
ment first  mentioned  being  void  by  the  34 
G.  3,  c.  68,  s.  14.  Kain  v.  Old  and  Othera, 
Exeeator$,  H  4  &.  5  G.  4.  627 

11.  In  assumpsit  for  money  had  and  received. 
It  was  proved  that  Yarmouth  has  been  a 
borouffh  from  time  immemorial,  and  that 
imiil  tne  time  of  Queen  Anne,  the  chief  offi- 
cers of  the  corporation  were  two  bailiffs ;  and 
vaaoos  charters  had  confirmed  to  them  all 
the  fees  before  received  by  them.  By  statute 
1  Ann.  St.  2,  c.  7,  all  fees  payable  to  the 
bailiflb  were  to  become  payable  to  the  mayor 
when  the  style  of  tho  corporation  should  be 
changed,  which  waa  done  by  charter  in  the 
following  year.  At  a  meeting  duly  holden  be- 
fere  the  defendant,  then  mayor,  (he  being  by 
virtue  of  his  office  a  justice  of  the  peace,)  and 
another  joatice  for  granting  and  renewing 
the  licenses  of  publicans,  the  plaintiff  applied 
to  have  his  license  renewed,  and  upon  hav- 
ing it  done,  waa  required  to  pay  amongrst  other 
fees  the  sum  of  4s.  to  the  mayor,  which  wss 
proved  to  have  been  regularly  paid  for  a 
period  of  sixty-five  years :  Heldt  first,  that 
lk»  defendant  was  not  entitled  to  take  any 


such  fee ;  for  the  payment  for  sixty- five 
veara  did  not  raise  a  presumption  that  it  had 
been  immemoriaJly  paid  to  the  bailiflb  or 
mayor  of  Yarmouth,  inasmuch  aa  licenses 
were  not  granted  until  the  reign  of  Ed.  6, 
and  the  defendant,  as  justice  ot  peace,  waa 
not  entitled  to  any  fee  for  eranting  the  license. 
Secondly,  that  the  defendant  was  not  entitled 
under  the  24  G.  2,  c.  44,  to  notice  of  the  ac- 
tion about  to  be  brought  against  him,  for 
that  the  fee  could  not  have  been  taken  by 
him  as  a  justice,  colore  oficii.  Thirdly,  that 
the  pavment  waa  not  voluntary,  so  as  to 
preciuae  the  plaintiff  from  recovering  the 
money  in  this  action.  Morgan  v.  Palmer, 
E.  5  (i.  4.  729 

ATTORNEY. 

1.  The  attorney  to  a  commission  of  bankrupt 
applied  to  the  attorney  of  a  mortgagee  of 
premises  belonging  to  the  bankrupt  to  join 
in  the  aale  of  the  mortgaged  premises.  The 
mortgagee  having  consented,  her  attorney 
requested  the  bankrupt's  attorney  to  prepare, 
on  the  part  of  the  mortgagee,  requisitions 
to  the  commissioners  of  baiuLropt,  to  ascer- 
tain the  amount  of  principal  and  intereat  due 
upon  the  mortgage,  dtc.  The  latter  did  so. 
1  he  sale  did  not  afterwards  take  effect.  In 
an  action  brought  by  the  bankrupt*8  attorney 
agaiiiat  the  mortvagee'a  attorney  for  the 
amount  due  for  the  business  done,  it  was 
held  that  the  question  was  properly  submitted 
to  the  jury,  whether  the  credit  wss  given  to 
the  defendant;  and  the  jury  having  found 
that  it  was,  that  the  attorney  waa  Wabid,  al- 
though at  the  time  when  toe  buainesswas 
done,  it  waa  known  to  be  done  for  the  benefit 
of  the  mortgagee.  Seraee,Geni.,one,^.,y. 
Whitiinglon,  Gent,  one,  ($<.,  T.  4  G.  4.  11 

3.  An  attorney  has  a  lien  upon  papera  belong- 
ing to  a  bankrupt,  not  only  fur  his  bill  for 
busineas  done,  but  for  the  costa  of  an  action 
brought  againat  the  bankrupt  aubaequently 
to  the  issuing  of  the  commission,  to  recover 
the  amount  of  his  bill.  Lambert  v.  Buekmaa- 
ter,  H.  4  d&  5   G.  4.  616 

3.  A  communication  made  by  a  client  to  his 
attorney,  not  for  the  purpose  of  asking  his 
legal  advicOt  but  to  obtain  information  as  to 
a  matter  of  fact,  is  not  privileged,  and  may 
be  disclosed  by  the  attorney,  if  called  as  a 
wiineaa  in  a  cause.  Bramwell  and  Another, 
Aa$igne99,  v.  Lmcae  and  Othera,  E.  5  G.  4. 

745 

4.  A  bill  in  equity  was  dismissed  with  costs. 
The  plaintin  brought  an  action  for  the  aarae 
cause,  and  recovered  a  verdict.  The  costs 
in  equity  may  be  aet  off  agaioat  the  judg- 
ment, aubject  lo  the  lien  of  the  attorney. 
Harriaan  v.  Bainbridge,  E.  5  G.  4.         800 

AUCTIONEER. 
See  Vbji DOR  amd  Vbaoxs,  4, 

AVERAGE. 

A  losa  by  general  average  is  to  be  calculated 
between  the  owner  of  snip  and  the  owner  of 
goods,  according  to  the  law  of  the  port  of 
discharge.  Siti^nda  and  Loder  v.  White,  E. 
5  G.  4.  805 

AWARD. 
See  Arbiteambnt.    Bovd,  3. 

BANKRUPT. 
1.  In  an  action  by  the  assignees  of  a  btfikrapC 
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who  had  obtained  his  certificate,  and  released 
the  surplus  of  his  estate,  the  bankrupt  is  a 
competent  wiiness  to  prove  the  hand-writing 
of  the  commissioners,  in  order  to  identify 
the  proceedings  taken  under  the  commission 
against  him.  Morgan,  Aaiignetf  y.  Frfor, 
T.  4  G.  4.  14 

2.  Assumpsit  by  the  endorsee  against  tbe  maker 
of  a  promissory  note,  payable  to  A.  B.,  or  his 
order.  Plea,  first,  non-assumpsit ;  and  se- 
condly, that  A.  B.  became  a  bankrupt,  and 
that  his  property  was  duly  assiened  to  as- 
signees, whereby  the  interest,  title,  and  right 
to  endorse  the  promissory  note  before  the 
time  of  the  endorsement  became  veated  in 
the  assignees,  whereby  the  endorsement  by 
A.  B.  was  void,  and  created  no  right  in  the 
plaintiffs  to  sue.  Replication  to  the  last 
plea,  that  the  endorsement  was  made  with 
the  consent  of  the  assignees.  Rejoinder 
taking  issue  upon  that  fact.  A  verdict  naving 
been  found  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second,  it  was 
held  that  the  plaintiff  was  entitled  to  judg- 
ment upon  the  whole  record.  First,  because 
the  defendant  who  had  made  the  note  payable 
to  A.  B.,  or  his  order,  was  estopped  from  say- 
ing that  A.  B.  was  not  competent  to  msKe 
an  order.  Secondly,  because  the  property 
acquired  by  a  bankrupt  subsequently  to  his 
bankruptcy,  does  not  absolutely  vest  in  the 
assignees,  although  they  have  a  right  to  claim 
it ;  but  if  they  do  not  make  any  claim,  the 
bankrupt  has  a  right  to  such  property  against 
all  other  persons.  Drayton  and  Another  v. 
Dale,  M.  4  G.  4.  293 

I.  Where  A.  and  B.  were  partners,  but  the 
whole  of  the  business  was  carried  on  by  and 
in  the  name  of  A.,  B.  never  appearing  to  the 
world  as  a  partner;  and  at  the  dissolution  of 
the  partnership,  by  effluxion  of  time,  all  the 
partnership  stock  and  effects,  by  agreement 
between  them,  were  left  in  A.*s  hands,  who 
was  to  receive  and  pay  all  the  debts  due  to 
and  from  the  concern,  and  to  repay  by  in- 
stalments the  capiul  brought  in  by  B.;  A. 
having  continued  to  carry  on  the  business  as 
before  for  a  year  and  a  half,  when  he  be- 
came bankrupt:  HeU,  that  all  the  partner- 
ship property  and  effects  so  left  m  A.'s 
hands,  and  also  the  debts  due  to  the  concern, 
passed  to  his  assignees,  being  in  the  order 
and  disposition  of  the  bankrupt  within  the  in- 
tent and  meaniiiff  of  the  21  Jac.  1,  c.  19.  s. 
11.  Ex  parte  Enderhy,  in  the  Matter  of 
GUpin,  M.  4  G.  4.  3a9 

i.  An  agreement  between  A.,  a  merchant, 
and  B.,  a  broker,  that  the  latter  should  pur- 
chase goods  for  the  former,  and,  in  lieu  of 
brokerage,  should  receive  for  his  trouble  a 
certain  proportion  of  the  profits  arising  from 
the  sale,  and  should  bear  a  proportion  of  the 
losses,  does  not  vest  in  B.  any  share  in  the 
property  so  purchased,  or  in  the  proceeds  of 
It,  although  it  may  render  him  liable  as  a 
partner  to  third  persons.  Smith  and  An- 
other f  Aeeigneee,  v.  Wateon  and  Another , 
M.  4  G.  4.  401 

6b  Where  A.  bought  goods  of  a  trader  who  had 
previously  committed  an  act  of  bankruptcy, 
and  paid  for  them  bonk  fide  without  know- 
ledge of  the  bankruptcjr :  Held,  that  the  as- 
signees, under  a  commission  issued  ajrainst 
he  seller,  could  not  maintain  trover  for  the 
goods,  the  payment  being  protected  by  the 


1  Jac.  1,  c.  15,  s.  14.    Cask  and  AmMer, 
Aitigneee,  v.  Young,  M.  4  G.  4.  413 

6.  A  customer  was  in  tne  habit  of  endornng  and 
paying  into  his  bankers*  hands  bills  not  doe, 
which,  if  approved,  were  immediatelyeotered 
(as  bills)  to  his  credit,  to  the  full  amount, 
and  he  was  then  at  liberty  to  draw  for 
that  amount  by  checks  on  toe  bank.  The 
customer  was  charged  with  interest  upon  all 
cash  payments  to  nim  firom  the  time  when 
made,  and  upon  all  paymenta  by  bills  from 
the  time  when  they  were  due  and  paid ;  and 
had  credit  for  interest  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment,  and 
upon  bills  paid  in  from  the  time  when  the 
amount  of  them  was  received.  The  bankers 
paid  away  such  bills  to  their  customers  ai 
they  thouffht  fit.  The  bankers  having  be- 
come banKrupts,  it  was  held,  that  the  cus- 
tomer might  maintain  trover  against  their  as- 
signees for  bills  paid  in  by  him,  and  remaiD* 
inff  in  specie  in  their  hands,  the  cash  balance, 
independently  of  the  bills,  being  in  favour  of 
the  customer  at  the  time  of  bankruptcy. 
Thomson  and  Others  v.  Giles  and  Othen, 
Assignees,  M.  4  G.  4.  422 

7.  Declaration  in  assumpsit  by  the  sssignees 
of  a  bankrupt,  stated  that  the  defendant  was 
indebted  to  the  bankrupt  before  his  bsnk* 
ruptcy  in  1000/.  for  soods  sold,  &c.,  and  con- 
cluded by  stating  tnat  the  plaintiff  had  sus- 
tained damage  to  that  extent.  Plea,  that 
before  the  bankruptcy  upon  an  account  stated 
between  the  bankrupt  and  the  defendant, 
the  latter  waa  found  to  be  indebted  to  the 
bankrupt  in  the  sum  of  400/.,  for  which  said 
sum  the  bankrupt  drew  a  bill  upon  the  de- 
fendant, which  the  defendant  accepted  for  and 
on  account  of  the  said  several  promises  in  ths 
declaration  mentioned,  by  reason  whereof  the 
defendant  became  liable  to  pay  the  bill.  The 
plaintiff  havine  replied  over,  if  was  held  upon 
demurrer  to  the  replication,  that  the  plea  was 
bad,  inasmuch  as  it  was  pleaded  to  the  whole 
of  the  demand,  and  the  giving  of  a  bill  for 
4002.  waa  not  in  point  of  law  a  satisiiMstioa 
of  1000/.,  the  amount  of  the  debt  claimed. 
Thomas  and  Another,  Assignees,  v.  Hea- 
thorn,  M.  4  G.  4.  477 

8.  A.  and  B.  having  been  in  partnership,  dis- 
solved it  on  the  14th  of  July,  the  dissolution 
was  advertised  on  the  17th,  on  the  16th  a 
bill  was  drawn  in  the  names  of  A.  and  B., 
which  was  accepted  and  paid  by  C.  without 
consideration ;  C.  afterwards  sued  A.  and  B. 
for  money  lent ;  A.  pleaded  bankruptcy  and 
certificate,  B.  non-assumpsit,  nol.  profl.aeto 
A.:  Held,  that  he  was  a  competent  witnets 
for  B.  to  prove  that  C.  accepted  the  bill  for 
his  (A.'s)  accommodation,  and  not  for  that 
of  B.,  for  that  B.  was  only  a  surety,  and 
might  have  proved  under  A.'s  rommis* 
sion.  Moody  y.  King  and  Porter,  H.  4  j& 
5G.4.  .    558 

9.  In  an  action  for  goods  sold  and  delivered, 
brought  by  the  assignees  of  A.,  againii 
whom  a  commission  of  bankruptcy  issued, 
on  the  petition  of  certain  persons,  who  al- 
leged that  a  debt  was  due  to  them  asassigii' 
ees  of  B.  a  bankrupt :  Held,  that  the  peti- 
tioning creditor's  debt  was  sufficiently  proved 
by  the  production  of  the  proceedings  under 
the  commission,  (no  notice  of  an  intentioDto 
dispute  it  having  been  given,)  and  that  it 
was  not  incumbent  on  the  plaintiA  to  give 
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•ny  other  evidence ,  that  the  petitioning  cre- 
ditors were  the  aflsigneee  of  B.  Ska\fit  At- 
ttfuee,  ▼.  Howard,  a.  4  &  5  G.  4.  560 

10.  An  attomej  has  a  lien  upon  papers  be- 
longing  to  a  bankrapt,  not  only  for  his  bill 
for  basinesB  done»  but  for  the  coets  of  an  ac- 
tion brottght  a^fainst  a  bankrupt,  subsequent- 
ly to  the  issuing  of  the  commission,  to  re- 
cover the  amount  of  his  bill.  Lambert  v. 
Budematter,  H.  4  &  5  G.  4.  616 

11.  In  an  action  by  original,  if  the  defendant 
does  not  appear,  the  bail-bond  is  forfeited  on 
the  quarto  die  poet,  the  other  four  davs  being 
allowed  merely  ex  gratii;  and  therefore 
where  a  commission  of  bankruptcy  issued 
against  one  of  the  bail  to  the  sherin  after  the 
quarto  die  poet,  but  within  tour  days,  it  was 
held  that  the  penalty  of  the  bond  was  a  debt 
provable  under  the  commission,  and  there- 
tore  barred  by  the  certificate.  CouUon,  Ag- 
ngnee  of  the  Sker^  of  MiddleeeXt  t.  Ham- 
man,  H.  4  &  5  G.  4.  626 

12.  The  plaintiff,  in  an  action  of  trespass  hav- 
ing obtained  a  verdict,  signed  final  judgment 
after  the  defendant  had  committed  an  act  of 
bankruptcy,  but  before  the  issuing  of  s  com- 
mission :  Held,  that  the  debt  was  provable 
under  a  commission  subsequently  issued, 
and  that  the  defendant,  who  hod  been  ar- 
rested on  a  ca.  sa.,  was  entitled  to  be  dis- 
charged on  obtaining  his  certificate.  Bobin- 
SM  ▼.  Vale,  E.  5  G.  4.  762 

BARON  AND  FEME. 

Ry  deed  of  three  parts,  between  husband,  wife, 
and  trustee,  reciting  that  difierences  existed, 
and  that  the  husband  and  wife  had  agreed  lo 
live  separate,  the  husband  covenanted  to  pay 
an  annuity  to  the  wife,  during  so  much  of  her 
life  88  he  should  live,  and  the  trustee  cove; 
nanted  to  indemnify  the  husband  against  the 
wife's  debts,  and  that  she  should  release  all 
claini  of  jointure,  dower,  and  thirds  :  Held, 
that  this  deed  vna  legal  and  binding,  and 
that  8  plea  bv  the  husband,  that  the  wife 
sued  in  the  Elcclesiastical  Court  for  restitu- 
tion of  conjugal  rights,  and  that  he  put  in  an 
alleeatioD  and  eztiibits,  charing  ner  with 
adoTtery,  and  that  a  decree  of  divorce  A  mensa 
et  tOTO  was  in  that  cause  pronounced,  was 
not  8  sufficient  answer  to  an  action  by  the 
truetee  for  arrears  of  the  snnuity.  Jee  Clerk 
▼.  Tkurlow,  H.  4  &  5  G.  4.  547 

BILL  OF  EXCHANGE. 

1.  A  bill  was  in  fact  drawn  on  the  21st  day  of 
December  for  21Z.  payable  two  months  after 
date ;  but  on  the  face  of  it  purported  to  bear 
date  on  the  31st :  it  was  held  to  require  only 
8  stamp  of  2«.,  which  is  imposed  by  55  Gf. 
3,  c.  184,  on  bills  for  that  sum,  not  exceed- 
inff  two  months  after  date.  The  word 
*' date,"  as  there  used,  meaning  the  period 
of  payment  expressed  on  the  face  of  the  bill. 
Upotone  and  Another  v.  Marchant,  T.  4 
CCa.  .  10 

I,  A  costomer  was  in  the  habit  of  endorsing 
and  paying  into  his  bankers*  hands  bills  not 
dae,  whicD,  if  approved,  were  immediatelv 
entered  (as  bills)  to  his  credit,  to  the  full 
amount,  and  he  was  then  at  liberty  to  draw 
far  that  amount  by  checks  on  the  bank. 
The  CQStomer  was  charged  with  interest 
vpoQ  all  cash  payments  to  nim  from  the  time 


when  made,  and  upon  all  paymenta  by  bills 
from  the  time  when  they  were  due  and  paid ; 
and  had  credit  for  interest  upon  cash  paid 
into  the  bank  from  the  time  oi  the  payment, 
and  upon  billa  paid  in  from  the  time  when 
the  amount  of  them  was  received.  The 
bankera  paid  away  such  bills  to  their  cus- 
tomers as  they  thought  fit.  The  bankera 
having  become  bankrupts,  it  was  held,  that 
the  customer  mi^ht  maintain  trover  against 
their  assignees  tor  bills  paid  in  by  him,  and 
remaining  in  specie  in  their  hands,  the  cash 
balance,  independently  of  the  bills,  being  in 
fevour  of  the  customer  at  the  time  of  the 
bankruptcy.  Thompaon  and  Other  §  v.  Gilee 
and  Olhere,  Aseigneei,  M.  4  G.  4.  422 

3.  In  an  action  by  the  endorsee  against  the  sc- 
ceptor  of  8  bill  of  exchange,  whereof  £.  S. 
was  the  payee,  the  plaintiff  proved  that  a 

Eerson  calling  himself  E.  S.  came  to  C., 
aving  in  his  possession  the  bill  in  question, 
and  &o  a  letter  of  introduction  (proved  to 
be  genuine)  which  was  expressed  to'be  civen 
to  a  person  introduced  to  the  writer  as  fi.  S., 
and  also  another  hill  of  exchange,  drawn  by 
the  writer  of  that  letter.  The  bearer  of 
these  documents,  after  remaining  ten  davs  at 
C,  during  which  time  he  daily  visited  the 
plaintiff,  endorsed  tohim  the  bill  in  question, 
and  received  value  for  it,  and  also  a  letter  of 
credit :  Hdd,  that  this  was  evidence  of  the 
identity  of  this  person  with  E.  S.,  the  payee 
of  the  bill,  &.C.,  in  the  absence  of  any  evi- 
dence in  answer,  sufficient  to  justify  a  ver- 
dict for  the  plaintiff.  Bulkeleyand  Olhera  v. 
Butler,  in  Error,  M.  4  G  4.  434 

4.  Declaration  upon  a  bill  of  exchange  drawn 
by  the  plaintifls  upon  one  F.  W.,  endorsed 
by  the  plaintiffs  to  defendant,  and  re-endorsed 
by  him  to  the  plainiifb.  Averment,  that  at 
the  time  of  the  drawing  of  the  said  bill,  and 
of  the  endorsement  bv  the  defendant  to  the 
plaintifTs,  it  had  been'agreed  between  them 
that  the  name  of  the  defendant  should  be 
endorsed  upon  the  bill  as  a  security  to  the 
plaintifls  for  the  due  payment  thereof  by  F. 
W.,  and  that  the  bill  was  so  endorsed  bv  the 
defendant  under  such  agreement,  and  for 
such  purpose  only,  and  that  the  plaintiffs  took 
and  received  the  bill  in  satisfaction  of  such 
debt  of  the  said  F.  W.,  upon  the  faith  that 
the  defendant  would  endorse  the  same  as 
such  security,  and  that  the  endorsement  by 
plaintiffs  was  made  without  any  consideration, 
and  for  the  purpose  only  of  procuring  the 
endorsement  of  the  defendant,  and  making 
the  bill  negotiable.  Averment,  that  the  bill 
was  presented  to  F.  W.,  and  that  he  refused 
to  pay,  and  that  notice  of  such  refusal  was 
given  to  the  defendant,  and  he  thereby  be- 
came liable  to  pay,  and  being  liable,  pro- 
mised :  Held,  upon  demurrer,  that  thia  de- 
claration was  bad,  inasmuch  as,  if  the  action 
was  founded  upon  the  bill,  the  plaintiff  could 
only  recover  according  to  the  custom  of  mer- 
chants, and  by  that  custom  the  plaintiffs,  aa 
endorsers  sna  drawers,  would  be  liable  to 
pay  the  amount  of  the  bill  to  the  defendant ; 
and  if  the  action  was  considered  as  founded 
upon  the  special  contract,  it  was  not  main- 
tainable, inasmuch  as  there  was  not  any 
consideration  for  the  defendant's  endorse- 
ment. Britten  and  Another  v.  WM,  M. 
4G.4. 
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BOND. 

1.  A  bond  WM  given  by  oosntry  bankera  to 
the  eerenl  penone  oonetitntin^  the  6rm  of 
e  London  banking-house,  conditioned  for  re- 
mitting money  lo  provide  for  bills,  and  for 
the  repayment  of  such  sums  as  the  London 
bankers  might  advance  on  account  of  persons 
ooDstituting  the  firm  of  the  country  banking- 
house,  or  any  of  them,  associated  or  not  with 
other  persons.  One  of  the  partners  in  the 
eountry  bank  die«l,  a  considersble  balance 
being  then  doe  to  (he  London  bankers.  It 
wss  the  course  of  business  between  the  two 
houses  for  the  London  bankers  to  send  in  to 
the  country  bankers  monthly  sccoums  of  re- 
ceipts and  payments.  In  the  month  follow- 
ing  the  death  of  the  deceosed  partner,  the 
London  bankers  received  sums  in  psyment 
more  than  sufficient  to  discharge  the  balance 
then  due;  but  during  the  same  time  they 
advanced  money  on  account  of  the  country 
bankers  to  sn  equal  amount.  In  the  first 
instance  the  London  bankers  entered  in  their 
books  all  receipts  and  payments  made  after 
the  death  of  the  deceased  partner  to  the  ac- 
count of  the  old  firm,  but  they  did  not  trans- 
mit any  account  to  the  country  banken  until 
two  months  after  the  death  of  the  deceased 
iwrtner,  and  then  ihey  transmitted  two  dis- 
tinct accounts ;  one  the  sccount  of  the  old 
firm,  made  up  to  the  day  of  the  death  of  the 
partner ;  and  another,  a  new  account,  con- 
taining all  payments  and  receipts  subsequent 
to  that  time:  Held,  that  the  entries  in  the 
books  of  the  London  banken  did  not  amount 
to  a  complete  appropriation  by  them  of  the 
several  payments  to  the  old  account,  such 
appropriation  not  being  complete  until  it  was 
communicated  to  the  party  to  be  aflfecied  by 
it ;  and  therefore  that  the  London  bankera, 
notwithstanding  those  entries,  were  enthled 
to  applv  the  pavments  received  subsequently 
to  the  death  of  the  deceased  parmer  to  the 
debt  of  the  new  firm.  SimMon  and  Others 
▼.  Ingham  and  Others,  T.  4  G.  4.  65 

t,  A  subscribing  witness  to  a  bond  stated  that 
it  was  delivered  bv  the  obii^r  as  his  deed, 
but  that  before  and  at  the  time  of  the  exe- 
cution, it  was  agreed  that  it  should  remain 
in  his  (the  subscribing  witness's)  hands  until 
the  death  of  A.  B.,  and  nntil  certain  securi- 
ties were  given  up.  and  that  the  bond  waa 
ffiven  up  to  him  upon  that  condition :  Held, 
that  it  was  then  a  question  df  fact  for  the 
iury,  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  s  deed  to  tske  efiect 
from  the  moment  of  delivery,  or  whether  it 
¥ra8  delivered  upon  the  express  condition 
thst  it  was  not  to  operate  as  a  deed  until  the 
death  of  A.  B.,  ana  until  the  notes  were  de- 
livered up. 

Semble,  That  it  is  not  essential  in  order 
that  an  inatrument  should  operate  as  an 
escrow  only,  that  it  should  be  expressly  de- 
clared at  the  time  when  it  is  executed,  that 
it  was  not  to  ooerete  as  a  deed  until  a  given 
event  happenea. 

It  is  not  necessary  in  a  declaration  upon  a 
post  obit  bond,  to  aver  the  death  of  the  per- 
son upon  whose  death  the  money  secarea  by 
the  bond  was  to  become  pajrable. 

A  post  obit  bond  (upon  which  a  forfeiture 
has  token  place)  is  not  within  the  statute  of 


the  8  &.  9  W.  3,  e.  11 ;  and  tberefen  it  ii 
unnecessary  to  suggest  breaches. 

SeroblCf  That  such  a  bond  is  within  the 
i  Sl  5  Anne,  c.  15.  Murray,  Admmiatra- 
tor,  V.  The  EaH  of  Stair,  T.  4  G.  4.       82. 

3.  Debt  on  a  bond  conditioned  for  the  perforai- 
once  of  an  award,  to  be  made  vrithin  a  Hmked 
time.  The  declaration,  after  settiD|(  out  the 
condition,  stated  that  before  that  time  ex- 
pired, the  psrtiea  to  the  bond  by  deed  agreed 
to  give  the  arbitntore  fiinher  time  for  making 
the  award,  and  that  an  award  was  mads 
within  the  extended  time ;  and  alleged  boo- 
perfennanoe :  Hdd,  upon  demorrer.  thai  ike 
action  ¥ras  maintained  npoo  the  bona.  Oreig 
▼.  TaJbei,  T.  4  G.  4.  179 

4.  Debt  on  bond  conditioned  for  the  payment 
of  money  by  instalmenta.  Plea,  that  de- 
fendant by  W.,  as  his  agent,  made  nnlawfol 
contracts  for  buying  and  selling  shares  in 
the  public  stocks ;  that  theae  comracta  were 
not  specifically  performed,  bnt  that  W.,  as 
the  ogent  of  tne  defendant,  volnnivily^aid 
5002.  Tor  diflferencea  sgainst  the  form  of  the 
statute,  and  that  for  aecuring  the  repayment 
of  that  money  to  W..  the  ddendam  gave  his 
promissory  note  to  W.,  and  that  long  ofier 
the  same  became  due,  W.  endorsed  it  to  the 
plsintifls,  and  that  the  pUuntift  afterwaids 
threatened  to  commence  an  action  upon  the 
note  against  the  defendant ;  and  the  defend- 
ant, in  fear  of  the  action,  did,  at  the  request 
of  the  plaintiflfs,  ^ve  the  bond  in  question, 
which  the  plsintifls  sccepted  in  lien  of  the 
promissory  note,  and  the  money  secured 
thereby,  they  well  knowing  thst  the  note 
had  been  made  by  the  defendant  on  the  oc- 
casion, and  for  the  purpoae  in  the  plea  men- 
t»ned :  Hdd,  that  this  plea  was  an  anawer 
to  the  action,  inasmuch  as  the  plsintifls  took 
the  promissorjr  note  after  it  vras  due,  aid  hsd 
notice  of  the  illegality  of  the  original  con- 
sideration before  the  bond  was  given. 

At  the  trial,  it  appeared  in  evidence,  that 
the  note  was  given  to  W.  to  cover  a  sum 
which  he,  ss  broker,  was  to  psy  for  losses 
on  stock-jobbing  tranasctions :  Hdd,  that 
this  evidence  did  not  support  the  plea,  which 
stated  that  the  note  was  given  to  secure  the 
re-payment  of  money  actually  paid  by  W. 
Amory  and  Another  v.  Merwwiaiher,  H.  4  dt 
5  G.  4.  573 

5.  In  an  action  by  original,  if  the  defendant 
does  not  appear,  the  bail-bond  is  forieitedon 
the  qusrto  die  post,  the  other  four  days  being 
allowed  merely  ex  gntiA;  and,  tberefors, 
where  a  commission  of  bankruptcy  issued 
againat  one  of  the  bail  to  the  aherifiT after  die 
quarto  die  poet,  but  within  four  days,  it  wis 
held  that  the  penalty  of  the  b<»id  was  s  debt 

{provable  under  the  commiasion,  and  there- 
ore  barred  by  the  cenifieate.  CamUon,  At- 
signee  of  the  Sher^  ofMiddimtx,  T.  Ham- 
man,  H.  4  dt  5  G.  4.  696 

BRIDGE, 
^ee  iNDicmENT,  1. 

BROKER. 
See  Partnsksbip,  2. 

CHARTER-PARTY. 

Where  the  charteren  of  a  ship  for  a  voyitt 
from  C.  to  St.  B.,  and  thence  to  O.  to  taEe 
in  a  bomeword  cargo,  canoed  anochsrridp  to 
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be  ebartered  on  their  accomit  to  go  out  in 
ballast  and  brin^  home  a  cargo  from  G.,  with 
a  proviflo,  that  in  the  event  of  the  non-ar- 
riTal  of  the  firai  mentioned  ship  at  G.,  then 
the  second  charter  shonld  be  void :  Held, 
that  '*  non-arriTal"  meant  non-arrival  within 
mcb  time  as  might  answer  the  purposes  of 
the  charter  of  the  second  ship ;  and  that  the 
first  ship  not  having  arrived  in  time  to  answer 
those  purposes,  and  the  delay  not  being  at- 
tributable to  the  charterers,  the  charter  of 
the  second  ship  was  void,  and  the  charterers 
were  not  bound  to  provide  a  homeward  car- 
go for  her.  Soome*  and  Another  t.  Loner- 
gan  and  Amolher,  H.  4  &  5  G.  4.  564 

CHURCHWARDENS. 

I.  In  the  parish  of  A.,  two  churchwardens 
were  elected  for  the  township  of  B.,  and  two 
others  for  the  rest  of  the  parish.  Separate 
rates  were  made  for  these  divisions :  Hetd, 
that  the  churchwardens  elected  for  the  town- 
ship of  B.  might  maintain  an  action  aj^ainst 
their  predecessors  for  money  remaining  in 
their  hands,  and  were  not  bound  to  make  all 
the  present  or  Ute  churchwardens  of  the 
parish  plaintiffs  or  defendants.  Attle  and 
Another  T.  Thomat  and  Another,  M.  4  G.  4. 

271 

2.  A  parish  certificate,  purported  to  be  granted 
in  1761  by  A.,  the  only  churchwarden,  and 
B.,  the  only  overseer  of  the  parish :  Held, 
that  it  must  now  be  taken  to  have  been  a 
good  certificate,  because  it  may  be  intended 
in  favour t>f  such  an  instrument,  that  b^r  cus- 
tom there  was  only  one  churchwarden  in  the 
parish,  and  that  two  overseers  had  been  ori- 
ginallv  appointed,  but  that  one  of  them  died, 
and  tnat  the  certiiicare  was  mnted  before 
the  vacancy  in  the  oflfire  was  nlled  up.  The 
King  V.  The  Inhahitantt  of  Cateohm,  E.  5 
G.r.  814 

CLERK  OF  THE  PEACE. 

See  Evidence,  10. 

COMMISSIONER  OF  INCLOSURE 

ACT. 
See  IifCLOsuaE  Act,  1. 

COMPURGATORS. 
See  Practice,  10. 

CONSTABLE. 
See  Trespass,  2. 

CONVICTION. 

1.  Where  a  conviction  stated  that  "  C.  H.  was 
eonvicted  of  having  been  found  on  board  a 
▼easel  subject  to  forfeiture,  for  hovering 
within  the  limits  of  a  port  of  this  kingdom, 
having  certain  contraband  goods  on  board  :** 
HieU.thai  thiswasbad.  First, for  that  it  should 
have  been  stated  that  the  vessel  was  hover- 
ing without  lawful  excuse.  Secondly,  for 
that  C.  H.  should  have  been  described  as  a 
British  subject.  Ex  parte  Hawkin$,  T.  4 
G.  4.  31 

t.  Since  the  passing  of  the  50  G.  3,  c.  41,  the 
manufacturer  of  goods  is  allowed  to  hawk 
them  in  those  pIsces  only  which  are  men- 
tioned in  the  twenty*third  section  of  that  act. 
The  defendant  was  convicted  in  a  penalty 
«f  101.  for  trading  as  a  hawker,  without  any 
Uoense  so  to  do:  Hold,  that  the  conviction 

▼OL.  IX.  53 


was  in  the  proper  sum.    The  RtngT.  Wob$- 
deU,  T.  4  G.  4.  136 

3.  A  person  exposing  to  sale  and  selling  tea  as 
a  hawker,  without  a  license,  is  liable  to  the 

Eanalty  imposed  by  the  50  G.  3,  c.  41,  upon 
awkers  trading  without  a  license,  although 
even  with  a  license  he  would  be  liable  to  a  pe- 
nalty for  selling  tea  in  an  unentered  place. 

I'he  defendant  was  convicted  in  a  penalty 
of  102.:  Held,  that  it  was  the  proper  sum. 
The  King  v.  M*GiU,  T.  4  G.  4.  142 

4.  In  a  conviction  under  the  3  G.  4,  c.  110, 
it  is  necessary  that  the  oflenoe  ahould  ap- 
pear to  have  been  proved  on  the  oath  of  one 
or  more  credible  witnesses,  and  therefore,, 
where  the  conviction  atated,  **  that  R.  A. 
was  convicted  of  carrying  brandy  liable  to 
seisure,"  (without  sarins  uponoath,)  andpro- 
ceeded,  "  and  it  is  this  aay,  in  like  manner, 
alao  proved,  on  the  oath  of  J.  H..  that  the 
branav  was  taken  from  R.  A.,  and  that  he 
was  oetained  by  an  officer  of  the  navy, 
&c.:"  Held,  that  carrying  the  brandy  wae 
the  offonce,  and  as  that  was  not  stated  to 
have  been  proved  on  oath,  the  conviction 
was  bad,  and  that  R.  A.  (having  been  com- 
mitted to  prison)  was  entitled  to  be  dis- 
charged.   Eg  parte  Aldridge,  H.  4  &  5  G.  4. 

60O 

5.  In  an  information  on  the  5  Ann.  c.  14,  a.  2^ 
against  a  carrier  between  Norwich  and  Lon- 
don, for  having  game  in  his  possession  no 
carrier,  it  is  not  necessary  to  aver  that  tbe 
defendant  ia  not  a  person  qualified  to  kill 
game,  nor  that  he  had  the  game  in  his  pos- 
session hnomingly.  The  evidence  for  the 
prosecution  was,  that  game  was  found  in  the 
defendant's  wa^on  at  an  intermediate  place 
between  Norwich  and  London :  Held,  that 
there  was  sufficient  prima  facie  evidence 
that  the  defendant  had  it  in  his  posscssioa 
as  carrier^  The  evidence  for  the  defendant 
was,  that  his  book-keeper  living  at  that 
place  did  tiot  know  of  any  game  having  been 
put  in  there.  Neither  the  driver  of  the  wa- 
ffon  nor  his  aasistant  was  called  as  a  witness : 
Hdd,  that  this  evidence  did  not  vary  the 
case,  and  that  the  defendant  was  properly 
convicted  of  havinar  thegame  in  his  posses* 
sion  as  carrier.  The  Ktng  v.  Marth,  £.  5 
G.  4.  717 

COPYRIGHT. 

An  Author  publishes  his  work  in  a  foreign 
country  in  1814,  and  afterwards  aj^rees  to  sell 
to  A.  the  exclusive  right  of  printing  the  same 
work  in  this  country,  but  no  agreement  or 
consent  in  writing  was  then  entered  into. 

A.  publishes  the  work  in  September,  1814, 
in  England.  In  1818,  B.  publishes  the  same 
in  England.  In  1822,  the  author,  by  an 
affTpement  in  writing,  assigns  to  A.  the  ex- 
clusive right  of  printing  the  work  in  England : 
Held,  that  A.  did  not,  by  the  parol  consent 
given  by  the  suthor  in  1814,  acquire  the 
exclusive  right  of  publishing  the  work  in 
England :  secondly,  that  that  could  not  be 
deemed  a  publication  by  the  author,  not  being 
made  on  his  scconnt,  or  for  his  benefit; 
HeUj  thirdly,  that  the  publication  by  B.  in 
1818  was  a  lawful  publication ;  and,  fourthly, 
that  the  author  could  not  afterwards,  in 
1822,  by  making  a  valid  assignment  to  A., 
enable  him  to  maintain  an  action  against 

B.  for  selling  a  copy  of  the  same  work  after 
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INDEZ. 


■oeh  Mfignment  wit  eiecottd.    CUmeiUi 
and  Otken  t.  Walktr,  £.  5  G.  4.  861 

CORPORATION. 

1.  Tbe  annml  indemnity  act  ia  proapectira  aa 
wall  aa  retroapective,  and  aztenda  lo  thoae 
who  majr  be  in  dafaolt  daring  the  time  for 
which  it  is  made,  and  is  not  limited  to  thoae 
who  bad  incurred  penaltiea  or  disabiUties  be- 
fore it  pasaed.  In  the  Matter  qf  Sttmveneon 
mnd  Others,  T.  4  G.  4.  34 

8.  By  charter,  a  boroogh  waa  conatitated  a 
bodir  corporate,  to  have  perpetual  aaccession 
br  toe  name  of  the  mayor  and  free  borgesaea 
of  the  borough  of  F.    Nine  of  the  free  bar- 
geaaea  were  to  be  eboaen  aldermen.    One 
of  the  aldermen  waa  to  be  called  mayor. 
The  mayor  and  aldermen  were  to  form  the 
eommon  council ;  a  peraon  learned  in  the 
lawa  of  England  waa  to  be  recorder.    The 
charter  then  anthoriied  the  mayor  and  re- 
corder, or  their  reapective  depatiaa,  and  the 
feat  q{  the  aldermen  of  the  borooffh  for  the 
time  being,  or  the  greater  part  ofihem,  (of 
whom  the  mayor  and  recorder,  or  their  re- 
apective depatiea,  were  to  be  two  J  from  time 
to  time,  and  at  all  timea  thereafter,  aa  often, 
and  when  to  them  ahoold  aeem  fie  and  ne- 
cessary, 10  nominate,  chooee,  and  prefer  ao 
mauy,  and  auch  peraona  to  be  free  buigeaaea 
of  the  borough,  aa  they  pleaaed,  and  to  thoae 
free  burgesses  so  to  be  chosen,  to  adminiater 
an  oath  for  their  fidelitjr  to  the  borooeh. 
Nine  peraons  were  nominated  aa  the  mt 
aldermen,  one  peraon  aa  recorder,  and  five 
persons  the  first  free  bursesses ;  and  in  caae 
any  one  or  more  of  the  aldermen  should  die, 
or  be  removed  from  his  ofitce,  the  mayor,  re- 
>eorder,  justices  of  peace,  and  the  reat  of  the 
•aldermen,  or  the  greater  part  of  them,  to 
telect  one  other  of  the  free  borgessea,  inha- 
bitants of  the  boroogh,  for  an  alderman,  to 
supply  the  number  m  nine.    The  alderman 
ao  chosen  taking  the  oaths  before  the  mayor, 
recorder,  or  one  of  the  justices  of  the  peace 
<of  the  borough  for  the  time  being,  or  before 
two  or  more  aldermen,  or  for  want  of  mavor, 
aecorder,  juatices,  and  aldermen,  before  three 
«r  more  free  burgesses,  inhabitants  of  the  bo- 
rrough,  to  execute  the  office,  and  the  mayor, 
the  ex- mayor,  the  recorder,  and  their  depu- 
ties, and  the  senior  alderman,  and  the  senior 
^e  burgess  were  to  be  justices  of  the  peace. 
It  appeared  by  affidavita,  that  the  body  corpo- 
rate had  for  three  yeara  been  reduced  to  the 
Mimber  of  six  aldermen  and  four  free  bur- 
■aasea,  and  that  one  of  the  aldermen  was  in  a 
ilangerous  state  oi\ealt h ,  and  waa  unwarda of 
aeventyyearsof  age,  andincapable  of  perform- 
ing the  datiee  of  alderman  and  justice  of  the 
peace ;  that  of  the  four  burgesses,  two  were 
cipwsrds  of  seventy  yeara  of  age,  and  that  an- 
other was  not  an  inhabitant  of  the  borough. 
The  Court  refused  to  grant  a  mandamus  to 
compel  the  mayor  ancTaldermen  to  proceed 
to  the  election  of  free  burgesses,  or  to  hold  a 
meeting  for  t  he  purpose  of  considering  the  pro- 
pneiy  of  proceeding  to  such  an  election     The 
King  V.  The  mayor.  Recorder,  and  Aldermen 
of  the  Borough  of  Forney,  H.  4  &  5  G.  4.  584 

3.  where  the  charter  of  a  corporation  pro- 
vided that  there  should  be  a  high  steward  and 
an  under  steward,  and  imposed  upon  the 
latter  various  judicial  and  miniaterial  duties, 
and  did  not  give  him  power  to  appoint  a 


depaty:  Held,  that  lie  ooold  not  appoints 
deputy  gcrneiaJly  to  diaehargs  all  the  niois- 
tenal  dotiea  of  hia  office ;  although  a  by* 
law  of  the  corporation  required  that  *'  ha  or 
his  sufficient  dcpotv"  shoald  attend  at  evtry 
ooort,  to  execute  toe  datiea  of  the  offics. 

QoBre,   Whether  he  could  have  made 
such  an  appointment  for  the  discharge  of  any 

Srticalar  miniaterial  duty  f     The  King  v. 
ayor,  ^,  iff  Grapeoend,  H.  4  &  5  G.  4. 

4.  The  bailiir  and  bargeaaea  of  Ilcheater,  (a 
corporation  by  preacnption,)  had  from  time 
imroenorial  been  fords  of  the  manor  of  Il- 
cheater, and  aa  each  had,  during  all  that 
time,  holden  a  court -leet  for  the  manor,  oti 
certain  daya.  in  the  guildhall  of  the  borough. 
which  waa  their  property.  In  tbe  2d  Ph.  h 
M.  they  aoceptea  a  charter,  which  purported 
to  grant  to  them  a  court -leet  to  be  holden  in 
the  guildhall,  as  of  ancient  time  had  been 
uaed.  By  an  award  afterwards  made  in  pur- 
suance ol  a  private  act  of  parliament,  *'  the 
manor  of  Ilchester,  with  the  rights,  mem- 
bers, conns,  view  of  frank-pledge,  dtc, 
royalties,  and  appurtenancea,  (excepting  to 
the  bailifif  and  burgeaaea,  the  gnildball, 
houseai  buildinga,  court,  or  garden,  belong- 
ing to  the  aame,  &.c.)"  were  conveyed  to 
Lord  H. :  Heid,  that  althouch  the  exception 
retained  in  the  bailiiT  and  burgeases  the 
property  in  the  ^Idhall,  yet  the  lord  of  the 
manor  nad  a  right  to  hold  the  conrt-leet 
there.  The  King  v.  The  BaUJi  and  Bur^ 
geteee  rf  lUiugter,  E.  5  G.  4.     ^  764 

COSTS. 
See  ARBirtiHEirr,  1,  5.    Plsadivo,  11. 

1.  Where  the  plaintifiT  waa  discbarsed  under 
the  inaolvent  act,  after  iaaue  joined,  and  be- 
fore notice  of  trial  given,  the  court  atajred 
the  proceedings  untn  the  asstgnee,  or  some 
creditor  of  the  plaint  iff,  should  give  aecnrity 
for  costs.  Heaford  t.  Knight,  H.  4  &  .5  G. 
4.  579 

2.  A  certificate  that  a  treanaas  was  wilful  lo 
entitle  plaintiff  to  his  full  costs  under  tbe 
8  &  9  W.  3,  c.  1 1, 8.  4,  need  not  be  granted 
immediately  afker  the  trial  of  the  caoce. 
Woottey  V.  Whkhv,  H.  4  &  5  G.  4.        580 

3.  Where  the  defenoanta,  in  an  indictment  for 
misdemeanor,  aubmitted  to  a  verdict  of 
guilty,  upon  an  understanding  that  they  were 
not  to  be  brought  up  for  judgment:  Hdi, 
that  the  prosecutor  waa  not  em  it  led  to  costs, 
no  agreement  havinff  been  expressly  made 
respecting  them.  T%e  King  v.  Ramtem  and 
Others,  H.  4  &  5  G.  4.  599 

4.  An  attorney  has  a  hen  upon  papers  belou- 
ing  to  a  bankrapt,  not  only  for  his  bill  ror 
busineas  done,  but  for  the  coata  of  an  aetien 
brought  aiorainaf  the  bankrupt  aabaequently 
to  the  issuing  of  the  commission,  to  rscowr 
the  amount  of  his  bill.  Lombert  v.  Biuk- 
master,  H.  4  &  5  G.  4.  616 

5.  A  rule  for  setting  aside  an  inquisition  before 
tbe  sherifiT  for  excessive  damages.  Tbe 
matter  was  referred,  nothing  being  said  abooi 
the  costs  of  the  application.  Tlw  arbitrator 
by  hia  award  having  reduced  the  damaget,  it 
waa  held,  that  the  plaintiff  was  not  entitled 
to  the  coats  of  the  application.  Lenii  ▼• 
Harris,  H.  4  &  5  G.  4.  6S0 

6.  A  judge's  certificate,  under  atat.  22  &  0 
Car.  2,  c.  9,  may  be  granted  within  a  mr 
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ieatbb  tioie  dter  the  trial,  /aim—  t. 
^SkiKM,  H.  4  &.  5  6.  4.  621 

7.  Sembia,  that  tha  Court  will  not  atay  the 
proceedinga  in  an  ajactment  until  the  ooata 
of  a  fanxier  ejectment  are  paid,  if  it  appear 
that  the  verdict  waa  obtained  by  fraud  and 
penary.  Doe  dam.  Reee  ▼.  7%omai,  H.  4  & 
S  6.  4.  622 

By  the  atatute  43  G.  3,  o.  46,  a.  3,  coata  are 
to  be  allowed  to  a  defendant  arreated  with- 
out probable  cauae :  Held^  that  the  atatute 
doea  not  extend  to  caaea  where  the  defend- 
ant  paya  money  into  court,  and  the  plaintifT 
takes  It  out,  although  it  be  a  much  amaller 
aam  than  that  for  which  the  defendant  ia 
bolden  to  bail.    Davefi  v.  RentoUt  E.  5  G.  4. 

711 

9.  A  bill  in  equity  waa  dismitaed  with  coats. 
The  plaintiff  brought  an  action  for  the  same 
caaae,  and  recovered  a  verdict.  The  costs 
in  equity  may  be  set  off  against  the  judg- 
ment, subject  to  the  lien  of  the  attorney. 
SarriMOM  v.  Bainbndge,  E.  5  G.  4.         800 

COUNTY  RATE. 
See  Ratb,  3. 

COURT  LEET. 
See  CoKPOBATioir,  4.    Ct;sT0M,  1. 

COVENANT. 

1   Plaintiff  demiaed  by  indenture  to  B.  (de- 
fendant*a  teetator)  oenain  premiaes,  to  hold 
for  eleven  yeara,  from  the  29th  September. 
1809.    B.  covenanted,  amongst  other  things, 
that  he  would  not,  during  the  leaee,  sell  or 
convey  away  from  the  premisea  any  of  the 
straw  which,  during  the  leased  termy  should 
grow  upon  the  premiaes,  (except  wheat-straw 
and  rye-a:raw,)  and  that  for  every  load  of 
hay,  wheat-straw,    and    rye-straw,  which 
should  be  aold  or  removed  off  from  the  pre- 
misea during    the    thereby  leased  term,  he 
(B.)  would  bring  back  a  carr-load  of  duns ; 
and  plaintiff  covenanted,  that  it  should  be 
lawful  for  B.  to  have  the  uae  of  the  barns, 
fLt.,  for  receiving  his  crops  of  corn  and  hay 
which  ahould  grow  upon  the  premisea  in  the 
last  year  before  the  end  of  the  term  thereby 
granted,  and  for  certain  other  purpoeea,  until 
toe  Ist  dav  of  May  next  after  the  expiration 
of  the  eaia  term,  without  paying  any  rent  for 
tha  aame.     The  fourth  breach  aasigned  was 
that  B.,  dnring  the  taid  leased  term,  to  wit : 
on  September  30th,   1820,  and  on  divera 
other  daja  between  that  day  and  May  Ist, 
1821,  did  remove  off  from  the  premisea  large 
qoantitiea  of  haj^,  wheat-straw,  and  rye- 
straw,  without  bringing  back  a  cart-load  of 
dung  for  each  load  of  hay  and  straw.    Plea 
to  ao  much  of  that  breach  as  relates  to  re- 
moving hay,  dtc,  during  the  said  leased 
term,  that  D.  did  bring  back  a  load  of  dung 
for  each  load  of  hay,  &c.,  removed ;  and 
demurrer  to  the  residue  of  that   breach. 
Joinder    in    demurrer.     Defendants    also 
plouled  to  all  the  breachea  except  the  fourth, 
and  to  ao  much  of  that  as  related  to  re- 
moving hay,  &c.,  during  the  said  leased 
term,  a  releaae  of  all  causes  of  action,  except 
such  aa  plaimiff  had  in  respect  of  B.'s  not 
bringing  back  to  the  premises  manure  for  the 
hay,  &c..  removed  after  the  29th  September, 
1820.     Demurrer  and  Joinder :  Meld,  thnt 
tha  plea  to  the  foivth  breach  answered  the 
whma  of  that  breach,  and  that  therefore  the 


demurrer  to  the  reaidue  waa  bad :  Hdd  alao 
that  the  leased  term  continued  for  certain 
purpoees  until  the  1st  of  May,  1821 ;  ao  that 
the  release  did  not  extend  to  all  acta  of  re- 
moval done  during  the  leased  term ;  and 
therefore  the  plea  of  releaae  did  not  anawer 
ao  much  of  the  fourth  breach  as  it  affected 
to  anawer,  and  beins  bad  in  part  waa  bad  in 
toto.  Earl  of  St.  Germain's  v.  Willan  and 
Another,  Executors,  T.  4  G.  4.  216 

2.  In  covenant  upon  a  policy  of  insurance  upon 
the  life  of  A.,  payable  aix  months  after  due 
proof  of  hia  death,  the  aaaured  are  not  en- 
titled to  recover  interest  upon  the  principal 
sum  insured,  from  the  expiration  of  six 
months  after  due  proof  of  the  death  of  A. 
Higgins  v.  Sargent  and  Others,  M.  4 
G.  4;  348 

3.  By  a  deed  of  three  parts  between  husband, 
wife,  and  trustee,  reciting  that  differences 
existed,  and  that  the  huaband  and  wife  had 
agreed  to  live  separate,  the  husband  cove- 
nanted to  pay  an  annuity  to  the  wife  during 
80  much  of  her  life  aa  he  should  live,  and  the 
trustee  covenanted  to  indemnify  the  husband 
against  the  wife's  debts,  and  that  she  should 
release  all  claim  of  jointure,  dower,  and 
thirds.  Held,  that  this  deed  was  legal  and 
binding,  and  that  a  plea  by  the  husband  that 
the  wife  sued  in  the  Eccleaiaatical  Court  for 
restitution  of  conjugal  rights,  and  that  he  put 
in  an  allegation  and  exnibits  charging  ner 
with  adultery,  snd  that  a  decree  otdivorce 
a  mensa  et  tore  was  in  that  cause  pronounced, 
was  not  a  sufficient  answer  to  an  action  by 
the  trustee  for  arrears  of  the  annuity.  Jee, 
Clerk,  V.  Thurlow,  H.  4  &  5  G.  4.  547 

4.  Lesaee,  who  haa  erected  fixtures  for  the 
purpose  of  trade  upon  the  demised  premiaes, 
and  afterwarda  takes  a  new  lease  to  com- 
mence at  the  expiration  of  his  former  one, 
whfch  new  leaee  containa  a  covenant  to  re- 
pair, will  be  bound  to  repair  thoee  fixtures, 
unless  strong  circumstances  exist  to  show 
that  they  were  not  intended  to  paas  under  the 
general  words  of  the  second  demise. 

Quaere,  whether  any  circuroatances  dehora 
the  deed  can  be  alleged  to  show  that  they 
were  not  intended  to  paaa  f 

Quere,  whether  lime-kilna  erected  for  the 
purpoae  of  trade  are  removable  f  Thresher 
V.  The  East  London  Waterworks,  H.  4  ^  5 
G.  4.  608 

5.  A.  and  B.  (being  ownera  of  nine-sixteenth 
sharea  of  a  ship,  and  alao  husbands  or  ma- 
naging owners,)  by  deed  sold  five-sixteenths 
toC.  The  deed  contained  a  covenant  that 
C.  should  be  appointed  to  the  command  of 
the  ship,  and  that  A.  and  B.  should  continue 
to  have  the  management,  aa  husbands,  and 
ahould  elect  the  tradeamen  and  appoint  all 
the  officers ;  and  that  if  C.  ahould  relinouish 
the  command,  or  die,  A.  and  B.  ahoula  ap- 

Kint  such  fit  person  to  succeed  him  aa  might 
approved  of  bj  him  or  hia  executora,  or 
that  he  or  they  might  nominate  a  fit  person 
to  the  command  in  nis  stead,  and  that  A.  and 
B.  should  be  employed  aa  the  asent  of  C.  in 
the  concerna  ot  the  ahip;  and  that  if  C. 
should  be  minded  to  sell  all  or  any  of  hia 
shares  he  might  do  so,  upon  condition  that 
the  purchasers  ahould  abide  by  the  atipula- 
tions  in  the  deed,  and  not  remove  A.  and  B., 
or  the  survivor  of  them,  from  being  managing 
owners,  ao  long  aa  they  ahould  perform  the 
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•tipnlations  on  their  part:  Held^  that  al- 
though the  covenant  to  continue  A.  and  B., 
as  C/s  agents  in  the  concerns  of  the  ship, 
mi^bt  be  lawful  if  it  stood  alone,  yet  the  deed 
being  founded  on  a  contract  for  the  sale  of 
the  snares,  with  a  stipulation  for  the  appoint- 
ment to  the  command,  and  the  continuance 
of  the  management,  it  was  illegal  and  void. 
Card  and  Cannan  v.  Hope,  H.  4  &  5 
G.  4.  661 

CUSTOM. 
See  Poor  Rati,  1. 

1.  A  regular  usage  for  twent3r  years,  unex- 
plained and  uncontradicted,  is  sufficient  to 
warrant  a  jury  in  finding  the  existence  of  an 
immemorial  custom.  A  custom  for  the 
steward  of  a  court -leet  to  nominate  certain 
persons  to  the  bailiff,  to  be  summoned  on 
the  jury,  is  a  good  custom.  Rex  v.  Joliffe, 
T.  4  G.  4.  54 

8.  A  custom  which  binds  the  tenants  and  re- 
siants  within  a  manor  to  grind  at  the  lord*s 
mill  "all  their  corn  and  grain  which  they 
use  ground  in  their  dwellings,"  does  not  pre- 
rent  them  from  buving  and  using  in  tneir 
dwellings  flour  proauced  from  corn  ground 
at  other  mills.  Riehardeon  and  Another  v. 
Walker,  E.  5  G.  4.  827 

S.  Where  the  lord  of  a  manor  had  two  mills, 
and  the  tenants  and  resiants  were,  bv  cus- 
tom, bound  to  grind  all  their  malt  which  they 
used  in  their  dwellings,  at  the  said  mills, 
but  might  take  it  to  either  at  their  own  option : 
Held,  that  the  lord,  having  pulled  down  one 
of  the  mills,  had  thereby  suspended  the  cus- 
tom. RidMrdeoH  and  Another  v.  Capes,  E.  5 
G.  4.  841 

DAMAGES. 
See  Vekdor  and  Vekdee,  6. 

DEBT  ON  BOND. 
See  Bond,  3. 

DEED. 
See  CoTiNAirr,  3,  5.    Stamp,  3. 

l«  A  being  seised  in  fee  of  the  manor  of  F.  and 
the  demesne  lands  thereof,  and  of  all  the  coal 
mines  lyin^  under  the  manor,  enfeofied  C. 
D.  of  and  m  certain  closes,  except  and  al- 
ways reserved  to  the  feoffor,  his  heirs,  and 
aeeignt,  all  tithes  of  corn  and  grain,  and  also 
except  and  always  reserved  out  of  ihe  said 
feoffment  unto  the  feoffor  and  his  heirs,  all 
the  coals  in  all  or  an^  of  the  said  lands  and 
premises,  together  with  free  liberty  for  them, 
the  said  feonor  and  his  heirs,  and  his  and 
their  aseignt  and  servants,  at  all  times  there- 
after, during  the  time  that  he,  the  feoffor, 
and  his  heirs,  should  continue  oumers  and 
proprietors  of  the  demesne  lands  of  F.,  to 
sinx  and  dig  pits,  or  otherwise  to  sough  and 
get  coals  in  all  and  every  the  lands  and  pre- 
mises, and  to  sell  and  carry  away  the  saine 
with  carts  and  carriages,  or  otherwise  to  dis- 
pose of  the  same  coals  at  his  and  their  free 
will  and  pleasure,  he,  the  said  feoffor,  and 
his  heirs,  paving  to  the  feoffee,  his  heirs  and 
assigns,  sucn  satisfaction  for  the  damages  as 
two  neighbours,  indifferently  chosen  by  the 
feoffee  and  feoffor,  their  heirs  and  assigns, 
should  from  time  to  time  award. 

The  heirs  of  the  feoffor  having,  for  a  valu- 
able consideration,  conveyed  to  a  purchaser 


in  fee  the  manor  of  F.  and  its  denietDe  landi, 
with  its  appurtenances,  and  all  the  coat 
mines  under  (amongst  others)  the  lands  in 
question,  &,c.,  it  was  held  that  the  coals 
were,  by  the  exception,  reserved  to  the  feoif* 
or  in  fee,  and  therefore  they  passed  to  the 
purchaser:  Held,  also,  that  the  latter  was 
entitled,  under  the  express  liberty  reserved, 
to  enter  upon  the  land,  to  di^  pits,  and  get 
the  coals,  so  long  as  he  remained  owner  of 
the  demesne  lands. 

Semhle,  That  the  express  liberty  is  not 
restrictive  of  that  which  would  be  implied 
by  law  to  get  the  coals,  and  that  the  par- 
chaser  would  be  entitled  to  an  incidental 
right  lo  get  them  co-extensive  with  his  es- 
tate. The  Earl  of  Cardigan  ▼.  Armitage, 
T.  4  G.  4.  197 

DEED  OF  SEPARATION. 
See  Covenant,  3. 

DEMAND. 
See  Distress,  1.    Fiztttbeb,  1. 

DEVISE. 

1.  A.,  by  will  duly  executed  to  pass  real  es- 
tates, devised  and  bequeathed  to  trustees, 
and  to  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of 
such  survivor,  all  and  every  his  freehold,  co- 
pyhold, and  leasehold  estates,  and  all  his  per- 
sonal estate  and  effects  whatsoeverand  where- 
soever, in  trust  to  pay  thereout  the  several 
legacies  and  annuities  therein  by  him  given 
and  bequeathed,  and  for  other  purposes  in 
the  will  mentioned.    The  testator  then  gave 
legacies   and    annuities   to   a  considerable 
smount :  and    directed   that   the  annuities 
should  be  chargeable  upon  his  26,4001.  in 
the  3  per  cent,  consolidated  annuities.  It  was 
stared  in  the  case  that  a  large  surplus  re- 
mained after  paying  debts,  legacies,  and  an- 
nuities ;  but  It  was  not  stated  that  the  lega* 
des  were  actually  paid,  or  that  the  annuitants 
were  dead    After  the  leffacies  and  annuities, 
the    testator   proceeded,   **  All    the  rents, 
issues,  dividends,  interest,  profits,  and  pro- 
duce of  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature,  kind,  or 
quality  soever,  as  well  real  as  personal, 
which  I  shall  die  seised  or  possessed  of,  in- 
terested in,  or  entitled  to,  at  the  time  of  my 
decease,  I  do  give,  devise,  and  bequeath  unto 
my  three  nieces.  E.  M.,  M.  M.,  snd  C.  M., 
equally  to  be  divided  between  them  share 
and  share  alike,  for  and  during  the  term  ef 
their  natural  lives.     And  from  and  after 
the  decease  of  them  or  either  of  them,  it  is 
my  will  that  the  lawful  issue  of  them  and 
each  of  them  shall  have  and  enjov  bis  or  her 
mother's  share  of  all  such  residue  of  such 
rents,  issues,  dividends,  and  profits /or  Hfi 
in  like  manner.    And  if  either  of  my  nieces 
shall  happen  to  die  in  the  lifetime  of  the 
others  or  other  of  them  without  issue  of  hrr 
body  lawfully  begotten,  that  the  share  of  her 
BO  dying  without  issue  as  aforesaid  shall  go 
to  and  be  shared  and  divided  equally  be- 
tween the  survivors  of  my  nieces  for  their 
respective  lives,  and  afterwards  by  the  law- 
ful issue  of  the  survivors  of  my  nieces  in  \w 
manner.    And  if  all  my  nieces  and  their 
issue,  save  one,  shall  die  without  iasus  law* 
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foil?  begotten,  then  such  sarriving  niece 
ahall  have  and  enioy  the  whole  of  the  rente, 
dtc.,  of  such  reaidue  of  my  estate  and  effects 
for  and  darine  the  term  of  her  natural  life. 
And  from  and  after  her  decease,  the  lawful 
issue  of  such  surviving  niece  (if  more  then 
one)  shall  have  the  whole  of  the  rents,  &c., 
equally  between  them,  share  and  share  alike; 
and  if  but  one,  then  such  only  one  shall  have 
and  enjoy  the  whole  of  such  part  thereof 
as  is  personal,  to  and  for  his  or  ner  own  use 
and  benefit ;  and  to  hold  so  much  and  such 
pert  or  parts  thereof  as  are  freehold,  to  them 
and  eaco  of  them,  if  more  than  one,  their  or 
his  or  her  heira  and  assigns,  as  tenants  in 
common,  and  not  as  joint-tenants ;  and  if  but 
one,  then  to  such  one.  his  or  her  heirs  and 
assigns  for  ever.  And  if  all  mv  nieces  shall 
die  without  issue,  then  from  ana  after  the  de- 
cease of  the  survivor  of  them  my  nieces  with- 
out issue  as  aforesaid,  I  give  the  whole  of 
such  residue  to  my  next  male  heir  of  the 
name  of  Murthwaite,  to  hold  to  him,  his 
heirs,  executors,  and  administrators,  in  man- 
ner aforesaid.*'  Two  of  the  trustees  were 
dead.  All  the  nieces  were  still  living;  two 
of  them  hod  no  children,  the  other  had  one 
child,  a  son,  G.  B. 

Bdd,  first,  that  J.  C,  the  surviving  trustee, 
now  has  a  fee-simple  in  the  freehold  estates, 
and  an  absolute  interest  in  the  leasehold. 

Secondly,  that  the  testator*s  three  nieces  took 
no  legal  estate  under  the  will. 

Thirdly,  that  G.  B.  took  no  estate  under  the 
will. 

Fourthly,  supposing  that  the  will  had  com- 
menced with  the  words  **  all  the  rents,'* 
8lc.,  and  the  passage  before  those  words 
had  been  omitted,  the  three  nieces  would 
have  taken  eststes  tail  in  the  freehold,  and 
^absolute  interests  in  the  leasehold. 

Pifthlv,  that  G.  B.  would  have  no  estate  in  the 
freelu>ld  or  leasehold  tenements;  but  should 
he  survive  the  three  nieces,  and  neither  of 
them  should  have  any  other  child,  he  would 
be  tenant  in  tail  of  the  freehold,  but  have 
no  interest  in  the  leasehold  estates.  Should 
ie  die  in  the  lifetime  of  the  three  nieces,  he 
would  die  seised  of  no  freehold,  nor  possessed 
of  any  leasehold  estate.  Murthwaite  and 
Otken  ▼.  Jtnkingon  and  OfAert,  M.  4 
G.  4.  357 

t,  A.  being  seised  in  fee  of  an  estate  called  H., 
subject  to  a  mortgage  for  years,  by  his  will 
(in  which  there  was  a  statement  m  figures 
of  the  amount  of  the  estimated  value  of  his 
entire  property,  of  the  sum  which  his  wife 
had  brougnt  him  on  his  marriase,  and  of  the 
sum  which  he  himself  had  settled  upon  his 
marriage,  and  of  the  estimated  value  of  the 
estate  at  H.)  directed  that  his  daughter  C.  M. 
should  have  the  disposal  of  the  sum  which 
he  himself  had  settled  on  his  wife,  and  in 
case  she  did  not  dispose  of  it,  that  it  was  to 
go  to  certsin  persons  therein  named.  He 
Uien  desired  that  H.  should  go  to  his  daugh- 
ter C.  M.  as  follows :  in  case  she  married 
and  had  a  son,  to  go  to  that  son ;  in  case 
she  had  more  than  one  daughter  at  her 
husband*s  or  her  death,  and  no  son,  to  ffo  to 
the  eldest  dsughter ;  but  in  case  she  had  but 
one  daughter  or  no  child  at  that  time,  he  de- 
sired it  might  go  to  his  brother  W.  M.  He 
then  gave  specific  legacies  nearly  to  the 
amount  of  the  sum  which  remained,  after 


deducting  the  money  settled  on  his  manias 
and  the  value  of  the  estate  at  H.  And  be  di- 
rected that  his  daughter  should  pay  an  an- 
nuity to  a  person  therein  named  for  life  :  and 
then  he  made  his  brother  W.  M.  his  sole 
leffstee :  Held^  that  C.  M .  took  an  estate  in 
tail-male  in  H.,  with  a  reversion  in  fee,  sub- 
ject to  the  other  estates  created  by  the  will. 
MeUish  v.  MellUh,  M.  4  G.  4.  520 

3.  Devise  "  to  my  daughter  M.  G.all  the  houses, 
out-houses,  garden,  and  other  property, 
which  I  now  hold  under  the  trustees  of  the 
poor  of  the  township  of  A.  for  the  term  of 
999  years.  I  also  give  one  half  part  of  my 
books  to  my  daughter  M.  G.  aforesaid  ;  the 


my  will  then  that  ner  part  aforttaid  shall  be 
eciually  divided  amongst  all  my  brothers  and 
sisters,  share  and  share  alike  by  lot  :*'  He2d, 
that  the  latter  clause  applied  to  all  that  had 
before  been  given  to  M.  G.,  and  not  merely 
to  her  half  part  of  the  testator's  books.  Doe 
dem.  GibtoH  and  Others  v.  Gell,  E.  5 
G.4.  680 

4.  Devise  "  to  testator's  son  G.  for  life,  and 
from  and  after  his  decease  unto  all  and  every 
the  child  and  children  of  G.  lawfully  to  be 
begotten  and  their  heira  for  ever,  to  hold  as 
tenants  in  common  and  not  as  joint-tenants  « 
but  if  my  son  G.  should  die  without 
issue,  or  leavino:  issue,  and  such  child  or 
children  should  die  before  attaining  the  age  of 
21  vears  or  without  lawful  issue,  then  I  give 
and  devise  the  same  estates  unto  my  son  T., 
my  daughter  A.  S.,  and  my  son-in-law  W. 
D.,  and  to  their  heirs  for  ever  as  tenants  in 
common  and  not  as  joint-tenants."  After 
testator's  death,  G.  suffered  a  recovery,  and 
died  unmarried  and  without  issue:  Heidi 
that  in  that  event  the  devise  over  must  take 
effect  if  at  all  as  a  contingent  remainder,  and 
was  therefore  defeated  by  the  destruction  of 
the  particular  estate  by  the  recovery.  Doe 
dem.  Herbert  and  Uther*  v.  Setbift  E.  5 
G.  4.  926 

DISTRESS. 

1.  The  plaintiff's  goods  were  distrained  for 
poor  rates,  and  upon  the  sale  produced  42. 
1$.  more  than  was  necessary  to  aatisfy  the 
levy.  The  defendants  tendered  to  him  32. 
14a.  which  he  refused  to  accept,  saying  that 
it  was  too  late,  but  did  not  then,  or  at  any 
other  lime,  demand  a  settlement  of  the  ac- 
count and  the  payment  of  the  overplus: 
Held,  that  the  27  G.  2,  c.  20,  prevented  the 
plaintiff  from  recovering  without  making  a 
demand  before  the  commencement  of  the 
action,  and  that  the  tender  did  not  make  such 
demand  unnecessary.  Simpeon  v.  Houth 
and  Other;  E  5  G.  4.  682 

2.  Where  a  landlord  has  been  guilty  of  an  ex- 
cessive distress,  the  tenant  does  not  waive 
his  right  of  action  by  entering  into  an  ar- 
rangement with  him  respecting  the  sale  of 
the  goods  seized.  WilUmghby  v.  Baekho^ee 
and  Marehalh  E.  5  G.  4.  821 

DOWER. 

A  widow  before  assignment  of  dower  has  not 
such  an  interest  in  the  land  of  which  she  is 
dowable  as  to  be  irremovable  from  the  parish 
in  which  the  land  lies.  Rex  v.  Inkalniantt 
of  North  WedUL  Baaeet,  E.  5  G.  4.  TM 
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DYING  DECLARATIONS. 
See  EviSBNCK,  15. 

EJECTMENT. 

1.  Where  a  lease  contained  a  proviso  that  if  the 
rent  was  in  arrear  for  tweniy-one  days,  the 
lessor  might  re-enter,  *'  although  no  legal  or 
formal  demand  should  he  made :"  Held,  that 
the  rent  having  heen  in  arrear  for  the  time 
specified,  an  ejectment  might  be  maintained 
without  actual  re-entry,  and  without  any  de- 
mand of  the  rent.  After  trial  the  court  will 
not  relioTe  the  tenant  by  staying  proceedings 
in  the  ejectment  upon  payment  of  the  arrears 
of  rent  and  costs.  Doe  dem.  Harrie  ▼. 
Maetert,  M.  4  G.  4.  490 

S.  Semble,  that  the  court  will  not  stay  the 
proceedings  in  an  ejectment  until  the  costs 
of  a  former  ejectment  are  paid,  if  it  appear 
that  the  Terdict  was  obtained  by  fraoo  and 
perjury.  Doe  dem.  Beet  ▼.  Tkomat,  H.  4 
&  5  6.  4.  622 

ELEGIT. 
See  PsAcncB,  4. 

ENCLOSURE  ACT, 

By  the  eighth  section  of  the  general  enclo- 
sure  act,  (41  G.  3,  c.  109,)  when  complaints 
are  made  against  public  roads  set  out  by  a 
commissioner,  he  and  a  justice  are  to  hear 
them,  Bitd  Jinalltf  direct  what  is  to  be  done  ; 
and  by  the  tenth  section,  private  roads  are 
to  be  set  out,  subject  to  the  same  provisions 
as  are  contained  in  the  eifhth  section  respect- 
ing public  roads.  A  private  enclosure  act.  in 
which  the  general  enclosure  act  wns  recited, 
gave  an  appeal  in  all  cases,  (except  as  to  such 
acts,  determinations,  and  proceedings  of  the 
said  commissioner  as  were  bv  the  said  re- 
cited act.  or  that  act,  directed  to  oe  final,  bmd- 
ing,  and  conclusive.)  The  commissioner 
under  that  act  having  set  out  a  private  road, 
which  was  objected  to,  he  and  a  justice  upon 
hearing  the  complaint,  ordered  tnat  the  road 
shouldTbe  disallowed :  Hcld^  that  the  appeal 
against  such  order  was  not  taken  away,  be- 
cause it  was  not  an  order  of  the^  commis- 
sioner alone,  but  of  him  and  a  justice  of 
peace  toff«*ther;  and  because  the  tenth  sec- 
tion of  ihe  general  act  does  not  expressly 
say  that  the  order  of  the  commissioner  shall 
be  final  respecting  privnre  ronds.  The  King 
V.  The  Juetieee  of  the  Weet  Biding  of  York- 
Bhire,  T.  4  G.  4.  228 

ESCROW. 

A  ■ahscribing  witness  to  a  bond  stated  that 
it  was  delivered  bv  the  obli|^r  as  his  deed, 
but  that  before  ana  at  the  time  of  the  exe- 
cution, it  was  agreed  that  it  should  remain 
in  his  (the  subscribing  witness's)  bands  until 
the  death  of  A.  B.,  and  until  certain  securi- 
ties were  given  op,  and  that  the  bond  was 
S'ven  up  to  him  upon  that  condition :  Held, 
at  it  was  then  a  question  of  fiict  for  the 
jury,  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  a  deed  to  take  effect 
from  the  moment  of  delivery,  or  whether  it 
was  delivered  upon  the  express  condition 
that  it  was  not  to  operate  as  a  deed  until  the 
death  of  A.  B.,  ana  until  the  notes  were  de- 
livered up. 

Semble,  That  it  is  not  essential  in  order 
that  an  instrument  should  operate  as  an 
escrow  only,  that  it  should  be  expressly  de- 


elared  at  the  time  when  It  is  executed,  tbit 
it  was  not  to  operate  as  a  deed  until  a  given 
event  happened.  3f«miw,  Adrntmelraior, 
T.  The  Earl  of  Stmr,  T.  4  6.  4.  82 

EVIDENCE. 

1.  Where  a  declaration  against  a  sheriff  far 
takinff  insufiicient  pledges  in  a  replevin  bond 
statea  that  the  party  replevying  levied  his 
plaint  **  at  the  next  county  court,  to  wit,  at 
the  county  eourt  holden  on,  Slc,  before  A., 
B.,  C,  and  D.,  suitors  of  the  court,*'  which 

{ilaint  was  afterwards  removed  by  re.  fe. 
o.  'j  and  by  that  record  it  appeared  that  the 
flamt  was  levied  at  a  court  holden  before  E., 
'.,  G.,  H.:  HeU,  that  the  variance  was 
immaterial,  for  that  it  was  nnneoeasary  to 
state  or  prove  the  names  of  the  suitors,  and 
that  they  might  be  rejected  as  sarplussge. 
Draper  v.  GarraU  and  Another,  T.  4  G.  4.    2 

2.  In  an  action  by  the  assignees  of  a  bankrupt 
who  has  obtained  his  certificate,  and  released 
the  surplus  of  his  estate,  the  bankrupt  is  a 
competent  witness  to  prove  the  hand- writing 
of  the  commissioners,  in  order  to  identify 
the  proceedings  taken  under  the  commis- 
sion againai  bim.  Morgan  v.  Prfor,  T.  4 
G.  4.  14 

3.  Declaration,  that  for  certain  hire  and  reward 
defendants  undertook  to  canr  goods  from 
London  and  deliver  them  safely  at  Dover. 
The  contract  proved  was,  to  carry  and  de- 
liver ssfely  (nre  and  robbery  excepted): 
Hdd^  that  this  was  a  variance.  Latham  v. 
Butley,  T.  4  G.  4.  20 

4.  A  regular  usage  for  twenty  years,  unex- 
plained and  uncontradicted,  is  sufficient  to 
warrant  a  jury  in  finding  the  existence  of  an 
immemorial  custom.  The  'King  v.  /Wife, 
T.  4  G.  4.  M 

5.  A  subscribing  witness  to  a  bond  stated  that 
it  was  delivered  by  the  obligor  as  his  deed, 
but  that  before  and  at  the  time  of  the  exe> 
cntion  it  was  agreed  that  it  should  remain  in 
his  (the  subscribing  witness's)  hands  until 
the  death  of  A-  B.,  and  until  certain  securi- 
ties were  given  up,  and  that  the  bond  was 

S'ven  up  to  him  upon  that  condition :  HeU, 
at  it  was  then  a  question  of  fact  for  the 
jury,  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  a  deed  to  take  effect 
from  the  moment  of  delivery,  or  whether  it 
was  delivered  upon  the  express  coodiaon 
that  it  was  not  to  operate  aa  a  deed  until  the 
death  of  A.  B  ,  ana  until  the  notes  were  de- 
livered up.  Murray,  Admmietrator,  v.  The 
Earl  of  Stair,  T.  4  G.  4.  83 

6.  Where  A.,  who  held  premises  nnderalssee 
which  expired  at  Midsummer,  refused  to 
give  up  the  possession  at  that  time,  and  in- 
sisted upon  notice  to  quit,  and  afterwards 
continued  in  possession  till  Chrisimss,  and 
paid  rent  at  Michaelmas  and  Christnss: 
Held,  that  this  was  conclusive  evidence  of  a 
tenancy,  and  that  the  landlord  was  entitled 
to  recover  a  quarter's  rent  due  at  Lady-day. 
Sifhop  V.  Howard,  T.  4  G.  4.  10} 

7.  A  libel  imputed  that  his  majesty  labeared 
under  mental  insanity;  and  it  slated  that 
the  writer  communicated  the  fact  from  au- 
thority. Upon  the  trial  of  the  informatioD, 
the  publication  of  the  libel  was  proved.  » 
wns  admitted  by  the  defendants  that  the 
statement  in  the  libel  was  untrue,  and  diey 
did  not  ofler  any  evidsBct  to  show  that  tbty 
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fttd  «nj  aathority  for  making  it ;  and  the 
JvAgp  m  his  ebar^  to  the  jury  haviiiff  stated 
thai  it  was  a  criminal  act  to  assert  falsely  of 
his  migesiy,  or  of  any  other  person,  that  be 
was  insane,  and  it  being  admitted  by  the  de- 
fendants theraselTee  that  the  fact  stated  in 
the  imbliGation  was  &lse,  in  his  opinion  it 
was  a  libel:  HM,  that  this  direction  was 
eonect  in  point  of  law,  and  that  the  Judge 
was  warranted  in  aaying  that  the  defendants 
bad  admitted  the  charge  contained  in  the 
hbel  to  be  false ;  for  assuming  that  there 
might  be  a  distinction  between  a  mere  un- 
truth and  a  criminal  untruth,  and  that  the 
term  **  fiilae"  applied  only  to  the  latter,  mill 
as  the  defrndanu  had  staled  that  they  com- 
municated the  hct  from  authority,  and  had 
not  prorad  that  they  had  any  such  authority, 
they  must  have  been  guilty  of  a  criminal  un- 
truth or  falsehood  by  stating  as  a  fact  the 
knowledge  of  which  they  hmd  derived  from 
autboritv,  that  which  waa  untrue,  and  for 
which  they  had  no  authority. 
^  The  jury  having  rerired  for  a  considerable 
time,  returned  into  court,  and  desired  to 
know  whether  it  was  necessary  that  there 
should  be  a  malidous  intention  in  order  to 
eonsiitute  a  libel ;  to  which  the  Judge  an- 
swered, **  The  man  who  publishes  slander- 
ous matter  calculated  to  defame  another, 
must  be  presumed  to  have  intended  to  do  that 
which  the  publication  is  calculated  to  bring 
alMut,  unless  he  can  show  the  contrary  ;  and 
it  is  for  him  to  show  the  conirarjr  :'*  Held, 
that  this  answer  was  correct  in  point  of  law, 
and  that  the  Judge  waa  nf»t  bound  toaiiawer 
in  the  affirmative  or  negative  the  abstract 
qnesiion  put  lo  him;  and  asraming  that  a 
malicious  intention  is  necessary  to  constitute 
a  hbel,  that  intention  is  to  be  inferred  from 
the  mischievoos  tendency  of  the  publication 
itself,  onlcas  the  defendant  shows  something 
to  rebut  such  inference,  and  therefore  that 
the  publication  of  a  Kbel  of  miachievoua  ten- 
dency havinc  been  proved,  and  the  defendant 
not  having  mwn  that  he  published  it  from 
authority,  the  jurjr  were  bound  to  find  that 
he  pubhahed  it  with  a  malicious  intention. 
Tk€  Kmg  V.  Harvey  and  Ckapmomt  M.  4 
G.4.  ^  '^       257 

^  In  an  action  by  the  endorsee  affainst  an  ac- 
ceptor of  a  bill  of  exchange,  whereof  E.  S. 
the  payee,  the  plaintiff  proved  that  a 
on  calling  himself  E.  8.  came  to  C, 
ing  in  hia  possession  the  bill  in  question, 
and  uao  a  letter  of  introduction  (proved  to 
be  genuine)  which  was  expressed  to  be  given 
to  a  person  introduced  to  the  writer  aa  E.  S., 
and  also  another  hill  of  exchange,  drawn  by 
the  writer  of  that  letter.  Tne  bearer  of 
thsee  documents,  after  remaining  ten  davs  at 
C,  during  which  time  he  daily  visitea  the 
plaintiff,  endorsed  to  him  the  bill  in  question, 
and  received  value  for  it,  and  alao  a  letter  of 
credit :  HeU,  that  this  was  evidence  of  the 
identity  of  thia  peraon  with  E.  8.,  the  payee 
ef  the  bill,  dtc,  in  the  absence  of  any  evi- 
dence in  answer,  sufficient  to  justify  a  ver- 
dict for  the  plaintiff.  BuUtdew  and  Others  v. 
BwOer,  m  Error,  M.  4  G.  4.  434 

9.  Where  in  case  for  slander  of  title  it  appeared 
bjr  the  declaration  that  the  plaintiff  had  a  cer- 
tain interest  in  the  premises,  and  that  by  an 
agiaement  between  himself  and  the  defend- 
<ai»  <ft«m  whom  he  dsitved  that  inteieat,) 


he  had  a  clear  right  to  dispose  of  the  whole 
of  that  interest,  but  only  a  doubtful  right  to 
dispose  of  any  portion  oif  it,  and  the  plaintiff 
averred  that  he  put  up  his  said  inierest  to 
auction,  and  that  defendant  published  a  libel 
of  and  conceminc  his  right  to  sell  the  said 
Interest ;  the  evidence  being  that  he  offered 
for  aale  a  portion  of  that  interest  only  :  Held, 
that  this  was  a  fatal  variance.  Millman  v. 
Pratt,  M.  4  G.  4.  486 

10.  In  an  action  for  maliciously,  and  without 
probable  cause,  charging  plaintiff  with  an  as- 
sault before  a  magistrate,  the  magistrate 
proved  that  the  depositions  taken  before  him 
were  reduced  into  writing,  and  that  he  de- 
livered them  at  the  court  of  quarter  se»sions 
to  the  clerk  of  the  peace  or  his  deputy.  The 
clerk  of  the  peace  stsied  thst  a  bill  of  indict- 
ment for  the  assault  was  preferred,  and  that 
the  grand  jury  returned  ignoramus,  that  it 
was  usual  in  such  case  to  throw  away  or  de- 
al roy  the  depositions;  that  he  had  searched 
among  his  papers,  and  could  not  find  them ; 
Held,  that  parol  evidence  of  the  contents 
was  admissible ;  and  that  it  was  not  neces- 
ssry  to  call  the  depnty-rlerk  of  the  peace  to 
ahow  that  the  original  depositions  were  not 
in  his  possession,  inasmuch  as  it  was  his 
duty,  it  he  had  received  them,  to  have  de- 
livered them  to  his  principal,  and  not  being 
in  his  custody,  it  was  to  be  presumed  that 
they  were  lost  or  destroyed.  Freewtan  v. 
Arkea,  M.  4  G.  4.  494 

11.  By  the  conditions  of  a  sale  by  auction,  the 
purchaser  waa  to  pay  30  per  cent,  upon  the 
price,  upon  being  declared  the  highei^t  bid- 
der, and  the  residue  before  the  goods  were 
removed.  A  lot  was  knocked  down  to  A., 
as  the  highest  bidder,  snd  delivered  to  him 
immediately.  After  it  hnd  remained  in  his 
hands  three  or  four  minutes,  he^  stated  that 
he  had  been  mistaken  in  the  price,  and  re- 
fused to  keep  it.  No  jiart  of  the  price  had 
been  paid :  Held,  that  it  was  a  queetion  of 
fact  for  the  jury,  whether  there  had  been  a 
delivery  by  the  seller,  and  an  actual  accept- 
ance by  the  buyer,  intended  by  both  parties 
10  have  the  effect  of  transferring  the  risht 
of  poessosion  from  one  to  the  other.  PhQlipe 
V.  BiMioUi,  M.  4  G.  4.  511 

12.  A.  and  B.  having  been  in  partnerafaip,  dia- 
solved  it  on  the  14th  of  July,  the  dissolution 
was  advertised  on  the  17th,  on  the  16th  a 
bill  was  drawn  in  the  names  of  A.  and  B., 
which  was  accepted  and  paid  by  C.  without 
consideration;  C. afterwards  sued  A. and  B. 
for  money  lent ;  A.  pleaded  bankruptcy  and 
certificate,  B.  non-aaaumpsit,  nol.  pros,  as  to 
A.:  Held,  thst  he  was  a  competent  witness 
for  B.  to  prove  that  C.  accepted  the  bill  for 
his  (A.'s)  accommodation,  and  not  for  that 
of  B.,  for  that  B.  waa  only  a  surety,  and 
might  have  proved  nnder  A.'e  commis- 
sion. Moody  V.  King  and  Porter,  H.  4  & 
5  G.  4.  558 

13.  In  an  action  for  goods  aold  and  delivered, 
brought  by  the  assignees  of  A.,  against 
whom  a  commiasion  of  bankruptcy  issued, 
on  the  petition  of  certsin  persons,  who  al- 
leged that  a  debt  was  due  to  them  as  assign- 
ees of  B.  a  bankrupt :  Held,  that  the  peti- 
tioning creditor's  debt  wss  sufficiently  proved 
by  the  production  of  the  proceedings  under 
the  commission,  (no  notice  of  sn  intention  to 
dispute  it  having  been  given,)  and  that  tl 
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not  incumbent  on  the  platntifls  to  give 
any  other  evidence,  that  thejpetitioninff  ere- 
diton  were  the  assignees  of  B.  Skafi^  Ai- 
tignee,  y.Hoteardtti.  4  &  5  G.  4.  560 

14.  Debt  oh  bond  conditioned  for  the  payment 
of  money  by  instalments.  Plea,  that  de- 
fendant  by  W.,  as  his  agent,  made  unlawfol 
contracts  for  buyine  and  selling  shares  in 
the  public  stocks  s  thai  these  contrscts  were 
not  specificallv  performed,  but  that  W.,  as 
the  agent  of  the  defendint,  voluntarily  paid 
5001.  for  differences  against  the  form  of  the 
statute,  and  that  for  securine  the  repayment 
of  that  money  to  W.,  the  defendant  gave  his 
promtssorv  note  to  W.,  and  that  long  after 
the  same  became  due,  W.  endorsed  it  to  the 
plaintifis,  and  that  the  plaintiffs  afterwards 
threatened  to  commence  an  action  upon  the 
note  against  the  defendant ;  and  the  defend* 
ant,  in  fear  of  the  action,  did,  at  the  request 
of  the  plaintifTs,  ^ve  the  bond  in  question, 
which  the  plaintiffs  accepted  in  lieu  of  the 
promissory  note,  and  the  money  secured 
thereby,  they  well  knowing  that  the  note 
had  been  made  by  the  defendant  on  the  oc- 
casion, and  for  the  purpose  in  the  plea  men* 
tioned :  IfeM,  that  this  plea  was  an  answer 
to  the  action,  inasmuch  as  the  plaintiffs  took 
the  prom issorjr  note  after  it  was  due,  and  had 
notice  of  the  Illegality  of  the  original  con* 
sideration  before  the  bond  was  given. 

At  the  trial,  it  appeared  in  evidence,  that 
the  note  was  siven  to  W.  to  cover  a  sum 
which  he,  a»  broker,  wa»  to  pay  for  losses 
on  Btock-jobbine  transactions:  //eU,  that 
this  evidence  did  not  support  the  plea,  which 
stated  that  the  note  was  given  to  secure  the 
re-payment  of  money  actually  paid  by  W. 
Amory  and  Another  v.  MeryweatkeTt  H.  4  & 
5  G.  4.  573 

15.  Defendant  having  been  convicted  of  per- 
jury, a  rule  nisi  for  a  new  trial  was  obtained ; 
whilst  that  was  pending,  the  defendant  shot 
the  prosecutor,  and  on  showing  cause  against 
the  rule,  an  affidavit  was  tendered  of  the 
dying  declaration  of  the  latter,  as  to  the 
transaction  out  of  which  the  prosecution  for 
perjury  arose;  Held,  that  it  could  not  be 
read ;  for  that  dying  declarations  are  admis- 
sible only  whore  the  death  is  the  subject  of 
the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  declaration.  The 
King  on  the  Protecutum  of  JameM  haw  v. 

William  Mead,  H.  4  &  5  G.  4.  605 

16.  Where  a  libel  charged  the  plaintiff"  with 
various  acts  of  cruelty  to  a  horse,  end 
amonffst  others,  with  knocking  out  an  eye, 
and  the  defendant  pleaded  that  the  charge 
was  true  in  substance  and  effect ;  the  jury 
having  found  that  it  was  true  in  all  particu- 
lars, except  that  the  eye  was  not  knocked 
out:  Held,  that  the  justification  wss  not 
proved,  and  that  the  plsintifi*  waa  entitled  to 
a  verdict  on  that  plea.  Weaoer  v.  lAoyd, 
E.  5  G.  4.  678 

17.  In  case  forobstructingthe  plaintiff's  ancient 
windows,  it  appeared  that  the  plaintiff*  and 
defendant  had  premises  adjoining  each  other ; 
the  nlaintiff''s  house  was  about  four  feet  with- 
in  the  boundary  of  her  premises.  Some  wit- 
nesses had  known  it  for  thirty-eight  years, 
and  durin^r  all  that  time  there  had  been  win- 
dows looking  towards  the  adjoininff  premises. 
For  a  long  series  of  years  before  the  defend- 
ant purchased  them,'  those  premises  had  be- 


longed to  a  familr  fivtng  at  a  distance,  wai  it 
waa  not  proved  that  any  member  of  that  fa« 
mily  had  ever  seen  them,  and  they  had  been 
occupied  by  the  same  tenant  for  the  Isst 
twenty  years.  About  two  years  before  the 
action  brought,  defendant  purchased  them 
and  built  a  house,  thereby  darkening  the 
plaintiff''s  rooms :  HeU,  that  the  circam* 
stance  of  the  plaintiff's  house  not  beinc  at  the 
extremity  of  her  premises,  did  not  aroct  the 
ouestion,  and  that  after  an  enjoyment  of 
tniriy-eight  years,  in  the  absence  of  any  con* 
tradictory  evidence,  the  windows  were  to  be 
considered  as  ancient  windows,  and  that 
plaintiff*  consequently  was  not  entitled  to  re- 
cover.    Croet  V.  LewtM,  £.5  6.4.  686 

18.  It  is  a  good  defence  to  an  action  for  a  mali- 
cious SI  rest,  that  the  defendant,  when  he 
caused  the  plaintiff  to  be  arrested,  acted 
bona  fide  upon  the  opinion  of  a  legal  sdviier 
of  competent  skill  and  ability,  and  believed 
that  he  had  a  good  cause  of  action  aeainst 
the  plaintiff*.  But  where  it  appeareo  that 
the  party  was  influenced  bjr  an  indirect 
motive  in  making  the  arrest,  it  was  held  to 
be  properly  left  to  the  jury  to  consider  whe- 
ther he  acted  bon&  fide  upon  the  opinion  of 
his  legal  adviser,  believing  that  be  had  a 

food  cause  of  action.  Rantnga  y.Mmdamieth, 
:.  5  G.  4.  693 

19.  A  communication  made  by  a  client  to  his 
attorney,  not  for  the  pnrpose  of  aaking  his 
legal  advice,  but  to  obtain  information  as  to 
a  matter  of  fact,  ia  not  privileged,  and  any 
be  disclosed  by  the  attorney,  if  called  at  a 
witness  in  a  cause.  Brammell  and  Another ^ 
Aseigntet,  v.  Lueae  and  Other$,  K.  5 
G.  4?  745 

20.  A  parish  certificate,  purported  to  he  granted 
in  1761,  by  A.,  the  only  churchwarden,  and 
B.,  the  only  overseer  of  the  parish  :  HM, 
that  it  must  be  taken  to  have  been  a  md 
certificate,  because  it  may  be  intended  in 
favour  of  such  an  instrument,  that  by  cus- 
tom there  wss  only  one  churchwarden  in  the 
parish,  and  that  two  overseers  had  been  ori- 
ginally appointed,  but  that  one  of  them  died, 
and  that  the  certificate  waa  aranied  before 
the  vacancy  in  the  office  was  filled  up.  The 
King  V.  The  InhahitanU  of  Cateehy,  E.  5 
G,l  814 

21.  A  promise  made  after  the  commencement 
of  an  action,  is  not  sufficient  to  sustain  a  re- 
plication  that  the  defendant  (who  had  pleaded 
infancy)  ratified  his  contract  after  he  came 
of  age.  Thornton  ▼.  lUingworth,  E.  5 
G.  4.  824 

22.  Upon  the  trial  of  an  appeal  at  the  oaarier 
aessions.  the  respondent  parish  proved  relief 
granted  to  the  father  of  the  pauper  by  the 
appellant  parish  before  the  year  1815.  1  he 
appellant  parish  tendered  an  order  of  ses- 
sions made  in  the  year  1815,  quashiiw  an 
order  of  justices  for  the  removal  <»  the 
brother  of  the  pauper  to  the  appellsnt  perish. 
And  they  tendered  parol  evidence  to  show 
that  the  ground  of  the  decision  of  the  conrt 
of  quarter  sesaioiis  was.  that  the  father  of 
the  pauper  had  not  at  that  time  any  eenle* 
ment  in  the  appellant  parish,  and,  oonse* 
quently,  that  the  son  had  not  any  derivttive 
settlement  there :  //ieM,  that  even  if  pirel 
evidence  waa  admissible  to  prove  thegroond 
of  the  decision  of  the  sessions,  siill  tral  the 
order  of  sessions  was  not  evidence  that  the 
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father  of  the  pauper  wae  not  aettled  in  the 
appellant  pariah  in  1815,  becauae  the  father's 
iettlement  waa  a  matter  that  aroae  collate- 
rally on  the  trial  of  the  first  appeal.  The 
Kimf  T.  TA«  Inkabitantw  tff  Knapioft,  G.  5 
G.  4.  883 

S3.  Where,  in  case,  a  plaintiff  alleged  in  his 
declaration  that  he  waa  possessed  of  a  mes- 
Boa^  and  premises,  ana  by  reason  thereof 
entitled  to  the  use  of  a  stream  of  water  run- 
ning through  the  premises  for  supplying  the 
same  with  water ;  and  that  defendant  erected 
a  certain  dam  higher  up  the  stream,  and 
thereby  preTentedthe  water  firom  running  in 
its  usual  coarse,  in  its  usual  calm  and  smooth 
manner,  and  thereby  the  water  ran  in  a  dif- 
ferent channel,  and  with  greater  violence, 
and  injured  the  banka  ancT  premises  of  the 
plaintiff;  and  on  iasue  joined  on  a  plea  of  not 

Eilty,  the  juryr  found  that  th^  plaintiir*B 
nka  and  premiaes  were  not  injured  bv  the 
dam  erected  by  the  defendant ;  but  aodcd, 
that  defendant  nad  no  right  to  stop  the  water 
in  the  aummer-time ;  the  Judse  ordered  the 
verdict  to  be  entered  for  the  defendant : 
Held,  that  the  verdict  was  right,  for  flowing 
water  is  publici  juris,  and  an  individual  can 
only  acquire  a  right  to  it  by  appropriating  so 
much  of  it  as  he  requires  for  a  beneficial 
purpose,  and  therefore,  the  plaintiff  could 
not  recover  damagee  for  the  mere  erection 
of  a  dam,  but  was  bound  Xo  allege  and  prove 
that  he  had  austained  an  injury  from  *he 
want  of  a  sufficient  quantity  of  water.  Wil- 
liawu  V.  Morland,  E.  5  G.  4.  910 

M.  Treepasa  for  breaking  and  entering  the 
plaimin's  close.  Plea,  prescribing  in  right 
of  a  messuage  and  land  for  a  right  of  com- 
mon of  paature  on  a  down  or  common .  where- 
of the  close,  &c.,  before  the  wron^ul  sepa- 
ration thereof  was  parcel,  and  justifying  the 
trespass,  becauae  the  close  in  which.  &c., 
waa  wrongfully  enclosed  and  separated  from 
the  residue  of  the  common.  Replication. 
that  the  cloae  in  the  declaration  mentioned. 
ID  which,  &>c.,  was  a  close  called  Burscy 
Cleave  Garden,  and  had  for  thirty  years  and 
more  been  aeparated,  and  divided,  and  en- 
doeed  from  the  common,  and  occupied  and 
enjoyed  during  all  that  time  in  aeveralty  and 
adversely  to  the  persons  holding  the  mes- 
aaage  and  land,  in  reapect  of  which  the  right 
of  common  waa  claimed.  Rejoinder,  that 
the  cloae  in  which,  dLc,  had  not  been  occu- 
pied or  enjoyed  for  thirty  years  or  upwarda 
m  severalty  or  adversely  to  the  person  hold- 
ing the  messuage  and  land,  in  respect  of 
which  the  right  of  common  was  claimed. 
The  jury  found  that  part  of  the  garden  had 
been  enclosed  within  the  thirty  yeara,  and 
that  the  alleged  trespsss  was  committed  in 
that  part  of^the  garden  only:  Held,  that 
upon  thia  finding  the  defendnnt  wrk  entitled 
to  the  verdict.  bMauae  the  words  of  the  isfiue, 
the  close  in  which,  d&c,  was  ei:her  an  entire 
or  a  divisible  allegation  ;  if  ir  wna  sn  entire 
■llcestion,  it  comprehended  the  whole  of  the 
encKwure  to  which  the  name  of  Burgey 
Cleave  Garden  attached,  and  in  that  case 
the  plaintiff  was  bound  to  prove  that  the 
whole  of  the  garden  had  been  enclosed  up- 
wwds  of  thirtjr  years ;  or  if  it  waa  a  divida- 
ble  allegation,  it  waa  confined  in  ita  meaning 
to  that  spot  in  which  the  treapass  had  been 
commuted  ;  and  the  jury  having  found  that 
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that  spot  had  not  been  encloaed  thirty  yeara 
it  waa    immaterial  whether   the  rest  had 
been  ao  or  not.    Ritkarde  v.  Pedka,  E.  5 
G.  4.  91S 

EXCEPTION. 
See  Deed,  1. 

EXECUTION. 
See  PaACTicE,  4,  6. 

EXECUTORS. 
Ste  Administrator^  1.    AssuMPsrr,  9.    Li- 
mitations, Statute  op,  1.    Sbip,  2. 

FIXTURES. 

1.  The  owner  of  a  freehold  houae,  in  which 
there  wefe  varioua  fizturea,  aold  it  by  auc- 
tion. Nothing  waa  aaid  about  the  fixturea. 
A  conveyance  of  the  houae  waa  executed, 
and  poaaeaaion  given  to  the  purchaaer.  the 
fixturea  atill  remaining  in  the  nouse :  Heid^ 
that  they  paaaed  by  tne  conveyance  of  the 
freehold  ;  and  that  even  if  they  did  not,  the 
vendor,  after  giving  up  the  possession,  could 
not  maintain  trover  for  them.  A  few  arti- 
clea,  which  were  not  fixtures,  were  also  left 
in  the  house  \  the  demand  described  them 
together  with  the  other  art  idea,  as  fizturea, 
and  the  refuaal  was  of  the  fixtures  dematided: 
Hdd,  that  upon  this  evidence  the  plaintiff 
could  not  recover  them  in  this  action.  Colt' 
grave  v.  Dias  Sanloi,  T.  4  G.  4.  76 

2.  Lessee,  who  hss  erected  fixtures  for  the 
purpose  of  trade  upon  the  demised  premises, 
and  afterwards  taLea  a  new  lease  to  com- 
mence at  the  expiration  of  his  former  one, 
which  new  lease  rontaina  a  covenant  to  re- 
pair, will  be  bound  to  repair  those  fixtures, 
unless  strong  circumstanres  exist  to  show 
that  they  were  not  intended  to  pass  under  the 
general  words  of  the  second  demise. 

Qu9re,  whether  nny  circumstances  dehors 
the  deed  can  be  alleged  to  ahow  that  they 
were  not  intended  to  pass  f 

Quere,  whether  lime-kilns  erected  for  the 

purpoeo  of  trade  are  removable  t     ThresKer 

V.  The  East  London  iVaterwn-ks,  H.  4  &  f 

G.4.  608 

FORFEITURE. 

Where  a  lease  contained  a  proviao,  that  if  the 
rent  was  in  arrear  for  twenty-one  daya,  the 
lesaor  mieht  re-enter,  "  although  no  lesal  or 
formal  dematd  should  be  made:**  Held, 
that  the  rent  havinj^  been  in  arrear  for  the 
time  specified,  an  ejectment  might  be  main- 
tained without  actual  re-entry  and  without 
any  demand  of  the  rent.  After  trial  the 
court  will  not  relieve  the  tenant  by  ataying 
proceedinga  in  the  ejectment,  upon  payment 
of  the  arrenra  of  rent  and  cosia.  Doe  dem. 
Harris  v.  Masters,  M.  4  G.  4.  490 

FRAUDS,  STATUTE  OF. 

1.  A.  went  to  the  ahop  of  B.  and  Co.,  linen- 
drapers,  and  contracted  for  the  purchase  of 
vanoua  articles,  each  of  which  waa  under  the 
value  of  lOL,  but  the  whole  amounted  to  70Z. 
A  separate  price  for  each  article  waa  agreed 
upon  ;  aome  A.  inarked  with  a  pencil,  othera 
were  measured  in  his  presence,  and  othera 
he  assisted  to  cut  from  larger  bulks.  He 
then  desired  that  an  account  of  the  whole 
miffht  be  eent  to  hia  house,  and  went  away. 
A  bill  of  parcels  was  accordingly  sent,  to- 
gether with  the  goods,  when  A.  refused  to 
accept  them :  Held,  firat,  that  thb  waa  all 
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one  eontnct,  and  tberaibra  within  29  Car.  2, 
0.  $,  0.  17.  Secondly,  that  there  waa  no  de- 
liTery  and  aecepianca  of  any  of  the  gooda  ao 
•a  to  take  the  case  out  of  the  operation 
of  that  aection.  Baidey  t.  Parker^  T.  4 
G.  4.  37 

2.  By  the  conditiona  of  a  aale  by  auction,  the 
purchaaer  waa  to  pay  30  oer  cent,  upon  the 
price,  upon  being  declarea  the  higheat  bid- 
der,  ana  the  reeidue  before  the  sooda  were 
reniovad.  A  lot  waa  knocked  down  to  A., 
aa  the  higheat  bidder,  and  delivered  to  him 
immediately.  After  it  had  remained  in  his 
hands  three  or  four  minutes,  he  stated  that 
he  had  been  miataken  in  the  price,  and  re- 
fuaed  to  keep  it.  No  part  of  the  price  had 
been  paid :  Heldj  that  it  waa  a  question  of 
fact  for  the  iury,  whether  there  nad  been  a 
deli¥ery  by  tne  seller,  and  an  actual  accept- 
ance by  the  buyer,  intended  by  both  parties 
to  have  the  effect  of  tranaferring  the  nght  of 
poaaeaaion  from  one  to  the  other.  PkUlipt 
▼.  BiaUUi,  M.  4  G.  4.  511 

GAME. 
See  CoMTiCTtOK,  5. 

HAMLET,  EXTRA-PAROCHIAL. 
See  HiouwiT,  1. 

HAWKER  AND  PEDLER. 

1.  Since  the  paaeing  of  the  50  G.  3,  c.  4).  the 
manufacturer  of  gooda  ia  allowed  to  hawk 
them  in  thoae  placea  only  which  are  men- 
tk>ned  in  the  twemy-third  aection  of  that  act. 

The  defendant  waa  convicted  in  a  penalty 
of  lOZ.  for  trading  as  a  hawker,  without  any 
license  so  to  do:  Ifeldt  that  the  conviction 
waa  in  the  proper  aum.  The  King  w.  Weba- 
dell,  T.  4  (J.  4.  136 

2.  A  peraon  ezpoaing  to  sale  and  aelling  tea  as 
a  hawker,  without  a  licenae,  ia  liable  to  the 

Knaliy  impoeed  by  the  50  G.  3.  c.  41,  upon 
where  trading  without  a  licenae.  although 
'even  with  a  licenae  he  would  be  liable  to  a  pe- 
nalhr  for  aelling  tea  in  an  unentered  place. 

The  defendant  w%n  convicted  in  a  penalty 
of  102.:  Held,  that  it  waa  the  proper  aum. 
7%e  King  v.  itf'GiU,  T.  4  O.  4.  142 

HIGHWAY. 

An  indictment  atated  that  a  certain  way  was 
an  ancient  common  highway,  and  that  a  cer- 
tain pun  aituate  in  an  extra-parochial  ham- 
let waa  out  of  repair,  and  that  the  inhabitanu 
of  the  extra-parochial  hamlet  ought  tore- 
pair  it :  Held,  that  thia  indictment  waa  bad, 
as  it  did  not  allege  that  theinhabitanta  of  the 
hamlet  were  immemorially  bound  to  repair : 
nor  that  the  hamlet  did  not  form  part  of  a 
larger  district,  the  inhabitanta  of  which  were 
bound  to  repair.  Quere,  Whether  the  in- 
habitants  of  the  hamlet  would  be  liable  to 
repair  at  common  law,  if  the  indictment  had 
contained  the  latter  allegation.  The  King  v. 
2^  Inkakiiante^Kingemaary  T.  4  G.  4.  190 

HUNDRED,  ACTION  AGAINST. 
Where  the  owner  of  certain  atacka  of  hay  and 
corn  which  were  maliciously  set  on  fire,  re- 
ceived the  amount  of  his  loss  from  an  inau- 
renc»  office :  It  waa  held  that  he  might  ne- 
vertheleea  maintain  an  action  againat  the 
hundred  on  the  9  G.  1,  e.  22.  Clark  v. 
Muudnd  pf  Blytkmg,  M.  4  G.  4.  254 


ILLEGAL  CONTRACT. 
See  CovKVAifT,  5. 

INDEMNITY  ACT. 

1.  The  annual  indemnity  act  ia  proapeetive  u 
well  aa  retroapective,  and  eztenda  to  tixw 
who  may  be  in  default  during  the  tinM  for 
which  it  ia  made,  and  ia  not  limited  to  those 
who  had  incurred  penaltiea  or  diaabilities  be* 
fore  it  paased.  In  the  Matter  of  Steaveue^ 
and  Oikere,  T.  4  G.  4.  34 

INDICTMENT. 

1.  An  indictment  atated  that  an  anciem  bridge* 
aituate  within  the  parwhea  of  Machynlleth 
and  Pennegoea,  waa  out  of  repair,  and  that 
the  inhabitanta  of  the  aaid  pariah  of  Psine- 
goea  and  town  of  Machvnlleth  t/ameU, 
from  time  immemorial,  by  reaaon  of  the 
tenure  of  certain  lands  in  iba  aaid  pariili  of 
Pennegoea  and  town  of  Machynlleth,  bate 
repaired  the  bridgea :  Held,  upon  eiror,  that 
the  indictment  waa  bad,  becanaa  it  did  pot 
appear  that  the  bridge  was  aituate  within  the 
town,  and  therefore  that  the  inhabitants  of 
the  town  were  not  liable  unlesa  a  special 
consideration  were  shown ;  and  that  here  no 
aufficient  consideration  waa  ahown,  inas- 
much aa  the  inhabitanta  could  not  hold  land, 
and  therefore  could  not  be  liable  by  reason 
of  tenure.  The  King  v.  The  InhabitanU  ef 
Mad»yiUleth  and  Pennegoea,  T.  4  G.  4.  166 

2.  An  indictment  atated  that  a  certain  wiv  wu 
ail  ancient  common  highway,  and  thai  a  cer- 
tain part  aitunte  in  an  extra-parochial  hun- 
let  waa  out  of  repair,  and  that  the  inhabitanti 
of  the  extra-parochial  hamlet  ought  to  re- 
pair it :  Held,  that  thia  indictment  was  bad, 
aa  it  did  not  allege  that  the  inhabitaotsofthe 
hamlet  were  immemorially  bound  to  repair; 
nor  that  the  hamlet  did  not  form  part  of  a 
larger  diatrict,  the  inhabitanta  of  which  were 
bound  to  repair. 

Quare,  Whether  the  inhabhanta  of  the 
hamlet  would  be  liable  to  repair  at  common 
law,  if  the  indictment  had  contained  the 
latter  allegntion.  The  King  v.  The  Inhn- 
hitante  rf  Kingemoor,  T.  4  G.  4.  190 

INFANT. 

A  promise  made  after  the  commencement  of 
an  action,  ia  not  sufficient  to  sostain  a  repli- 
cation that  the  defendant  (who  had  pleaded 
infancy)  ratified  hia  contract  after  he  came 
of  age.  Thornton  t.  IlUngwrth,  E.  5 
G.  4.  824 

INFERIOR  COURT. 
See  Practice,  28. 

INITIAL  LETTERS  OF  CHRISTUN 

NAME. 
See  Ahk uiTT,  1. 

INSOLVENT  DEBTORS*  COURT. 

ORDER  OF. 

See  Pleadixq,  3. 

INSURANCE. 

1.  Upon  a  policy  of  insurance  on  gooda,  where 
the  ship,  being  disabled  by  the  perila  of  the 
aea  from  purauing  her  voyage,  waa  obliged 
to  put  into  port  to  repair ;  and  in  order  to  de- 
firay  the  expenses  of  such  repairs,  the  master, 
having  no  other  meana  of  raising  money, 
aold  part  of  the  gooda,  and  applied  tht  ;m 
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eeedf  in  payment  of  these  expeneee :  HM, 
that  cbe  underwriter  was  not  answerable  for 
this  loss.    Sarquy  T.  Hpbgon,  T.  4  G.  4.     7 

8.  Id  covenant  upon  a  policy  of  insurance  upon 
the  life  of  A.,  pairable  six  months  after  due 
proof  of  his  death,  the  sesursd  are  not  enti- 
tlsd  10  recover  interest  upon  the  principal 
sum  insured,  from  the  expiration  of  six 
months  after  due  proof  of  the  death  of  A. 
Biggnu  V.  Sargemi,  £ff .,  and  Otkert^  M.  4 
6.4.  348 

3.  Where  a  ship  is  so  much  injured  by  perils 
of  the  sea  as  not  to  be  repairable  at  all,  or 
not  repairable  without  an  expense  exceeding 
her  Tslue  when  repeired,  tne  assured  may 
reeorer  for  a  tot«l  loss  without  giving  notice 
of  abandonment.  Cambridge  v.  Anderton, 
E.  5  G.  4.  691 

INTEHEST. 
Set  IirsuKAircB,  9. 

JUDGE'S  CERTIFICATE. 
See  Costs,  2,  6. 

JURISDICTION. 

1.  The  Court  of  Admiralty  have,  In  a  canse  of 
possession,  jurisdiction  to  take  a  vessel  from 
a  mere  wrongdoer,  and  to  deliver  it  to  the 
rightful  owner ;  and,  therefore,  where  it  ap- 
peered  upon  a  rule  nisi  for  a  prohibition  to 
restrain  tne  Admiralty  Court  from  proceed- 
ing  in  a  cause  of  pofsession,  that  the  proctor 
for  the  defendants  had  merely  nasened  them 
to  be  owners  generally,  and  the  other  party 
had  pot  in  an  ailegiition,  by  which  it  appeared 
thai  he  was  the  registered  owner,  ajul  that 
the  vessel  had  wrongfully  come  into  the 
posseseion  of  the  defendants,  and  the  latter 
had  not  pleaded  any  title,  the  court  dis- 
charged the  rule  for  a  prohibition.  In  the 
Matter  of  Blamkard,  Baxter,  and  Otkertf 
T.  4  G.  4.  244 

JURY. 

1.  The  ]Mnel  of  tales  having  been  quashed  in 
a  special  jury  case,  on  the  ground  of  unin- 
dinerence  in  the  sherifT:  Had,  that  a  venire 
facias  was  properly  awarded  to  the  coroner, 
althouffh   two  of  the  special  jurymen  ap- 

/  peareo  and  were  sworn  on  the  former  occa- 
sion. 

Upon  an  award  of  tales  at  Nisi  Prius,  it 
is  not  necessary  that  the  tales  should  be  se- 
lected out  of  persons  accidentally  present ; 
they  may  be  selected  out  of  persons  whose 
presence  the  sheriff  or  coroner  has  taken 
previous  means  to  obtain.  The  King  v. 
DoOy,  T.  4  G.  4.  104 

JUSTICES. 

1.  Piisooers  committed  to  tail  for  trial,  who 
are  able  but  refuse  to  work,  are  not  entitled 
by  law  to  have  any  food  provided  for  them 
by  the  public;  and,  therefore,  where  a 
magistrate  reported,  as  an  abuse,  to  the  jus- 
tices at  the  ouarter  sessions,  that  untried 
prisoners  had  been  compelled  to  work  at  the 
treadmill,  and  the  justices  at  sessione  or- 
dered that  the  treadmill  should  be  applied  'o 
the  employment  of  other  prisoners  as  well 
as  those  sentenced  to  hard  labour;  and  that 
those  committed  for  trial  who  were  able  to 
work,  and  had  the  means  of  employment 
otkred  them  bv  which  they  might  earn  their 
support,  but  who  refused  to  work,  should  be 
allowed  bread  and  water  only,  this  court  re- 
fiiaed  to  grant  a  mandamus  to  compel  the 


jtistices  to  order  such  prisoners  any  other 
food.  Thf  King  v.  The  Juetieee  of  the  North 
Biding  of  Yorhehire,  M.  4  G.  4.  286 

8.  In  assumpsit  for  money  had  and  received, 
It  was  proved  that  Yarmouth  has  been  a 
borouffh  from  time  immemorial,  and  that 
imtil  toe  time  of  Queen  Anne,  the  chief  offi- 
cers of  the  corporation  were  two  bailiffs ;  and 
various  charters  had  confirmed  to  them  all 
the  fees  before  received  by  them.  By  statute 
1  Ann.  St.  2,  c.  7,  all  fees  payable  to  the 
bailifb  were  to  become  payable  to  the  mayor 
when  the  style  of  the  corporation  should  be 
changed,  which  was  done  by  her  charter  in  the 
following  year.  At  a  meeting  duly  holden  be- 
fore the  defendant,  then  mayor,  (be  being  by 
virtue  of  bis  office  a  justice  of  the  peace,)  and 
another  justice  for  granting  and  renewing 
the  licenses  of  publicans,  the  plaintiff  appliea 
to  have  his  license  renewed,  and  upon  nav- 
ing  it  done,  was  required  to  pay  amonf^st  other 
fees  the  sum  of  4t.  to  the  mayor,  which  was 
proved  to  have  been  regularly  paid  for  a 
period  of  sixty-five  years :  Held,  first,  that 
the  defendant  waa  not  entitled  to  take  any 
such  fee ;  for  the  payment  for  sixty-five 
vears  did  not  raise  a  presumption  that  it  had 
been  immemorially  paid  to  the  bailiflSi  or 
mayor  of  Yarmouth,  inasmuch  as  licenses 
were  not  granted  until  the  reign  of  Ed.  6, 
and  the  defendant,  as  justice  of  peace,  was 
not  entitled  to  any  fee  for  granting  the  license. 
Secondly,  that  the  defen£mt  was  not  entitled 
under  the  24  G.  2,  c.  44,  to  notice  of  the  ac- 
tion about  to  be  brought  against  him,  for 
that  the  fee  could  not  have  been  taken  by 
him  as  a  justice,  colore  ofieii.  Thirdly,  that 
the  pavroent  was  not  voluntary,  so  as  to 
preclude  the  plaintiff  from  recovering  the 
money  in  this  action.  Morgan  v.  Palmer, 
E.5G.  4.  789 

KING*S  BENCH  PRISON. 
See  PftACTiCB,  6. 

LANDLORD  AND  TENANT. 

1.  Where  a  leaae  of  premises  described  them 
as  abutting  on  "  an  intended  way  of  thirty 
feet  wide,"  which  was  not  then  set  out,  and 
the  soil  of  which  was  the  property  of  the 
lessor ;  and  an  under  lease  was  granted,  de- 
scribing the  premises  as  abutting  on  "an 
intend^  wav,"  not  mentioning  the  width; 
Held,  that  tne  onder-leasee  was  entitled  to 
a  convenient  way  only,  and  could  not  main- 
tain an  action  affsinst  the  owner  of  the  soil 
for  narrowing  the  road  to  twenty-seven  feet, 
no  actual  injury  having  been  sustained.  The 
underlease  was  of  premises  "  topwther  with 
sll  ways  thereunto  appertaining.  A  right 
of  way  over  the  original  lessors  soil  would 
not  pass  by  (hose  words.  Per  Holroyd,  J. 
Harding  v.  Wileon,  T.  4  G.  4.  96 

2.  Where  A.,  who  held  premises  under  a  lease 
which  expired  at  Midsummer,  refused  to 
^ve  up  the  possessbn  at  that  time,  and  in- 
sisted upon  ixMioe  to  quit,  and  afterwards 
continued  in  possession  till  Christmas,  and 
paid  rent  at  Michaelmas  and  Christmae: 
Held,  that  this  was  conclusive  evidence  of  a 
tenancy,  and  that  the  landlord  waa  entitled 
to  recover  a  quarter's  rent  due  at  Lady-day. 
Biehap  v.  Hoeoard,  T.  4  G.  4.  100 

3  Plaintiff  demised  by  indenture  to  B.  (de- 
fendant*B  testator)  certain  premises,  to  hold 
for  eleven  yeaia,  from  the  29th  September, 
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1809.  B.  covenanted,  amongst  other  things, 
that  he  would  not,  during  the  leaie,  sell  or 
convey  away  from  (he  premises  any  of  the 
strsw  which,  during  the  leased  term^  should 
grow  upon  the  premises,  (except  whest -straw 
and  rye-straw,)  and  that  for  every  load  of 
hay,  wheat'Straw,  and  rye-straw,  which 
should  be  sold  or  removed  off  from  the  pre- 
mises during  the  thereby  leased  term,  he 
(B.)  would  bring  back  a  cart-Iosd  of  dung  ; 
and  plaintiflf  covenanted,  that  it  should  be 
lawful  for  B.  to  have  ihe  use  of  the  barns, 
&c.,  for  receiving  his  crops  of  corn  and  hay 
which  should  grow  upon  the  premises  in  the 
last  year  before  the  end  of  the  term  thereby 

S anted,  and  for  certain  other  purposes,  until 
e  1st  dav  of  May  next  after  the  expii^tion 
of  the  saia  term,  without  paying  any  rent  for 
the  same.  The  fourth  breach  assigned  was 
that  B.,  during  the  said  leased  term,  to  wit : 
on  Seotember  30th,  1820,  and  on  divers 
other  aays  between  that  day  and  May  1st, 
1821 ,  did  remove  off  from  the  premises  large 
quantities  of  hajr,  wheat-straw,  and  rye- 
•traw,  without  bringing  back  a  cart-load  of 
dung  for  each  load  of  hay  and  straw.  Plea 
to  so  much  of  that  breach  aa  relates  to  re- 
moving hay,  &c.,  during  the  said  leased 
fenn,  tliat  a.  did  bring  back  a  load  of  dung 
for  each  load  of  hay,  &c.,  removed ;  and 
demurrer  to  the  residue  of  that  breach. 
Joinder  in  demurrer.  Defendants  also 
pleaded  to  all  the  breaches  except  the  fourth, 
and  to  so  much  of  that  as  related  to  re- 
moving hay,  &c.,  during  the  said  leased 
term,  a  release  of  all  causes  of  action,  except 
such  as  plaintiff  had  in  respect  of  B.'a  not 
bringing  back  to  the  premises  manure  for  the 
hay,  &c.,  removed  after  the  29th  September, 
1820.  Demurrer  and  Joinder:  Meld,  that 
the  plea  to  the  fourth  breach  answered  the 
whole  of  that  breach,  and  that  therefore  the 
demurrer  to  the  residue  was  bad :  Held  also 
that  the  leased  term  continued  for  certain 
purposes  until  the  1st  of  May,  1821 ;  so  that 
the  release  did  not  extend  to  all  acts  of  re- 
moval done  during  the  leased  term ;  and 
therefore  the  plea  m  release  did  not  answer 
so  much  of  the  fourth  breach  aa  it  affected 
to  answer,  and  being  bad  in  part  was  bad  in 
toto.  Earl  of  St,  Germain's  v.  WiUan, 
T.  4  G.  4.  21B 

4.  Where  a  tenant  occupied,  under  an  agree- 
ment containing  a  varietv  of  provisions,  and 
amongst  others,  that  he  should  keep  the  pre- 
mises in  tenantable  repair:  Held,  that  the 
landlord  might  declare  generally  '*  that  the 
defendant  became  tenant,  and  in  considera- 
tion thereof  undertook  to  repair,**  without 
setting  out  the  agreement.  Where  A.  held 
premises  under  a  lease  containing  a  clause 
of  re-entrv  for  want  of  repairs,  and  after- 
wards underlet  a  part  to  B.,  who  undertook 
to  repair  within  three  months  sfter  notice  for 
that  purpose ;  the  premises  underlet  being 
out  of  repair,  A.*8  landlord  threatened  to 
insist  upon  the  forfeiture  if  they  were  not 
repaired,  and  A.  gave  notice  to  a.  to  repair. 
The  premises,  at  the  expiration  of  three 
months  from  that  time,  remaining  out  of  re- 
pair, A.  entered  and  repaired :  Held,  that  he 
might  recover  from  B.  the  sum  expended  on 
that  occasion.  After  the  repairs  were  done 
by  A.,  but  before  the  commencement  of  the 
actioo,  B.  sold  his  interest  in  the  premises 


to  a  person  who  pulled  down  and  entirely 
rebuilt  ihem :  Held,  that  this  did  not  deprifc 
A.  of  his  right  to  recover  the  whole  sam 
expended  by  him.  CoUey  v.  Streetwi,  M.  4 
G.  4.  273 

5.  Where  a  lease  contained  a  proviso  that  if  the 
rent  was  in  arrear  for  twenty-one  days,  the 
lessor  might  re-enter,  "although  no  legator 
formal  demand  should  be  made  :**  Held,  that 
the  rent  having  been  in  arrear  for  the  time 
specified,  an  ejectment  might  be  maintained 
without  actual  re-entry,  and  without  apy  de 
mand  of  the  rent.  After  trial  the  court  will 
not  relieve  the  tenant  by  staying  proeeedings 
in  the  ejectment  upon  payment  of  the  arrean 
of  rent  and  costs.  Doe  dem.  Harris  v. 
Masters,  M.  4  G.  4.  490 

6.  Lessee,  who  has  erected  fixtures  for  the  pur- 
pose of  trade  upon  the  demised  premises, 
and  afterwards  takea  a  new  lease  to  com- 
mence at  the  expiration  of  his  former  one, 
which  new  lease  contains  a  covenant  to  re- 
pair, will  be  bound  to  repair  those  fixtures, 
unless  strong  circumstsnces  exist  to  show 
that  they  were  not  intended  to  pass  under  the 
general  words  of  the  second  demise. 

Quaere,  Whether  any  circumstances  de- 
hors the  deed  can  be  alleged  to  ahow  that 
thev  were  not  intended  to  paas. 

Qussre,  Whether  lime-kibs,  erected  for 
the  purpose  of  trade,  are  removable.  Thresh' 
er  V.  TheEaet  London  Waierworhs,  H.  4  3t  5 
G.  4.  606 

7.  Where  a  landlord  has  been  guilty  of  an  ex- 
cessive distress,  the  tenant  does  not  waive 
his  right  of  action  by  entering  into  an  ar- 
rangement with  him  respecting  the  sale  of 
the  goods  seized.  WUlougkby  v.  Baddumtt 
andMarshaU,  £.  5  G.  4.  821 

LEASE. 
See  Lakdlokd  akd  Tehaivt. 

LIBEL. 

1.  A  libel  imputed  that  his  majesty  laboured 
under  mental  insanity;  and  it  stated  that 
the  writer  communicated  ihe  fact  from  ao* 
thortty.  Upon  the  trial  of  the  information, 
the  publication  of  the  libel  was  proved.  It 
was  admitted  by  the  defendants  that  the 
statement  in  the  libel  was  untrue,  and  tbey 
did  not  offer  any  evidence  to  show  that  diey 
had  anj  authority  for  making  it ;  and  the 
Jude^e  in  his  chaise  to  the  jury  havinff  suted 
that  it  was  a  criminal  act  to  assert  falsely  of 
his  majesty,  or  of  an^  other  person,  that  be 
was  insane,  and  it  being  admitted  by  the  de- 
fendants themselves  that  the  fact  stated  in 
the  publication  was  false,  in  his  opinion  it 
waa  a  libel:  Held,  that  this  direction  was 
correct  in  point  of  law,  and  that  the  Judge 
was  warranted  in  saving  that  the  defeodanti 
had  admitted  the  cnarge  contained  in  the 
libel  to  be  fa  Lax ;  for  assuming  that  there 
might  be  a  distinction  between  a  mere  un- 
truth and  a  criminal  untruth,  and  that  the 
term  **  false**  applied  only  to  the  latter,  still 
as  the  defendants  had  stated  that  they  com* 
municated  the  fact  from  authority,  and  had 
not  proved  that  they  bad  any  such  authority, 
they  must  have  been  guilty  of  a  criminal  un- 
truth or  falsehood  by  stating  as  a  fact,  the 
knowledge  of  which  they  had  derived  from 
authoritv,  that  which  was  untrue,  and  for 
which  tney  had  no  authority. 
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Tha  Jury  btTing  retired  for  a  considerable 
dme,  returned  into  court,  and  desired  to 
know  whether  it  was  necessary  thai  there 
should  be  a  malicious  intention  in  order  to 
constitute  a  libel ;  lo  which  the  Judge  an- 
swered, **  The  man  who  publishes  slander- 
ous matter  calculated  to  defame  another, 
must  be  presumed  to  have  intended  to  do  that 
which  the  publication  is  calculated  to  brinff 
about,  unless  ho  can  show  the  contrary  ;  and 
it  is  for  him  to  show  the  oontranr  :*'  Held, 
that  this  answer  was  correct  in  point  of  law, 
and  that  the  Judge  was  not  bound  to  answer 
in  the  affirmative  or  negative  the  abstract 
question  put  to  him;  and  assuming  that  a 
malicicus  intention  is  necessary  to  constitute 
a  hbel,  that  intention  is  to  be  inferred  from 
the  mischievous  tendency  of  the  publication 
itself,  unless  the  defendant  shows  something 
to  rebut  such  inference,  and  therefore  that 
the  publication  of  a  libel  of  mischievous  ten- 
dency having  been  proved,  and  the  defendant 
not  having  shown  that  he  published  it  (rom 
authority,  the  jurjr  were  bound  to  find  that 
be  published  it  with  a  malicious  intention. 
Tkt  King  V.  Harvey  and  Chapman  t  M.  4 
G.4.  257 

LIEN. 

1.  An  attorney  has  a  lien  upon  papers  be- 
kmsin^  to  a  bankrupt,  not  only  tor  his  bill 
for  business  done,  but  for  the  costs  of  an  ac- 
tion brought  against  a  bankrupt,  subsequent- 
ly to  the  iasumg  of  the  commission,  to  re- 
cover the  amount  of  bis  bill.  Lambert  v. 
Budauuter,  H.  4  &  5  G.  4.  616 

1  A  bill  in  eouity  wa.s  dismissed  with  costs. 
The  plaintiff  brought  an  action  for  the  same 
cause,  and  recovered  a  verdict.  The  coets 
in  equity  may  be  set  off  against  the  judg- 
ment, subject  to  the  lien  of  the  attorney. 
HarrUim  v.  Bainbridge,  E.  5  G.  4.         800 

LIMITATIONS,  STATUTE  OF. 

1.  A.  and  B.  made  a  joint  and  several  promis- 
sory note.  A.  died,  and,  ten  years  after  his 
death,  B.  paid  interest  upon  the  note.  In 
an  action  brought  upon  the  note  against  the 
executors  of  A.,  it  was  held  that  the  pay- 
ment of  interest  by  B.  did  not  take  the  case 
out  of  the  statute  of  limitations,  so  as  to  make 
A.*s  executors  liable.  Atkins  and  Otkerg, 
Exteutors,  v.  TredgM  and  Others,  ExecU' 
ton,  T.  4  G.  4.  23 

8.  A.,  by  means  of  a  misrepresentation,  received 
of  B.  and  several  other  persons,  his  tenants, 
various  sums  of  money,  to  which  he  was  not 
entitled.  B.  applied  to  him  to  have  the 
moDeT  which  he  had  so  paid  reiomed.  aay- 
inff  tnat  he  and  the  other  tenants  had  been 
inaiiced  to  pay  more  than  was  due.  A.  re- 
plied, that  it  there  was  anv  mistake  it  ahould 
be  rectified :  Held,  this  obviated  the  atatute 
of  limitatioTis  as  to  payments  made  by  the 
other  tenants  as  well  as  by  B. 

Plaintiff,  an  administratrix,  after  the  death 
of  the  intestate,  made  one  such  wrongful  pay- 
ment as  before  mentioned,  out  of  the  assets ; 
HM,  that  she  might  recover  it  in  her  repre- 
sentative character. 

Upon  a  replication,  that  the  defendant  did 
Promise  within  six  years,  to  a  plea  of  the 
statute  of  limitations,  fraud  in  the  defendant 
caooot  be  set  up  as  an  answer  to  the  plea. 


Quaere,  Whether  it  would  be  a  good  an- 
swer if  specially  replied.  Clark,  AdminiM- 
tratris,  v.  Haugkam,  T.  4  G.  4.  149 

MALICIOUS  ARREST. 
See  Acnoif  on  tbx  Case,  3. 

MANDAMUS. 

1.  Prisoners  committed  to  jail  for  trial  who 
are  able,  but  refuae  to  work,  are  not  entitled 
by  law  to  have  any  food  provided  for  them 
by  the  public ;  ana  therefore  where  a  ma- 
gistrate reported,  as  an  abuse,  to  the  justices 
at  the  quarter  sessions,  that  untried  prison- 
ers had  been  compelled  to  work  at  the  tread- 
mill, and  the  juaiices  of  sessions  (irdered 
that  the  tread-mill  should  be  applied  to  the 
employment  of  other  prisoners,  as  well  aa 
those  sentenced  to  hard  labour;  and  that 
those  committed  for  trial  who  were  able  to 
work,  and  had  the  means  of  employment 
offered  them  by  which  they  may  earn  their 
Bupport,  but  who  refused  to  work,  should 
be  allowed  bread  tfnd  water  only,  this  Court 
refused  to  grant  a  mandainus  to  compel  the 
jusiices  to  order  such  prisoners  any  other 
food.  The  King  v.  The  Justices  of  the  North 
Ridins  of  Yorkshire,  M.  4  G.  4.  286 

2.  By  charter,  a  borough  was  constituted  a 
body  corporate,  to  have  perpetual  succession 
by  the  name  of  the  mayor  and  free  burgesses 
of  the  borough  of  F.  Nine  of  the  free  bur- 
gesses were  to  be  chosen  aldermen.  One 
of  the  aldermen  was  to  be  called  mayor. 
The  mayor  and  aldermen  were  to  form  the 
common  council ;  a  person  learned  in  the 
laws  of  England  wss  to  be  recorder.  The 
charter  then  authorized  the  mayor  and  re-, 
corder,  or  their  respective  deputies,  snd  the 
rest  of  the  aldermen  of  the  boroush  for  the 
time  being,  or  the  greater  part  of  ihein,  (of 
whom  the  mayor  and  recorder,  or  their  re- 
spective deputies,  were  to  be  two,)  from  time 
to  time,  and  at  all  times  thereafter,  as  often, 
and  when  to  them  should  seem  fit  and  ne- 
cessary,  «o  nominate,  choose,  and  prefer  so 
many,  and  such  persons  to  be  free  burgesses 
of  the  borough,  as  they  pleased,  and  to  those 
free  burgesses  so  to  be  chosen,  to  sdminister 
an  oath  for  their  fidelity  to  the  borough. 
Nine  persons  were  nominated  as  the  nrst 
aldermen,  one  person  as  recorder,  and  five 
persons  the  first  free  burgesses ;  and  in  case 
any  one  or  more  of  the  aldermen  should  die, 
or  be  removed  from  his  office,  the  mayor,  re- 
corder, justices  of  peace,  and  the  rest  of  the 
aldermen,  or  the  greater  part  of  them,  to 
elect  one  other  of  the  free  burgesses,  inha- 
bitants of  the  borough,  for  an  alderman,  to 
supply  the  number  of  nine.  The  alderman 
so  chosen  taking  the  oaths  before  the  mayor* 
recorder,  or  one  of  the  justices  of  the  peace 
of  the  borough  for  the  time  being,  or  before 
two  or  more  aldermen,  or  for  want  of  mayor, 
recorder,  justices,  and  aldermen,  before  three 
or  more  free  burgesses,  inhabitants  of  the  bo- 
rough, to  execute  the  office,  and  the  mayor, 
the  ex- mayor,  the  recorder,  and  their  depu- 
ties, and  the  senior  alderman,  and  the  senior 
free  burgess  were  to  be  justices  of  the  peace. 
It  appeared  by  affidavits,  that  the  body  corpo- 
rate had  for  three  years  been  reduced  (o  the 
number  of  six  aldermen  and  four  free  bur- 
gesses, and  that  one  of  the  aldermen  was  in  a 
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dangerous  state  ofhealth,  and  was  opwards  of 
seventyyearaofage,  andincapable  of  perform- 
ing the  duties  of  aldennan  and  justice  of  tbe 
peace ;  that  of  the  four  bureesses,  two  were 
upwards  of  seventy  years  otage,  and  that  an- 
other was  not  an  inhabitant  of  the  borough. 
The  Court  refused  to  grant  a  mandamus  to 
compel  the  mayor  and  aldermen  to  proceed 
to  the  election  of  free  burgesses,  or  to  hold  a 
meeting  forihe  purpose  of  considering  the  pro- 

Srieiy  of  proceeding  to  each  an  election.    T%€ 
Ttfig  ▼.  i%e  Mayor ^  Rteorder,  and  Aldermen 
of  the  Borough  of  Jpomtjf,  H.  4  &  5  G.  4.  564 

8.  Where  the  charter  of  a  corporation  pro- 
vided that  there  should  be  a  high  steward  and 
an  under  steward,  and  imposed  upon  the 
latter  various  judicial  and  ministerial  duties, 
and  did  not  give  him  power  to  appoint  a 
deputy :  HeU,  that  he  could  not  appoint  a 
deputy  generallv  to  discharge  all  the  minis- 
terial duties  ot  his  office ;  although  a  by* 
law  of  the  corporation  required  that  "  he  or 
his  sufficient  deputy"  should  attend  at  every 
court,  to  execute  tne  duties  of  the  office. 

Qoere,  Whether  he  could  have  made 
such  an  appointment  for  the  discbsrge  of  any 
particular  ministerial  duty  f  TAe  King  v. 
Mayor,  <(<.,  of  Graveaend,  H.  4  &.  5  G.  4. 

S02 

MEMORIAL. 
See  AiTNUiTT,  1,2,  3,  4. 

MONEY  HAD  AND  RECEIVED. 
See  AssuMrsrr,  2. 

NON  ARRIVAL. 
See  Cbaktsr-pastt. 

NOTICE  OF  APPEAL. 
See  Appsal,  3. 

NOTICE  TO  QUIT. 
See  EviDSNCS,  6. 

OUTLAWRY. 
See  PsAcncs,  8. 

OVERSEERS. 

1*  A  local  act  directed  that  the  then  overseers 
of  the  parish  of  W.  should  continue  to  be 
overseers  for  the  remainder  of  the  current 
year,  and  until  two  others  should  be  appoint- 
ed, and  that  two  overseers  should  be  appoint- 
ed annually :  Held,  that  this  act  did  not  re- 
peal the  statute  43  Elii.  c.  2,  s.  1,  and  that 
an  appointment  of  four  overseers  for  the 
parish  of  W.  was  valid.  The  King  v.  Fin- 
ney and  Another,  M.  4  G.  4.  322 

9.  Overseers  of  the  poor  are  bound  to  endea- 
vour to  find  worK  for  the  able-bodied  poor 
who  are  out  of  employment.  Quaere. 
Whether  they  can  leoally  give  relief  to  such 
persons,  otherwise  than  by  setting  them  to 
work  and  payingthem  for  their  labour.  7*he 
King  V  Colleit,  Clerh,  M.  4  G.  4.  324 

8.  A  parish  certificate  purported  to  be  granted 
in  1761  by  A.,  the  only  churchwarden,  and 
B.,  the  only  overseer  of  the  parish :  Held, 
that  it  must  be  taken  to  have  been  a  ffood 
certificate,  because  it  may  be  intended  in 
favour  of  such  an  instrument,  that  b^r  cos* 
tom  there  was  only  one  churchwarden  in  the 
parish,  and  that  two  overseers  had  been  ori- 
ginally appointed,  but  that  one  of  them  died, 
and  that  the  certificate  was  granted  before 
the  vacancy  in  the  office  was  filled  up.    2nke 


King  T.  The  InkahUamta  of  CoUdmt  E-  & 
G.  4.  ai4 

PARISH  CERTIFICATE. 
See  EvtDBircE,  23. 

PAROL  ASSIGNMENT. 
See  CoPTaioHT,  1. 

PARTNERSHIP. 

1-  Where  A.  and  B.  were  partners,  but  tha 
whole  of  the  business  was  carried  on  by  and 
in  the  name  of  A.,  B.  never  appearing  totha 
world  as  a  partner ;  and  at  the  dissolatioo  of 
the  partnership,  by  effluxion  of  time,  all  the 

Krtnership  stock  and  effects,  by  sgreemeot 
tween  tnem,  were  left  in  A.*s  hands,  who 
was  to  receive  and  pay  all  the  debts  due  to 
and  from  the  concern,  and  to  repay  by  in- 
stalments the  capital  brought  in  by  B.;  A. 
having  continued  to  carry  on  the  busineseM 
before  for  a  year  and  a  half,  when  lie  be- 
came a  bankrupt :  Held,  that  all  the  partner- 
ship propeny  and  efiects  so  left  in  A.'s 
hands,  and  also  the  debts  due  to  the  concern, 
passed  to  his  assiffnees,  being  in  the  order 
and  disposition  of  the  bankrupt  within  tbe  in- 
tent and  meaning  of  the  21  Jac.  1,  c.  19,  a. 
11.  Ex  parte  £nderby,  in  the  Matter  ef 
GUpin,  y^A  G.  4.  .W 

2.  An  agreement  between  A.,  a  merchant, 
and  B.,  a  broker,  that  the  latter  should  pur- 
chase goods  for  the  former,  and.  in  lieu  of 
brokerage,  ahould  receive  for  his  trouble  a 
certain  proportion  of  the  profits  arising  from 
the  sale,  and  should  bear  a  proportion  of  tbe 
losses,  does  not  vest  in  B.  any  shsre  in  tha 
property  ao  purchased,  or  in  the  proceeds  of 
It,  although  it  may  render  him  liable  as  a 
partner  to  third  persons.  Smith  and  An- 
other t  A$tignee»f  v.  Wateon  and  Another, 
M.  4  G.  4.  401 

3.  A.  and  B.  having  been  in  partnership,  &• 
solved  it  on  the  14th  of  Julv,  and  the  disso- 
lution was  advertised  on  tne  17th.  On  tbe 
16th  a  bill  was  drawn  in  the  names  of 
A.  and  B.,  which  was  accepted  and  paid  hf 
C.  without  consideration.  C.  afterwanis 
sued  A.  and  B.  for  money  lent.  A.  pleaded 
bankruptcy  and  certificate.  B.  non-assump- 
sit. Noll,  pros  as  to  A.  Held,  that  he  wu 
a  competent  witness  for  B.,  to  prove  thai  C. 
accepted  the  bill  for  his  (A  .*s)  accommodation 
and  not  for  that  of  B.  For  that  B.  was  only 
a  surety,  and  might  have  proved  under  A/a 
commission.  Moody  v.  King  and  Porter, 
H.  4  &  5  G.  4.  »8 

PAYMENT. 
See  Appsopriatioii. 

PLEADING. 

1.  Where  a  declaration  against  a  aberiir  hf 
takinff  insufficient  pledges  in  a  replerin-hoad 
stated  that  the  party  replevying  levied  btfl 
plaint  **  at  the  next  county  court,  to  wit,  at 
the  county  court  holden  on,  dtc,  before  A., 
B.,  C,  and  D.,  suitors  of  the  court,"  which 

{>laint  was  afterwards  removed  by  re.  fc. 
o.  'j  and  by  that  record  it  appeared  that  the 
plaint  was  levied  at  a  court  holden  before  E.« 
F.,  G.,  H.:  Held,  that  the  vaiianca  was 
immaterial,  for  that  it  was  nnneoesssrj  to 
stale  or  prove  the  names  of  tbe  suitors,  and 
that  they  might  be  rejected  as  surplsfsfe 
Draper  v.  Garrateond  Another,  T.  4  G.  4.  8 
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t  Declaration,  that  for  oenain  hire  and  reward 
deiendanti  undertook  to  cany  gooda  from 
London  and  deliver  them  aaiely  at  Dover. 
The  contract  proved  waa,  to  carry  and  de- 
liver aafely  (fire  and  robbery  excepted): 
Hdd,  that  this  was  a  variance.  Lathom  v. 
StUf,  T.  4  O.  4.  20 

S.  Declaration  stated  that  the  defendant  beiiiff 
the  clerk  of  the  court  for  the  relief  of  inaof 
vent  debtora,  wrongfull)^  and  malietooaly 
intendiiie  to  injure  the  plaintifT,  and  to  cause 
one  S.  (J.,  in  custodv  at  the  auit  of  the  plain- 
tiff, to  be  discharffed  out  of  custody  without 
paying  plaintiir  his  dama^ea  aiid  costs, 
WTon^lIy  and  unlawfully  issued  an  order 
purponing  to  bean  order  from  that  court, 
and  purporting  that  the  prisoner  should  be 
discnarged  from  custody ;  whereas  in  truth 
and  in  fact,  the  court  dia  not  pronounce  any 
•uch  order,  nor  give  any  authority  to  the  de- 
fendant to  issue  the  same,  by  reason  where- 
of the  prisoner  was  discharged  from  custody : 
i7eU,  upon  error,  brought  upon  a  judgment 
of  C.  P.,  given  for  the  defendant  upon  de- 
murrer to  the  declaratbn,  that  it  was  not 
necessary  to  aver  that  the  order  had  been 
set  aside  by  the  court ;  for  the  order  was  to 
be  considered  the  act  of  the  officer,  and  not 
of  the  court.  Wkitelegg  v.  Richards,  T.  4 
6. 4.  45 

4.  The  owner  of  a  freehold  houae.  in  which 
there  were  various  fixtures,  sold  it  by  auc- 
tion. Nothing  was  said  about  the  fixtures. 
A  conveyance  of  the  house  was  executed, 
and  possession  given  to  the  purchaser,  the 
fixtures  still  remaining  in  the  nouse  :  Rdd^ 
that  they  passed  by  the  conveyance  of  the 
freehold  ;  and  that  even  if  they  did  not,  the 
vendor,  after  giving  up  the  possession,  could 
not  maintain  trover  for  them.  A  few  ani- 
cles,  which  were  not  fixtures,  were  also  left 
in  the  house ;  the  demand  described  them 
together  with  the  other  articles,  as  fixtures, 
SIM  the  refiisal  was  of  the  ixtures  demanded: 
Hdd,  that  upon  this  evidence  the  plaintiff 
could  not  recover  them  in  this  action.  Cole' 
mee  v.  Bias  Santos^  'V  4  O.  4.  76 

I.  The  court  will  not  compel  a  defendant  to 
verify  bis  plea.  Merington  v.  Beeket,  T.  4 
G.  4.  81 

5.  It  is  not  necessary  in  a  declaration  npon  a 
post  obit  bond,  to  aver  the  death  of  the  per- 
son upon  whose  death  the  money  secured 
by  the  bond  was  to  become  payable. 

A  post  obit  bond  (upon  which  a  forfeiture 
has  taken  place,)  is  not  within  the  statufe 
of  the  8  ^  9  W.  3,  c.  11;  and  therefore  it 
b  unnecessary  to  suggest  breaches. 

Semble,  that  such  a  bond  is  within  the  4 
&  5  Anne,  c.  15.  Murray,  Adminiatraior^ 
V.  The  Earl  rf  Stair,  T.  4  G.  4.  82 

?.  Where  a  lease  of  premises  described  them  b» 
abutting  on  '*  an  intended  way  of  thirty  feet 
wide,"  which  was  not  then  set  out,  and  the 
soil  of  which  was  the  property  of  the  lessor ; 
and  an  under-lease  was  granted,  describing 
the  premises  as  abutting  on  "an  intended 
way,'*  not  mentioning  the  width:  Heldt 
that  the  under  lessee  was  entitled  to  a  ronee- 
nient  way  only,  and  could  not  maintain  an 
action  against  the  owner  of  the  aoil  for  nar- 
rowing the  road  to  twenty-seven  feet,  no 
actual  injury  having  been  suatained.  Hard- 
ing  V.  WtUtm,  T.  4  G.  4.  96 

8.  Wb«re  A.,  who  held  premisea  under  a  lease 


which  expired  at  Midsummer,  refused  to 
give  up  the  possession  at  that  time,  and  in- 
sisted upon  notice  to  quit,  and  afterwards 
continued  in  possession  till  Christmas,  and 
paid  rent  at  MichaelmasandChriatmas:  Hdd, 
that  this  was  conclusive  evidence  of  a  tenan- 
cy, and  that  the  landlord  was  entitled  to  re- 
cover a  quarter'a  rent  due  at  Lady-day. 
Bithop  V.  Howard,  1\  4  G.  4.  100 

)  A.,  by  meana  of  a  misrepresentation,  received 
of  B.  and  several  other  peraona,  hia  tenants, 
various  sums  of  money,  to  which  he  waa  not 
entitled.  B.  applied  to  him  to  have  the 
money  which  he  bad  so  paid  returned,  say- 
ing that  he  and  the  other  tenanta  had  been 
induced  to  pay  more  than  was  due.  A.  re- 
plied, that  ir  there  was  any  miatake  it  ahould 
be  rectified :  Hdd^  that  thia  obviated  the  sta- 
tute of  limitations  as  to  pay  ments  made  by  the 
other  tenants  as  well  as  by  B. 

Plaintiff,  an  administratrix,  after  the  death 
of  the  intestate,  made  one  such  wrongful  pay- 
ment as  before  mentioned,  out  of  the  assets ; 
Hddy  that  she  might  recover  it  in  her  repre- 
sentative character. 

Upon  a  replication,  to  a  plea  of  the  statute 
of  Ihmitations.  that  the  defendant  did  promise 
within  aix  yeara,  fraud  cannot  be  aet  up  as 
an  answer  to  the  plea. 

Quere,  Whether  it  would  be  a  good  an- 
swer if  specially  replied.  Clark,  Adminit- 
tratrix,  v.  Hongkam,  T.  4  G.  4.  149 

10.  An  indictment  atated  that  an  ancient  bridge, 
situate  within  the  pariabee  of  Machynlleih 
and  Pennegocs,  was  out  of  repair,  and  that 
the  inhabitanta  of  the  said  parish  of  Penne- 

froea  and  town  of  Machynlleth  aforesaid, 
rom  time  immemorial,  by  reason  of  the 
tenure  of  certain  lande  in  the  said  pariah  of 
Pennegoes  and  town  of  Machynlleth,  have 
repaired  the  bridgea :  Held,  upon  error,  that 
the  indictment  was  bad,  becauae  it  did  not 
appear  that  the  bridge  was  situate  within  the 
town,  and  therefore  that  the  inhabitanta  of 
the  town  were  not  liable  unless  a  apecial 
consideration  were  shown ;  and  that  here  no 
sufficient  consideration  was  shown,  inas- 
much as  the  inhabitants  could  not  hold  land, 
and  therefore  could  not  be  liable  by  reason 
of  tenure.  The  King  v.  The  InhabitanU  of 
Maehyudleih  and  Pennegoet,  T.  4  G.  4.   166 

11.  The  declaration  statedthat  the  plaintiff  and 
defendant,  by  articles  of  a^eement,  (reciting 
that  several  actions,  arising  out  of  the  same 
transaction,  had  been  brought,  and  defended 
by  the  plaintiff,  defendant,  G.  A.  and  D.  .A., 
and  that  in  one  of  them  the  assignees  of  one 
J.  T.,  a  bankrupt,  re<*overed  against  the 
now  plaintiff  2500/..  and  that  disputea  eziated 
between  the  now  plaintiff  and  defendant  re- 
specting the  value  of  the  good*  and  stock 
which  each  had  received  from  a  certain  farm, 
and  alao  concerning  the  proportion  which 
each  waa  to  pay  of  the  said  sum  of  25002., 
according  to  an  agreement  entered  into  be- 
tween them  before  the  trial,  and  also  con- 
cerning the  co9ts  of  bringing  and  defending 
the  actions  above  mennoned,)  submittea 
themselves  to  the  award  of  J.  T.,  J.  R.,  and 
T.  C . ,  respecting  the  said  matten.  That  the 
arbitraton,  taking  the  ssid  mattera  into  con- 
sideration, awarded  that  the  defendantshonld 
pay  the  plaintiff  4441.:  that  five-eighth  parts 
of  the  costs  of  the  several  actiona  before  men- 
tioned should  be  paid  by  the  plaintiff,  and 
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three-eighths  bjr  defendant;  that  the  aums 
already  expended  by  either  of  them  should 
be  allowed  as  part  payment  of  his  proportion ; 
and  that  when  the  sum  of  444/.  and  tne  costs 
were  paid,  mutual  releases  should  be  given. 
On  demurrer :  Held,  that  the  plaintiff  was 
entitled  to  recover ;  for  that,  as  to  the  first 
part  of  the  award,  nothinc  appeared  on  the 
declaration  to  show  that  the  arbitrators  had 
not  awarded  the  sum  of  4442.,  after  takins 
into  consideration  the  value  of  the  stock  and 
goods,  and  that  it  was  sufficiently  cerisin ; 
for  the  plaintiff  being  originally  liable  to  pay 
the  whole  sum  of  25002.,  must  remsin  liable 
to  pay  all  but  the  444/.  awarded  to  him.  As 
to  the  second  part  respecting  the  costs :  Held, 
that  it  was  sufBciently  certain,  for  it  would 
become  so  upon  taxation  of  the  costs  by  the 
proper  officer ;  and  that  it  would  be  final  or 
otherwise  according  as  there  were  or  were 
not  disputes  about  the  sums  already  laid 
out.  If  there  were  any  such  disputes^  or  if 
the  arbitrators  did  not  take  into  considers- 
tion  all  the  matters  referred,  that  should 
have  been  pleaded.  Cargey  ▼.  AUchetim. 
T.  4  G.  4.  *  "^  170 

12.  Debt  on  a  bond  conditioned  for  the  perform- 
ance  of  an  award,  to  be  made  within  a  limited 
time.  The  declaration,  after  settinfjr  ont  the 
condition,  ststed  that  before  ibst  time  ex- 
pired, the  parties  to  the  bond  by  deed  agreed 
to  give  the  arbitrators  further  time  for  making 
the  award,  and  that  an  award  was  made 
within  the  extended  time  ;  and  alleged  non- 
performance: Held,  upon  demurrer,  that  the 
action  was  maintainab'e  upon  the  bond. 
Greig  y.  Talbot,  T.  4  G.  4.  179 

13.  An  indictment  stated  that  a  certain  way 
was  an  ancient  common  highway,  and  that 
a  certain  part,  situate  in  an  extra-parochinl 
hamlet,  was  out  of  repair,  and  that  the  in- 
habitants of  the  extra-parochial  hamlet  ought 
to  repair  it :  Held,  that  this  indictment  was 
bad.  as  it  did  not  allege  that  the  inhabitanio 
of  the  hamlet  were  immemoriallv  bound  to 
repair;  nor  that  the  hamlet  did  not  form 
part  of  a  larger  district,  the  inhabitants  of 
which  were  bound  to  repair. 

Quere,  Whether  the  inhabitants  of  the 
hsmlet  would  be  liable  to  repair  at  common 
law,  if  the  indictment  had  contained  the 
latter  allegation.  The  King  v.  The  Ivhahi- 
tanti  of  the  Extra-paroehial  Hamlet  of  Kings- 
moor,  T.  4  G.  4.  190 

14  Plaintiff*  demised  by  indenture  to  B.  (de- 
fendant's testator)  certain  premiaes,  to  hold 
for  eleven  years,  from  the  29ih  September, 
1809.  B.  covenanted,  amongst  other  things, 
that  he  would  not,  during  the  leate,  sell  or 
convey  away  from  the  premises  any  of  the 
straw  which,  durint;  the  leased  term,  should 
grow  upon  the  premises,  (except  wheat-straw 
and  rye-straw.)  and  that  for  every  load  of 
hay,  wheat-straw,  and  rye-straw.  which 
should  be  sold  or  removed  off  from  the  pre- 
mises during  the  thereby  leased  term,  he 
(B.)  would  bring  back  a  cart-load  of  dung  ; 
and  plaintiff*  covenanted,  that  it  ahould  be 
lawful  for  B.  to  have  the  use  of  the  bams, 
&c.,  for  receiving  his  crops  of  corn  and  hny 
which  should  grow  upon  the  premises  in  the 
last  year  before  the  end  of  the  term  thereby 
granted,  and  for  certain  other  purposes,  until 
the  1st  day  of  May  next  after  the  expiration 
of  the  said  term,  without  paying  any  rent  for 


the  same.  The  fourth  breach  assigred  was 
that  B.,  during  the  taid  leastd  Cersi,  to  wit : 
on  September  .30th,  1820,  and  on  divers 
other  daya  l>etween  that  day  and  May  Jst, 
1821,  did  remove  off*  from  the  premises  large 
quantities  of  hay,  wheat-straw,  and  rye- 
straw,  without  bringing  back  a  cart-load  of 
dung  for  each  load  of  hay  and  straw.  Ph  a 
to  so  much  of  that  breach  as  relates  to  re- 
movine  hay,  Ace,  during  the  waid  leased 
term,  that  D.  did  bring  back  a  load  of  durg 
for  each  load  of  hay,  d&c,  removed ;  and 
demurrer  to  the  residue  of  that  breach. 
Joinder  in  demurrer.  Defendants  sIh) 
pleaded  to  all  the  breaches  except  the  fourth, 
and  to  so  much  of  that  aa  related  to  re- 
moving hay,  &c.,  during  the  said  leased 
term,  a  release  of  all  causes  of  action,  except 
such  aa  plaintiff*  had  in  respect  of  B.*s  not 
bringing  back  to  the  premises  manure  for  the 
hay,  &c.,  removed  alter  the  29th  September. 
1820.  Demurrer  and  Joinder:  Held,  that 
the  plea  to  the  fourth  breach  answered  the 
w*hole  of  that  breach,  and  that  therefore  the 
demurrer  to  the  residue  waa  bad  :  Held  also 
that  the  leased  term  continued  for  certain 
purposes  until  the  1st  of  May.  1621 ;  so  that 
the  release  did  not  extend  to  all  acts  of  re- 
moval done  during  the  leased  term ;  and 
therefore  the  pica  of  release  did  not  answer 
so  much  of  the  fourth  breach  as  it  sffected 
to  answer,  and  being  bad  in  (Mirt  was  had  in 
toto.  Earl  of  St,  Germain's  v.  Willan 
and  Another,  Eaceeutors,  T.  4  G.  4.         216 

15.  Where  the  owner  of  certain  atacks  of  hay 
and  corn,  which  were  maliciously  set  on 
fire,  received  the  amount  of  his  loss  from  an 
insurance  office :  Held,  ihht  he  might  never- 
theless maiittain  an  action  againat  the  hun- 
dred on  the  9  G.  1,  c.  22.  Clark  v.  The  /a- 
habitants  of  Birthing,  M.  4  G.  4.  254 

16.  In  the  parish  of  A.,  two  churchwsrdens 
were  elected  for  the  township  (if  B.,  and  two 
others  for  the  rest  of  the  parish.  Separate 
rates  were  made  for  these  divisions :  Held, 
that  the  churchwardens  elected  fnr  the  town- 
ship of  B.  might  maintain  an  action  ac^nst 
their  predecessora  for  money  remaining  in 
their  hands,  and  were  not  hound  to  make  ell 
the  present  or  late  churchwardena  of  the 
psrisn  plaintiff's  or  defendants.  Astle  and 
Another  v.  Thomas  and  Baldwin,  M.  4  G.  4. 

271 

17.  Where  a  tenant  occupied,  under  an  agree- 
ment containing  a  vnrietv  of  proviaiona,  and 
omonget  others,  that  he  sliould  keep  the  pre- 
mises in  tenantable  repair:  Held,  that  the 
Inndlorij  might  declare  generally  '*  that  the 
defendant  became  tenant,  and  in  considera- 
tion thereof  undertook  to  repair."  without 
retting  ont  the  agreement,  \yherc  A.  held 
premises  under  a  lease  containing  a  claoM 
of  re-entry  for  want  of  repairs,  and  after- 
wards underlet  a  part  to  B.,  who  nndenook 
to  repair  within  three  months  after  notice  for 
that  purpose ;  the  premises  underlet  being 
out  of  repair.  A.'s  landlord  threatened  to 
insist  upon  the  forfeiture  if  they  were  not 
repaired,  and  A.  gave  notice  to  o.  to  repair. 
Tne  premises,  at  the  expiration  of  three 
months  from  tbnt  time,  remsinins  out  of  re- 
pair, A.  entered  and  repaired  :  Held,  that  he 
might  recover  from  B.  the  sum  expended  on 
that  occssion.  After  the  repaira  were  dona 
by  A.,  but  before  the  commencement  of  the 
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Mdm,  B«  told  hb  mt«reai  in  the  premiMs 
to  ft  jperaon  who  pulled  down  and  entirely 
nbuiu  them :  Hdi,  that  thie  did  not  depriTe 
A.  of  hie  riffht  to  recover  the  whole  euin 
•ipended  by  hin.  CoUmf  end  Antiikny. 
8tTt«Um  tmi  Otken,  M.  4  G.  4.  273 

t8.  A  oonnt  in  einnder,  ehanpn^  that  defendant 

had  taijpaecd  wpam  tk*  piatmttf  tke  ctmm  rf 

fehmm,  ia  good  after  verdiiet.    Bliaard  v. 

KMf,  M.  4  G.  4.  383 

19.  AaaiUBpeii  by  the  endoraee  againat  tne  maker 
of  a  promieaory  note,  payable  to  A.  B.,  or  hie 
order.  Pkni,  firat,  non-aaaumpait ;  and  ae- 
eondlf,  that  A.  B,  became  a  baokrupt,  and 
that  hie  property  waa  duly  aaaigned  to  aa- 
■igneee,  whereby  the  intereat,  title,  and  right 
to  endorae  the  promiaaory  note  before  the 
ttme  of  endoreemont  beeame  vested  in 
the  aaaigiieeo,  whereby  the  endoraement  by 
A.  B.  waa  Toid,  and  created  no  right  in  the 
plaintifia  to  aoe.  Replication  to  the  bat 
^a,  that  the  eodoraement  waa  made  with 
the  conaent  of  the  aaaigneea.  Reminder 
fnkinc iaaue upon  that lact.  A  verdictnaving 
been  sound  for  the  plaintiff  on  the  firat  iaauet 
nad  for  the  defendant  on  the  aeoond,  it  waa 
held  that  the  plaintiff  waa  entitled  to  judg- 
ment upon  the  whole  record.  First*,  because 
the  defendant  who  had  made  the  note  peyable 
t9  A.  B. ,  or  hia  order,  was  eetopped  from  say- 
ing that  A.  B.  waa  not  competent  to  make 
■B  order.  Secondly,  because  the  property 
acquired  by  a  bankrupt  subseouenily  to  his 
bankruptcy,  does  not  abaoluiely  vest  in  the 
aasigoees,  although  they  have  a  right  to  claim 
it ;  but  if  they  do  not  make  any  claim,  the 
bankrupt  has  a  right  to  such  property  against 
all  other  peraona.  DrayUn  and  Anotkgr  t. 
MMe,  M.  4  G.  4.  .293 

Traepaaa  for  breaking  and  entering  the 
plaintiff*s  manor.  Pleaa,  first,  geneml  is- 
aiie;  second,  that  from  time  immemorial 
there  hath  been  and  atill  ia  a  public  port 
pjartly  within  the  aaid  manor,  and  alao  m  a 
river  which  haa  been  apublie  navigable  river 
Ipem  ihne  immemorial,  and  that  tnere  is  in 
that  part  of  the  port  which  ia  withia  the 
■laaor,  am  antuni  work  neceaaarv  for  the 
praeervatioo  of  the  pott,  and  for  the  aafety 
and  convenience  of  the  aoipo  resorting  to  it : 
that  this  work  waa,  at  toe  aeveral  timee 
when,  Slc,  in  decay ;  that  plaintiff  wouU  not 
ivpoir  it,  but  neglected  ao  to  do,  wherefore 
defendanta  entered  and  repaired.  Replica- 
tioo,  de  imurii.  Verdict  for  plaintiff  on  first 
dfea,  and  for  defendanta  on  the  aeeond : 
/laid,  that  plaintiff  waa  entitled  to  judgment 
noB  obataate  veredicto,  aa  the  aeeond  ploR 
did  not  atate  that  immediate  renaim  were 
neceaaary,  or  that  any  one  bound  to  do  eo 
bad  neglected  to  repair  after  notice,  or  that  a 
veaaonable  time  for  repairing  had  elapeed,  or 
that  defendanta  had  oocaaion  to  nee  the  port. 
Quare,  Whether  the  plea  would  have  been 
Mod  had  it  oontained  thoea  allegationa.  The 
EaH  €f  Lmtdale  r.  NsiBtm,  M,  4  Q.  4,  302 

SI.  In  eovenant  npon  a  policy  of  iaauranee  upon 
the  Ufo  of  A.,  pavable  sii  months  after  due 
proof  of  hia  death,  the  aaatired  are  not  enti- 
tled to  recover  intereat  upon  the  principal 
eum  insured,  from  the  ezpiiation  of  aiz 
novtha  after  due  proof  of  the  death  of  A. 
Himns  v.  Sargemi,  M.  4  G.  4.  348 

Jl.  wEere  A.  bought  goods  of  a  trader  who  bad 
prewoaaly  aonwiitod  an  act  af  baokniptcy, 
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and  paid  for  them  bonA  fide  without  know 
ledge  of  the  bankroptojr  i  HeU,  that  the  aa- 
aigneea, under  a  commission  issued  tuainst 
the  seller,  oould  not  maintain  trover  for  the 
goods,  the  payment  being  protected  by  the 
1  Jac.  1,  c.  15,  s.  14.  uUA  end  ^aeitiber, 
.dffigaeii,  V.  FaMfltg,  M.  4  G.  4.  413 

23<  A  customer  waa  in  tne  habit  of  endorsing  and 
paying  into  his  bankera'  bands  bills  not  duo, 
which,  if  approved,  were  immediatelyentercd 
(as  bills)  to  his  credit,  to  the  full  amount, 
and  he  waa  then  at  liberty  to  draw  for 
that  amount  by  checka  on  toe  bank.  The 
customer  waa  charged  with  intereat  upon  all 
caah  payments  to  him  from  the  time  when 
made,  and  upon  all  payments  by  bills  from 
the  titne  when  they  were  due  and  paid  ;  and 
had  credit  for  intereat  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment,  and 
upon  bills  paid  in  from  the  lime  when  the 
amount  of  tnem  was  received.  The  bankera 
paid  away  such  bills  to  their  customere  aa 
they  thought  fit.  The  bankere  having  be- 
come bank  rapt  a,  it  was  held,  that  the  cus- 
tomer might  maintain  trover  againat  their  as- 
signees for  bills  paid  in  by  him,  and  ramain- 
inc  in  specie  in  their  hands,  the  cash  balance, 
independently  of  the  billa,  being  in  fevour  of 
the  customer  at  the  time  of  the  bankruptcy. 
Tho$apt9n  amd  Othtirg  v.  GiUm  and  Othtn, 
M.  4  G.  4.  422 

24.  Where  certain  peraona  who  had  been  alaves 
in  a  foreign  country,  where  aJavery  was 
tolerated  by  Uiw.  escaped  thence,  and  got  on 
board  a  Briiiah  ahip  of  war.  on  the  hi^h 
seas :  Htid,  that  a  Britiah  subject  resident  m 
that  country,  who  claimed  the  slavea  sa  his 
property,  could  not  maintain  an  action 
againat  the  commander  of  the  ahip  for  har- 
bouring the  alaves  after  notice.  Fofiies  v. 
Coekrant,  M.  4  G.  4.  44S 

25.  Declaration  atated,  that  by  agreement  be- 
tween plaintiff  and  G.  G.,  plaintiff  agreed  to 
sell  ana  deliver  to  G.  G.  a  lace  machine  for 
22(M. ;  to  be  paid  thua,  iOi,  on  delivery,  and 
the  reaidoe  by  weekly  paymenta  of  XL,  which 
were  to  be  paid  to  defendant,  aa  trustee  for 
the  plaintiff,  and  in  case  of  any  default  plain- 
tiff was  to  have  back  the  machine  ;  and  in 
oonsideration  of  the  premises,  and  of  plaintiff, 
at  the  requeet  of  the  defendant,  appointing 
him  to  receive  the  weekly  inatalmenta,  de- 
fendant promiaed  the  plamtiff  to  take  the 
machine  and  pay  the  balance,  ahould  there 
be  any  default  by  G.  G.  in  the  weekly  pay- 
menta :  HeM,  that  this  promise  was  nudum 
pactum,  and  void,  ^cs  v.  Cerf,  M.  4 
G.  4.  474 

26.  Declaration  in  assumpsit  by  the  aasignees 
of  a  bankrapt,  stated  that  the  defendant  was 
indebted  to  the  bankrupt  before  hia  bank- 
ruptcy in  lOOQI.  for  goodo  Bold,  &e.,  and  eon- 
eluded  by  atatiog  that  the  plaintiff  had  aus- 
tained  damage  to  that  extent.  Plea,  that 
before  the  bankruptcy  upon  an  account  ataled 
between  the  bankrapt  and  the  defendant, 
the  latter  was  found  to  beindebted  tothe 
bankrapt  in  the  aum  of  4002.,  for  which  aaid 
sum  the  bankrapt  drew  a  bill  upon  the  de- 
fendant, which  the  defendant  accepted  for  and 
on  account  of  the  aaid  aeveral  promisee  in  the 
declaration  mentioned,  by  reason  whereof  the 
defendant  became  liable  to  pay  the  bill.  The 
plaintiff  having  replied  over,  it  was  held  upor 
domorror  to  the  replication,  that  the  plea  waa 
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bad,  inasmuch  as  it  waa  pleaded  to  tbe  whole 
of  the  demand,  and  the  giving  of  a  bill  for 
4001.  waa  not  in  point  of  law  a  aatiafaction 
of  100(W.,  the  amount  of  the  debt  claimed. 
Tkomag  and  Another,  Atiigneea,  ▼.  ITeo- 
thorn,  M.  4  G.  4.  477 

87.  Declaration  upon  a  bill  of  exchange  drawn 
by  the  plaintifln  upon  one  F.  >¥.,  endorsed 
by  the  piaintiiTa  to  defendant,  and  re-endorsed 
by  him  to  the  plaintiiTs.  Averment,  that  at 
the  time  of  the  drawing  of  the  said  bill,  and 
of  the  endorsement  by  the  defendant  to  the 
plaintiffs,  it  had  been  agreed  between  them 
that  the  name  of  the  defendant  ahonld  be 
endorsed  upon  the  bill  as  a  aecurity  to  the 
plaintifia  for  the  due  payment  thereof  by  F. 
W.,  and  that  the  bill  was  so  endorsed  bv  the 
defendant  under  such  agreement,  and  for 
such  purpose  only,  and  that  the  plaintifis  took 
and  received  the  bill  in  satisfaction  of  such 
debt  of  the  said  F.  W.,  upon  the  fiiith  that 
the  defendant  would  endorae  the  same  as 
such  security,  and  that  the  endorsement  by 
plaintiff  was  made  without  any  consideration, 
and  for  the  purpose  only  of  procuring  the 
endorsement  of  the  defendant,  and  making 
the  bill  negotiable.  Averment,  that  the  bill 
was  presented  to  F.  W.,  and  that  he  refuaed 
to  pay,  and^hat  notice  of  such  refnaal  waa 
given  to  the  defendant,  and  he  thereby  be- 
came liable  to  pay,  and  being  liable,  pro- 
mised :  Hddt  upon  demurrer,  that  this  de- 
claration was  bad,  inaamuch  as,  if  the  action 
was  founded  upon  the  bill,  the  plaintiff  could 
only  recover  according  to  the  custom  of  mer- 
chants, and  bv  that  custom  the  plaintifis,  as 
endorsers  ana  drawers,  would  oe  liable  to 
pay  tbe  amount  of  the  hill  to  the  defendant : 
and  if  the  action  was  considered  as  founded 
upon  the  special  contract,  it  was  not  main- 
tainable,, inasmuch  aa  there  was  not  any 
consideration  for  the  defendant's  endorse- 
ment. Britten  and  Another  v.  IFc66,  M. 
4  G.  4.  483 

86.  Where  in  case  for  slander  of  title  it  appeared 
b)r  the  declaration  that  the  plaintiff  had  a  cer- 
tain interest  in  the  premises,  and  that  by  an 
agreement  between  himaelf  and  the  defend- 
ant, (rrom  whom  he  derived  that  interest,) 
he  had  a  clear  right  to  dispose  of  the  whole 
of  that  interest,  but  only  a  doubtful  right  to 
dispose  of  any  portion  of  it,  and  the  plaintiff 
averred  that  he  put  up  his  ssid  interest  to 
auction,  and  that  defendant  published  a  libel 
of  and  concerning  his  right  to  sell  the  $aid 
intereitt ;  the  evidence  being  that  he  offered 
for  Bale  a  portion  of  that  imereat  only :  HeU, 
that  this  was  a  fatal  variance.  MiUman  v. 
Pratt,  M.  4  G.  4.  486 

89.  By  a  local  act  for  building  a  chapel,  the 
trustees  therein  mentioned  were  autnorixed 
to  appoint  a  treasurer,  clerk,  and  other  bffi- 
cera,  and  out  of  the  money  to  be  received 
by  virtue  of  the  act  to  pay  such  salariea  to 
them  as  they  (the  trustees)  should  think  rea- 
sonable, and  out  of  the  same  fond  they 
were  to  pay  to  the  curate  a  yearly  salary  not 
leas  than  1901.:  they  were  authonsed  to  bor- 
row any  sum  at  interest,  not  exceeding 
S0,000{.;  which  moneys  so  borrowed,  and  the 
interest  thereof,  were  to  be  made  payable 
out  of  the  burial-fees,  and  out  of  rates  and 
assessments  to  be  made  in  pursuance  of  the 
act.  1*hey  were  also  suthoriied  to  grant 
annuities,  provided  the  money  so  raisM  by 


annnitiea  did  not  exceed  the  whole  sum  in- 
tended to  be  raiaed  for  the  pnrpoaes  of  ths 
act.    They  were  authorised  also  to  make 
an  assessment  on  tbe  occuptenofhoosst, 
lands,  dtc.  within  the  parish,  not  exosed 
ing  2«.  64.  In  the  pound  on  the  yearly  vahie 
and  the  rates  were  to  be  applied  by  them  to 
the  purposes  of  that  act  during  such  time  is 
any  of  the  moneys  to  be  borrowed  upon  ths 
credit  of  the  act  should  remain  unpsid  or 
the  annuity  granted  ahoald  have  eoatinu- 
ance;  and  by  another  clause,  the  trustees 
were  empowered  to  take  a  distress  for  ths 
Don-pavroent  of  the  ratea.    The  trustees  ap- 
pointed under  thiaact  raiaed  aaumof  38,6361., 
partly  by  annuity  and  partly  by  bonow- 
mg   upon   common  interest ;  and  made  a 
rate  to  pay  the  annuities  and  the  interest 
upon  the  whole  money  borrowed.  A  disirea 
having  issued,  the  plaintiff  replevied,  and 
the  defendant  avowed  aa  collector  of  the 
ratea  impoaed  by  the  act.  The  plaintiff,  after 
aetting  out  aeveral  clauses  in  the  set  of  par- 
liament, pleaded  that  before  the  making  of 
the  assessment,  the  trustees  had  wrongrally 
borrowed  more  than  tbe  sum  of  3O,000L 
which,  by  the  act,  they  were  amborised  to 
do,  viz.,  136  by  annuities  and  8,5001.  by  bor- 
rowing,   and   that   the   rates   were   made 
amongst  others,  for  tbe  purpose  of  payinc 
the  said  annuities  and  money  borrowed.  Re- 
plication, that  the  burial-fees  were  insuffi- 
cient to  answer  the  purposes  of  the  act,  and 
that  the  annuities  granted  by  the  act  were 
in  existence,  and  that  it  was  necessary  for 
the  trustees  to  raise  money  by  aaseasments, 
in  order  to  carry  into  effect  the  purposes  of 
the  act ;  and  that  the  assessments  were  duly 
msde  pursuant  to  the  act,  and  without  atadng 
that  ttie  rates  were  made  for  the  purpoae  of 
paying  the  annuities  and  money  borrowed, 
or  any  other  purpoae  whatever :  H«U,  imon 
demurrer,  that  tbe  plaintiff  waa  entitled  to 
judgment,  inasmuch  aa  the  act  of  parliament 
only  authorised  the  trustees  to  borrow  a 
apecific  sum,  and  the  rate  having  been  made 
to  pay  the  intereat  due  upon  the  whole  sum 
borrowed,  wss  bad  in  toto,  altbongh  the  de- 
fect did  not  appear  upon  the  &6  of  it. 
Jtifdhter  v.  Hugheo,  M.  4  G.  4.  499 

90.  Bv  deed  of  three  parts,  between  hnsband, 
wiie,  and  trustee,  reciting  that  differences  ex- 
isted, and  that  the  husband  and  wife  had 
agreed  to  liveaeparate,  the  huaband covenant- 
ed to  pay  an  annuity  to  the  vrife,  during  so 
much  of  ner  life  as  he  should  live,  and  the  trus- 
tee covenanted  to  indemnify  the  husband 
against  the  wife's  debts,and  thataheshoaUre- 
lease  all  claim  of  jointure,  dower,  and  thirds : 
Held,  that  this  deed  was  legal  and  binding, 
and  that  a  plea  by  the  husband,  that  tbe  wife 
raed  in  the  EScclesiasticsl  Court  for  restitu- 
tion of  conjugal  rights,  and  that  he  put  in  an 
allegation  and  exhibits,  charging  ner  with 
adultery,  and  that  a  decree  of  divorce  i  raensa 
et  toro  was  in  that  cause  pronounced,  was 
not  a  sufficient  anawer  to  an  action  by  the 
trustee  for  arrears  of  the  annuity,  /ee,  vUrh, 
T.  Tlmrlaa>,  H.  4  &  5  G.  4.  547 

31.  In  assumpsit  on  a  promissory  note,  defend- 
ant pleaded  non-assumpsit,  siid  having  msde 
up  the  issue,  ruled  plaintiff  to  enter  it,  who 
by  mistake  entered  a  plea  of  not  guilty.  De- 
fondant  signed  judgment  of  non-pros.;  HeU, 
that  the  plea  entered  was  snbstantiaHy  the 
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nnie  m  the  other,  aixl  the  judflraaent 
■et  uide.    Aarom  ▼.  Ckamndw,  H.  4  dt  5 
G.  4.  562 

)3.  Debt  on  bond  conditioned  for  the  payment 
of  money  by  instelmente.  Plea,  that  de> 
fendant  by  w.,  as  hia  agent,  made  unlawful 
contracu  for  buytns  and  Belting  aharea  in 
the  public  atocka ;  that  these  contracia  were 
not  apecificallv  performed,  but  that  W.,  aa 
the  agent  of  toe  defendant,  voluntarily  paid 
SOOlTtot  differenoea  againat  the  form  of  the 
ptatutet  end  that  for  aecuring  the  repayment 
of  that  money  to  W.,  the  defendant  gave  his 
promiaaorv  note  to  W.,  and  that  long  after 
the  aame  became  due,  W.  endoraed  it  to  the 
plaintifi,  and  that  the  plaintiffs  afterwards 
threatened  to  commence  an  action  upon  the 
note  againat  the  defendant ;  and  the  defend- 
ant, in  fear  of  the  action,  did,  at  the  request 
of  the  plaintlfla,  give  the  bond  in  queation, 
which  the  plaintifia  accepted  in  lieu  of  the 
promissory  note,  and  the  money  secured 
thereby,  they  well  knowing  that  the  note 
bad  been  made  by  the  defendant  on  the  oc- 
caaion,  and  for  the  purpoee  in  the  plea  men- 
tioned :  Heldt  that  this  plea  was  an  answer 
to  the  action,  inaamuch  aa  the  plaintiffs  took 
the  promiasory  note  after  it  wsa  due,  and  had 
notice  of  the  iUesality  of  the  original  con- 
■ideration  before  the  bond  was  given. 

At  the  trial,  it  appeared  in  evidence,  that 
the  note  wsa  given  to  W.  to  cover  a  sum 
whi^  he,  OS  (rafter,  was  to  pay  for  losses 
on  stock -jobbinff  transactions:  //eU,  that 
this  evidence  did  not  support  the  plea,  which 
stated  that  the  note  was  given  to  secure  the 
repayment  of  money  actually  paid  by  W. 
Amarif  amd  AmaUter  v.  itferyweo/Atfr,  H.  4  db 
5  6.  4.  573 

t3.  In  a  conviction  under  the  3  O.  4,  c.  110, 
h  is  neceaaary  that  the  ofience  should  ap- 
pear to  have  been  proved  on  the  oath  of  one 
or  more  credible  witneases,  and  therefore, 
where  the  conviction  atated,  *'  that  R.  A. 
was  convicted  of  carrying  brandy  liable  to 
oeisttre,'*  (without  sajrinff  uponoath,)  andpro- 
oieded,  "  and  it  ia  this  day,  in  like  manner, 
also  proved,  on  the  oath  of  J.  H.,  that  the 
brandv  waa  taken  from  R.  A.,  and  that  he 
waa  detained  by  an  officer  of  the  navy, 
dbc.:"  Held,  that  carrying  the  brandy  was 
the  offence,  and  aa  that  waa  not  atated  to 
have  been  proved  on  oaih,  the  conviction 
was  bad,  and  that  R.  A.  (having  been  com- 
mitted to  priaon)  waa  entitled  to  be  diacharg- 
ed.  £r|MiHciiidi^e,H.4dt5  0.4.  600 
94.  In  an  action  by  original,  if  the  defendant 
doea  not  eppBer*  the  bail-bond  ia  forfeited  on 
the  quarto  die  poet,  the  other  four  days  being 
allowed  matXj  ejc  grati&;  and  therefore 
where  a  commission  of  bankruptcy  iasued 
against  one  of  the  bail  to  the  aheriff  after  the 
quarto  die  poet,  but  within  four  daya,  it  waa 
held  that  the  penaky  of  the  bond  was  a  debt 
provable  under  the  ooromiaaion,  and  there- 
me  barred  by  the  certificate.  ComIma,  A$' 
tignee^tke  Skerif  tf  MiddU»egt  ▼•  Ham' 
SIM,  Hr4dL5G.  4.  626 

39.  When  a  libel  charsed  the  plaintiff  with 
various  acta  of  cruelty  to  a  horae,  and 
amonsst  others,  with  knocking  out  an  eye, 
and  tne  defendant  pleaded  that  the  charge 
was  tme  in  substance  and  effect ;  the  jury 
having  fonnd  that  it  was  true  in  all  particu- 
laiSt  exoept  that  the  eye  was  not  knocked 


out:  Held,  that  the  justification  was  not 
proved,  and  that  the  plaintiff  was  entitled  to 
a  verdict  on  that  plea.  Weaver  v.  Llovdt 
E.  5  G.  4.  678 

36.  The  plaintiff's  gooda  were  distrained  for 
poor  ratea,  and  upon  the  sale  produced  4/. 
7f .  more  than  was  necessary  to  satisfy  tht 
levy.  The  defendants  tendered  to  him  3Z. 
14«.  which  he  refused  to  accept,  saying  that 
it  waa  too  late,  but  did  not  then,  or  at  any 
other  time,  demand  a  aettlement  of  the  ac- 
count and  the  payment  of  the  overplus : 
Held,  that  the  27  G.  8,  c.  20,  prevented  the 

Shiintiff  from  recovering  without  making  a 
emand  before  the  commencement  of  the 
action,  and  that  the  tender  did  not  make  such 
demand  unneoesaary.  Siwtpeon  v.  BenUk 
and  OtAert,  E.  5  G.  4.  683 

37.  Where  the  pariah  clerk  refuaed  to  road  in 
a  church  a  notice  which  was  presented  to 
him  for  that  purpoee,  and  the  person  pre- 
senting it  read  it  himaelf,  at  a  time  when  no 
part  of  the  church  service  was  actually  going 
on :  Held,  that  although  a  constable  might  be 
juatified  in  removing  him  from  the  church, 
and  detaining  him  until  theaervice  was  over, 
yet  ho  could  not  legally  detain  him  afterwards 
m  order  to  take  him  before  a  magieireie. 
WiUiame  v.  GlenUier,  E.5  G.  4.  699 

38.  By  the  general  turnpike  act,  the  trustees 
of  roeds  are  authorised  to  divert,  shorten, 
alter  or  improve  the  course  or  path  of  any 
of  the  roaas  under  their  management,  and 
divert,  shorten,  vary,  alter,  and  improve  the 
course  or  path  of  any  roads  through  or  over 
any  commons,  or  waste  grounds,  or  uncul- 
tivated lands,  without  making  satiafactioo 
for  the  aame,  and  through  or  over  any  pri- 
vate lands,  tendering  or  making  satisfaction 
to  the  owners  thereof,  and  persons  interested 
therein  for  the  damsge  sustained  thereby : 
Held,  that,  under  this  clause,  the  trustees 
authorized  to  lower  hills  and  raise  hollows : 
Held,  secondly,  that  the  trustees  are  not 
liable  to  an  action  for  a  oonaequential  injury 
rsaulting  from  an  act  which  they  are  author- 
ised to  do.  BoulUm  V.  Crcwtker,^.  b  G.4. 703 

39.  In  an  information  on  the  5  Ann.  c  14,  a.  2, 
against  a  carrier  between  Norwich  and  Lon- 
don, for  having  game  in  hia  poaaession  as 
carrier,  it  ia  not  necessary  to  aver  that  the 
defendant  ia  not  a  person  qualified  to  kill 
game,  nor  that  he  had  the  game  in  his  pos- 
session ktutmingl'if.  The  evidence  for  the 
prosecution  was,  that  game  was  found  in  the 
defendant's  wagon  at  an  intermediate  place 
between  Norwich  and  London :  Held,  that 
there  waa  itufficient  prim&  fecie  evidence 
that  the  defendant  had  it  in  hia  poasession 
as  carrier.  The  evidence  for  the  defendant 
waa,  that  his  book-keeper  living  at  that 
place  did  not  know  of  any  game  having  been 
put  in  there.    Neither  the  driver  of  the  wa- 

Sm  nor  bis  assistant  was  called  as  a  witneaa: 
eld,  that  thia  evidence  did  not  vary  the 
case,  and  that  the  defendant  was  properly 
convicted  of  haviiur  the  game  in  his  poaaes- 
sion ss  carrier.  Tke  SMig  v.  Mank,  E.  5 
6. 4.  717 

40.  Where  a  landlord  haa  been  guilty  of  an  ex- 
cessive distress,  the  tenant  doea  not  waive 
his  right  of  action  by  entering  into  an  ar- 
rangement with  him  respecting  the  sale  of 
the  gooda  seised.  Willoagldni  v.  HodUasse 
and  MarekaU,  E.  5  G.  4.  821 
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41.  A  promMe  made  after  the  commencenMnt 
of  an  action,  ia  not  aufficient  to  auatain  a  re- 
plication that  the  defendant  (who  had  pleaded 
infancy)  ratified  hia  contract  after  he  came 
of  age.  TkomtoH  Y.imnrmorih,  E.  5  G.  4. 884 

42.  An  Aathor  pnbliahealiia  work  in  a  foreign 
oonntry  in  1814,  and  afterwards  agreea  to  sell 
A.  the  exclu8i?e  right  of  printing  the  same 
work  in  this  country,  but  no  agreement  or 
consent  in  writing  was  then  entered  into. 

A.  publishes  the  work  in  September,  1814, 
in  England.  In  1818,  B.  publishes  the  same 
in  England.  In  1822,  tne  author,  by  an 
agreement  m  writing,  assigns  to  A.  the  ex- 
clusive right  of  printing  the  work  in  England : 
Heldt  that  A.  did  not,  by  the  parol  conaent 
given  by  the  author  in  1814,  acquire  the 
ezclusiya  right  of  publishing  the  work  in 
England  :  aecondly,  that  that  could  not  be 
deemed  a  publication  by  the  author,  not  being 
made  on  his  account,  or  for  his  benefit: 
thirdly,  that  the  publication  by  B.  in  1818 
was  a  lawful  publication;  and,  fourthly, 
that  the  author  could  not  afterwards,  in 
1822,  by  making  a  valid  aaaignment  to  A., 
enable  him  to  maintain  an  action  against 

B.  for  selfing  a  copy  of  the  aame  work  after 
auch  assignment  was  executed.  Clemeuti 
V.  Walker,  E.  5  G.  4.  861 

43.  The  Court  will  not  allow  a  plea  in  abate- 
ment to  an  indictment  for  a  misdemeanor  to 
be  amended.  Where  a  defendant  pleads  in 
abatement  to  an  indictment  for  a  misde- 
meanor, that  he  is  a  peer,  he  must  stste  that 
be  is  a  peer  of  the  United  Kingdom,  and  the 
mode  m  which  he  derives  his  title.  The 
J7tM#v.  Cooke,  E.  5  G.  4.  871 

44.  Where,  in  case,  a  plaintiff  alleged  in  his 
declaration  that  he  was  possessed  of  a  mes- 
suage and  premises,  ana  by  reaaon  thereof 
entitled  to  the  use  of  a  stream  of  water  run- 
ning through  the  premises  for  supplying  the 
same  with  water ;  and  that  defendant  erected 
a  certain  dam  hiffher  up  the  stream,  and 
thereby  preventecTthe  water  from  running  in 
its  usual  course,  in  its  usual  calm  and  smooth 
manner,  and  thereby  the  water  ran  in  a  dif- 
ferent channel,  and  with  greater  violence, 
and  injured  the  banka  aiKl  premises  of  the 
plaintiff;  and  on  iasne  joined  on  a  plea  of  not 
ffuiliy,  the  jurjr  found  that  the  plaintiff's 
banks  and  premises  were  not  injured  bv  the 
dam  creeled  by  the  defendant ;  but  aoded, 
that  defendant  had  no  right  to  stop  the  water 
in  the  summer-time ;  the  Judce  ordered  the 
verdict  to  be  enteivd  for  the  defendant: 
HM,  that  the  verdict  was  right,  for  flowing 
water  is  publioi  jui4s,  and  an  individual  can 
only  acquire  a  right  to  it  by  appropriating  so 
much  of  it  as  he  requires  for  a  benefKial 
purpose,  and  therefore,  the  plaintiff  could 
not  recover  damages  for  the  mere  erection 
of  a  dam.  but  was  bound  to  allege  and  prove 
that  he  bad  sustained  an  injury  f^m  the 
want  of  a  aufficient  quantity  of  water.  Wil- 
iianu  V.  Morland,  £.  5  G.  4.  910 

45.  In  an  action  for  maliciousljr  suing  out  a 
commission  of  bankruptcy  against  the  plain- 
tiff, the  defendant  pleaded  that  the  plaintiff 
being  a  trader,  and  being  indebteo  to  the 
defendant  in  the  sum  of  lOOf.,  became  bank- 
nipt,  wherefore  defendant  sued  out  the  com- 
mission. Replication,  de  injuria  sua  pro- 
pria.   Demurrer,  assigning  for  cause  that 


the  plahitiffby  the  rsplieMkm  had  ■ttenipfd 
to  put  ia  iasue  three  distinct  fact8,*-Hhe  act 
of  bankruptcy,  the  tradinc,  and  the  ped 
tioiiinsr  creditors'  debt:  NeU,  that  tboM 
three  Tacts  connected  together,  eonatitnied 
but  one  entire  proposition,  and  that  the  re- 
plication was  therefore  good.  0*Briom  t. 
SaxoH,  E.  5  G.  4.  906 

46.  Trespass  for  breaking  and  entering  tba 
pleintiir'a  rfose.  Plea,  prescribing  in  right 
of  a  messuage  and  land  for  a  right  of  con- 
mon  of  paaiure  on  a  down  or  commoa,  where- 
of the  close,  &c.,  before  the  wrongful  sepa- 
ration thereof  waa  parcel,  and  jvistifying  the 
treepass,  because  the  doee  in  which,  dtc, 
waa  wrongfaUy  endoeed  and  aeparated  from 
the  real  cf  the  common.  Repncatton,  that 
the  close  in  the  declaration  mentioned, 
in  which,  &e.,  waa  a  oloee  called  BargeT 
Cleave  Ghtfden,  and  had  for  thirty  years  mnd 
more  been  separated,  and  divided,  and  en- 
eloeed  from  the  common,  and  occupied  And 
enjoyed  during  all  that  time  in  aeveralty  aod 
adveraely  to  the  peraons  holding  the  mes- 
suage and  land,  in  reapect  of  which  the  richt 
of  common  waa  claimed.  Rejoinder,  that 
the  close  in  which,  dtc.,  had  not  been  occii* 
pied  or  enjoyed  for  thirty  years  or  apwarde  in 
severalty  or  adversely,  aa  alleged  in  the  repK- 
cation.  The  jury  iboiMl  that  nait  of  the  gar- 
den had  been  encloeed  within  tne  thirty  yean. 
and  that  the  alleged  trespass  waa  comniittea 
in  ihat  part  of  tM  garden  only :  AeU,  that 
upon  this  finding  im  defendant  was  entitled 
to  the  verdict,  whether  the  words  of  the  iaaoe* 
the  close  in  which,  dtc,  constituted  an  entira 
or  a  divisible  allegation ;  if  it  was  aa  entire 
allecation,  i?  comprehended  the  whole  of  the 
enclosure  to  which  the  name  of  Bnrgey 
Cleave  Garden  attached,  and  in  that  caea 
the  plaintiff  was  hound  to  prove  that  the 
whole  of  the  garden  had  been  enclosed  up- 
warda  of  thirty  years ;  or  if  it  waa  a  diviai- 
ble  allegation,  it  was  confined  in  its  meaning 
to  that  spot  in  which  the  treepaaa  had  been 
commit  led ;  and  the  jury  having  found  that 
that  apot  had  not  been  encloeed  thirty  year*. 
it  was  immaterial  whether  the  rest  bad 
been  ao  or  not.  BiAanU  v.  FetJto,  E.  5 
G.  4.  918 

47.  Declamtion  stated  that  ]>lainliff  was  poe- 
sessed  of  a  close  of  land  with  treee  growing 
thereon,  to  which  rooks  had  been  ued  to 
roaort  and  aettle  and  build  neete,  and  rear 
their  younc  in  the  troea,  by  reaaon  whereof 
the  plaintin  had  been  uaed  to  kill  and  take 
the  rooka  and  the  youiv  thereof,  ami  great 
profit  and  advamagea  had  accrued  to  Kim ; 
yet  that  defendant  wrongfully  and  aaali- 
ciouely  intending  to  injure  the  pUuntiff,  and 
alarm  and  drive  away  the  rooks,  aad  to 
cause  them  to  forsake  the  treee  of  the  plain- 
tiff, wrongfully  and  unjustly  caused  gnns 
loaded  with  guiopowder  to  be  diaebaived 
near  the  plainiiff*a  cloee,  and  thereby  oia- 
turbed  ano  drove  away  the  rooka,  whereby 
plaimiff  was  provenied  from  killing  the  rooka 


snd  takinff  the  young  thereof.  Plea,  not 
guilty :  tuM,  on  motion  in  arreat  of  judg- 
ment, that  thia  action  waa  not  maintaiiiabfe. 


inasmuch  as  rooka  wero  a  fpedea  of  birda 
fer«  naturv  and  the  plaintiff  could  not  have 
any  property  in  them.  Amaaaiv  Jtfsefealf, 
E.  5  G.  4. 
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POOR. 

Overseen  of  the  poor  are  bound  to  endea- 
vpor  to  find  work  for  the  able-bodied  poor 
who  are  oat  of  employment.  Qiuere, 
Whether  they  can  legalij  give  relief  to  auch 
peraona,  otherwiae  than  by  aettiog  them  to 
work  uid  paying  them  for  their  labour.  The 
King  T.  CfOeM,  Clerk,  M.  4  O.  4.  324 

POOR  RATE. 


].  In  the  pariah  of  W.  the  poor  ratea,  accord- 
ing to  an  ancient  coatom,  had  alwaya  been 
made  withoat  reapeet  to  the  value  of  pro- 
peny  in  the  pariah,  but  according  to  the  aup- 
poeea  ability  of  the  party  charged ;  Held, 
that  peraona  ao  rated,  were  ix>t  rated  in  re- 
eiMct  6t  any  annual  rent,  profit,  or  value, 
within  the  meaning  of  the  56  G.  3,  c.  69,  a. 
3,  and  therefore  were  not  entitled  to  more 
than  one  Tote  at  veatry  meeting,  although 
rated  upon  more  than  5<tf.  Nightingale  v. 
Martkmll  and  Another,  M.  4  G.  4.  313 

S.The  plaintiff*a  gooda  were  diatralned  for 
poor  ratea,  and  upon  the  aale  produced  42. 
7$,  more  than  waa  neceaaary  to  aatisfy  the 
levy.  The  defendanta  tendered  to  him  31. 
lie.  which  he  refoaed  to  accept,  aaying  that  it 
waa  too  late,  but  did  not  then  or  at  any  other 
time  demand  a  aettlement  of  the  account  and 
cbe  nayment  of  the  overplua :  Hdd,  that  the 
87  U.  2,  e.  20,  prevented  the  plaintiff  from 
ittoovering  withoat  making  a  demand  before 
the  commencement  of  the  action,  and  that 
the  tender  did  not  make  auch  demand  un* 
neceaaary.  SimpB4m  v.  Routh  and  Othen, 
E.  5  G.  4.  682 

B.  A  poor  rate  moat  ahow  upon  the  face  of  it 
in  reapeet  of  what  property  the  aaaetement  ia 
made  upon  each  individual  charged  by  the 
rate.  X%c  King  v.  The  Undertaken  if  the 
Aire  and  Cedder  Navigaiian,  E.  5  G.  4.  713 

PRACTICE. 

1.  The  court  will  not  compel  a  defendant  to 
verify  hu  plea.  Merington  v.  Beeket,  Gent., 
Me,  4<.,  T.  4  G  4.  81 

2.  Where  a  latitat  haa  by  miatake  been  aerved 
upon  a  wrong  person,  the  right  person  may 
alter warda  be  served  with  an  aliaa  issued 
upon  it,    — ^  V.  Johnson,  T.  4  G.  4.    95 

3.  The  panel  of  talea  having  been  quaahed  in  a 
apecial  jury  caae,  on  the  ground  of  unindif- 
ference  in  the  aherifT:  Held,  that  a  venire 
UanB  waa  properly  awarded  to  the  coroner, 
althooffh  two  of  the  special  jurymen  appear- 
ed ana  were  awom  on  the  former  cNscasion. 
Upon  an  award  of  talea  at  nisi  orius,  it  ia  not 
neceaaary  that  the  tales  shoula  be  selected 
oni  of  peraona  accidentally  present;  they 
may  be  aelected  out  of  persons  whose  pre- 
sence the  aheriif  or  coroner  has  taken  pre- 
viona  meana  to  obtain.  The  King  v.  Dolby, 
T.  4  G.  4.  104 

i.  Where  a  warrant  of  attorney  contained  a 
atipulaiion  that  execution  might  iasue  upon 
the  judgment,  after  a  year  and  a  dav  with- 
oat revivor  by  scire  facias;  held,  that  the 
portiea  misht  lawfully  make  auch  a  bargain, 
and  that  tne  execution  waa  good.  An  ap- 
plication waa  made  to  set  aside  the  inquisi- 
tion taken  on  an  elegit,  because  it  appesred 
that  all  the  defendant's  landa  were  extended : 
Hdd,  that  the   inqoiaition  waa  altogether 


▼old,  and  that  the  application  to  aet  it 
being  unneceesary,  the  rule  for  that  purpoae 
muat  be  diachaxged.    Morris  v.  /ones,  T.  4 
G.  4.  232 

5.  The  Court  of  Admiralty  have,  m  a  cauae  of 
poeseaaion,  jurisdictioh  to  take  a  veasel  from 
a  mere  wrongdoer,  and  to  deliver  it  to  the 
rightful  owner ;  anid,  therefore,  where  it  ap- 
peared upon  a  rule  niai  for  a  prohibition  to 
reatrain  tne  Admiralty  Court  from  proceed- 
ing in  a  cauae  of  poeseasion,  that  the  proctor 
for  the  defendanta  had  merely  aaserted  them 
to  be  ownera  generally,  and  the  other  party 
had  pat  in  an  allegation,  by  which  it  appeared 
that  he  was  the  regisierM  owner,  and  that 
the  resael  had  wrongfully  come  into  the 
poeeesaion  of  the  defendanta,  and  the  latter 
nad  not  pleaded  any  title,  the  court  dis- 
charged tne  rule  for  a  prohibition.  In  the 
Matter  of  Blanehard,  Baxter,  and  Othere, 
T.  4  G. 4.  244 

6.  Where  a  prisoner  ia  charged  in  execution, 
it  is  not  sufficient  for  the  plaintifTa  attomev 
to  file  the  committitur  piece  in  due  time  with 
the  clerk  of  the  docketa;  he  must  also  see  tha^ 
the  latter  enters  it  on  the  judgment-roll  with- 
in the  time  preacribed  by  R.,  £.  T.  41  G. 
3 ;  and  if  that  be  not  done,  the  priaoner  ia 
entitled  to  be  diacharged.  Purd&m  v.  Brock- 
rid^e,  M.  4  G.  4.  342 

7.  Prtaoners  confirmed  in  the  Marahalaea,  de- 
tected in  playing  at  haxard,  puniahed  by  the 
Court.  King*BBenchPri»on,yLAGt.A.     344 

8.  The  third  proclamation  required  by  the  31 
Eiiz.  c.  3,  muat  be  made  one  month  at  the 
least  before  the  quinto  exactua.  If  it  be  not 
BO  made,  the  court  will  reverae  the  out- 
lawry. 

Quere,  Whether  such  reveraal  ia  for  want 
of  proclamations  within  the  meaning  of  the 
31  Eliz.  c.  3.  or  for  irregularity.  Taylor  v. 
Waters,  M.  4  G.  4.  353 

9.  After  trial  the  court  will  not  relieve  the 
tenant  by  ataying  proceedinga  in  the  eject- 
ment upon  payment  of  the  arrearaof  rent  and 
costa.  Doe  dem,  Harris  v.  Masters,  M.  4 
G.  4.  490 

10.  Where  in  debt  on  simple  contract,  the  de- 
fendant waged  his  law,  the  court  refuaed  to 
assign  the  number  of  compurgators  with 
whom  he  should  come  to  perfect  hia  law. 
King  V.  WiUiawu,  H.  4  db  5  G.  4.  538 

11.  Judgment  cannot  be  entered  up  on  a  war- 
rant of  attorney  more  than  twenty  yeara  old, 
without  an  affidavit  ataiing  facta  which  rebut 
the  preaumption  of  payment.  Hulkev.  Pick- 
ering, H.  4  di.  5  G.  4  555 

12.  In  assumpsit  on  a  promiaaory  note,  defend- 
ant  pleaded  non*aaaumpait,  and  having 
made  up  the  iaaue,  ruled  plaintiff  to  enter  it, 
who.  by  a  mistake,  entered  a  plea  of  not 
guilty.  Defendant  aigned  judgment  of  non. 
pros.:  Held,  that  the  plea  entered  waa  aub* 
etantially  the  aame  ae  the  other,  and  the 
judgment  waa  aet  aude.  Aaron  t.  Chaundy, 
H.  4  dL  5  G.  4.  562 

13.  The  true  place  of  abode  of  the  deponent, 
aa  well  ae  hia  addition,  muat  be  inserted  in 
an  affidavit  to  hold  to  bail  Collins  v.  Good- 
yer,  H.  4  dL  5  G.  4.  563 

14.  Where  the  plaintiff  was  diachareed  under 
the  insolvent  act,  after  iaaue  joined,  and  be- 
fore notice  of  trial  ffiven,  thfl  oours  stayed 
the  proceedings  untn  the  aasiff nee,  or  some 
creditor  of  the  plainttflf,  ehoala  give  aecority 
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lor  oMta.    Heaford  v.  Knight,  H.  4  &  5  6. 
4.  579 

15.  A  certificate  that  a  treepaai  was  wilful  to 
entitle  plaintiff  to  his  full  costs  under  the 
6  &  9  W.  3,  c.  11,  s.  4,  need  not  be  granted 
immediately  after  the  trial  of  the  cause. 
WooUey  T.  Whitby,  H.  4  dL  5  G.  4.  560 

16.  Where  the  defendants,  in  an  indictment  for 
misdemeanor,  submitted  to  a  verdict  of 
guilty,  upon  an  understanding  that  they  were 
net  to  be  brought  up  for  juogment :  Hdd, 
that  the  prosecutor  was  not  entitled  to  costs, 
no  agreement  having  been  expreasly  made 
reapectiiig  them.  The  King  v.  Rawon  and 
Othert,  H.  4  ^  5  G.  4.  59S 

17.  ']'he  court  will  not,  upon  motion,  quash  a 
bad  plea  in  abatement.  The  King  v.  Cooke, 
H.  4  dL  5  G.  4.  618 

18.  A  rule  for  setting  aside  an  inquisition  before 
the  sheriff  for  ezcessiTe  damages.  I'he 
matter  wss  referred,  nothing  being  said  about 
the  costs  of  the  application.  The  arbitrator 
by  his  award  having  reduced  the  damages,  it 
was  hold,  that  the  plaintiff  was  not  entitled 
to  the  costs  of  the  application.  Lewie  v. 
Harris,  H.  4  &  5  G.  4.  620 

19.  A  judge's  certificate,  under  ttat.  22  &  23 
Car.  2,  c.  9,  may  be  granted  within  a  rea> 
sonable  time  after  the  trial.  Johneon  v. 
Stanton,  H.  4  dL  5  G.  4.  621 

20.  Semble,  that  the  court  will  not  stay  the 
proceedings  in  sn  ejectment  until  the  costs 
of  a  former  ejectment  are  paid,  if  it  appear 
that  the  verdict  was  obtained  by  fraud  and 
penury.  Doe  dem.  Reee  v.  Thomae,  H.  4  & 
5  G.  4.  622 

51.  In  an  action  by  original,  if  the  defendant 
does  not  appear,  the  bail-bond  is  forfeited  on 
the  quarto  aie  post,  the  other  four  days  being 
allowed  merely  ex  grati&;  and  therefore 
where  a  commission  of  bankruptcy  issued 
against  one  of  the  bail  to  the  sheriff  after  the 
quarto  die  post,  but  within  four  days,  it  was 
held  that  the  penalty  of  the  bond  was  a  debt 
provable  under  the  commission,  and  there- 
fore barred  by  the  certificate-  CouUon,  At' 
eignee  of  the  Sheriff  of  Middleeex,  v.  Horn- 
man,  H.  4  di.  5  G.  4.  626 

52.  By  the  statute  43  G.  3,  c.  46,  costs  are 
to  b»e  allowed  lo  a  defendant  arrested  with- 
out probsble  cause :  Held,  that  the  statute 
does  not  extend  to  cases  where  the  defend- 
ant pays  money  into  court,  snd  the  plaintiff 
takes  It  out,  although  it  be  a  much  smaller 
sum  than  that  for  which  the  defendant  is 
holden  to  bail.    Davey  v.  Benton,  E.  5  G.  4. 

711 

23.  Where  a  defendant  on  being  served  with  a 
copy  of  a  writ,  demands  to  see  the  original, 
and  it  is  not  shown  to  him.  the  service  is 
irregular,  and  will  be  set  sside  with  costs. 
Thomae  v.  Pearee,  E.  5  G.  4.  761 

24.  The  plaintiff,  in  an  action  of  trespass  hsv- 
iii^  obtained  a  verdict,  signed  final  judgment 
after  the  defendant  had  committed  an  act  of 
bankruptcy,  but  before  the  issuing  of  a  com- 
mission :  held,  that  the  debt  was  provable 
under  a  commission  subsequently  issued, 
and  that  the  defendant,  who  had' been  ar- 
rested on  a  ca.  sa.,  was  entitled  to  be  dis- 
charged on  obtaining  his  certificate.  Behin- 
ton  V.  Vale,  E.  5  G.  4.  762 

85.  A  declaration  was  delivered  before  the  es- 
soien  day  of  Easter  term  with  s  rule  to  plead 
within  the  first  four  days  of  that  term :  Jleld, 


that  the  defendant  had  all  the  morning  of  ths 
fifth  day  to  plead,  and  that  a  judgment  signed 
on  that  morning  was  irregular.  Dunean  v. 
CarUon,  E.  5  G.  4.  798 

26.  A  bill  in  equity  was  dismissed  with  costs. 
The  plaintiff  brought  an  action  for  the  same 
cause,  snd  recovered  a  verdict.  I'he  costs 
in  equity  may  be  set  off  against  the  judg- 
ment, subject  to  the  lien  of  the  attorney. 
Harrison  v.  Bainbridfe,  E.  5  G.  4.         800 

27.  A  party  after  receiving  the  coats  of  a  re- 
ference and  award,  which  by  the  terms  of  a 
rule  of  reference  were  to  be  paid  by  the  other 

Sarty,  cannot  move  to  set  aside  the  award. 
iennard  v.  Harris,  E.  5  G.  4.  801 

28.  Where  in  an  inferior  court,  the  damsges 
in  the  declaration  are  laid  at  lOZ.  and  up- 
wards, the  defendant  may  remove  the  causa 
without  entering  into  a  recognisance  to  psy 
the  debt  and  costs  sccording  to  the  19  G.  3, 
c.  70,  s.  6.  Atterhorough  ▼.  Hardy^  E.  5 
G.  4.  802 

29.  A  demand  of  a  plea  is  necessary  before 
signing  judgment,  except  where  defendant 
is  in  cusiod]^  of  the  sheriff,  snd  plaintiff  has 
declared  against  him  as  being  in  that  custody. 
Remmington  v.  Johnson,  E.  5  G.  4.  803 

30.  A  rule  to  discharge  s  defendant  in  execu- 
tion for  a  debt  not  exceeding  202.,  he  haviii|g| 
lain  in  prison  more  than  twelve  months,  is 
absolute  in  the  first  instance,  notice  of  the 
application  having  been  served  on  the  plain- 
tifT.    Daviee  v.  JRogert,  E.  5  G.  4.  804 

31.  The  court  will  not  allow  a  plea  in  abate- 
ment to  an  indictment  for  a  miademeanor  to 
be  amended.  The  King  v.  Cooke,  E.  5 
G.  4.  871 

PRINCIPAL  AND  AGENT. 

The  attorney  to  a  commission  of  bankrupt 
applied  to  the  attorney  of  a  mortgagee  of 
premises  belonging  to  the  bankrupt  to  join 
m  the  sale  of  the  mortgaged  premises.  The 
mortgagee  havins  consented,  her  sttomey 
requested  the  banRrupt*s  attorney  to  prepare, 
on  the  part  of  the  mortgagee,  requisitions 
to  the  commissioners  of  banxnipt,  to  ascer- 
tain the  amount  of  principal  and  interest  doe 
upon  the  mortgage.  &c.  The  latter  did  so. 
I'he  sale  did  not  afterwards  take  effect  In 
an  action  brought  by  the  bankrupt's  sttomey 
Bgainst  the  mortffsgee's  attorney  for  the 
amount  due  for  tne  business  done,  it  wss 
held  that  the  question  was  properly  submitted 
to  the  jury,  whether  the  creoit  was  given  to 
the  defendant ;  and  the  jury  having  found 
that  it  was,  that  the  attorney  was  liaole,  al- 
though at  the  time  when  the  business  wss 
done,  it  was  known  to  be  done  for  the  benefit 
of  the  mortgsgee.  Scraee,  Gent.,  one.  ^c.,r. 
Wkittington,  Gent.,  one,  (fc.,  T.  4  G.  4.  11 

PRISONER. 
See  ConvicnoN,  4.    Jusncis,  2.    Pmc- 

TICK,  6,  7. 

PROHIBITION. 

The  Court  of  Admiralty  have  in  a  cause  of 
possession  jurisdiction  to  take  a  vessel  froir 
a  mere  wrongdoer,  and  to  deliver  it  to  the 
rightful  owner ;  and  therefore  where  it  ap- 
peared upon  a  rule  nisi  for  a  prohibition  tc 
restrain  tne  Admirahy  Court  from  proceed- 
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log  in  a  cause  of  posseMion,  that  the  proctor 
for  the  defendants  had  merely  asierted  them 
to  be  owners  eenerally,  and  the  other  party 
had  put  in  an  allegation,  by  which  it  appeared 
that  he  waa  the  registered  owner,  and  that 
the  Yeasel  had  wrongfully  come  into  the 
poesesston  of  the  defendants,  and  the  latter 
nad  not  pleaded  any  title,  the  court  die- 
charged  tne  rule  for  a  prohibition.  In  the 
Malter  of  Blan$hardt  Baxter,  and  Other§, 
T.  4  6.  i.  244 

PROMISSORY  NOTE. 

1.  A.  and  B.  made  a  joint  and  sereral  promis. 
sory  note.  A.  diea,  and,  ten  years  after  his 
death,  B.  paid  interest  upon  the  note.  In 
an  action  brought  upon  the  note  against  the 
executors  of  A.,  it  was  held  that  the  pay- 
ment  of  interest  by  B.^  did  not  take  the  case 
out  of  the  statute  of^limitationa,  so  as  to  make 
A.*s  executors  liable.  Atkintt  and  Othert^ 
EzetutoTt,  T.  Tredgold  and  Otherst  Execu- 
tan,  T.  4  G.  4.  23 

S.  A  promissory  note  for  40{.,  payable  to  bearer 
generally,  and  therefore,  in  law,  payable  on 
demand,  ia  within  the  first  class  of  promis- 
sory notes  in  schedule,  part  1 ,  lo  the  55  6. 
3,  c  184.  and  requires  a  5«.  stamp.  Whit' 
lack  V.  Underwood,  T.  4  G.  4.  157 

S.  Assumpsit  by  the  endorsee  against  t be  maker 
of  a  promissory  note,  payable  to  A.  B.,  or  his 
order.  Plea,  first,  non-assumpsit;  and  se- 
oondlj^.  that  A.  B.  became  a  bsnkrupt,  and 
that  his  property  wss'  duly  assisned  to  as- 
signees, whereby  the  interest,  title,  and  right 
to  endorse  the  promissory  note  before  the 
time  of  endorsement  became  vested  in 
the  assignees,  whereby  the  endorsement  by 
A.  B.  was  yoid,  and  created  no  right  in  the 
ptatntifis  to  sue.  Replication  to  the  last 
plea,  that  the  endorsement  was  made  with 
the  consent  of  the  assignees.  Rejoinder 
taking  issue  upon  that  fact.  A  verdict  having 
been  found  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second,  it  was 
held  that  the  plaintiff  was  entitled  to  judg- 
ment upon  the  whole  record.  First,  because 
the  defendant  who  had  made  the  note  payable 
to  A.  B.,  or  his  order,  was  estopped  from  say- 
ing that  A.  B.  was  not  competent  to  make 
an  order.  Secondly,  because  the  property 
acquired  by  a  bankrupt  subsequently  to  his 
bankruptcy,  does  not  absolutely  vesr  in  the 
assiffnees,  although  they  have  a  right  to  claim 
it ;  but  if  they  do  not  make  any  claim,  the 
bttikrupt  has  a  right  to  such  property  against 
all  other  persons.  Drayton  and  Another  ▼. 
DaU,  M .  4  G.  4.  293 

PROMOTIONS.  535.  677. 

PUBLIC  HOUSE  LICENSE. 
Soe  JcsTiCBS,  3. 

RATE, 

1.  By  the  Manchester  and  Salford  police  act, 
32  G.  3,  c.  69,  rates  were  to  be  made  upon 
"tenants  or  occupiers  of  sU  messuages, 
houses,  warehouses,  shops,  cellars,  vaults, 
stables,  coachhouses,  brewhouses,  and  other 
buildings,  gardens  or  garden-grounds,  and 
other  tenementt  situate  within  the  towns  of 
M.  and  S.  respectively:*'  Held,  that  the 
owner  of  certain  markets  kept  in  the  streets 
of  SL,  in  which  various  articles  were  exposed 


to  sale,  by  persons  who  paid  him  for  that 
privileffe,  but  had  not  any  stalls  fixed  to  the 
grouoo,  was  not  the  occupier  of  a  tenement 
within  the  meaning  of  the  act ;  and  iherefore 
was  not  liable  to  be  rated  in  respect  of  the 
profits  of  such  markets.  The  King  v,Mo$' 
Ujf,  Ban.,  T.  4  O.  4.  226 

2.  Efy  a  local  act  for  building  a  chapel,  tho 
trustees  therein  mentioned  we<c  authorized 
to  appoint  a  treasurer,  clerk,  and  other  offi* 
cers,  and  out  of  the  money  to  be  received 
by  virtue  of  the  act  to  pay  such  salaries  to 
them  aa  they  (the  trustees)  should  think  rea- 
sonable, and  out  of  the  same  fund  thejr 
were  to  pay  to  the  curate  a  yearly  salary  not 
less  than  150{.:  they  were  authonzed  to  bor- 
row any  sum  at  interest,  not  exceeding 
30,000{.;  which  moneys  so  borrowed,  and  the 
interest  thereof,  were  to  be  made  payable- 
out  of  the  burial-fees,  and  out  of  rates  and 
assessments  to  be  made  in  pursuance  of  the 
act.  They  were  also  authoriied  to  grant 
annuities,  provided  the  money  so  raised  by 
annuities  did  not  exceed  the  whole  sum  in- 
tended to  be  raised  for  the  purposes  of  the 
act.  They  were  authorisea  also  to  make 
an  assessment  on  the  occupiers  of  houses^ 
lands,  dLc,  within  the  parish,  not  exceed- 
ing 2«.  Bd,  in  the  pound  on  the  yearly  value, 
and  the  rates  were  to  be  appliea  by  them  t» 
the  purposes  of  that  act  during  such  time  aa 
any  of  tne  moneys  to  be  borrowed  upon  the 
credit  of  the  act  should  remain  unpaid  or 
the  annuity  granted  should  have  continn- 
ance;  and  by  another  clause,  the  trustees 
were  empowered  to  take  a  distress  for  non- 
pajrment  of  the  rates.  The  trustees  ap- 
pomted  under  this  act  raised  asumof  32,636/., 
partly  by  annuity  and  partly  by  borrow- 
ing upon  common  interest;  and  made  a 
rate  to  pay  the  annuities  and  the  interest 
upon  the  whole  monev  borrowed.  A  distress 
having  issued,  the  plaintiff  replevied,  and 
I  he  defendant  avowed  as  collector  of  the 
rates  imposed  by  the  act.  The  plaintiff,  sfter 
setting  out  several  clauses  in  tne  act  of  par- 
liament, pleaded  that  before  the  making  of 
the  assessment,  the  trustees  had  wrongfully 
borrowed  more  than  the  sum  of  30.00(M. 
which,  by  the  act.  they  were  authorized  to 
do,  viz.,  136  by  annuities  and  2,500/.  by  bor- 
rowing, and  that  the  rates  were  made 
amongst  others,  for  the  purpose  of  paying 
the  said  annuities  and  money  borrowea.  Re- 
plication, that  the  burial -fees  were  insuffi- 
cient to  answer  the  purposes  of  the  act,  and 
that  the  annuities  granted  by  the  act  were 
in  existence,  and  that  it  was  necessary  for 
the  trustees  to  rsise  money  by  assessments, 
in  order  to  carry  into  effect  the  purposes  of 
the  act ;  and  that  the  assessments  were  duly 
made  pursuant  to  the  act,  and  without  stating 
that  the  rates  were  made  for  the  purpose  oi 
paying  the  annuities  and  money  borrowed, 
or  any  other  purpose  whatever :  Held,  upon 
demurrer,  that  the  plaintiff  waa  entitled  to 
judgment,  inasmuch  as  the  act  of  parliament 
only  authorised  the  trustees  to  borrow  a 
specific  sum,  and  the  rate  having  been  made 
to  pay  the  interest  due  upon  the  whole  sum 
borrowed,  was  bad  in  toto,  althouffh  the  de- 
fect did  not  appear  upon  the  face  of  it. 
Rithier  v.  H%ghe9,  M.  4  G.  4.  499 

3.  By  55  G.  3,  an  appeal  is  given  against  a 
county  rate  made  in  fixed  proportiona,  in- 
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ira<iabl)r  adopted  for  t  seriea  of  yeavfe*  The 
King  ▼.  The  Juetieee  iff  York,  £.  5  0. 4.  771 
4.  Hy  a  local  act,  giving  to  commianonen  cer- 
tain powera  to  be  ezerciaed  for  the  preaer- 
vation  of  the  town  of  B.  from  the  encroach- 
ments of  the  sea :  it  waa  enacted,  that  there 
should  be  paid  to  the  commissioners  any  rate 
or  duty  which  they  ahoald  think  fit  to  order, 
not  exceeding  the  aum  of  3«.  for  everr  chal- 
dron of  coal  Drought  or  delivered  wit  bin  the 
Umita  of  the  town  t  Held,  that  under  this  act 
a  duty  was  payable  in  respect  of  each  quan- 
tity of  coals  amounting  to  asTeral  chaldrona, 
brought  into  the  town,  akhouffh  at  different 
timea,  in  aeTeral  paroela,  each  containing  a 
less  quantity  tjian  a  chaldron.  MiUe  v.  Fun. 
mcH,  £  5  G.  4.  999 

RELEASE. 

See  CoTtNANT,  1. 

REMAINDER. 
See  DsTist. 

ROAD. 
See  EifCLOSUBE  Act. 

SECURITY  FOR  COSTS. 
See  Praoticb,  14. 

SELECT  VESTRY. 

(ta  the  parish  of  W.  the  poor  rates,  accord- 
ing to  ancient  custom,  had  always  been  made 
without  respect  to  the  value  of  the  pro> 
perty  in  the  parish,  but  according  to  the  sup- 
posed ability  of  the  party  charged ;  Heldt 
that  persons  so  rated,  were  not  rated  in  re- 
apect  of  any  annual  rent,  profit,  or  value, 
within  the  meaning  of  the  58  G.  3.  c.  69,  s. 
3,  and  therefore  were  not  entitlea  to  more 
than  one  vote  at  vestry  meetinga,  although 
>rated  upon  more  than  50(.  TughtingaU  v. 
Marehall  and  Another,  M.  4  G.  4.  313 

SETTLEMENT. 

I.  Upon  the  trial  of  an  appeal  at  the  Quarter 
'Atssions,  the  respondent Jpsrish  proved  relief 
•grnnied  to  the  father  of  the  pauper  by  the 
appellant  parish  before  the  year  1815.  The 
appellant  parish  then  tendered  an  order  of 
-fffssions  made  in  the  year  1815,  quashing  an 
-order  of  justices  for  the  removal  of  the 
brother  of  the  pauper  to  rhe  appellant  parish. 
And  they  tendered  parol  evidence  to  ahow 
that  the  ground  of  the  decision  of  the  court 
of  quarter  sessions  was,  that  the  father  of 
the  pauper  bad  not  at  that  time  any  settle- 
ment in  the  appellant  parish,  and,  conae- 
quently,  that  the  son  hna  not  any  derivative 
settlement  there:  Held,  that  even  if  parol 
evidence  was  admissible  to  prove  the  around 
of  the  decision  of  the  sessions,  still  that  the 
order  of  sessions  was  not  evidence  that  the 
lafher  of  the  pauper  was  not  settled  in  the 
appellant  parish  in  1615,  because  the  father's 
settlement  was  a  matter  that  arose  collate- 
rally on  the  trial  of  the  firet  appeal.  The 
KtHf  V.  The  Tnhahitante  of  Knaptoft,  E.  5 
G.  4.  883 

2  An  illegitimate  child,  bom  in  an  eztra-paro- 
chiid  place,  does  not  follow  the  settlement 
of  its  mother.  The  King  v.  The  Inhabitants 
of  St.  Nithofat,  Leiaeter,  E.  5  G.  4.        889 

SETTLEMENT— 5y  Apgfrentieeehip. 

The  statute  56  G.  3,  c.  139,  a.  1,  requiring  that 
the  order  of  justicea  for  the  binding  out  of 


pftrish  ipprenticea,  aball  bt  referred  to  in  thi 
indenture  by  the  date  thereof,  ia  compulsory ; 
and  therefore  an  indenture  in  which  the  date 
of  the  order  ia  omitted,  ia  void,  and  no  aet- 
tlement  ia  gained  by  serving  under  it.  The 
King  V.  The  InkabtUnle  ^  Bawbergh,  T.  4 
G.4.  828 

SETTLEMENT— JJy  Eetate. 

1.  A  written  agreement  waa  made  for  the  pur- 
chase of  an  estate,  to  be  paid  for  by  two  in- 
stalments ;  the  first  waa  to  be  payable  with- 
in a  few  days  after  the  signing  ot  the  agree- 
ment, and  the  last  after  the  expiration  of 
aeven  montha.  The  vendor  waa  to  make 
out  a  good  title  on  the  payment  of  the  last 
instalment,  and  to  eonvey  the  premises;  hot 
the  purchaser  waa  to  be  let  into  posaeaaion 
upon  the  payment  of  the  first  instalment. 
The  purchaser  paid  the  firat  inatalment,  and 
was  let  into  possession,  and  coniihued  in 
possession  for  a  year  and  a  half,  but  the  last 
mstalment  was  never  paid,  nor  any  convey- 
ance ever  executed ;  and  the  purchaser  after- 
wards gave  up  the  contract  upon  receiving 
back  part  of  the  first  instalment :  Hdd,  thai 
under  thia  contract,  the  purchaser  did  not 
acquire  equitable  eatate,  so  as  to  gain  a  set- 
tlement under  the  9  G.  1,  c.  7.  s.  5.  The 
King  V.  The  InhabUanU  of  Geddington, 
T.7g.4.  129 

2.  A  widow,  before  assignment  of  dower,  has 
not  such  an  interest  in  the  land  of  which  she 
is  dowable,  as  to  be  irremovable  from  the 
parish  in  which  the  land  lies.  The  King  v. 
The  InhabUante  of  North  Weald  Banett, 
E.  5  G.  4.  724 

SETTLEMENT— By  Hiring  end  Semee, 

1.  The  pauper  was  hired  to  serve  as  a  servant 
in  husbandry,  from  Michaelmas,  1821,  to 
Michaelmas,  1822,  at  weekly  wages ;  and  if 
he  and  his  master  could  not  acree  for  the 
harvest,  he  waa  to  harvest  Tor  himself. 
Previously  to  the  harvest,  the  master  offered 
the  pauper  52.  for  the  harvest,  which  he  ac- 
cepted, and  continued  in  the  service  the 
whole  year :  Held,  that  this  was  an  excep- 
tive, and  not  a  conditional  hiring,  and  that 
no  settlement  was  gained.  Sex  v.  AHhomr, 
T.  4  G.  4.  112 

2.  A  pauper  was  by  indenture  hired  for  a  year 
as  a  dnver  in  a  colliery,  at  the  wages  of  1«. 
lOd.  for  a  good  day'a  work,  not  exceeding 
fourteen  hours,  and  2d.  a  day  more  when 
that  time  was  exceeded,  and  he  was  to  for- 
feit 10«.  &d.  for  every  act  of  disobedience, 
and  2«.  6<l.  per  day  for  lying  idle,  (to  be  de- 
ducted out  of  his  wages.)  There  was  a  pro- 
viso, that  nothing  in  the  indenture  should  be 
construed  to  oust  the  jurisdiction  of  the  jus- 
tices, or  to  prevent  either  master  or  servant 
fi^om  applying  to  them  in  ease  of  disputes ; 
and  a  covenant,  that  in  rase  the  master, 
about  Christmas,  should  wish  to  repair  any 
engine,  dtc,  belonging  to  the  colliery,  he 
might  atop  the  workinga  for  any  period  not 
exceeding  seven  daya,  without  paving  any 
wages  to  the  pauper,  unleaa  employed  in 
other  work :  Held,  that  thia  was  a  condi- 
tional, and  not  an  exceptive  contract,  and 
that  the  pauper  gained  a  aettlement  by 
serving  under  it  for  the  whole  year.  JRetv. 
The  InhtAUante  rf  Byker,  T.  4  G,  4.       114 

3.  An  agreement  was  made  between  A.  and 
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B.,  thtt  the  Ittter  tlioiild  um  for  three 
yeare  at  It.  per  dajr ,  when  B.  had  work  to 
dOt  and  when  he  had  no  work,  A.  was  not 
to  be  paid.  At  the  time  when  (he  agree- 
ment was  made,  the  master  toM  (he  eenrant 
that  he  ahonld  not  have  work  for  him  daring 
the  whole  year,  and  particularly  diirinv  (he 
winter,  ana  (hat  when  be  had  not  work  for 
him  he  might  get  work  from  other  people : 
HeU,  that  this  was  an  exceprive  hiring,  and 
that  the  panper  having  worked  for  other 
people  during  the  win(er  season  when  his 
master  had  no  work,  and  having  at  other 
times  worked  for  his  master,  cmring  two 
sucoeseive  years,  did  not  gain  a  settlement. 
The  King  v.  The  Inkabitant§  of  PoleBworth, 
E.  5  G.  4.  715 

4.  Where  a  master,  who  hqd  hired  a  servant 
for  a  year,  at  the  expiration  of  eleven  months 
made  a  complaint  asainst  htm  before  a  jus- 
tice of  peace,  and  ine  latter,  under  the  pro- 
visions of  the  20  O.  2,  c.  19,  s.  2,  committed 
the  servant  to  the  house  of  correction  for  one 
calendar  month,  which  did  not  expire  until 
after  the  end  of  the  year  for  which  he  had 
been  hired :  He2(f,  that  (his  was  an  abiding 
in  the  master*s  service  for  a  whole  year, 
within  the  meaning  of  the  8  &  9  W.  3,  c. 
90,  and  that  the  servant  thereby  gained  a 
settlement.  The  King  v.  The  Inhabitanti 
e/HaZZow,  E.  5G.  4.  739 

V  The  father  of  a  pauper  aged  fourteen  years, 
agreed  bv  parol  to  give  a  snoemaker  a  guinea 
for  teaching  his  trade  to  the  pauper  for 
twelve  months.  The  son  served  the  twelve 
months  under  that  agreement.  At  the  end 
of  that  period,  the  father  agreed  that  hie  son 
shoald  work  for  the  shoemaker  for  twelve 
months,  making  shoes  at  3d.  per  pair  the 
first  six  months,  and  4^.  per  pair  the  last  six 
months;  under  this  latter  agreement  the 
pauper  served  six  months  only:  Held,  that 
this  latter  service  could  not  be  connected 
vrith  the  service  of  the  former  year  ao  as  to 
give  a  settlement,  inasmuch  as  the  first 
agreement  created  the  relation  of  teacher  and 
sdiolar,  and  not  that  of  master  and  servant, 
and  (he  whole  year's  service,  required  to 
confer  a  settlement,  must  he  under  a  con- 
tract or  contracts  crearine  the  relation  of 
master  and  servant.  The  Kiu^  v.  The  In* 
habitants  of  SaifU  Mary  KidtDtlln,  E.  5 
G.4.  750 

6.  A  pauper  had  been  hired  three  years  at  20Z. 
per  annum  aa  a  looker.  The  duty  of  looker 
IS  to  superintend  the  flocks  and  fences  of 
his  employer.  When  he  was  hired,  his 
master  told  him  that  he  should  nor  have  full 
employment  for  him,  but  thst  he  would  em- 
ploy him  as  much  as  he  could.  He  was  not 
to  do  any  work  for  his  master  other  than 
(hat  belonging  to  the  office  of  looker,  with- 
out receiving  extra  wages.  During  the  first 
year  and  three-quarters  he  worked  for  his 
master  only,  but  was  alwajrs  p:iid  extra  for 
any  work  not  belonging  to  his  office  of 
looker:  Hdd^  that  there  was  not  any  hiring 
for  a  year,  and  (hat  the  pauper  did  not  gain 
a  settlement  bv  service  under  such  a  hinng. 
Tho  King  T.  The  Inhabitant t  of  Lydd,  E.  5 
G.  4.  754 

*.  A  petiper  was  hired  to  serve  for  part  of  a 
year.  Three  weeks  before  the  expiration  of 
the  period  of  service,  the  mistress  asked  the 
panper  to  stay  again.    The  pauper  replied 

TOL.  n.  66 


that  she  had  IM  objection  if  they  could  ifftee 
about  wages.  They  did  agree  for  31.  fOf., 
and  It.  earnest  was  paid ;  nothing  was  then 
said  aa  to  the  time  for  which  the  pauper  was 
to  serve,  but  a  week  afterwards  the  mistress 
said  to  the  pauper,  '*  I  have  hired  yon,  but 
mentioned  no  time ;  remember,  that  you  are 
hired  for  fifty-one  weeks,'*  to  which  the 
pauper  assented :  Heldt  that  this  was  a  good 
hiring  for  a  year.  The  King  v.  The  Inhahi' 
tanlt  of  Market  Boeworiht  E.  5  G.  4.  757 
8.  Where  a  pauper  served  under  a  yearly  eoiw 
tract  in  the  parish  of  A.,  and  was  afterwards 
hired  in  the  same  parish  by  the  same  master 
for  a  less  period  than  a  year,  (there  being  no 
interruption  of  the  service,)  and  during  the 
latter  period  removed  with  his  master  into 
the  pariah  of  B.,  and  served  him  there : 
Hddi  that  the  pauper  acquired  no  settlement 
in  that  parish,  inasmuch  as  no  part  of  hia 
service  there  was  under  a  yearly  hiring. 
The  King  v.  The  Inhabitante  of  Apelthorpe, 
E.  5  G. 4.  892 

SETTLEMENT— By  Payment  qfSaioo. 

A  settlement  may  be  gained  by  being  fated  and 
paying  parochial  taxes  in  respect  of  a  (ene- 
men(,  being  above  the  value  of  101.  Rex  v. 
The  Inhahitantt  of  St.  Panerag,  Middieeext 
T.  4  O.  4.  123 

SETTLEMENT— By  renting  a  Tenement. 

1.  The  pauper  was  hired  for  a  year  as  a  shep- 
herd :  he  was  to  have  a  house  and  garden 
rent  fVee,  la.  a  week,  and  the  going  of  thirty 
sheep  with  hia  master's  flock,  as  wages. 
He  served  for  two  years  at  those  wsges  in 
the  parish  of  I.,  during  all  which  time  the 
sheep  went  on  his  master's  fiirm,  the  whole 
of  which  was  situated  in  that  parish.  The 
feed  of  the  sheep  was  worth  162.  per  snnum : 
Held,  that  this  did  not  confer  a  settlement, 
it  not  being  any  part  of  the  bargain  that  (he 
sheep  should  be  pasture  fed. 

Semble,  That  in  order  (o  gain  a  settlement 
by  renting  s  tenement,  the  peuper  must  re- 
side upon  some  part  of  it.  The  King  v. 
The  Inhabitante  ef  Bardwelh  T.  4  G.  4.  161 

2.  A  pauper  was  hired  for  a  year,  and  had  by 
agreement  a  house  and  garden,  a  rood  of 
potato  land,  and  the  keep  of  a  cow  on  his 
master's  land.  After  the  pauper  had  served 
ten  years,  his  cow  failing  in  milk,  the  pauper 
had  in  lieu  of  the  cow  two  heifers  kept  for 
him  through  the  kindness  of  his  master,  and 
not  in  consequence  of  any  barsain.  The 
potato  land  and  the  keepof  twoneifors  was 
of  the  annual  value  of  lOf.,  but  the  potato 
land  and  the  keep  of  the  one  cow  was  of 
less  annual  value  than  10/. :  Held,  that  the 

Caliper,  by  havinff  the  potato  land  and  *the 
eep  of  the  two  heifers,  before  the  passing 
of  (he  Stat.  59  G.  3,  c.  50,  gained  a  settle- 
ment :  but,  semble,  that  bv  iiaving  the  po- 
tato land  and  the  keep  of^  the  two  heifers 
after  the  passing  of  the  59  G.  3,  c.  50,  he 
would  not  have  gained  a  settlement.  l%e 
Kingy.  The  Inhabitante  of  Bennevorth,  E.  5 
G.  3.  775 

3.  A.  hired  a  house  for  101.  a  year,  and  put  into 
it  his  furniture  worth  above  \5l.,  and  lived 
in  it  above  a  year.  Having  applied  for  re- 
lief, the  parish  officers  were  compelled  by  a 
magis'rate's  order  to  gram  it.  After  the 
relief  was  granted,  the  landlord  demanded 
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his  rent,  bat  allowed  A.  a  fortniebt't  time  to 
pay  it.  Before  that  time  expired,  and  before 
the  rent  waa  paid,  the  paui^r  was  remoTed 
to  another  parish  by  an  order  of  two  joatices. 
After  he  had  been  removed,  he  eolci  hit  fur- 
niture and  paid  the  year's  rent:  Held,  first, 
that  the  parish  officers  having  been  compelled 
to  grant  relief,  A.  had  thereby  become 
actually  chargeable,  and  was  therefore  re- 
movable by  statute  35  G.  3,  c.  101,  ahhough 
he  had  resided  abo?e  forty  dsys  on  the  tene- 
ment. 

Hdd,  secondly,  that  at  the  time  when  the 
order  of  removal  was  made,  he  had  not 

Eined  any  settlement  in  the  removing  parish, 
cause  he  hod  not  then  paid  a  year's  rent  as 
required  by  the  59  6.  3.  c.  50.  The  King 
V.  The  Inhabilanti  qf  AmpthiU,  B.  5  6. 4.  647 

SHAM  PLEAS. 
See  Plbaduio,  5. 

SHIP. 

1.  The  43  G.  3,  c.  56,  s.  2,  prohibits  the  con- 
▼eying  in  anv  ship  from  any  place  in  the 
United  Kingdom,  a  greater  number  of  per- 
sons than  in  the  proportion  of  one  person  for 
every  two  tons  of  the  burden  of  the  ship, 
and  every  such  8hi|>  is  to  he  deemed  to  be 
of  the  burden  described  in  the  certificate  of 
registry  ;  end  if  ony  ship  is  partly  laden  wiih 
goods,  the  master  is  prohibited  from  taking 
on  board  a  greater  number  of  persons  than 
in  the  proportion  of  one  person  for  every  two 
tons  oi  that  part  of  the  ship  remoining  un- 
laden: //eU,  under  this  act,  that  vessels 
partly  laden  with  goods  were  to  be  deemed 
of  the  burden  described  in  the  certificate  of 
registry.  Bithop  and  Another  v,  Maeintoeh 
and  Antfther,  H.  4  &  5  G.  4.  556 

8.  Defendants'  testator  being  sole  owner  of  a 
ship,  signed  snd  delivered  to  the  plaintiff', 
G.  J.  kT,  an  instrument,  describing  the  ship 
as  copper  bolted,  (but  not  reciting  the  certi- 
ficate of  registry ;)  at  the  foot  of  which  was 
written,  "Sold  the  within  mentioned  ship 
to  G.  J.  K."  He  afterwards  executed  a  bill 
of  sale  to  the  plBintifi*  in  the  usual  form, 
which  did  not  describe  the  ship  aa  copper 
bolted.  She  was  not  copper  bnlted.and  plain- 
tiff declared  in  assumpsit  against  the  defend- 
ants(as  executors  of  the  vendor)  for  the  breach 
ofhis  warranty  in  that  particular:  Held,  (hat 
the  action  could  not  be  maintained,  the  in- 
strument first  mentioned  being  void  by  the  34 
G.  3,  c.  68,  s.  14.  Kain  v.  Old  and  Othert, 
Exeeuton,  H.  4  &  5  G.  4.  627 

3.  A.  snd  B.  (being  owners  of  nine-sixteenth 
shares  of  a  ship,  and  also  husbands  or  ma- 
naging owners)  by  deed  sold  five-sixteenths 
to  C.  The  deed  contained  a  covenant  that 
C.  should  be  appointed  to  the  command  of 
the  ship,  and  that  A.  and  B.  should  continue 
to  have  the  management,  as  husbsnds,  and 
should  elect  the  tradesmen  snd  appoint  ail 
the  officers ;  and  that  if  C.  should  relinouish 
the  command,  or  die,  A.  and  B.  shoulo  ap- 
point such  fit  person  to  succeed  him  ss  might 
be  approved  of  \>y  him  or  his  executors,  or 
that  he  or  they  might  nominate  a  fit  person 
to  the  command  in  his  stead,  snd  that  A.  and 

B.  should  be  employed  as  the  agent  of 

C.  in  the  concerns  of  the  ship;  and  if  C. 
should  be  niinded  to  sell  all  or  any  of  his 
shares  he  might  do  so,  upon  condition  that 


the  purchasers  should  abide  by  the  stfpalt 
tions  in  the  deed,  and  not  remove  A.  and  B., 
or  the  survivor  of  them,  firom  being  managing 
owners,  so  long  as  they  should  perform  the 
stipuUtions  on  their  part :  Hdd,  that  aU 
though  the  covenant  to  continue  A.  and  B., 
as  C.'s  agents  in  the  concerns  of  the  ship, 
might  be  lawful  if  it  stood  alone,  yet  the  deed 
being  founded  on  a  contract  for  the  sale  of 
the  snares,  with  a  stipulation  for  the  appoint- 
ment to  the  command,  and  the  continuance 
of  the  management,  it  was  illegal  and  void. 
Card  and  Uannttn  ▼.  Hope,  H.  4  dL  5 
G.  4.  661 

SHIP  OWNER. 
Set  AvESAOB,  1. 

SIMONY. 

Where  a  contract  was  msde  for  the  sale  of  a 
next  presentation,  the  parties  at  the  time 
knowing  the  incumbent  to  be  at  the  point 
of  death,  expecting  an  immediate  vacancy : 
Held,  that  the  contract  was  simontacal,  and 
the  presentation  made  in  pursuance  of  it  by 
the  purchaser  void,  although  the  clerk  pre- 
sented wBs  not  privy  to  the  transaction,  and 
the  contract  was  not  entered  into  with  a  view 
to  the  presentation  of  any  particular  person. 
Fox  V.  the  Biihop  of  CheMter,  H.  4  dL  5 
G.  4.  635 

SLANDER. 
See  Pleading,  18. 

SLAVE  TRADE. 

Where  certain  persons  who  had  been  slaves 
in  a  foreign  country,  where  slavery  was 
tolerated  by  law,  escaped  thence,  and  got  on 
board  a  British  ship  of  war,  on  the  hi^h 
seas :  Held,  that  a  British  subject  resident  in 
that  country,  who  claimed  the  slaves  as  his 
propf>rty,  could  nor  maintain  an  action 
agamst  the  commander  of  the  ship  for  har- 
bouring the  slaves  after  notice.  Forhee  v. 
Cochrane  and  Another,  M.  4  G.  4.  443 

STAGE  COACHES. 
iSee  Toll,  1. 

STAMP. 

1.  A  bill  was  in  fsct  drawn  on  the  21  st  day  of 
December  for  212.  payable  two  months  sfter 
date ;  but  on  the  face  of  it  purported  to  bear 
date  on  the  31st :  it  was  held  to  require  only 
a  stamp  of  2«..  which  is  imposed  by  55  G. 
3,  c.  184,  on  bills  for  that  sum,  not  exceed- 
ing two  months  sfter  date.  The  word 
"date,"  as  there  used,  meaning  the  period 
of  payment  expressed  on  the  face  of  the  bill. 
Vpetone   and  Another  v.  Marchant,  T.  4 

G.  4.  IC 

2.  A  promissory  note  for  40/..  payable  to  bearei 
generally,  and  therefore,  in  law,  payable  on 
demand^  is  within  the  first  class  of  promis- 
sory notes  in  schedule,  part  1,  to  toe  :>5  G. 
3,  c.  184.  and  requires  a  5s.  stamp.  Whit- 
lock  V.  UndertDood,  T  4  G.  4.  157 

3.  An  assignment  by  indenture  of  a  judgment- 
debt  is  not  an  assignment  of  property  within 
the  meaning  of  the  55  G.  3,  c.  154,  sch. 
part.  1,  tit.  Conveyance,  and  does  not  there- 
fore require  an  ad  valorem  stamp  Lbut  must 
have  the  ordinary  deed-stamp.  nTarren  v. 
Howe,  M.  4  G.  4.  281 

4.  A.  having  consigned  goods  to  B.,  sent  hia 
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die  feDowiof  order:  "Pay  to  A.  B.  the 
proeeede  of  a  shipment  of  gdoda,  valae  aboat 
90001.,  oonsignfltid  by  rae  to  you."  C,  by 
wridng,  eonaented  to  pay  over  the  full 
ainonot  of  the  net  Droceeoa  of  the  gooda : 
Hdd,  that  neither  of  these  instruments  re- 
qimred  such  a  stamp  as  the  atamp  acta  im- 
pond  on  billa,  drafta,  or  orders  for  the  pay- 
meot  of  money.  Jone$  and  Aneiker  v. 
Sia^§9m  and  Otken,  M.  4  6.  4.  318 

8T0CK.J0BBING. 
See  Etioenck,  14. 

STOPPAGE  IN  TRANSITU. 
Su  Vendor  and  VsKDn,  5. 

TENEMENT. 

5«eRATB. 

TOLL. 

By  a  turnpike  act,  a  toll  of  Aid,  was  impoeed 
apon  every  horse  or  other  beast  drawins  any 
oosch  or  other  carriage;  for  every  horse 
drawing  singly  any  carriage,  the  aame  toll ; 
for  every  horse  drawing  any  wagon  or  other 
such  carnage  drawn  by  two  horses  more, 
the  sum  of  ^.;  for  every  horse  laden  or  un- 
laden, and  not  drawinff ,  the  sum  of  Id.  The 
itatute  then  provideiTthat  no  person  ahould 
be  liable  to  pay  toll  more  than  once  in  any 
one  day  at  any  toll-gate  for  paasing  and  re- 
psisiog  in  any  one  day  with  the  aame  horaea 
and  carriagea  through  the  same,  but  all  per- 
•ons  having  paid  toll  once,  and  producing  a 
ticket  denoting  the  payment  of  such  toll, 
were  afterwar(&  to  paaa  and  repass  with  the 
•ame  horaea  and  carriages  toll  free  during 
the  same  day.  A  stage  coach,  drawn  by 
four  horses,  paaaed  through  a  gate  erected 
under  this  act  of  parliament,  and  paid  the 
toll  In  the  evening  of  the  aame  day,  a  dif- 
ferent coach,  caltea  by  the  same  name,  be- 
longing to  the  same  proprietor,  driven  by  the 
same  coachman,  and  arawn  by  the  aame 
foar  horses,  but  carrying  different  passen- 
gers and  difierent  parceia  for  hire,  passed 
through  the  same  gale :  Held,  that  a  second 
toll  was  payable  m  respect  of  this  carriage 
and  horses.  Loarmg  v.  Stone,  M.  4  G.  4. 515 

TRANSFER  NOTE. 
See  Vendor  and  Vendee,  5. 

TREAD  MILL. 
See  Justices,  2. 

TRESPASS. 

1.  Trespass  for  breaking  and  entering  the 
plaintiff's  manor.  Pleas,  first,  general  is- 
me ;  second,  that  from  time  immemorial 
there  hath  been  and  still  is  a  public  port 
puily  within  the  said  manor,  and  also  m  a 
river  which  has  been  a  public  navigable  river 
from  time  immemorial,  and  that  tnere  ia  in 
that  part  of  the  port  which  is  within  the 
manor,  an  ancient  work  necessary  for  the 
preservation  of  the  port,  and  for  toe  aafety 
and  convenience  of  the  ships  resorting  to  it : 
«bat  this  work  was,  at  toe  several  times 
when,  &,c.,  in  decay ;  that  plaintiff  would  not 
repair  it,  but  neglected  so  to  do,  wherefore 
defendants  entered  and  repaired.  Replica- 
tion, de  injurift.  Verdict  tor  plaintiff  on  the 
first  plea,  and  for  defendants  on  the  second  : 
Held,  thst  plaintiff  was  entitled  to  judsment 
Bon  obetante  veredicto,  as  the  second  plea 
did  not  state  that  immediate  repairs  were 


necessary,  or  that  any  one  bound  to  do  so 
had  neglected  to  repair  after  notice,  or  that  a 
reasonable  time  for  repairing  had  elapsed,  or 
that  defendants  had  occasion  to  use  the  port. 
Quaere,  Whether  the  plea  would  have  oeen 


ffood  had  it  contained  thoee  allegations.  ThM 
£arl  0/*  Lantdale  v.  Nelson  and  otkere, 
M.  4  G.  4.  302 

2.  Where  the  parish  clerk  refused  to  read  in 
church  a  notice  which  waa  preaented  to 
him  for  that  purpose,  and  the  person  pre- 
senting it  read  it  himself,  at  a  time  when  no 
part  of  the  church  service  was  actuallj^  going 
on :  Held,  that  although  a  constable  might  be 
justified  in  removing  him  from  the  church, 
and  detaining  him  until  the  service  was  over, 
yet  he  could  not  legally  detain  him  afterwarda 
in  order  to  take  nim  before  a  magiatrate. 
Williame  v.  GlenieUr,  E.5  G.  4.  699 

TROVER. 

1.  The  owner  of  a  freehold  house,  in  which 
there  were  various  fixtures,  sold  it  by  auc- 
tion. Nothing  was  ssid  about  the  fixtures. 
A  conveyance  of  the  house  was  executed, 
and  possession  given  to  the  purchaser,  the 
fixtures  still  remnining  in  the  nouse  :  Held, 
that  they  pasned  by  the  conveyance  of  the 
freehold  ;  and  that  even  if  they  did  not,  the 
vendor,  after  giving  up  the  possession,  could 
not  maintain  trover  for  them.  A  few  arti- 
cles, which  were  not  fixtures,  were  alao  left 
in  the  house  \  the  demand  described  them 
together  with  the  other  articles,  as  fixtures, 
and  the  reftisnl  was  of  the  fxturet  demanded: 
Held,  that  upon  this  evidence  the  plaintiff 
could  not  recover  them  in  this  action.  Cole" 
grave  v.  Diae  Snntoe,  T.  4  G.  4.  76 

2.  Where  A.  boui^ht  goods  of  a  trader  who  had 
previously  committed  an  act  of  bankruptcy, 
and  paid  for  them  bonS  fide  without  know- 
ledge of  the  bankruptcjr :  Held,  that  the  aa- 
signees,  under  a  commission  issued  M:ainst 
the  eeller,  could  not  maintain  trover  for  the 

foods,  the  payment  being  protected  by  the 
Jac.  1,  c.  15.  B.  14.     Cki»h  and  Another, 
Aisignees,  v.  Young,  M.  4  G.  4.  413 

3.  A  customer  was  in  the  habit  of  endorsing  and 
paying  into  his  bankers'  hands  bills  not  due. 
which,  if  approved,  wereimmediatelyentered 
(as  bills)  to  hie  credit,  to  the  full  amount, 
and  he  was  then  at  libertv  to  draw  for 
that  amount  by  checks  on  tne  bank.  The 
customer  was  charged  with  intereat  upon  all 
cash  payments  to  nim  from  the  time  when 
made,  and  upon  all  payments  by  bills  from 
the  time  when  they  were  due  and  paid  ;  and 
had  credit  for  interest  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment,  and 
upon  bills  psid  in  from  the  time  when  the 
amount  of  ttiem  was  received.  The  bankers 
paid  away  such  bills  to  their  customers  as 
they  thouffht  fit.  The  bsnkers  hsving  be- 
come bankrupts,  it  was  held,  that  the  cus- 
tomer might  maintain  trover  against  their  as- 
signees for  bills  paid  in  by  him,  and  remain- 
ing in  specie  in  their  hands,  the  cssh  balance, 
independently  of  the  bills,  being  in  fivdur  of 
the  customer  at  the  time  of  the  bankruptcy. 
Thompeon  and  Otkere  v.  (rile$  and  Other; 
A$»ignee$,  M.  4  G.  4.  422 

1.  A.  by  contract  aold  to  B.  a  quantity  of  tal- 
low, then  lying  at  a  wharf,  at  ao  much  per 
cwt.;  and  on  the  same  day  gave  a  written 
order  upon  the  wharfingera  to  weigh,  deli* 


444 


INDSXi 


ret,  tranifer,  and  re-houte  the  Mine.    B. 

hftTiiig  entered  into  a  contract  to  sell  tallow 
to  C,  obtained  from  the  wharfingen  and 

STe  to  C.  a  written  acknowledgment  that 
dy  bad  tranaferred  the  tallow  to  the  ac- 
count of  C,  and  that  C.  was  to  be  liable  to 
charges  from  a  given  date.  B.  having  stopped 
payment,  A.  gave  notice  to  the  wharfingers 
not  to  deliver  the  tallow  to  B.'s  order :  JuU, 
in  an  action  of  trover  by  G.  asainst  the 
wharfingers,  that,  after  their  acEnowledg- 
ment,  thev  held  the  tallow  as  the  agents  of 
C,  and  that  they  could  not  therefore  set  up 
as  a  defence  a  right  in  A.  to  stop  in  transitu. 
Hawes  and  Anotker  v.  Watton,  H.  4  dc  5 
6. 4.  540 

TRUSTEES  OF  TURNPIKE  ROADS. 
See  Action  oir  the  Casb,  5. 

UNDER-LEASE. 
See  AifiturrT,  3. 

VARIANCE. 

I.  Where  a  declaration  against  a  sherifi*  for 
takinff  insufficient  pledges  in  a  replevin-bond 
stated  that  the  party  replevying  levied  his 
plaint  **  at  the  next  county  court,  to  wit,  at 
the  county  court  bolden  on,  dLc,  before  A., 
B.,  C,  and  D.,  suitors  of  the  court/*  which 

{ilaint  was  afterwards  removed  by  re.  fa. 
o.  I  and  bv  that  record  it  appeared  that  the 
plamt  was  levied  at  a  court  holden  before  B., 
F.»  6.,  H.:  Heidi  ihat  the  variance  was 
immaterial,  for  that  it  was  unneoesyary  to 
state  or  prove  the  namea  of  the  suitors,  and 
that  they  might  be  rejected  as  surplusage. 
Draper  v.  Garratt,  T.  4  G.  4  2 

t.  Declaration,  that  for  certain  hire  and  reward 
defendants  undertook  to  carry  goods  from 
London  and  deliver  them  sarcly  at  Dover. 
The  contract  proved  was,  to  carry  and  de- 
liver safely  (tire  and  robbery  excepted): 
Held,  that  this  was  a  variance.  Latiom  v. 
KutUy,  T.  4  6.  4.  20 

3.  Where  in  case  for  alander  of  title  it  appeared 
bjr  the  declaration  that  the  plaintiflf  had  a  cer- 
tain interest  in  the  premises,  and  that  bj  an 
agreement  between  himself  and  the  defend* 
ant,  (from  whom  he  derived  that  interest,) 
he  had  a  clear  right  to  dispose  of  the  whole 
of  that  interest,  but  only  a  doubtful  right  to 
dispose  of  any  portion  of  it,  and  the  plaintiff 
averred  that  he  put  up  his  said  interest  to  sue* 
tion,  and  that  the  defendant  publiohed  a  libel 
of  and  concerning  his  right  to  sell  the  $aid 
intereat ;  the  evidence  being  that  he  offered 
for  sale  a  portion  of  that  intereat  only :  Held, 
that  this  was  a  fatal  variance.  MiUman  v. 
PnUti  M.  4  G.  4.  486 

VENDOR  AND  VENDEE. 

1.  The  owner  of  a  freehold  houae,  in  which 
there  were  various  fixtures,  sold  it  by  auc- 
tion. Nothing  was  said  about  the  fixtures. 
A  conveyance  of  the  house  was  executed, 
and  possession  ^ven  to  the  purchaser,  the  fix- 
tures still  remaining  in  the  house :  Held,  that 
they  passed  by  the  conveyance  of  the  free- 
hold ;  and  that  even  if  they  did  not,  the  ven- 
dor, after  giving  up  the  possession,  could 
not  maintain  trover  for  them.  A  few  articles 
which  were  not  fixtures  were  also  left  in  the 
house :  the  demand  described  them  together 
with  the  other  articles,  as  fixtures,  and  the 
refusal  was  oixiMjuiuree  demanded  :  Held, 


that  upon  this  evidenos  the  plaiBiiff  oooM 
not  recover  them  in  this  action*  CeUgreiu 
V.  DioM  Santoe,  T.  4  Q.  4.  76 

2*  A.  being  seised  in  fee  of  the  manor  of  F.  and 
the  demesne  lands  thereof,  and  of  all  the  coal 
mines  lying  under  the  manor,  enfeofied  C. 
D.  of  and  m  certain  cloees,  except  and  al- 
waya  reserved  to  the  feoffor,  his  beirs,  and 
(ueignsi  all  tithes  of  corn  and  grain,  and  also 
except  and  always  reserved  out  of  the  said 
feoffment  unto  the  feoffor  and  hia  beira,  all 
the  coals  in  all  or  any  of  the  said  lands  and 
premises,  together  with  free  liberty  for  them, 
the  said  feoSmr  and  his  heirs,  and  his  and 
their  lueigne  and  servanta,  at  all  times  there* 
after,  during  the  time  that  he,  the  feafor, 
and  hie  Aetrs,  thonU  continue  owners  and 
proprietore  of  the  demeone  lande  ef  F.,  to 
sink  and  dig  pits,  or  otherwise  tu  sough  and 
get  coals  in  all  and  every  the  laiida  and  pre- 
mises, and  to  sell  and  carry  avray  the  same 
with  carts  and  carriages,  or  otherwise  to  dta- 
poee  of  the  same  coals  at  hia  and  their  free 
will  and  pleasure,  he,  the  said  feoffor,  and 
his  heirs,  paying  to  the  feoflee,  his  heira  and 
assigns,  sucn  satisfaction  for  the  damages  aa 
two  neighboura,  indifi*erently  choeen  by  the 
feofiee  and  feofibr,  their  heirs  and  assigns, 
should  from  time  to  time  award. 

The  heirs  of  the  feoffor  having,  for  a  vtln* 
able  consideration,  conveyed  to  a  purchaser 
in  fee  the  manor  of  F.  and  its  demesne  lands, 
with  its  Bppurtenances,  snd  sU  the  coal 
mines  under  (amongst  others)  the  lands  in 
question,  dtc,  it  was  held  that  the  coals 
were,  by  the  exception,  reserved  to  the  feoff- 
or in  fee,  and  therefore  that  they  passed  to  the 
purchaser:  Held,  alao,  that  the  latter  was 
entitled,  under  the  express  liberty  reserved, 
to  enter  upon  the  land,  to  dig  pits,  and  get 
the  coals,  so  long  as  he  remamed  owner  of 
the  demesne  lands. 

Semble,  That  the  express  liberty  is  not 
restrictive  of  that  which  would  be  implied 
by  law  to  get  the  coals,  and  that  the  pnr- 
chaaer  would  be  entitled  to  an  incidental 
right  toget  them  co-extensive  with  his  es- 
tate. The  Earl  of  Cardigan  v.  ArmiUu(e, 
T.  4  G.  4.  f97 

3.  Where  A.  bought  goods  of  a  trader  who  had 
previously  committed  an  act  of  bankruptcy, 
and  paid  for  them  bona  fide  without  know- 
ledge of  the  bankruptcy  :  Held,  that  the  as- 
signees under  a  commission  issued  sgainst 
the  seller,  could  not  msintain  trover  for  the 
goods,  the  payment  being  protected  by  the 
1  J.  1,  c.  15,  s.  14.  Cash  and  Another^  At- 
aignee9,y.  Young,  M.  4  G.  4.  413 

4*  By  the  conditions  of  a  sale  by  auction,  the 
purchaser  was  to  pay  30  per  cent,  upon  the 
price,  upon  being  declared  the  highest  bid- 
der, and  the  reaidue  before  the  goods  were 
removed.  A  lot  was  knocked  down  to  A., 
as  the  highest  bidder,  and  delivered  to  him 
immediately.  After  it  had  remained  in  his 
handa  three  or  four  minutes,  he  stated  that 
he  had  been  mistaken  in  the  price,  and  re- 
fused to  keep  it.  No  part  of  the  price  had 
been  paid :  Held,  that  it  was  a  questkm  of 
fact  for  the  jury,  whether  there  had  been  a 
delivery  by  the  seller,  and  an  actual  accept- 
ance by  the  buyer,  intended  by  both  parties 
to  have  the  eflfect  of  transferring  the  ri^ht 
of  possession  from  one  to  the  other*  FhiUifo 
V.  BietoUi,  M.  4  G.  4.  SU 
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5.  A.  by  eoDtract  lold  to  B.  •  quantity  of  tal- 
low, then  lying  at  a  wharf,  at  ao  much  per 
cwt.;  and  on  the  aame  day  gave  a  written 
order  upon  the  wbarfingera  to  weigh,  deli- 
Ter,  transfer,  and  re-houae  the  aame.  B. 
haTing  entered  into  a  contract  to  aell  tallow 
to  C.,  obtained  from  the  wbarfingera  and 

STO  to  C.  a  written  acknowledgment  that 
By  bad  tranaferred  the  tallow  to  the  ac- 
connt  of  C,  and  that  C.  waa  to  be  liable  to 
cbargea  from  a  given  date.  B.  having  aiopped 
payment,  A.  gave  notice  to  the  wharfiDftera 
not  to  deliver  the  tallow  to  B.*a  order :  HeUt 
in  an  action  of  trover  by  C.  against  the 
wharfiittera,  that,  after  their  acknowledg- 
oient,  tfiiey  held  the  tallow  aa  the  agents  of 
C,  and  tnat  they  oonld  not  therefore  set  up 
IS  a  defence  a  right  in  A.  to  stop  it  in  tranaitu. 
Hawta  and  Another  v.  Wottan  and  Another, 
H.  4  &  5  6.  4.  540 

S.  In  aaaumpstt  for  not  delivering  goods  upon 
a  given  day,  the  true  meaaure  of  damages  is 
the  difference  between  the  contract  price  and 
that  which  gooda  of  a  similar  quality  and  de- 
scription oore  on  or  about  the  day  when  the 
goods  ought  to  have  been  delivered.  Oame* 
ferd  V.  Carrott  and  Oikere,  H.  4  &  5 
6. 4.  624 

7.  Defendant's  testator  being  sole  owner  of  a 

■hip,  aigned  and  delivered  to  the  plaintiff  G. 

J.  K.  an  instrument  describing  tne  ship  aa 

copper  bolted,  (but  not  reciting  the  certificate 

of  resistry ;)  at  the  foot  of  which  was  written, 

"  SoM  the  within- mentioned  ship  to  G.  J. 

K."    He  afterwarda  executed  |  bill  of  sale 

to  the  plaintiff  in  the  usual  tbrro,  which  did 

not  describe  the  ship  as  copper  bolted.    She 

was  not  copper  bolted,  andf  plaintiff  declared 

hi  awumpsit  against  tne  detendanta,  (as  exe- 

cotors  or  the  vendor,)  for  the  breach  of  hia 

warranty  in  that  particular.    Heldt  that  the 

•ction  could  not  be  maintained,  the  inatni- 

oient  &Bt  mentioned  being  void  by  the  34 

6.  3.  c.  68,  a.  14.     JTain  v.  Old  and  Othere, 

JSnrator*,  H  4  &  5  G.  4.  627 

8.  A.  and  B.  (being  owners  of  nine-sixteenth 

ibares  of  a  ship,  and  alao  huabanda  or  ma- 

Bsging  owners)  by  deed  sold  five-sixteenths 

10  C.    The  deed  contained  a  covenant  that 

G.  ihonld  be  appointed  to  the  command  of 

the  Blup,  and  tnat  A.  and  B.  ahould  continue 

to  have  the  management,  as  husbands,  and 


ahould  elect  the  tradesmen  and  appoint  all 
the  ofiicers ;  and  that  if  C.  ahould  relinauiah 
the  command,  or  die,  A.  and  B.  ahould  ap- 

Eint  such  fit  person  to  succeed  him  aamignt 
approved  of  b)r  him  or  his  executors,  or 
that  he  or  they  miffht  nominate  a  fit  person 
to  the  command  in  nia  stead,  and  that  A.  and 

B.  ahould  be  employed  aa  the  agent  of 

C.  in  the  concerns  of  the  ship;  and  if  C. 
ahould  be  minded  to  sell  all  or  an^  of  hia 
ahares,  he  might  do  ao,  upon  condition  that 
tho  purchaaera  should  abide  by  the  stipula- 
tions in  the  deed,  tmd  not  remove  A.  and  B., 
or  the  survivor  of  them,  from  being  managing 
owners,  so  long  as  they  should  perform  the 
stipulationa  on  their  part :  KeU,  that  al- 
though the  covenant  to  continue  A.  and  B., 
as  C?s  asents  in  the  concema  of  the  ahip, 
might  be  lawful  if  it  atood  alone,  yet  the  deed 
beinff  founded  on  a  contract  for  the  sale  of 
the  snares,  with  a  stipulation  for  the  appoint- 
ment to  the  command,  and  the  continuance 
of  the  management,  it  was  illegal  and  void. 
Card  and  Cannan  v.  Hope,  H.  4  dL  5 
G.  4.  661 

9.  At  a  aale  of  gooda  by  auction,  certain  con- 
ditions of  sale  were  read  before  the  biddinsa 
commenced,  but  were  not  attached  to  the 
catalo/{iie.  An  agent  for  the  defendant  waa 
the  higheat  bidder  for  a  lot,  and  tbe  auc- 
tioneer put  down  the  price  1062.,  and  the 
agent'a  name  opposite  that  lot  in  bis  cata- 
logue :  Held,  that  aalea  of  gooda  by  auction 
are  within  the  29  Car.  2,  c.  3,  a.  17,  and  that 
no  sufficient  memorandum  of  the  bargain 
waa  siffned  to  satisfy  that  aection,  the  condi- 
tions of  sale  not  being  annexed  to  the  cata- 
logue. Had  they  been  annexed,  it  would 
have  aufficed  to  put  down  the  agent'a  name, 
(hat  of  hia  principal  not  being  neceasary. 
Kenwerthy  v.  5dbo/eM,  £.  5  G.  4.  945 

WAGER  OF  LAW. 
See  Pkactice,  10. 

WARRANTY. 
See  Snir,  2. 

WARRANT  OF  ATTORNEY. 
Su  Fbactici,  11. 

WITNESS. 
See  EvinmcB,  14. 
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In  thi  F^vth  Tbar  of  ths  Reion  of  Okorgk  IT. 


MEMORANDA. 

Lord  GiFFOKD  having  been  appointed  Master  of  the  Rolls,  Sir  William 
Deapsh  Best,  Knight,  one  of  the  Judges  of  the  Court  of  King's  Bench,  took 
his  seat  as  Chief  Justice  of  this  Court  on  the  first  day  of  this  term. 

On  the  Idth  of  May,  WiUiam  St.  Julien  Arabin  and  Thomas  WUdt,  of 
the  Inner  Temple,  Esquires,  were  called  to  the  degree  of  the  coi(  and  gave 
lings,  with  the  following  motto :  **  Regi  regnoque  fidelis.*' 

•«!  •TUCKER  and  TOLEMAN,  Assignees  of  B.  TUCKER. 

V.  JONES. 

A  statement  in  a  deposition  before  the  oommianonere  of  bankrupts,  that  aparty  promised  to 
meet  one  of  his  creditors  at  a  given  place,  and  failed  to  do  so,  is  not  suifiLcient  evidence  to 
establish  an  act  of  bankruptcy  under  49  G.  3,  c.  121,  s.  10. 

TtEis  was  an  action  hy  the  plaintiffs,  as  assignees  of  B.  Tucker,  a  bankrupt. 
At  the  trial,  before  BosANqusT,  Serjt.,  at  the  last  Somerset  Spring  assizes,  Uie 
defendant  not  having  given  notice  of  any  intention  to  dispute  the  act  of  bank- 
niptey,  the  plaintiffs  proceeded,  under  the  49  G.  3,  c.  121,  s.  10,  to  establish 
it,  by  pntting  in  the  depositions  taken  before  the  commissioners.  The  deposi- 
tion stated,  that  J.  Brown,  the  deponent,  called  at  the  house  of  B.  Tucker,  who 
then  and  there  promised  to  meet  deponent  next  day,  at  the  office  of  B.  and  O. 
Smith,  the  solicitors  for  deponent's  employers,  in  relation  to  his  giving  secu- 
rity for  a  debt  then  owing  by  him  to  deponent's  employers,  over  due.  And 
deponent  further  stated,  that  he  and  his  employers  attended  accordingly  at 
Messrs.  Smith's  office  at  the  time  appointed,  and  waited  there  a  considerable 
time,  bat  B.  Tucker  did  not  attend  the  appointment,  but  altogether  absented 
himself  from  the  said  place  of  appointment. 
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No  other  proof  being  offered,  the  learned  serjeant  directed  a  nonsuit,  on  the 

S round  that  the  deposition  did  not  contain  any  statement  of  the  baniLrupt*8 
aving  absented  himself  with  a  view  to  delay  creditors. 

Taddy^  Serjt.,  now  moved  for  a  rule  nisi  to  set  aside  this  verdict  and  have 
a  new  trial,  contending  that  there  was  a  sufficient  prim&  facie  statement  of  the 
bankrupt's  having  absented  himself  with  intent  to  delay  his  creditors :  it  being 
immaterial  for  this  purpose  whether  he  absented  himself  from  his  dwelling- 
house,  or  from  a  *place  at  which  he  had  appointed  to  meet  his  creditors,  p,. 
In  Crimmingham  v.  Lmng,  2  Marsh.  236,  the  chief  justice  said,  the  bank-  ^ 
rupt  '*  had  several  creditors,  at  the  sight  of  whom  he  ft«quendy  left  his  occupa- 
tion on  the  exchange,  desiring  his  friend  to  say  that  he  was  not  there ;  and  on 
one  occasion  he  broke  an  appointment  which  he  had  made  with  a  creditor  to 
meet  him  there.  There  cannot  be  stronger  evidence  of  a  man  absenting  him- 
self from  his  creditors.*' 

Best,  C.J.  If  there  were  any  evidence  that  the  party  absented  himself  from 
the  place  appointed,  with  a  view  to  delay  his  creditors,  the  direction  of  the 
learned  Serjeant  was  wrong ;  but  there  is  no  evidence  of  that  sort,  and  all  that 
the  deposition  states  is  a  mere  breach  of  appointment :  such  a  statement  does 
not  present  even  a  prima  facie  case  of  an  act  of  bankruptcy,  nor  any  thing  from 
which  it  can  be  presumed  that  the  party  was  absent  from  the  place  appointed 
with  any  intention  to  delay  his  creditors.  Nor  is  there  any  thing  in  this  case 
to  impugn  that  which  has  been  cited.  There,  the  proprietor  of  a  theatre  retired 
behind  the  scenes  to  avoid  a  sheriff's  officer,  at  the  same  time  giving  orders  to 
be  denied  to  him.  In  another  instance,  the  circumstance  of  a  party's  having 
crossed  the  street(a)  was  holden  a  sufficient  absenting  himself;  but  there  was 
also  clear  evidence  of  an  intention  to  delay  creditors.  It  is  not  fit,  however, 
that  men  should  be  entrapped  into  acts  of  bankruptcy ;  and  we  should  extend 
our  decisions  beyond  the  policy  of  the  bankrupt  laws,  if  we  were  to  hold  a 
mere  breach  of  engagement  as  prima  facie  evidence  of  an  act  of  bankruptcy. 

Park,  J.  In  order  to  support  an  action  by  assignees,  the  depositions  before 
the  commissioners,  when  adduced  *as  evidence  of  an  act  of  bankruptcy,  p*^ 
ought  to  contain,  on  the  face  of  them,  what,  if  unanswered,  would  amount  ^ 
to  a  clear  act  of  bankruptcy ;  but  no  one  can  say  that  this  deposition  contains 
any  statement  to  such  an  effect ;  all  that  is  alleged  amounts  only  to  an  omission 
to  observe  an  engagement,  and  nothing  is  said  of  any  intention  to  delay  creditors. 

BuRRouoH,  J.  Oimmingfumi  v.  Ltdng  was  a  case  very  different  from  the 
present.  There  the  party,  who  was  the  proprietor  of  a  theatre,  retired  behind 
the  scenes  to  avoid  a  creditor,  but  here  there  is  no  evidence  whatever  of  any 
such  intention. 

Rule  refused. 

(a)  Chenoveik  v.  Hay,  1  M.  &  S.  676. 


HARRISON  V.  ALLEN  and  Othera,  Executors  of  W.  TOUNGHUSBAND. 

The  defendant,  who  had  contracted  for  jewellery,  was  to  return  it  in  a  twelvemonth,  and  if 

he  omitted  to  do  ao,  to  pay  for  it  a  certain  price,  with  hUertgt, 
The  plaintiff  sued  for  the  amount,  the  jewellery  having  been  retained ;  but  the  only  coanti  in 

the  declaration  applicable  to  his  case  were  a  count  for  goods  sold  and  delivered,  and  a  count 

fur  interest  on  money  due  and  forborne. 
The  jury  havins  found  a  verdict  for  the  sum  demanded,  with  interest,  the  court  refhaed  to  set 

aside  the  Terdict,  or  to  reduce  the  damages. 

Thb  plaintiff  sued  in  assumpsit  on  a  contract,  under  which  the  testator  had 
purchased  of  him  a  quantity  of  jewellery,  on  the  following  terms  ;  viz.,  to  return 
the  jewellery  within  a  twelvemonth,  and  if  he  omitted  to  do  so,  to  pay  for  it  a 
certain  price,  with  interest  The  first  count  of  the  declaration  stated  tlie  con- 
tract, without  any  mention  of  the  interest ;  and  at  the  trial  before  Park,  J*« 
Guildhal  sittings  after  last  term,  the  plaintiff  failed  to  establish  his  demand, 
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loeording  to  the  statement  in  that  count ;  but  as  there  was  a  count  for  goods 
,.-.  sold  and  *ddivered,  and  a  count  for  interest  on  money  due  and  forborne, 

^  together  with  the  usual  money  counts,  the  jury  found  a  verdict  for  the 
plaintiff,  196/.,  and  interest  from  March,  1819,  60/. 

Taddy,  Serjt.,  now  moved  for  a  rule  nisi  to  set  aside  this  verdict  and  enter  at 
nonsuit,  or  to  reduce  the  damages. 

The  plaintiff,  having  failed  to  substantiate  his  special  count,  cannot  recover 
on  the  two  common  counts,  because  the  whole  was  one  contract,  and  ought  to 
have  been  aptly  described  in  a  single  count :  he  cannot  recover  for  part  of  the 
contract,  namely,  the  goods  sold,  in  one  count,  and  for  the  residue  of  it,  namely, 
the  interest,  in  another.  [Burrouoh,  J.,  referred  to  Slack  v.  Lowell^  3  Taunt. 
157,  where,  upon  a  contract  for  the  sale  of  goods,  to  be  paid  for  by  a  bill  at  & 
certain  date,  it  was  holden,  the  price  might  bear  interest  from  the  day  when  the 
bill  would  have  been  due,  and  that  the  interest  might  be  recovered  as  damages 
00  a  special  count,  for  the  non-delivery  or  non-payment  of  the  bill ;  but  that  i^ 
in  such  a  ease,  upon  a  general  count  for  goods  sold  and  delivered,  the  jury 
should  give  the  price  and  interest  as  damages,  the  court  would  not,  therefore; 
set  aside  the  verdict.3  At  all  events,  the  defendant  is  entitled  to  have  the  d»- 
mages  reduced,  by  the  amount  of  the  interest  found  by  the  jury,  as  the  payment 
of  interest  is  nowhere  in  the  declaration  alleged  to  have  formed  part  of  the  cott- 
tract  for  the  purchase  of  the  goods :  Gordon  v.  Swan^  12  East,  419. 

Bbst,  C.  J.  It  is  impossible  for  the  court  to  grant  a  new  trial  in  this  ease*. 
The  verdict  is  right  for  the  principal  sum  ;  and  if  the  ground  of  application  hml 
been  that  the  plaintiff  had  received  something  which  *the  defendant  oug^ 
not  to  pay,  the  court  might  have  thought  it  right  to  grant  the  rule :  but  it 
is  not  so,  for,  by  the  express  agreement  between  the  parties,  the  plaintiff  is  en- 
titled to  interest,  and  that  distinguishes  the  present  case  from  Gordon  v.  Smntr 
in  which  there  was  no  stipulation  for  interest.  The  defendant  purchases  jew- 
ellery, which  he  is  to  return  within  a  twelvemonth,  or  to  pay  for  at  a  certain 
price,  with  interest ;  the  goods  are  not  returned,  and  the  interest  becomes  pay- 
able. It  has  been  urged,  indeed,  that  there  is  no  count  expressly  adapted  to 
the  plaintiff *s  case ;  but  where  we  see  the  plaintiff  is  so  clearly  entitled,  shall 
we  do  the  deferidaut  himself  such  injustice  as  to  grant  this  rule,  the  effect  of 
which  will  be  to  deduct  60/.  from  the  payment  he  is  called  on  now  to  make, 
but  to  compel  him  ultimately  to  pay  it  in  a  new  action.  In  motions  for  new 
trial,  the  court  may  fairly  endeavour  to  do  that  which  advances  the  justice  of 
the  cause,  and  by  refusing  this  rule  we  only  save  the  defendant  from  paying, 
with  the  tremendous  interest  of  accumulated  costs,  what  he  is,  in  justice,  bound 
to  pay  at  once. 

Pakk,  J.     The  defendant  is  cleady  liable  to  pay ;  and  justice  having  been 
done,  the  court  ought  to  refuse  the  rule. 

BuKROUOH,  J.     We  see  clearly  that  justice  has  been  done ;  and  when  that  is 
the  ease,  we  ought  not  to  set  aside  the  verdict. 

_  Rule  refused. 

•7]  •GIBSON  V.  MINET  and  Other8.(a) 

The  plaintiff  gave  the  following  order  on  the  defendants,  his  bankers :  "  I  request  yoa  to  hold 
me  4001.  from  my  private  account,  to  the  disposal  of  J.  Mintem  and  Go." 

The  order  waspresented  to  the  bankers,  who  had  also  an  account  with  Mintem  Sl  Co.  ;  but 
Mintem  &  Co.  not  requiring  the  money,  it  was  not  paid  to  them,  or  passed  to  their  ac- 
count. The  plaintiff  revoked  the  order  before  it  was  naid,  or  carried  to  Mintem*s  account ; 
notwithstanding  which  revocation,  the  defendants  afterwards  paid  the  money  to  Mintem 
t  Co. 

A  iory  having  found  for  the  plaintiff,  after  a  direction  to  consider  whether  the  order  was  absQ 
lute  or  conditional,  the  court  refused  to  grant  a  new  trial. 

Thd  was  aa  action  for  money  had  and  received.     At  the  trial  before  Lord 

{a}  From  a  gentleman  at  the  bar. 
VOL.  DC.  58  2  0, 
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OiwoBDt  C.  J.9  ai  6«3d2utt  sittiiigs  after  Hilaiy  term  laeli  it  appeared  dial  die 
plaintiff  kept  an  account  wilh  the  defendantat  who  were  baakera,  and  on  the 
8th  of  Julft  i823»  there  being  at  that  time  a  balance  of  643/.  in  hie  &voort  de- 
livered to  T.  Mintem,  a  partner  in  the  houae  of  J.  Minteni  and  Co*,  a  letter* 
of  which  the  following  ia  a  copy  i 

^  Mesaia*  Mine!  and  Stride. 

**  G^ntlement 
^  I  request  you  to  hold  me  480/.  from  my  private  aeoosnli  to  the  diapoad 
of  J.  Mintem  and.  Go.^ 

••  Wm.  Gnaoir.*' 

Upon  this  order  being  delivered  to  the  defendants  about  die  18th  of  July,  by 
T.  Mintem,  one  of  the  defendants  wrote  in  pencil  on  the  debit  side  of  plain^ 
tiff's  account,r-->«  N.  B.  By  Mr.  Gibson's  letter,  9di  July,  1822,  400/.  is  to  be 
held  at  the  disposal  of  Messrs.  J.  Mintem  and  Co."  On  the  14th  of  Septem- 
ber, 1822,  the  defendants  sent  plaintiff  his  accounts  as-  made  up  to  June  pie- 
ceding,  giving  him  credit  for  648/.,  at  the  same  tame  acknowledging  the  receipt 
of  the  order  in  favour  of  *Mintem  and  Con-but  not  debiting  plaintiff  for  ^^ 
the  amount.  On  the  10th  March,  1823,  die  plaintiff  wrote  to  die  defend-  ^ 
anlB  countermanding  this  order,  and  desirhig  diem  to  hold  the  400/.  to  his  own 
credit,  and  shordy  afterward,  on  finding  that  the  money  was  not  actually  paid 
out,  renewed  the  countermand.  The  defendants  communicated  this  to  Mintem 
and  Co.,  requesting  their  direcdons.^  Mintem  and  Co.,  upon  receipt  of  the 
defendants'  letter,  wrote  to  them  to  place  the  400/.  to  the  credit  of  their  ac- 
count ;  at  the  same  dme  saying,  that  they  should  before  that  time  have  directed 
the  above  sum  to  be  placed  to  dieir  credit,  but  that  they  were  willing  the  plain- 
tiff should  reap  the  benefit  of  the  interest  The  defendants  then  made  the  fol- 
lowing entry  in  their  books :  •*  Wm.  Gibson,  Dr.  to  John  Mintem  and  Co. 
Per  transferred  per  order  in  an  old  letter  of  the  former,  dated  8di  July  last, 
now  first  desired  to  be  acted  upon  by  the  latter ;  400/. :"  and  in  their  ledger 
debited  the  plaindff  to  that  amount.  The  defendants  then  informed  the  pbun- 
tiff  that  they  had  transferred  the  money  to  Mintem.  These  fiidts  were  proved 
by  admissions.  On  the  part  of  the  defendants,  one  witness  stated,  that  on  de- 
livering this  order  to  Stride,  one  of  the  defendants,  Mintem  was  asked  whether 
he  would  have  the  money  then,  to  which  his  answer  was,  that  he  wished  it  to 
be  held  at  his  disposal,  and  that  Stride  assented.  The  action  was  brought  to 
ceoover  the  400/. 

Lord  GiFFORD  left  it  to  the  jury  to  say,  whether  it  was  the  intention  of  the 
parties  that  the  order  should  be  conditional  or  absohiie.  If  it  was  an  abeolbte 
order,  and  accepted  as  such  by  the  defendants,  the  plaintiff  had  no  right  to  re- 
voke it.  %  on  the  other  hand,  it  was  executory,  and  they  thought  that  it  had 
not  been  acted  on,  the  plaintiff  had  a  right  to  revoke  it,  and  his  *cottnter^  p^ 
mand  came  in  time.     The  jury  return^  a  verdict  for  the  plaintiff.  ^ 

Pellf  Serju,  now  moved  for  a  rule  to  show  cause  why  the  verdict  should  nut 
be  set  aside  and  a  new  trial  granted :  he  cited  Lord  Ellenborouoh's  judgment 
in  WUliams  v.  EveretU  14  East,  682 ;  but  the  court  refused  the  mle ;  and  ii 
giving  judgment. 

Best,  0.  J.,  said,  there  is  not  the  slightest  pretence  for  disturbing  die  verdict 
I  perfecdy  accede  to  the  case  cited  from  East :  if  the  money  had  been  actually 
transferred,  or  credit  given  to  Mintem  and  Co.  at  the  time  that  die  order  was 
lodged,  it  would  not  have  been  revocable.  But  here  no  appropriation  whatever 
took  place ;  it  was  left  at  Mintem's  disposal,  and  it  was  not  disposed  of  by 
them.  The  defendants  have  not  dealt  widi  the  money  until  after  the  revocation. 
The  letters  show  that  neither  Mintem  nor  the  defendants  considered  the  money 
as  transferred  or  handed  over.     If  any  part  of  the  money  had  been  advanced, 
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up  ta  thsl  adwnce  tbe  plamtlff  would  have  been  answenble,  but  no  fnrdtaer 
"nie  jarjr  have  done  perfeetly  right 
PiUy  J.,  and  BumoDOH,  J.,  concurred ;  and  the 

Rule  was  refueed  acoordn^i^. 


*10]  •PENNER  9.  DUPLOCK  and  Andlier. 


Payment  of  rent  by  a  leeeee  to  e  leeaor  after  the  lesaor'i  title  has  expired,  and  after  the  leasee 
has  notice  of  an  aihrerae  daim,  does  not  amonnt  to  an  acknowledgment  of  title  in  the  feasor, 
or  to  a  nttnal  anemmeiit,  nnleas  at  the  time  of  payment  the  leasee  knows  the  pieeisa  nS" 
tnie  of  the  adverse  claira^  or  the  manner  in  which  the  lessor's  title  has  expired. 

Rbplktin.  Defendants  avowed  and  made  cognisance  for  one  yearns  rent  of 
a  cottage  and  land,  holden  by  Fenoer,  as  tenant  to  Duploek.     Plea,  non  tenniil 

At  the  triid  before  Bkst,  J.,  at  the  last  Sussex  assiies,  the  case  proved  was 
ia  substance  ae  fellows : 

Duploek  bought  die  premises  in  the  year  1798  of  CoUinUt  wha  took  them 
under  the  will  of  Brooks.  In  1812,  Duploek  let  them  to  Fenner,  who  paid 
rat  to  Duploek  legotarly  till  ColHns  died  in  1815.  Judge,  the  heir  a*  bw  of 
Brooks,  then  set  up  a  claim  to  the  estate,  alleging  that  Collins  took  only  a  lilb** 
interest  under  Brooks's  will,  and  Fenner,  the  rent  having  been  demanded  of  him 
by  Judge,  refused  to  pay  it  any  longer  txr  Duploek ;  Duploek  distrained,  when 
Fenner,  after  consulting  with  his  professional  adviser,  paid  the  rent  to  Duploek, 
and  continued  to  do  so  till  1821.  At  that  period  Judge  renewed  his  claim,  and 
Fenner  acquiescing  in  it,  and  refusing  to  pay  rent  any  longer  to  Duploek,  Du- 
ploek distrained  in  1823,  and  the  present  replevin  ensued.  From  seme  of  the 
evidence  in  the  cause,  the  jury  were  induced  to  believe  that  Duploek  knew  he 
took  an  estate  only  for  the  life  of  Collins,  and  that  though  Fenner,  from  1815 
to  1821,  knowing  of  the  existence  of  Judge's  claim,  had  paid  rent  to  Duploek, 
yet  that  he  had  paid  it  in  ignorance  of  the  precise  nature  of  Judge's  claim,  and 
in  ignorance  that  Duploek  had  only  an  estate  for  the  life  of  Collins ;  and  con- 
sidering the  payments  to  have  been  made  thus  in  ignorance,  they  found  a  ver- 
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diet  for  the  plaintiff,  under  the  direction  of  the  learned  *judge,  who  pot  it 
to  them,  whether  the  payments  had  been  made  with  foil  knowledge  of 
the  state  of  Duplock's  title. 

Bo$anqueii  Seijt.,  now  moved  for  a  rule  to  show  cause  why  the  verdict  found 
for  the  plaintiff  should  not  be  set  aside,  and  instead  thereof,  a  verdict  entered 
for  the  defendants,  on  the  ground  that  payment  of  rent  to  Duploek  by  Fenner, 
afker  he  knew  the  existence  of,  and  had  consulted  on.  Judge's  daim,  wae  an 
acknowledgment  of  Duploek  as  landlord,  equivalent  to  a  new  taking,  if  indeed 
it  did  not  amount  to  an  actual  attornment ;  and  that  as  he  had  taken  the  pre- 
mises  of  Duploek,  an  attornment  to  Fenner  would  be  void  under  the  stat.  of 
11  a.  2,  c.  19. 

Bbst,  C.  J.  I  entertain  the  same  opinion  now  as  at  the  trial  of  die  cause : 
it  was  a  fit  question  to  leave  to  the  jury,  whether  Fenner,  subsequendy  to  the 
death  of  CoUins,  paid  rent  to  Duploek  in  ignorance  of  the  nature  of  Duplock's 
title,  and  the  jury  having  decided  diat  such  was  the  ease,  have  put  an  end  to 
any  question  of  law.  According  to  the  case  of  England  d.  Sybum  v.  Slade^ 
4  T.  R.  682,  a  tenant,  though  he  cannot  dispute  the  right  of  his  landlord  to  de^ 
mise,  may  show  that  his  tide  has  expired,  and  the  rule  is  founded  on  good 
sense  and  justice ;  because  if  it  were  otherwise,  the  tenant  might  be  called  on 
to  pay  his  rent  twice  over.  Although,  however,  a  tenant  may  show  that  his 
landlord's  title  has  expired,  yet  if  he  enters  on  a  new  tenancy,  he  shall  be 
bonnd ;  but  before  he  can  be  so  bound,  it  must  appear  that  he  was  acquainted 
with  all  the  circumstances  of  the  landlord's  title :  the  landlord,  before  he  enters 
into  any  new  contract,  must  say  openly,  •^My  former  title  is  at  an  end; 
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*will  yoQt  notwithstanding,  go  on  T**  The  defendant  in  the  present  case  p^.n 
knew  that  his  title  was  at  an  end ;  was  it  honest  in  him  to  persist  in  his  l- 
claim,  and  to  call  for  rent  under  such  circumstances  T  There  is  no  ground 
whatever  for  saying  that  any  attornment  took  place ;  payment  of  rent  may  in- 
deed be  evidence  of  an  attornment;  but  before  we  can  decide  whether  an 
attornment  has  taken  place,  we  must  look  at  the  circumstances,  and  see  whe- 
ther they  do  not  rebut  the  presumption  of  an  attornment,  and  the  circumstances 
of  the  present  case  repel  any  such  presumption.  The  jury  have  found  in  what 
way  the  bargain  was  entered  on ;  the  defendant  knowing  he  had  no  title,  and 
the  plaintiff  not  knowing  in  what  way  the  defect  was  occasioned ;  it  would, 
therefore,  be  gross  injustice  if  we  were  to  set  aside  the  verdict,  or  grant  a  new 
trial. 

Park,  J.  If  the  point  had  been  differently  stated  to  the  jury,  there  might 
have  been  ground  of  complaint,  but  tlie  question  was  fairly  left  to  them,  and  it 
is  not  material  for  the  court  to  express  an  opinion  as  to  the  verdict.  I  think  I 
should  not  have  concurred  in  it ;  but  as  the  chief  justice  has  expressed  himself 
satisfied,  the  verdict  ought  not  to  be  disturbed. 

BuBBouGH,  J.  The  question  of  fact  was  properiy  left  to  the  jury*  and  they 
having  decided  it,  the  rule  must  be 

Refused. 
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In  an  ngreoment  to  let,  in  which  there  wob  no  clause  of  re-entry,  the  following  stipniation 
held  to  be  a  oorenant,  and  not  a  condition  operating  in  defeasance  of  estate : 

"  It  is  also  hereby  agreed  and  clearly  understood,  that  in  case  the  said  A.  W.,  or  his  hein. 
executors,  and  assigns,  sliould  want  anv  part  of  the  said  land  to  build,  or  otherwise,  or  caoss 
to  be  built,  then  the  said  T.  R.,  or  his  neirs,  executors,  or  assigns,  shall  and  will  give  up  that 
part  or  parts  of  the  said  land  as  shall  be  requested  by  the  said  A.  W.,  by  his  making  an 
abatement  in  proportion  to  the  rent  charged,  and  also  to  pay  for  so  much  of  the  fence,  at  a 
£ur  valuation,  as  he  shall  have  occasion  n-om  time  to  time  to  take  away,  by  his  giving  or 
leaving  six  months*  notice  of  what  he  intends  to  do." 

This  ejectment  was  brought  on  the  engagement  to  give  up  possession,  con- 
tained in  the  following  agreement : 

**  Memorandum  of  an  agreement  between  Mr.  Archer  Willson,  of  Stockwell, 
in  the  county  of  Surrey,  of  the  one  part,  and  Thomas  Rippon,  Esq.,  of  Clapham 
Road,  of  the  same  county,  of  the  other  part,  viz. : 

'*  A.  W.  agrees  to  let  (certain  pieces  of  land  described  in  the  agreement,)  and 
T.  R.  agrees  to  take  the  above-mentioned  pieces  of  land,  for  the  term  of  twenty- 
one  years,  by  paying  to  A.  W.  or  his  heirs*  executors,  administrators,  or 
assigns,  a  yearly  rent  of  30/.,  clear  of  all  taxes  or  abatement  whatever,  either 
parochial  or  parliamentary,  that  are  imposed  or  may  hereafter  be  imposed ;  and 
it  is  also  further  agreed^  and  dearly  understood^  that  in  case  the  said  A,  W. 
or  his  heirs,  executors,  and  assigns^  should  want  any  part  of  the  said  land 
to  build  or  otherwise,  or  cause  to  be  buUi,  then  the  said  T.  JR.,  or  Ids  heirs, 
executors,  or  assigns,  shall  and  wUl  give  t^  that  part  or  parts  of  the  said  land 
as  shall  be  requested  by  the  said  A.  W.,  by  his  making  an  abatement  in  pro* 
portion  to  the  rent  charged,  and  also  to  pay  for  so  much  of  the  fence,  at  a 
fair  valuation,  as  he  shall  have  occasion,from  time  to  time,  to  take  away,  by 
his  giving  or  leaving  six  months^  notice  of  what  he  intends  to  do.  And  T. 
R.  agrees  to  fence  in  the  said  pieces  of  *land  with  new  oak-posts,  rails,  p^.i 
and  pales ;  to  keep  the  same  in  good  tenantable  repair  during  the  term ;  ^ 
the  walls  of  the  foundation  of  the  intended  building  to  remain  as  they  now  stand 
until  wanted  to  build  on ;  the  rent  to  commence  the  29th  September  next 
Witness  our  hands,  this  12th  day  of  September,  1809.  And  it  is  also  fbrther 
agreed,  that  after  A.  W.,  or  h\a  heirs,  executors,  or  assigns,  have  taken  so  much 
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sf  the  said  land,  not  leaving  one  acre,  or  as  much  as  will  satisfy  T.  R.,  then 
T.  R.  shall  be  at  fiill  liberty  to  relinquish  the  remaining  part  of  the  land ;  and 
A.  W.  agrees  to  pay  to  T.  R.  a  fair  valuation  for  the  remainder  of  the  said 
fence,  so  measured  and  valued  by  two  proper  persons,  one  chosen  by  T.  R.  and 
the  other  by  A.W.,  or  his  heirs,  executors,  or  assigns,  and  whatever  they  agree 
to  shall  be  the  price.  Also,  if  A.  W.  shall  have  occasion  to  take  down  the 
cow-house  on  or  before  the  end  of  five  years,  A.  W.  shall  pay  three-fourths  of 
the  expense  of  the  cow-houses,  and  if  within  ten  years,  one  half  of  the  expense. 
••Witness,  "A.  Willson. 

•*  Henry  WUUan.  "  Thomas  Rifpon." 

The  lessors  of  the  plaintiff  were  executors  and  devisees  in  trust,  under  the 
will  of  Archer  Willson,  and  the  defendant  occupied  the  premises,  under  an 
assignment  from  Rippon.  At  the  trial  before  BEflrr,  J.,  at  the  last  assizes  for 
the  county  of  Surrey,  it  was  contended,  on  the  part  of  the  defendant,  that  the 
engagement  to  give  up  possession  when  the  lessor  should  require  it  for  the  pur> 
poses  of  building,  was  not  a  condition  operating  in  defeasance  of  the  estate,  but 
a  mere  covenant,  for  the  breach  of  which  the  remedy  was  by  an  action  for  dap 
mages,  or  an  application  to  Chancery,  but  not  by  ejectment;  and  Bbst,  J.,  being 
of  this  opinion,  the  plaintiff  was  nonsuited. 

«l o  ^Lawea^  Serjt.,  now  applied  for  a  rule  nisi  to  set  aside  this  nonsuit  and 
-'  have  a  new  trial.  He  contended  that  the  clause  in  the  agreement  for 
giving  up  possession,  when  the  lessor  should  require  it  for  the  purpose  of 
building,  was  a  condition,  and  not  a  covenant,  and  he  cited  Dot  dem.  Wilson 
V.  Ma^  2  M.  A,  S.  541,  where  Lord  Ellrnborouoh  inclined  to  consider  a 
similar  stipulation  as  a  condition.  The  same  construction  was  pursued  in  But' 
sdl  V.  Coggins^  8  Yes.  jun.  34.  If  the  lessor  had  entered,  and  had  been  sued 
in  trespass,  he  might  have  pleaded  liberum  tenementum ;  and  if  the  demise  had 
been  replied,  he  might  have  shown  that  it  was  determined.  T\imer  v.  Mey^ 
motU  1  Bingh.  158,  was  an  authority  to  show  that  the  lessor  might  enter,  even 
forcibly,  when  the  term  was  determined. 

Best,  C.  J.     The  question  is,  whether  this  stipulation  is  a  condition  or  a 
covenant.     I  am  of  opinion  that  it  is  a  mere  covenant ;  and  although  the  differ- 
ence ms|y  at  first  sight  appear  to  be  technical,  I  think  it  is  in  reality  far  other- 
wise,    if  this  be  a  covenant  a  court  of  equity  would,  upon  proper  terms,  com- 
pel a  specific  performance ;  but  if  it  be  a  condition,  would  send  the  parties  to  a 
court  of  law,  where  the  lessee  would  at  once  lose  his  land,  without  being  able 
to  enter  into  those  explanations,  or  call  upon  the  lessor  for  those  proofs  of  the 
sincerity  of  his  intentions,  which  a  court  of  equity  would  be  able  to  obtain. 
That  court  would  determine  whether  it  was  according  to  good  conscience  that 
the  lessor  should  enforce  the  covenant,  and  would  compel  him  to  show  equita- 
ble grounds.     For  this  reason,  therefore,  I  am  inclined  to  consider  the  stipula- 
tion a  covenant,  rather  than  a  condition,  and  also  because  the  lessor,  if  he  had 
intended  it  to  be  a  condition,  might  have  inserted  an  express  clause  of  re-entry. 
*lfil  ''^^  agreement  contains  an  ^absolute  demise  for  twenty-one  years,  and 
^  this  can  only  be  defeated  by  terms  as  strong  and  express  as  those  by  which 
it  is  created ;  but  what  are  the  terms  here  ?     ^  It  is  also  further  agreed  and 
clearly  understood  that  in  case  the  said  A.  W.,  or  his  heirs,  executors,  and 
assigns,  should  want  any  part  of  the  said  land,  to  build  or  otherwise,  or  cause 
to  be  built,  then  the  said  T.  R.,  or  his  heirs,  executors,  or  assigns,  shall  and 
will  give  up  that  part  or  parts  of  the  said  land  as  shall  be  requested  of  the  said 
A.  W.,  by  his  making  an  abatement  in  proportion  to  the  rent  charged,  and  also 
to  pay  for  so  much  of  the  fence,  at  a  fair  valuation,  as  he  shall  have  occasion 
from  time  to  time  to  take  away,  by  his  giving  or  leaving  six  months'  notice  of 
what  he  intends  to  do."     As  this  is  an  occurrence  which  may  take  place  at  se- 
veral different  times,  every  one  must  see  that  the  matter  may  be  better  adjusted 
ic  a  ooart  of  equity  than  in  a  court  of  law ;  but  there  is  not  a  single  syllable  in  tho 
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dgpreement  to  create  a  conditioiif  because  a  emidition  defeato  that  wliicfa  has  been 
before  granted*  and  there  are  no  words  here  to  vest  in  the  lessor  of  the  platntif 
1  right  of  entry.  In  Mr.  Cruisers  Digest,  vol.  iv«  p.  426,  it  is  laid  down,  after 
an  extract  from  Littleton,  as  to  what  words  wiU  make  an  estate  upon  condition, 
^  There  are  other  words  that  make. a  condition  in  a  deed,  provided  a  power  of 
tntry  is  added  to  them.  Thus  iJUtleton  says,  *  The  words  si  eontingat  wiU 
create  a  condition,  ^ap&wer  of  entry  is  added ;  and  therefore  if  A.  grants  land 
to  B.,  to  have  and  to  hold,  to  him  and  his  heirs,  and  if,  or,  but  if  it  luippen  that 
the  said  B.  do  not  pay  to  A.  10/.  at  Easter,  widiout  more  words,  this  is  not  a 
good  condition ;  bat  if  these  words  be  added,  that  then  it  ahall  be  lawfiil  for  A. 
to  re-enter^  it  will  be  a  good  condition.*  "  But  no  dause  of  re-entry  is  added 
here.  In  Doe  dem.  WiUon  v.  Abd  there  was  an  express  clause  of  re-entxy, 
and  the  only  question  in  that  case  was,  whether  *the  lessor  might  enter  p^^. 
on  all  the  parcels  at  once,  or  was  oblk[ed  to  give  a  fresh  six  months*  no*  *- 
tice  every  lime  he  desired  to  baiid.  In  BumuU  v.  Seoggine  the  instrument  is 
not  set  out,  but  the  reporter  calls  the  stipulation  in  dispute  a  proviso,  and  if  it 
were  such,  cadit  questio.  I  subscribe  to  the  doctrine  in  7\imer  v.  Meymottt 
but  there  the  lessor  had  a  dear  right  of  entry.  The  modem  eases  upon  this 
subject  do  not  in  any  way  break  in  upon  the  old :  the  old  are  perfecdy  intelli- 
gible, affording  a  clear  rule  to  guide  oar  decision  upon  the  present  occasion ;  and 
upon  their  authority  we  ought  to  refuse  the  rule  which  has  been  prayed. 

Park,  J.  Under  the  agreement  to  withdraw  from  occupation  an  act  is  vo- 
luntarily to  be  performed  by  the  defendant,  and  his  interest  in  the  term  cannot 
be  defeated  by  the  present  proceeding.  This  clearly  appears  by  the  operative 
words  of  the  stipulation,  *<  that  the  said  Thomas  Rippon,  or  his  heirs,  executors, 
or  assigns,  shall  and  will  give  up  such  part  or  parts  of  the  said  land  as  shall 
be  requested  by  the  said  Archer  Willson  ;'*  and  still  more  forcibly  in  the  latter 
part,  where  it  is  agreed,  *'  thai  al^  Archer  Willson  shall  have  taken  so  muck 
of  the  said  land,  not  leaving  one  acre,  Thomas  Rippon  shall  be  at  fiiU  libefty  to 
relinquish  the  remaining  part." 

BuRRoiroH,  J.  This  is  clearly  an  agreement  only,  and  not  a  condition,  be- 
cause there  are  things  to  be  done  on  both  sides ;  Rippon  is  to  give  up  on  re- 
quest, and  Willson  is  to  make  an  abatement  of  rent,  according  to  a  valuation. 

Suppose  there  had  been  a  demand  of  possession  and  no  abatement  of  xeaXt 
the  defendant  could  never  have  been  deprived  of  his  term  under  such  dream- 
stances.     I  am  dear,  therefore,  that  this  rule  must  be 

_^^  Be&sed. 

SHERRATT  t;.  FLOYER.  [MS 

A  eauM  commenoed  in  the  Common  Pleas  wm  removed  bv  error  into  the  Eiib^*i  Bendit 
where  judgment  was  affirmed  aeainst  the  defendant,  who  then  brought  error  to  the  Home 
of  Lorda.  The  defendant,  while  the  cauae  was  in  the  King's  Bendi,  hnrin^  aurrendered 
himself  to  the  prison  of  that  court :  Held,  that  the  bail  night,  notwithatandug,  while  tbe 

Sped  was  jret  pending  in  the  House  of  Lordm  enter  up  an  exoneretur  u{mui  the  leeognisaiioe 
bail  remaining  in  the  Court  of  Common  Picas. 

In  January,  1623,  the  defendant  was  arrested  upon  process  out  of  this  court 
for  a  debt  of  7690/.  Bail  were  justified  in  February ;  judgment  was  entered 
up  in  May,  upon  which,  error  was  brought  in  the  King's  Benbh*  In  Novem- 
ber, 1823,  the  judgment  of  this  court  was  affirmed,  when  error  was  again 
brought  in  the  House  of  Lords,  and  a  rule  to  transcribe  served  in  Febniaiyf 
1824.  Defendant  surrendered  in  the  Court  of  King's  Bench  in  discfaaige  of 
his  bail,  and  was  thereupon  committed  to  the  King's  Bench  pnson.  In  Aprit 
1624,  the  bail  applied  to  Lord  Gifford  for  leave  to  enter  an  exoneredir  on  the 
bail-pieee,  when  his  lordship  recommended  an  application  to  a  judge  of  the 
Court  of  King's  Bench ;  which  application  being  made  to  AjinoTTf  C.  J.i  ho 
Teqnesled  that  the  malter  might  be  mentioned  in  court;  but 
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PM^  Serji.,  in  ihb  tens,  obtained  from  tkit  ooort  a  rale  nisi  to  enter  an  ex- 
«DBMax  on  the  bail-piece. 

Taddy^  Serjt,  who  showed  cause  against  the  rule,  aigued,  first,  thai  the 
court  eoold  not  act  unless  it  were  to  send  die  bail-piece  by  mictiraus  into  K.  B. ; 
because  the  record  havidg  been  removed  by  error,  the  proceedings  in  this  court 
were  at  an  end,  and  till  the  record  came  back,  what  had  been  done  upon  it 
eould  not  be  known ;  Sionpayo  v.  De  Payha^  5  Taunt.  85,  (per  Gibes,  C.  J.) : 
*lti1  secondly,  that  the  court  could  not  order  an  exoneretur  *to  be  entered  on 
^  the  bailrpiece,  unless  the  terms  of  it  had  been  complied  with,  or  it  had 
become  impossible  to  comply  with  them :  here  they  had  not  been  complied 
with,  inasmuch  as  the  defendant  had  not  been  rendered  to  the  Fleet  prison ; 
FoOdtn  T.  Criiiea^  18  East,  457 ;  and  it  was  not  impossible  to  comply  widi 
them«  because  he  might  be  rendered  thither  at  some  ftiture  time. 

BssT,  O.  J.  Two  qoeations  have  been  raised  on  this  motion.  First,  whe- 
ther under  die  circumstances  of  the  case  this  is  the  proper  court  to  apply  to  for 
entering  up  an  exoneretur  on  the  bail-piece ;  as  to  which  I  am  of  opinion,  that 
this  is  the  proper  and  only  court  for  that  purpose.  Something  has  been  said 
abott  a  mittimus ;  but  the  recognisance  is  here,  and  we  may  act  upon  it.  A 
case  has  been  cited,  from  which  I  do  not  dissent :  I  admit  we  cannot  deal  with 
Ae  record  because  it  has  been  removed,  but  we  may  deal  with  the  recognisance 
becanse  it  remains.  But,  secondly,  it  has  been  said  that  the  terms  of  recognis- 
anee  not  having  been  performed,  it  ought  to  appear  that  performance  is  impos- 
sible. It  is  true  there  has  been  no  performance ;  but  the  case  falls  within  the 
principle  of  that  which  has  been  cited,  Fblkien  v.  Critieo  ;  the  defendant  can- 
not be  rendered  to  the  Fleet  because  he  has  been  rendered  to  the  King's  Bench ; 
and  that  jurisdiction  will  not  give  him  up. 

Pabk,  J.,  and  Burkouoh,  J.,  concurring,  the  rule  was  made 

Absolute. 


•20]  •ANDERSON  «.  CLARK. 

0.  had  been  in  the  habit  of  ahippiag  goods  at  Newry,  consigned  to  A.  at  Liverpool,  to  be  sold 
on  0.^8  aeooimt,  and  of  thereupon  drawing  bills  of  exchange  upon  A.,  lirequentlv,  in  antid* 
pation  of  futare  oonsignnients.  Oa  the  5tli  of  January,  1819,  there  was  due  to  A.  a  balance 
of  1659/.  arising  out  of  these  transaotions.  On  the  6th,  O.  shipped  on  board  a  ship  of  C.*a 
goods  for  Liyerpool  to  the  amount  of  592Z. ;  consigned  them  to  A.,  sendinc  him  tne  bill  of 
lading  and  inroice ;  and  at  the  same  time  drew  on  him  a  bill  for  5002.— -A.  having  refused 
to  accept  the  bill,  O.  indemnified  C,  who  thereupon  landed  the  goods  at  Newry,  and  re- 
delivered them  to  O. :  Held,  that  A.  might  sue  C.  in  assumpsit  for  the  non-delivery  of  the 
goods. 

This  was  an  action  of  assumpsit  against  the  defendant,  as  master  of  the  ship 
Hannah,  to  recover  damages  for  the  non-delivery  of  160  whole,  and  60  half 
firkins  of  butter  shipped  at  Newry,  in  Ireland,  by  John  Orr,  and  consigned  to 
theplaintiff  in  Liverpool  on  the  7th  January,  1819. 

The  declaration  contained  two  special  counts ;  tlie  first  of  which  stated,  that 
the  plaintiff  caused  the  goods  to  be  delivered  at  Newry  on  board  the  vessel,  to 
be  carried  to  Liverpool  for  freight,  in  consideration  of  which  the  defendant  en- 
gaged to  carry  and  deliver  the  same  accord ins^ly,  and  alleged  a  breach  in  not 
carrying  and  delivering  the  goods  to  the  plaintiff  at  Liverpool. 

The  second  count  stated  that  the  plaintiff  caused  the  goods  to  be  delivered  at 
Newry  on  board  the  vessel,  to  be  carried  to  Liverpool ;  and  stated  that  the 
goods  were  brought  to  Liverpool,  and  alleged  a  breach  in  not  deliverinff  them 
to  the  plaintiff  at  Liverpool  or  elsewhere,  on  tender  of  the  freight  and  other 
ffoaaonable  expenses. 

The  declaration  also  contained  the  common  money  counts. 

The  defendant  pleaded  the  general  issue ;  and  the  cause  came  on  to  be  tried 
St  Oofldhall  before  Dallas,  G.  J.,  at  ite  ailtings  afW  Trinity  tenn,  1819,  when 
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the  jury  found  a  yerdict  for  the  plaintiff  for  510/.  19«.  6<f.»  on  the  ground  that 
the  particular  course  of  dealing  between  the  parties  gave  the  plaintiff  a  right  to 
the  goods. 

*In  the  ensuing  term  a  motion  was  made  for  a  new  trial*  when  the  p^i 
facts  were  directed  by  the  court  to  be  stated  in  a  case ;  upon  which  it  ap-  *- 
pearei,  that  the  plaintiff  was  a  merchant  at  Liverpool,  and  the  defendant  master 
of  the  Hannah,  trading  as  a  general  vessel.  Mr.  John  Orr,  a  merchant  at 
Newry,  in  Ireland,  was  in  the  habit  of  making  consignments  of  butter  from 
Newry,  to  the  plaintiff  at  Liverpool,  to  be  sold  on  Orr's  account ;  and  was  also 
in  the  habit  of  thereupon  drawing  bills  of  exchange  on  the  plaintiff. 

During  the  continuance  of  these  dealings,  Orr  frequently  drew  upon  the  plain- 
tiff in  anticipation  of  future  consignments.  On  the  5th  of  January,  1819,  there 
was  a  balance  due  to  the  plaintiff  on  account  of  such  transactions,  to  the  amount 
of  1659/.  15«.  Id.  Such  being  the  state  of  the  account,  Orr,  on  the  6th  of  Ja- 
nuary, 1819,  shipped  200  casks  of  butter  on  board  the  Hannah  at  Newry,  con- 
signed them  to  the  plaintiff,  sending  to  him  the  bill  of  lading  and  invoice,  which 
stated  the  price  of  the  butter  to  be  592/.,  and  at  the  same  time  drew  a  bill  on  him 
for  500/.  The  plaintiff  having  refused  to  accept  the  bill,  Orr  indemnified  the 
defendant,  who  Uiereupon  landed  the  butter  at  Newry,  and  redelivered  it  to  Orr. 

A  long  correspondence  between  the  plaintiff  and  Orr,  together  with  the  ae* 
count  between  them,  was  set  out  in  the  case  and  relied  on,  on  the  part  of  tht 
defendant,  to  show  that  the  200  casks  were  not  shipped  on  the  general  account 
between  the  plaintiff  and  Orr,  but  specially  to  meet  the  bill  for  500/.,  which, 
the  plaintiff  having  refused  to  accept,  it  was  contended  he  had  thereby  refused 
the  shipment,  and  having  no  interest  in  it,  was  not  entitled  to  sue ;  but  the  court 
being  satisfied  with  the  finding  of  the  jury  on  this  point, 

*  Faddy ^  Seijt.,  who  had  been  called  on  to  support  the  defendant 
argued,  that  even  if  the  consignment  to  the  plaintiff  could  give  him  such 
an  interest  in  this  butter  as  to  enable  him  to  sue  for  it  in  trover,  there  was  no 
contract  between  him  and  the  defendant  upon  which  he  could  maintain  an  action 
of  assumpsit.  Express  contract  was  out  of  the  question ;  and  a  contract  codd 
not  be  implied,  nor  could  it  be  said  that  the  plaintiff  had  caused  the  butter  to  be 
shipped,  when  in  truth  it  was  shipped  by  Orr,  to  be  sold  on  Orr*s  account,  and 
the  defendant  was  a  stranger  to  the  plaintiff.  The  circumstance  that  the  con- 
signment was  to  be  sold  on  Orr's  account  disposed  of  all  the  cases  in  which  it 
had  been  holden  that  consignees  might  sue  on  an  implied  contract ;  for  what- 
ever interest  the  plaintiff  might  have  in  these  goods,  the  property  in  them  re- 
mained in  Orr. 

Best,  G.  J.,  and  the  rest  of  the  Court,  however,  held  that  there  was  no  weight 
in  the  objection  raised.  They  considered  that  Orr,  in  shipping  the  goods,  had 
acted  as  the  plaintiff's  agent,  and  that  though  the  plaintiff  might  not  have  an 
absolute  property  in  the  goods,  at  all  events  he  had  a  sufficient  qualified  interest 
in  them,  in  Uie  way  of  security,  to  entitle  him  to  sue  on  a  breach  of  contract  for 
non-delivery. 

Judgment  for  the  plaintiff. 


*WHITE  and  Another,  Assignees  of  8YMES,  a  Bankrupt,      [*23 

V.  GAINER. 

Defendant,  who  had  a  lien  on  some  cloth,  purchased  it  of  the  bailor  after  he  became  bankniptf 
and  when  the  cloth  was  demanded  of  him  by  the  assignees  of  the  bankrupt,  lefiued  to  gir* 
it  up,  saying,  *'  I  may  as  well  give  up  every  tranaaction  of  my  life:*' 

Htldy  that  these  words  were  no  waiver  of  his  lien,  and  that  the  Uen  was  not  merged  in  tbs 
purchase. 

Trover  for  eight  pieces  of  cloth.    At  the  trial  before  Park,  J.,  Gloucester 
Lent  assizes,  1824,  it  appeared  that  on  the  9th  of  July,  1822,  Symes,  a  dothieri 
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hetring  that  a  baQiff  was  in  his  honae,  went  to  aleep  at  the  house  of  the  defend- 
ant Gainer,  (a  dyer  and  miller  of  cloth,)  to  whom  he  was  considerably  indebted 
for  work  done  in  the  course  of  his  business.  The  next  day  Symes,  by  way 
of  securing  Gainer,  sold  to  him  the  pieces  of  cloth  in  question,  together  with 
several  others,  delivering  a  bill  of  parcels  bearing  date  a  few  days  before.  On 
the  first  of  August  a  commission  was  issued  against  Symes,  who  was  declared 
a  bankrupt  on  the  19th. 

In  September,  the  plaintiffs  demanded  the  cloths  in  question  of  the  defendant, 
who  refused  to  deliver  them  up,  saying,  **  He  might  as  well  give  up  every 
transaction  of  his  life,"  but  making  no  demand.  In  a  conversation  in  the  March 
ensuing  he  said,  **  The  thing  might  have  been  settled  long  ago  if  the  assignees 
would  have  allowed  him  his  demand  for  milling  and  rowing  the  eight  pieces 
of  cloth."  The  value  of  the  clotlis  in  dispute  was  98/.  d«.,  and  the  defend- 
ant's general  balance  against  Symes  for  milling,  dying,  and  rowing  cloth,  IQSi, 
11«.  It  was  contended  at  the  trial,  that  the  defendant's  lien,  as  far  as  he  had 
any,  was  merged  in  the  purchase  of  the  cloth  ;  and  that  at  all  events  he  had 
waived  it  by  not  making  any  claim  in  respect  of  it  when  the  cloth  was  de- 
manded. The  learned  judge  directed  the  jury,  that  the  plaintiffs,  previously 
to  their  demand,  ought  to  have  tendered  at  least  the  amount  of  the  lien  for 
^oA-^  'workmanship  on  the  cloths  in  dispute ;  but  he  reserved  the  point  as  to 
^  the  merger  of  the  lien  for  the  consideration  of  this  court.  A  verdict 
having  been  found  for  the  defendant,  on  the  issue  as  to  these  eight  pieces  of 
cloth, 

Taddtft  Serju,  now  moved  for  a  rule  nisi  to  set  aside  this  verdict  and  have 
a  new  tnai,  on  the  grounds  urged  at  the  assizes ;  and  he  cited  Boardman  v. 
SiU,  1  Campb.  410,  to  show  that  the  defendant  had  waived  his  lien,  by  not 
specifying  and  insisting  on  it  at  the  time  the  cloths  were  demanded  of  him* 

Bbst,  C.  J.  I  agree  in  the  law  as  laid  down  in  Boardman  v.  SHU  but  not 
in  the  application  of  it  now  proposed.  In  that  case  it  was  holden,  that  if  a 
party,  when  goods  are  demanded  of  him,  rests  his  refusal  upon  grounds  other 
than  that  of  lien,  he  cannot  afterwards  resort  to  his  lien  as  a  justification  for 
retaining  them.  Therefore,  if,  even  in  this  case,  the  defendant,  when  applied 
to  to  deliver  the  goods,  had  said,  **  I  bought  them,  they  are  my  property,"  I 
should  have  holden  there  was  a  waiver  of  his  lien ;  but  he  said  no  such  thing, 
but  only,  ^  If  I  deliver  them,  I  may  as  well  give  up  every  transaction  of  my 
life.*'  Now,  his  business  was  that  of  a  miller  of  cloth,  and  if  he  had  given 
up  his  lien  in  this  instance,  he  might  have  been  called  on  to  do  so  always ;  he 
therefore  refused  to  deliver  them,  and  it  was  then  for  the  plaintiffs  to  consider 
what  offer  they  should  make.  It  has  been  urged  that  he  bought  them  after 
the  bankruptcy.  If  that  were  so,  he  stands  in  the  same  situation  as  every  other 
purchaser  under  the  same  circumstances ;  the  purchaser  is  liable  to  restore  them 
to  the  assignees,  but  the  assignees  must  take  them  subject  to  such  rights  as  had 
Me-j  accrued  previously  to  their  claim,  *and  the  bankruptcy  of  the  bailor  will 
-I  not  deprive  the  defendant  of  the  right  to  which  he  is  entitled,* — ^the  right 
of  lien.  It  might  have  been  otherwise  if  the  defendant,  when  called  on  to  sur- 
render the  goods,  had  relied  on  the  purchase ;  but  this  was  not  the  case,  and 
the  verdict  must  stand. 

Park,  J.  If  the  defendant  on  the  first  conversation  had  said  any  thing  in- 
consistent with  the  claim  of  lien  there  might  have  been  some  ground  for  this 
application :  but  the  transactions  of  his  life  were  milling  and  rowing  cloth,  and 
those  were  the  transactions  which  he  said  he  might  as  well  give  up,  if  he  gave 
ap  this.  The  subsequent  conversation  puts  the  matter  out  of  doubt,  when  he 
declared  the  thing  might  have  been  settled,  if  his  demand  for  milling  and  row- 
ing the  cloth  had  .been  aUowed ;  and  this  clearly  shows  he  never  intended  to 
relinquish  his  lien. 

BuRRouoHy  J.    If  he  had  said  he  purchased  the  clothy  and  that  the  lien 
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fonned  part  of  the  piieey  there  might  be  some  gioand  finr  the  motion.    But  tt 
it  dear  the  fact  waa  not  ao* 

Role  refused. 


•TBICKEY  V.  YEANDAIJi.  [^6 

PIm  to  declaration  in  tmpaM,  that  they  under  whom  defendant  claimed  etqoyed,  under  a  grant 
to  peas  through  a  oioae  oa  tkef  hmd  htem  therH^^orB  oeeuU^wud  la  do,  a  way /or  ikemsdteM 
and  their  iervanii,,  and  with  harnu,  and  that  deiendant  therefore  entered  by  himaclf,  and 
hia  aerronta,  and  with  horaea: 

New  aaatgnnent,  that  defendant  had  need  the  way  fbrporpoaea  other  than  thoae  for  which 
they  umier  whom  be  claimed  were  ocmaeeMed  to  vae  ii,  to  wit,  miih  honea  carrying  hridn. 

Plea  to  new  aaaignment,  that  they  under  whom  defendant  claimed  had  a  richt  to  use,  and 
U8ed«  the  way,  oy  themaelYea  and  with  horiea, /or  aJl  lawful  fmrpoteg,  and  that  defendant 
had  therefore  uaed  the  way  whh  horaee  eanying  hricka,  bong  a  lawful  pur|>oee. 

Replication,  that  they  under  whom  defendant  claimed,  did  not  uae  the  way  with  hane$  mrrf 
mghridut  AeU  ul  on  demurrer. 

DscLAiuTioif  initreapaast  for  breaking  and  entering  plaintiff^e  dose  with 
horsea  and  other  cattle,  carts  and  other  carriages.  The  defendant  pleaded, 
first,  the  general  issue,  on  which  issue  was  joined.  Secondly,  as  to  the  close 
in  whioh^  d^c,  that  one  Honor  Bowden«  being  seised  in  fee  of  it,  as*  well  as  of 
another  dose  adjoining  the  said  dose  in  which,  dlu;.,  granted  to  the  plaintiff  the 
dose  in  which,  Idc.,  with  the  appurtenances,  except  a  path  six  feet  wide  through 
the  dose  in  which,  dec;,  to  the  other  dose,  for  the  owners  and  occupiers  of 
that  other  dose,  *'  to  go,  return,  and  pass  through  at  all  times,  09  they  had  been 
theretofore  need  ana  aeeustomed  to  do  ;'**  and  further,  that  the  owners  and 
occupiers  of  the  said  other  cloae  were  theretofore  '*  need  and  acctutomed  to  go, 
return,  and  pass  by  themsdvea  and  their  servants,  and  with  horses  through 
the  said  pathway,  from  a  certain  public  street  and  highway,  into,  through,  o?er, 
and  along  the  close  in  which,  dec.,  unto  and  into  the  other  close,  and  so  back 
again,  at  all  times;"  and  that  Honor  Bo wden,  by  deeds  of  lease  and  release, 
gratAed  that  other  cloae  and  the  pathway,  to  him  the  defendant,  in  fee,  by  ▼i^ 
tue  wQiereof  he  became  seised  of  the  close,  and  entitled  to  the  pathway,  and 
Mng  80  sdsed  and  entitled,  he,  at  the  times  when,  &c.,  entered  into  the 
Vlose  in  which,  dec.,  by  himself  and  his  servants,  and  with  the  said  ^^7 
iMirses,  as  it  was  lawful  for  him  to  do.  ^ 

There  were  several  other  pleas,  but  no  question  turned  upon  them. 

Tlie  plaintiff  replied  to  the  second  plea,  that  the  ownen  and  occupiers  of  the 
•eljker  ciose  were  not  used  and  accustomed  to  go,  return,  and  pass  by  themselves 
aad  their  servants,  and  with  horses  at  all  times,  as  the  defendant  had  alleged ; 
4ie  also  newly  assigned,  that  the  defendant  entered  on  the  close  in  which,  dec., 
at  other  times,  on  other  occasions,  and  for  other  purposes  than  those  mentioned, 
aad  on  other  parts  of  the  close  out  of  the  supposed  ways,  and  also  used  the 
ways  in  another  and  different  manner,  and  for  oUier  and  different  purposes  than 
the  owners  and  occupiers  of  the  other  close  were  used  and  accustomed  to  we 
the  same,  viz.,  with  horses  laden  with  and  carrying  divers  bricks^  stone,  earth, 
4*6.,  and  other  materials  for  building,  and  for  the  purpose  of  carrying  the  said 
bricks,  sSsne,  earth,  dec.,  into,  and  using  the  same  in  and  upon  Uie  said  other 
close. 

The  defendant  pleaded  to  the  new  assignments,  first,  not  guOty,  on  which 
issue  was  joined ;  secondly,  as  to  so  much  of  the  new  assignment  as  related  to 
using  the  w«y«  in  another  manner,  and  for  other  purposes  Uian  the  owners  and 
occupiers  had  been  accustomed  to  use  them,  viz.,  with  horses,  laden  with  build- 
ing materials,  and  for  the  purpose  of  carrying  the  building  materials  into  the 
other  close,  **  that  the  owners  and  occupiers  of  the  said  o^er  close  were  used 
and  accustomed  to  ttse  the  said  ways,  to  go  and  pass  by  themselves  and  theit 
servants  and  with  horses, /or  all  lawful  purposes  whatsoever  for  which  they  as 
such  owners-^r  oocupiers  had  occasion  so  to  go  and  pass^  for  which  reason  the 
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defendant,  bain^  owner  mid  oocnpier  of  the  eatd  eloie,  used  the  ways  with  horttt 
laden  with  bricks  and  building  materials,  for  the  purpose  of  carrying  them  into 
Mg-i  bis  *doee,  to  be  used  in  building  him  there  a  building  which  he  then  had 
^  occasion,  as  oWner  and  occupier  thereof,  to  build,  hting  lawful  purposes' 
for  which  he  had  occasion,  a^  owner  and  occupier,  to  use  the  ways. 

To  the  second  jHea  to  the  new  assignments,  the  plaintiffs,  after  protesting  that 
it  was  insufficient  in  law,  replied^  that  the  owners  and  occupiers  of  the  said 
other  dose  were  mot  used  aecustotned  to  u«f,  and  in  fact  did  not  use  the  ways- 
mentioned  with  horses  laden  with  bricks  and  buUding  materials. 

To  this  replication  the  defendant  demurred,  and  showed,  for  causes  of  de- 
murrer, that  die  mattere  contained  in  the  replication  were  no  answers,  and  were 
entirely  irrelevant,  to  the  plea  to  which  they  were  pleaded,  also  that  they  nei* 
tfaer  traversed  nor  confessed  and  avoided  any  of  the  matten  contained  in  the 
plea ;  and  dso,  that  the  plaintiff*  had  denied,  and  attempted  to  put  in  issue, 
matters  not'  contained  in  the  pleas,  viz.,  that  the  owners  and  occupiers  of  the 
said  other  dose  had  not  used  the  said  ways  with  horses  laden  with  brioke  and- 
building  materials.    Joinder  in  demurrer. 

LaweSf  Seiju,  in  support  of  the  replication,  argued,  that,  looking  bock  to  the 
exception  and  conveyance  of  the  way,  from  Honor  Bowden  to  those  under 
whom  the  defendant  claimed,  as  set  out  in  the  second  plea  to  the  declaration, 
the  question  upon  the  whole  of  the  pleadings,  was,  whether  the  defendant  had 
used  the  way  conformably  with  the  terms  of  that  exception,  namely,  as  his  pre- 
deoessore  **  had  been  used  and  accustomed  to  do  ?'*  Therefore,  whether  or  no 
those  predecessors  had  been  accustomed  to  use  it  with  horses  carrying  bricks 
was  a  matter  traversable,  and  strictly  relevant,  under  the  original  exceptidn.  li 
might  be  very  inconvenient  that  a  way  only  six  feet  wide  should  be  used  by 
Mg-i  horses  laden  witli  panniers,  though  the  grantor  might  have  no  *objection 
-^  to  allow  foot-passengers  and  persons  on  horseback  to  pass.  The  mis- 
pleading, if  any,  was  with  the  defendant,. who,  in  his  plea  to  the  new  assign- 
ment, onght  to  have  averred,  that  they  under  whom  he  claimed  had  been  aecus^ 
tomed  to  use  the  way  with  horses  carrying  bricks.  By  stating  that  his  prede- 
cessors were  accustomed  to  use  the  way^br  all  lawfkd purposes^  he  had  in  fact 
departed  from  the  plea  to  the  declaration,  in  which  it  was  only  said  they  were 
accustomed  to  use  it  by  themselves  and  their  servants^  and  with  horses* 
[Best,  C.  J.  Should  not  the  plaintiff*  have  taken  issue  upon  the  pka  to  the 
new  assignment,  by  saying  that  the  defendant  and  those  under  whom  he  claimed 
had  not  a  right  to  use  the  way  for  all  lawful  purposes?]  The  phiidtlflT  has 
done  so,  virtually,  by  alleging  that  they  under  whom  the  defendant  claimed  did 
not  nse  the  way  in  this  manner. 

But  the  Ooart  held  the  replication  ill,  and  gave 

Judgment  for  the  defendant. 

Thddyt  Serjt,  argued  in  support  of  the  demuner. 


•80]  •LESTER  v.  KEMP. 

Br  sn  atdyufieatioa  of  the  aaarter  seamons  under  an  enclokare  ict  for  the  parish  of  T.,  the 
loeam  in  quo,  parcel  of  a  large  waate,  waa  found  to  be  in  the  padah  of  G.,  in  which  K.  had 
a  manor :  over  the  locna  in  quo,  B.,  who  had  a  manor  in  the  adjoining  parish  of  T.,  had 
immemorially  eiereiaod  acta  of  ownership :  K.  had  also  exercised  acta  of  ownership  over  it 
oeessioiiBlly,  but  they  were  lesa  decisive  than  those  exercised  bjr  B. :  in  the  act  of  parlia- 
ment for  the  enclosure  of  T.,  there  waa  an  enumeration  of  B/a  claims  in  respect  of  property 
in  T.,  bat  no  mention  of  G.,  nor  of  any  claim  by  B.  in  respect  of  property  in  G. 

la  sn  aetion  of  replevin,  in  which  there  waa  conflicting  evidence  as  to  the  boundary  of  B.*8 
manor,  the  judize  left  it  to  the  jury  to  aay  whether  the  aoil  of  the  locus  in  quo  was  in  K.  or 
B.,  without  caning  their  attention  to  the  question,  whether  or  no  the  pariahes  and  manors 
were  oonterminoua :  the  jury  found  in  favour  of  K. :  Held^  that  the  judse  had  left  the  case 
properly  to  the  jury,  and  that  the  drcumatanoe  of  there  bemg  in  the  eneloaure  act  for  T.  no 
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mantion  of  B.'s  haTing  any  claim  in  respect  of  property  in  the  adjoining  pariah  of  O.  wm 
aufficient  to  warrant  the  jury  in  the  inference  that  B/a  manor  did  not  extend  beyond  T. 

RxpLiviN  for  taking  cattle  on  a  spot,  which,  as  described  in  the  arowriet, 
formed  four  acres,  at  the  east  end  of  a  lai^ge  waste  called  Tibenhani  Long  Row, 
over  the  whole  of  which  it  was  proved  that  Sir  Robert  Buxton,  under  whom 
the  plaintiff  claimed,  had  from  time  immemorial  exercised  rights  of  ownership, 
as  lord  of  a  manor  in  Tibenham ;  but,  on  a  commission  for  the  enclosure  of  waste 
land  in  the  parish  of  Tibenham,  the  boundaries  of  the  parish  had  been  ascer- 
tained and  traced  out  by  a  ditch,  in  the  year  1821,  under  the  authority  of  the 
quarter  sessions,  and  the  locus  in  quo  had  been  found  to  be  within  the  adjoining 
parish  of  Gissing.  In  the  act  of  pariiament  authorizing  the  enclosure.  Sir  Ro- 
bert Buxton  was  stated  to  be  the  owner  of  a  manor  and  lands  in  Tibenham, 
and  there  was  in  the  act  no  mention  of  Gissing.  Independently  of  the  adjudi- 
cation by  the  sessions,  there  was  conflicting  evidence  as  to  the  parish  in  which 
the  four  acres  were  situated,  and  as  to  the  boundary  of  the  manors*  It  appeared 
that  the  defendant  had  a  manor  in  Gissing,  and  had  exercised  some  acts  of 
ownership  in  the  four  acres,  but  they  were  by  *no  means  so  numerous  p,.. 
or  decisive  as  those  which  had  been  exercised  by  Sir  Robert  Buxton.  ^ 
The  defendant  had  avowed  the  taking,  alleging,  that  the  cattle  were  damage- 
feasant  on  his  soil  and  freehold,  upon  which  issue  was  taken ;  there  were,  also, 
other  issues,  not  material  to  the  present  decision.  As  to  this  issue,  Abbott, 
C.  J.,  at  the  trial  at  Norwich  Summer  assizes,  1823,  the  defendant  baring 
called  no  witnesses,  directed  the  jury  to  consider  whether  the  soil  of  the  locos 
in  quo  was  in  Sir  Robert  Buxton  or  in  the  defendant  The  jury  found  the 
soil  of  the  locus  in  quo  in  the  defendant. 

TaddVf  Serjt,  obtained  a  rale  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  thus  given  was  contrary  to,  or  without  evidence,  no  evidence  having 
been  adduced  to  show  that  the  parishes  and  manors  were  conterminous,  and 
that  as  it  did  not  follow  as  a  matter  of  course  that  parishes  and  manors  should 
be  conterminous,  the  jury,  before  they  were  directed  to  consider  in  whom  the 
soil  was  vested,  ought  to  have  had  their  attention  called  to  the  point,  whether 
or  no  the  boundary  of  the  parish  was  also  the  boundary  of  the  manor,  and 
whether  any  part  of  Sir  Robert  Buxton's  manor  extended  into  the  parish  of 
Gissing. 

Pei/,  Serjt,  who  showed  cause,  cited  Hetheringtim  v.  Vanef  4  B.  &  A.  428; 
and 

Taddy  was'  called  on  to  support  his  rule.  He  relied  chiefly  on  the  circum- 
stance, tnat  the  decisive  acts  of  ownership  had  been  exercised  by  Sir  Robert 
Buxton ;  that  the  act  was  passed  for  the  enclosing  and  ascertaining  the  bounda- 
ries, not  of  the  manor  but  of  the  parish  of  Tibenham  :  that  the  act  being  con- 
fined to  Tibenham,  it  *could  not  notice  Sir  Robert  Buxton's  manors  or  p^^^o 
lands  in  Gissing,  if  he  had  any,  and  that  it  did  not  follow  he  had  no  manor  ^ 
or  part  of  a  manor  in  Gissing,  because  he  had  a  manor  in  Tibenham :  that  the 
division  by  parishes  was  purely  ecclesiastical,  and  had  no  reference  to  rights 
of  property  ;  and  that  therefore  the  adjudication  of  the  quarter  sessions  as  to 
parish  boundaries  did  not  affect  the  question  at  issue. 

But  the  Court  were  of  opinion,  that  tlie  case  had  been  properly  left  to  the 
jury,  and  that  the  jury  had  formed  right  conclusions  upon  it.  In  coming  to 
this  decision  the  court  relied  mainly  on  the  circumstance,  that  in  the  act  of  par- 
liament for  the  enclosure  of  Tibenham,  though  there  was  a  distinct  enumeration 
of  all  Sir  Robert  Buxton's  claims  in  respect  of  his  manor  and  lands  in  Tiben- 
ham, it  was  nowhere  alleged  that  any  of  them  extended  into  Gissing,  nor  was 
there  any  claim  in  respect  of  property  in  that  parish. 

Rule  dischaiged 


82] 


2  Bingham.  469 


LEADLEY  and  Odiera  v.  EVANS. 


A  bond,  liter  recitine  the  appointment  of  J.  B.  by  churchwardens  and  overseers,  as  a  collector 
of  church  and  poors  rates,  was  conditioned  for  the  duly  accounting  to  the  obligees  and  their 
ntceuon  for  money  received  pursuant  to  and  in  execution  of  the  office  of  collector :  Held, 
that  the  oblieora  were  not  responsible  for  receipts  on  account  of  any  year  subsequent  to  that 
during  which  the  obligees  were  in  office. 

Debt  on  bond,  by  which  John  Baylie,  James  Evans,  and  Matthew  Robin- 
son, their  and  each  of  their  heirs,  executois,  and  administrators,  were  joindy 
and  severally  held  and  firmly  bound  unto  James  Leadley  and  John  Hopkins, 
*331  c^°ro^^^^^i^9  ^^^  William  Farlow  *and  Samuel  Nock,  overseers  of  the 
•^  poor  of  the  parish  of  Saint  Dunstan  in  the  West,  in  the  city  of  London, 
and  to  their  successors,  churchwardens  and  overseers  of  the  poor  of  the  said 
parish,  in  the  sum  of  300/.  to  be  paid  to  them  the  said  James  Leadley,  John 
Hopkins,  William  Farlow,  Samuel  Nock,  or  to  their  successors,  churchwardens 
and  overseers  of  the  poor  of  the  said  parish.  Dated  the  17th  November,  in  the 
sixtieth  year  of  the  reign  of  George  3,  1819. 

The  condition  of  the  bond,  as  set  out  on  oyer,  ran  as  follows :  **  Whereas 
John  Baylie  hath  been  appointed  by  James  Leadley,  John  Hopkins,  William 
Farlow,  and  Samuel  Nock,  pursuant  to  a  late  order  of  the  vestry  of  the  parish 
of  Saint  Dunstan  in  the  West,  to  the  office  of  collector  of  the  poor  and  church 
rate  of  and  for  the  said  parish,  now  the  condition  of  this  obligation  is  such  that 
if  John  Baylie  shall  from  time  to  time,  and  at  all  times  hereafter,  when  there- 
unto required,  produce  to  James  Leadley,  John  Hopkins,  William  Farlow,  and 
Samuel  Nock,  or  to  their  successors,  or  to  either  of  tliem,  a  just,  true,  and 
faithful  account  of  all  such  sum  and  sums  of  money  as  shall  hereafter  be  re- 
ceived by  him,  or  that  shall  come  to  his  hands  as  such  collector  as  afore- 
said, and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  James 
Leadley,  John  Hopkins,  WQliam  Farlow,  and  Samuel  Nock,  or  to  their  suc- 
cessors, churchwardens  and  overseers  of  the  poor  of  the  said  parish,  or  to  either 
of  them,  all  such  sum  and  sums  of  money  as  he  shall  from  to  time  receive,  or 
that  shall  come  to  his  hands  pursuant  to  and  in  the  execution  of  his  said  office, 
by  or  on  account  of  the  said  parish,  deducting  therefrom  such  reasonable  com- 
pensation for  collecting  the  same  as  shall  be  agreed  on  between  the  said  James 
Leadley,  John  Hopkins,  William  Farlow,  and  Samuel  Nock,  and  the  said  John 
Baylie,  then  this  obligation  to  be  void,  or  else  to  be  and  rbmain  in  full  force  and 
virtue."  Breach;  non-payment. 
*341       *^^®  defendant  pleaded  several  pleas,  the  third  of  which  was,  <'  that 

-^  at  the  time  of  the  making  of  the  said  supposed  writing  obligatory,  the 
said  James  Leadley  and  John  Hopkins  were  churchwardens,  and  the  said  Wil- 
liam Farlow  and  Samuel  Nock  were  overseers  of  the  poor  of  tlie  said  parish 
for  the  then  current  year  respectively ;  and  both  the  said  offices,  at  the  time  of 
the  making  of  the  said  supposed  writing  obligatory,  were  and  still  are  annual 
offices,  and  that  the  said  current  year  expired  long  before  the  commencement 
of  this  suit,  to  wit,  on  the  16th  November,  1820 ;  and  the  defendant  further 
says,  that  the  said  John  Baylie,  in  the  said  condition  of  the  supposed  writing 
obligatory  mentioned,  did  from  time  to  time,  and  at  all  times  after  the  making 
of  the  supposed  writing  obligatory,  when  thereunto  required,  produce  to  the  said 
plaintiffs,  and  to  their  successors,  a  just,  true,  and  faithful  account  of  all  such 
sum  and  sums  of  money  as  were,  aAer  the  making  of  the  supposed  writing  obliga- 
tory, received  by  him  or  came  to  his  hands,  as  such  collector  as  aforesaid,  for 
or  on  account  of  the  poor-rates  or  church-rates  of  and  for  the  said  parish,/or  the 
said  then  current  year,  or  for  or  on  account  of  the  said  plaintiffs,  as  such 
churchwardens  and  overseers  as  a^presaid  respectively,  or  which  he  the  said 
John  Baylie  ought  to  have  accounted  for  or  paid  to  the  said  plaintiffs  as  such 
eharchwardens  and  overseers  respectively,  or  which  the  said  plaintiffs  might 
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have  receired  by  yirtue  of  the  said  offices  respectivdy,  itad  did  from  time  to 
time,  and  at  all  times  afW  the  making  of  the  supposed  writing  obligatory,  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  plaintiffs  and  to  their  succes- 
sors, churchwardens  and  .overseers  of  the  poor  of  the  said  parish,  all  such  sum 
and  sums  of  money  as  he  did,  from  time  to  time,  receive,  or  that  did  come  to 
his  hands  in  the  execution  of  hU  office  in  the  condition  of  the  supposed  writing 
obligatory  ^mentioned,  by  or  on  account  of  the  ssiid  parish, /or  the  said  r-^^^ 
then  current  year,  or  for  or  on  account  of  the  plaintiiis  as  such  church*  ^ 
wardens  and  oveneers  reapeetively,  or  which  the  plaintiffs  might  have  received 
by  virtue  of  their  jaid  offices  reapectivriy,  deducting  therefrom  such  reasonable 
compensation  lor  collecting  the  same,  as  was  agreed  on  between  the  plaintiffs 
and  John  Baylie  according  to  ithe  tenor  and  effect,  true  intent  and  meaning, 
of  the  4Sondition  of  the  suppoaed  writang.obligatory ;  and  this  the  aaid  defendant 
is  ready  to  verify^  dsc."     Bemuoer  and  joiner. 

Fellf  Serjt.,  in  support  of  the  demurrer.  The  oooditioB  of  4he  bood  must  be 
oonstrued  according  »to  the  intention  of  the  parties,  as  far  .as  it  can  be  collected 
from  the  words  employed.  From  the  cases  coHeeted  by  Serjt.  fViUUune  in 
his  note  to  Arlington  v.  Merriche,  2  Wms*  Saund.  414,  a.,  it  appears  that 
wluire  the  obligation  is  of  ^  nature  4o  apply  only  during  the  life  of  a  given  party, 
or  for  any  given  time,  the  obligor  cannot  ^be  called  on  aAenwards :  eo,  where  it 
is  entered  into,  to  a  iirm  consisting  of  ibree  persons,  if  any  of  them  be  chaqged, 
or  they  take  in  a  fourth,  the  ofaligatioo  is  no  longer  in  force ;  Liverpooi  ffater* 
works  Conmany  v.  Atkkuon^  d  East,  507 ;  BwtcUty  v.  Z4cca»,  1  T.  R.  287» 
in  note  to  oarkcr  v.  Parker^  But  it  is  obvious  ihat  this  bond  ]ivas  intended  lo 
be  in  force  as  long  as  Baylie  dbould  continue  to  be  receiver.  The  oUigon  en* 
gage  that  he  shall  account  to  ^e  obligees  and  iheir  auoeessors,  which  of  itsdf 
imports  that  the  engagement  exlmds  to  more  years  ihan  one.  [Bubbouoh,  J. 
Suppose  there  should  be  a  death  and  succession  in  the  aame  year  t— -besides, 
how  could  the  overseers,  who  have  only  an  annual  office,  appoint «  Vol-  p««g 
lector  for  more  than  one  year  7]  If  the  obligors  ehooae  to  engage  for  ^ 
more  than  one  year,  theoe  is  nodiing  illegal  in  the  contract  There  would  have 
been  no  difficulty  if  they  had  engaged  with  a  mayor  and  aldermen  and  their 
successors  ;  and  a  churchwarden  and  overseers  are  as  much  recognised  by  lav 
as  a  corporate  body.  It  d»ay  be  niged,  as  in  iSf.  iSovteur**,  Southward  ▼. 
Bostock,  2  N.  R.  176,  that  liie  obligors  only  engage  that  an  account  shall  be 
rendered  to  the  successors  of  sums  received  during  the  year  of  their  predeces- 
sors ;  but  the  words  of  this  condition  are  much  more  general  and  extensive. 

Toddy,  Serjt.,  for  the  defendant,  was  stopped  by  the  court. 

Best,  C.  J.  This  is  an  action  of  debt  on  a  bond,  which,  togellMr  with  its 
condition,  has  been  set  out  on  oyer.  The  defendant  has  pleaded  several  pleu, 
and  to  the  third  of  them  Ihe  plaintiffs  have  demurred.  It  is  material  to  state 
the  condition  of  the  bond,  and  the  terms  of  the  plea  which  has  been  demurred 
to.  The  condition  of  the  bond  is,  ^t  if  John  Baylie,  who  had  been  appointed 
to  the  office  of  collector  of  the  poor-rate,  should  from  time  to  time,  and  at  aU 
times  when  thereimto  required,  produce  to  the  churohwarde;ns  and  overseen,  or 
to  their  successors,  or  either  of  them,  a  true  account  of  all  such  sums  of  mamy 
as  should  come  to  his  hands,  as  such  coliector  as  aforesaid,  and  should  tndy 
pay  to  the  said  churchwardens  and  overseers,  or  to  their  successors,  all  aoch 
sums  of  money  as  should  oome  to  his  hands,  pursuant  to  and  in  the  execution 
of  his  said  office,  the  obligation  should  be  void.  The  'defendant  in  his  ^^q- 
plea  alleges,  first,  that  the  offices  .of  churchwarden  and  overseer  are  an*  ^ 
nual  offices ;  which,  indeed,  it  was  not  necessary  for  him  to  have  alleged,  sinee 
we  should  have  taken  judicisl  notice  of  the  fact.  But  to  what  office  was  the  de- 
fendant appointed  ?  iliai  o£  collector  of  the  church  and  poor  rates ;  and  whose 
duty  was  it  to  collect  these  rates  ?  The  overseer's.  The  collector,  then,  is  in 
the  nature  of  a  deputy  to  due  oyerseer,  and  if  the  offios  of  ihe  oyeaeer  bs  tnnntl 
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io  mmt  be  ibat  of  die  deputy.  He  k  to  aecount  for  ell  sodh  eoim  of  money  ae 
oome  to  his  hende  as  sach  colleotor*  and  to  pay  such  as  come  to  his  hands  porsu- 
ant  to  and  in  the  execution  of  his  said  office ;  but  that  can  only  include  eums  re- 
ceived within  the  year,  because  his  office  oontinues  only  during  the  year.   Much 
nliance  has  been  placed  on  the  condition  to  account  with  the  successors  of  the 
ehurebwardena  and  overseers.;  but  it  is  dear,  from  the  language  of  .Mansfiblo, 
C.  J.,  in  the  case  of  Tlie  Wardens  of  St,  Saviour*8t  Southwark,  v.  Boatock^ 
that  this  aooounttng  to  the  successors  must  be  of  sums  payable  and  accruing 
due,  during  the  continuance  of  the  predecessors  in  office*  and  is  introduced  in 
ease  of  the  colleetor,  that  he  may  discharge  himself  by  an  immediate  payment 
40  those  who  would  ultimalely  have  the  disposition  of  the  money.     The  word 
mtettMor^f  thorefon,  does  not  indicate  any  intention  that  tlie  defendant  should 
continue  to  collect  rates  due  ailer  the  successors  came  into  office,  but  only  that 
he  should  account  to  them  for  sums  accruing  during  the  preceding  year.   I  agree 
that  the  overseers  may,  if  they  please«  take  a  bond,  which  shall  render  the 
oUigor  liable  for  collections  made  during  the  time  of  their  successor ;  but  if  they 
have  any  such  intention,  it  ought  clearly  to  appear,  and  it  does  not  appear  in 
the  present  ease.     There  is  no  provision  for  aoeounting  for  sums  received  afier 
the  current  year  of  office.     The  only  case  that  induced  me  to  pause  is  that 
*381  *^  Msieaff  v.  Bmin^  12  East,  400 ;  there  it  was  holden,  that  a  bond 
-J  given  to  trustees,  to  secure  the  faithful  services  of  a  c4erk  to  the  Globe 
Insurance  Company,  who  were  no  corporation,  might  be  put  in -suit  by  the  true* 
tees,  for  a  breach  of  condition  committed  at  any  time  during  the  clerk's  continu* 
ance  in  the  service  of  the  actually  existing  body  of  persons  carrying  on  the  same 
business  under  |he  same  name,  notwithstanding  any  intermediate  change  of  the 
original  holders  of  the  shares.     Lord  Ellen  sonouoH  said,  *'  The  only  question 
is  upon  the  fair  meaning  of  the  terms  used  in  the  obligation,  and  we  must  put 
upon  the  word  company  the  sense  in  which  the  parties  themselves  used  iL     I 
will  begin,  therefore,  by  translating  that  word  according  to  the  subject-matter, 
namely,  the  Globe  Insurance  Company,     It  meant  a  fluctuating  or  successivs 
body  of  persons,  who  should  from  time  to  time  be  carrying  on  the  business  of 
insurance,  under  the  name  of  the  Globe  Insurance  Company.     Now,  suppose 
a  bond  given  to  a  trustee  to  secure  the  performance  of  certain  services  to  the 
commoners  of  such  a  common,  would  there  be  any  difficulty  in  applying  it  to 
the  use  of  the  commoners  for  the  time  being,  whoever  Ihey  might  happen  to  be, 
during  the  period  for  which  the  services  were  to  be  performed  ?*' 

That  case,  however,  stands  on  its  own  circumstances,  and  does  not  apply  to 
any  others.  From  the  very  nature  of  the  company  it  is  dear  the  bond  was 
given  for  the  benefit  of  a  body  fluctuating  from  day  to  day.  In  the  present 
instance  it  has  not  been  given  for  the  benefit  of  a  fluctuating  body,  but  is  con- 
fined to  the  continuance  of  the  body  which  fiist  took  it.  The  case  q£  The 
fFardenM  of  Si.  Saviour's^  Southwark^  v.  Boetock^  is  pretty  much  the  same 
as  the  present,  as  the  condition  was,  to  account  to  the  wardens  of  the  grand 
account  liar  the  time  being,  or  thereafiet  to  *be^  and  yet,  the  oolleckir 
having  been'  appointed  under  an  office  which  endured  only  for  a  single 
year,  it  was  holden,  that  the  sureties  were  not  answerable  for  sums  accruing 
and  paid  in  the  ensuing  year.  But  the  case  of  Peppin  v.  Cooper^,  2  B.  &  A. 
4dl,  is  not  distinguishable  from  the  present.  There,  a  bond,  after  reciting  the 
appointment  of  Henry  Warren  to  be  a  collector,  under  an  act  which  made  the 
office  annual,  was  conditioned  for  the  due  ooUection,  by  Henry  Warren,  of  the 
rates  and  duties  at  aU  times  therettfter  ;  and  it  was  holden,  that  the  due  collec- 
tion of  the  rates  for  one  year  was  a  compliance  with  the  condition  of  the  bond. 
The  language  of  Abbott,  C.  J.,  is  most  material.  *«  I  am  of  opinion  that  the 
condition  of  the  bond  is  satisfied,  by  the  faithful  collection  of  rates  and  duties 
fot  die  spaee  cf  one  year.  It  is  true,  that  the  words  at  all  times  hereefier^  in 
the  condition  of  the  bond,  would,  taken  bj  themsdves,  extend  the  liability  of 
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the  tarety  beyond  that  pmod.  Bot  these  words  must  be  constnied  with  refe^ 
•Dce  to  the  recital,  and  to  the  natare  of  the  appointment  there  mentioned ;  and 
the  recital  is,  that  Warren » together  with  Peppin,  had  been  appointed  eoUectors 
under  the  said  act  of  parliament*  Now  the  nature  and  duration  of  that  office 
must  be  learnt  from  the  act  of  parliament  itself;  for  if  the  statute  make  it  an 
annual  office,  it  is  unnecessary  to  state  that  fact,  either  in  the  bond  or  in  plead- 

So  that  the  court  decided,  that,  notwithstanding  the  words  at  aii  ii$ne$  there' 
vfiet^  the  obligor*s  responsibility  was  limited  to  one  year  by  the  nature  of  the 
office  itself.  Now,  eren  if  we  had  not  been  so  informed  by  the  plea,  we  know 
the  offices  of  churchwarden  and  overseer  to  be  annual.  The  words  in  the  con- 
dition, therefore,  must  be  narrowed  down  by  the  nature  of  the  appointment ; 
and  the  defendant  must  have  judgment  on  this  plea. 

^Parx,  J.  I  do  not  rely  on  the  cases  of  Lord  Arlington  ▼.  Met-  p,  .^ 
ritke^  or  T%e  Liverpool  fVater-uwrke  Company  v.  Atlnneon^  because  >- 
in  those  cases  there  were  words  which  expressly  limited  the  time  during  which 
the  obligors  were  to  continue  liable ;  but  I  rely  on  the  nature  of  this  bond,  and 
the  situation  of  the  parties  to  whom  it  was  given.  The  offices  of  churchwarden 
and  overseer  are  annual  offices,  and  must  be  known  to  be  so,  and  the  defendant 
cannot  be  liable  for  what  occurs  after  the  expiration  of  the  year.  We  have 
been  pressed  with  the  introduction  of  tlie  word  **  successors**  into  the  condition 
of  the  bond :  but  it  was  necessary  that  it  should  be  inserted,  because  in  case  of 
death,  and  a  new  appointment  within  the  year,  the  collector  could  not  duly 
account  for  the  receipts  even  of  one  year,  unless  the  successors  were  enabled 
to  receive  such  accounts.  In  The  Wardens  of  St.  Saviour's,  Southwark,  v. 
Bostock,  Heath,  J.,  adopts  the  aigument  of  Mansfield,  C.  J.  Hassdl  v. 
Long^  2  M.  &  S.  363,  also  applies  to  the  present  case ;  for  there,  it  appearing 
by  the  plea  that  the  office  of  collector— for  securing  the  faitliful  dischaige  oi  the 
duties  of  which  the  bond  was  given — ^was  an  annual  office,  the  obligor's  respon- 
sibility was  holden  to  be  con6ned  to  the  current  year,  although  it  did  not  appear 
on  the  condition  that  the  collector  was  appointed  only  for  a  year.  Although 
in  that  case  there  was  ex  press 'mention  of  duties  which  should  or  might  there* 
tdter  be  imposed.  Lord  Ellenborouoh  thought  that  the  consequence  of  giving 
the  condition  a  more  enlarged  construction,  so  as  to  extend  the  responsibility 
beyond  the  current  year,  would  be  of  so  grievous  and  burdensome  a  nature  as 
to  require  more  clear  and  certain  words  than  were  to  be  found  in  the  instru- 
ment ;  and  relying  on  the  case  of  The  Wardens  of  St,  Savia9ir*s,  Southward 
V.  Bosfoek,  he  gave  ^judgment  for  the  defendant  Peppin  v.  Cooper,  p^^j 
however,  is  the  strongest  case,  and  renders  the  matter  so  clear  as  to  enti-  ^ 
tie  the  defendant  to  judgment  upon  this  plea. 

BuRRovoH,  J.  Independently  of  any  case,  the  defendant  is  entitled  to  judg- 
ment in  his  favour.  The  offices  of  churchwarden  and  overseer  are  annual 
offices ;  and  before  the  defendant  can  be  made  responsible  for  a  longer  time,  it 
ought  to  be  made  appear  that  the  overseers  have  authority  to  appoint  for  a 
longer  time.  The  word  *«  successors,'*  therefore,  comes  to  nothing,  because 
the  collector  may  find  it  necessary  to  account  to  them  for  sums  which  accrued 
and  were  paid  in  respect  of  the  year  of  their  predecessors. 

Judgment  for  defendant  on  the  third  |dea. 


BAKER  and  Others  v.  RIDGWAT. 

1.  A  commission  of  bankrupt  having  been  sued  out  against  defendant,  in  custody  under  a  ea. 
aa.,  the  plaintiflf,  in  order  to  prove  his  debt,  discharg[ed  defendant  from  the  execution,  tb^ 
commiseion  having  afterwards  been  superseded,  plaintiff  took  defendant  in  execution  agao. 
The  court,  from  various  affidavits,  suspecting  that  the  commission  and  supersedeas  had 
bean  fraudulentlf  oonoerted,  refused  to  oiacharge  the  defendant  on  motion. 
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8.  In  qoMtioDs  of  gnat  tiiKmnt,  the  eoart  will  not  decide  between  contradictory  affidavilf,  bat 
will  order  the  contested  iact  to  be  ascertained  by  a  jury. 

Bosanquei^  Serjt.,  obtained  a  rule  nisi  to  discharge  the  defendant  out  of  cus- 
tody as  to  this  action,  and  to  enter  satisfaction  upon  the  judgement.  The  affi- 
davit upon  which  he  moved  stated  in  substance,  Uiat  in  August,  1821,  the  plain- 
tiffs had  obtained  a  verdict  against  the  defendant  for  8803^ ;  that  he  had  been 
taken  in  execution  under  a  ca.  sa.  the  November  following,  for  3417/. ;  that  a 
commission  of  banknipt  was  issued  against  him  in  January,  1822 ;  that  the 
H21  P^^^^*  Baker,  attended  *the  first  meeting  under  the  commission  to  prove 
•J  his  debt,  but  the  proof  was  opposed  on  account  of  the  defendant  being  in 
custody ;  and  that,  in  February,  1822,  the  plaintiflfs  discharged  the  defendant 
from  custody,  and  Baker  was  afterwards  chosen  assignee  under  the  commis- 
sion ;  that  the  commission  of  bankruptcy  was  then  superseded ;  and  that  in 
March,  1823,  the  plaintiff  took  the  defendant  again  into  custody  under  another 
capias  ad  satisfaciendum  on  the  same  judgment.  The  plaintiffs'  affidavits  im- 
puted to  the  defendant,  that  he  had  fraudulendy  caused  to  be  issued  the  com- 
mission of  bankruptcy,  with  a  view  to  defeat  their  execution  by  compelling  them 
to  prove  under  the  commission,  and  then  superseding  it:  they  supported  this 
imputation  by  a  great  number  of  circumstances ;  and  they  stated  that  the  com- 
missioners required  that  the  defendant  should  be  dischaiged  before  they  would 
receive  even  the  offer  of  proof  of  the  debt  under  the  commission  ;  and  that  the 
plaintiffs,  being  so  compelled,  made  their  proof  accordingly.  The  defendant's 
affidavit  denied  the  existence  of  fraud. 

Vaughan  and  Toddy ^  Serjts.,  showed  cause  against  the  rule.  First,  if  the 
commission  was  fraudulently  sued  out  with  a  view  to  defeat  the  plaintiffs'  exe- 
cution, the  proceedings  under  it  are  void,  and  the  defendant  cannot  take  advan- 
tage of  his  own  wrong.  The  plaintiffs  are  entitled,  in  such  case,  to  act  as  if 
the  commission  had  never  been  issued  and  the  discharge  never  given  ;  but. 

Secondly,  even  if  the  commission  were  not  fraudulent,  the  moment  it  is  super- 
seded all  that  has  been  done  under  it  stands  as  if  it  had  never  taken  place,  and 
the  plaintiffs  are  remitted  to  their  former  situation. 

It  is  true,  that,  generally  speaking,  wherever  a  plaintiff  has  discharged  a 
'431   ^^^^'^^^"^  ®^^  ^^  custody,  he  cannot  *take  him  again  for  the  same  cause 
-^  of  action  ;  but  in  order  to  secure  the  defendant  from  recaption,  the  dis- 
charge must  have  been  voluntary,  Jaquea  v.  JVifhy^  1  T.  R.  667 ;  Tanner  v. 
Hagut^  7  T.  R.  420 ;  Viger9  v.  Aldrick^  4  Burr.  2482 ;  Biacldwm  v.  Stupart, 
2  East,  243.     In  the  present  case,  the  discharge  was  not  the  voluntary  act  of 
the  plaintiffs,  but  compelled  by  the  commissioners  of  bankrupt,  and  effected  by 
operation  of  law.     Without  the  previous  discliarge  the  plaintiffs  were  not  pei^ 
mitted  to  prove  their  debt  under  the  commission :  and  unless  they  had  proved, 
they  would  have  lost  all  chance  of  recovering  their  debt.    But  this  compulsion 
arises  enlirely  out  of  the  operaiion  of  the  act  49  6.  3,  c.  121,  under  which  a 
party  is  precluded  from  proving  his  debt  unless  he  relinquishes  his  action. 
Previously  to  that  act  a  debtor  was  not  entitled  to  be  discharged,  even  if  the 
plaintiff  sued  out  a  commission  of  bankrupt  against  him,  3^Ma9ter  v.  iTe//, 
1  B.  d^  P*  302 ;  and  as  a  question  like  the  present  could  not  arise  till  that  act 
had  passed,  the  recency  of  its  enactment  sufficiently  accounts  for  the  circum- 
stance of  there  being  no  case  on  the  subject.    In  Nadin  v.  Batfie,  5  East,  147, 
Lord  Ellbnborovoh  held,  that  a  discharge  under  an  insolvent  debtor's  act 
could  not  be  said  to  be  with  the  plaintiff's  assent ;  and  a  discharge  obtained 
under  a  commission  of  banknipt  does  not  differ  in  principle.    The  supersedeas 
of  a  commission  may  in  some  respects  be  said  to  resemble  the  reversal  of  an 
outlawry,  by  which  the  plaintiff  is  placed  in  the  same  situation  as  when  the 
proceedings  commenced.     Sf,  John's  College  v.  Murcott^  7  T.  R.  259.     It 
may  be  urged,  on  the  part  of  the  defendant,  that  a  bill  is  now  pending  in  parlia- 
ment to  enable  a  plaintiff  to  retake  a  defendant  in  case  of  a  commission  of  bank- 
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jropt  liainiig  baeo  rapeneded,  and  that  sveh  a  bill  would  not  hare  been  neces^ 
sary  unless  the  defendant  were  ^entitled  at  common  law  to  retain  his  dis-  ^^^ 
chaige :  but  the  bill  laay,  for  aught  that  appean  to  the  contrary,  be  only  ^ 
declaratory^     At  all  events,  the  court  will  not  decide  on  motion  a  queelian  of 
euch  magnitude,  but  will  put  the  party  to  his  audit&  querela. 

The  Court  here  interposed,  and,  expressing  an  unwillingness  to  decide  the 
question  of  fraud,  upon  affidavits,  in  a  cause  of  such  importance  as  the  present, 
urged  the  defendant  to  resort  to  an  issue,  or  an  audita  querela.  This,  however, 
being  rejected,  on  the  ground  that  the  proceeding  was  obsolete  and  difficult, 
and  on  account  of  the  absence  of  a  material  witness, 

Bommquft  and  Wildt,  Serjts.,  were  heard  in  support  of  the  mk,  and,  after 
uvging  the  policy  of  the  ancient  law  in  favour  of  personal  liberty,  (in  support 
of  which  was  cited  among  other  authorities  the  language  of  the  court  in  Asfer 
v.  Jadcaon^  Hob.  52. 69,)  and  the  alterations  made  from  tame  to  time  by  various 
statutes  ;—^fter  arguing  the  general  illegaUiy  of  taking  into  custody  for  the 
same  cause  a  party  who  had  once  been  discharged  in  that  cause^— *in  all  which 
the  court  seemed  to  concur ;— -they  were  called  on  lo  show  that  such  a  rscaption 
would  be  illegal,  even  if  the  disduuge  were  obtained  by  fraud. 

For  this  they  cited  JUacUmm  v.  Stuperi^  in  which  it  was  holden,  that  even 
a  scandalous  trick  on  the  part  of  the  defendant,  by  which  he  had  obtained  his 
dischaige,  would  not  justify  his  recaption ;  that,  in  all  such  cases,  the  plaintiff 
was  considered  to  .have  made  iiis  election,  and  that  the  discharge  would  not  be 
affected  by  fraud  in  any  collateral  matter ;  as  for  instance  in  the  present  case, 
by  fraud,  in  suing  out  the  commission ;  though  it  might  have  been  otherwise  if 
there  had  been  fraud  in  the  act  of  procuring  the  disdiaige  previous  to  the 
^plaintiffs'  proving  their  debt.  But  if  there  be  fraud,  as  the  defendant  is  p^^ 
prima  facie  entitled  to  his  liberation,  it  is  for  the  plaintiffs  to  establish  ^ 
that  fraud.  This,  however,  tliey  have  failed  to  do,  for  the  imputations  con- 
tained in  their  affidavits  are  distinctly  denied  by  the  defendant  There  ii  no 
decision  on  the  subject,  because  the  inconvenience,  if  any,  is  one  of  frequent 
occurrence,  and  it  has  never  been  imagined  that  any  such  remedy  as  that  now 
resorted  to  could  be  safely  pursued :  that  such  is  the  general  impression,  ia 
apparent  from  the  bill  now  pending  in  parliament,  which  has  been  nentioDGd 
by  the  counsel  on. the  part  of  the  plaintiffs. 

Best,  G.  J.  There  are  two  questions  here  for  the  consideration  of  the 
court :  First,  whether,  supposing  tliere  was  no  fraud  in  the  suing  out  of  this 
commission,  the  defendant  is,  under  all  the  circumstances  of  the  -case,  entitled 
to  his  discharge.  Secondly,  whether  he  is  entitled  to  his  disefaaige,  supposing 
there  has  been  fraud. 

If  there  has  been  no  fraud  in  the  transaetion,  I  am  of  opinion  the  defendant 
ie  entitled  to  his  discharge ;  if  there  has  been  fraud,  we  are  all  of  opinion  he  is 
not  so  entitled.  I  have  looked  through  all  the  cases  on  execution  against  the 
person,  from  the  earliest  period  down  to  the  present  time,  and  I  am  aware  of 
the  great  jealousy  of  the  law  on  the  subject  of  personal  restraint.  I  am  aware 
tliat  where  a  party  had  been  dischaiged  on  account  of  privilege  of  parliament, 
it  was  doubted  whether  he  could  be  retaken  after  that  privilege  expired,  and  the 
interference  of  the  legislature  became  necessary  to  sanction  such  a  proceeding: 
so  where  he  died  in  confinement,  it  was  doubted  whether  the  crediu)r,  having 
resorted  to  the  highest  remedy  the  law  afforded,  could  have  any  further  means 
for  the  reoovery  of  his  debt,  though  the  debtor  left  property  behind  him :  that 
doubt  *was  also  set  at  rest  by  the  authority  of  the  legislature.  I  am  rt^g 
therefore  clear,  that  where  a  commission  of  bankrupt  is  sued  out  against  ^ 
a  party  in  execution,  he  not  being  privy  thereto,  if  the  plaintiff  abandons  his 
execution  and  proceeds  against  the  effects  of  ihe  party,  by  proving  his  debt 
under  the  commission,  he  has  taken  fais  chance,  and  though  there  should  be  no 
assets  fbxdicoming,  the  defendant  is  aecuie  in  iiis  discharge.     (However,  I  con- 
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•ider  nif  self  oo  moie  bound  by  an  opinion  delivered  in  the  present  summary 
mode  of  treating  the  question*  than  I  should  be  by  an  opinion  delivered  at  Nisi 
Prins ;)  but  if  the  debtory  in  concert  with  othens,  procures  a  commission  of 
bankrupt  to  be  sued  out  agninst  him,  or  it  is  procured  with  his  approbation  and 
consent,  in  order  to  entrap  the  plaintiff  to  come  in  and  prove  his  debt,  and  is 
then  superseded  for  some  latent  defect  ui^own  to  the  plaintiff,  that  does  not 
entitle  the  debtor  to  his  dischaige ;  and  if  we  were  to  hold  otherwise,  we  should 
violate  a  principle  of  law  which  has  never  been  broken  in  upon,  namely,  that  a 
party  shall  not  be  allowed  to  take  advantage  of  his  own  wrong*  I  say  this,  be- 
cause in  JaqueB  v.  fflitJwn  though  Ashdrst,  J.,  says,  **  I  know  of  only  one  case 
where  a  debtor  in  execution,  who  obtains  his  liberty,  may  afterwards  be  taken 
again  for  the  aame  debt,  and  that  is,  where  he  has  escaped ;  but  the  reason  of 
that  is,  because  he  was  not  Jegally  out  of  custody ;"  yet  Buludr,  J.,  did  not 
assent  to  the  generality  of  the  proposition  thus  laid  down  by  Ashvust,  J.,  and 
wished  to  intfoduce  qualidaations.  Indeed,  -even  according  1o  the  proposition 
laid  down  by  Ashctst,  J.,  if  this  dischaige  has  been  obtained  by  a  fraudulent 
commission,  and  the  plaintiff  has  afterwards  been  cheated  by  a  supersedeas  .out 
of  the  benefit  sought  by  the  proof  of  his  debt,  the  defendant  may  be  taken  again, 
because  the  fraud  has  avoided  the  w4iole  transaction,  and  the  defendant  has 
*471  ^^^^^  ^^^^^  ^legally  out  of  custody.     But  it  has  been  urged  that  no  fraud 

-^  has  been  distinctly  made  out  by  ^e  plaintiffs,  and  that  it  has  been  posi- 
tively denied  by  the  defendant  I  am  of  opinion  that  the  fraud  has  been  suffi- 
ciendy  alibied  by  .the  plaintiffs,  and  has  not  been  sufficiently  denied  by  the 
defendant.  This  case  is  important  from  the  magnitude  of  the  sum  at  stake, 
but  it  is  still  more  so  on  account  of  the  principle  I  am  about  to  state,  namely, 
that  where,  in  a  proceeding  on  motion,  fraud  is  suggested  in  the  affidavits,  and 
directly  denied,  we  are  not  absolutely  bound  by  the  denial.  In  matters  of  ordi- 
nary practice,  it  is  a  general  rule,  that  he  who  swears  last  is  ;to  be  believed, 
because  there  is  less  evil  in  occasionally  falling  into  a  wrong  decision  than  in 
generally  delaying  the  suitors  of  ihe  court :  but  this  rule  has  never  extended  to 
cases  of  higher  importance ;  and  if  a  hci  is  controverted  in  a  cause  of  a  certain 
size,  it  has  been  usual  to  refer  it  to  the  prothonotary,  and  if  in  a  cause  of  still 
irreater  amount,  u>  a  jury.  That  also  has  been  the  practice  in  the  Court  of 
King's  Bench :  in  a  case  of  quo  warranto,  where  there  is  a  positivo  etatement 
oo  one  side,  and  a  positive  denial  on  the  other,  the  court  usually  directs  an 
issue ;  so  in  cases  of  mandamus ;  so  in  cases  of  usury ;  the  court  will  not  try 
on  affidavit  a  question  of  10^000/.  or  of  1000/.  Upon  these  affidavits  fnud  has 
been  distinctly  imputed  to  the  defendant,  and  it  has  not  been  denied  to  my  satis- 
faction* In  order,  therefore,  io  decide  the  question  pvoperly,  further  proceed- 
ings must  be  had :  the  law  has  pointed  out  what  they  ought  to  be,  and  upon 
nudita  quoral&,  wbicb  is  neilbsr  a  difficult  nor  an  obsolete  proceeding,  {I  re- 
member two  within  my  own  time,j  the  witnesses  may  be  brought  face  to  face 
before  a  jury,  and  the  question  of  fraud  satisfactorily  aseeitmed.  I  think, 
therefore,  this  rule  ought  to  be  ^lisehaiged. 
*4Sn       Pa*^  ^*    ^  sfnnee  in  the  pitneiples  of  law  laid  down  by  my  lord  dhief 

J  iostioe.  h  is  admitted,  that  a  penon  who  has  been  regularly  discharfsd 
from  an  execution  cannot  be  retaken :  firom  Ft^er«  v«  Jiidrick^  downwards,  fhe 
mle  has  been  so  stricdy  observed,  that  in  BiaMntm  v.  Sivpmri^  where  there 
had  been  very  improper  4«ndnct  on  the  part  of  die  defendant,  Gnosn,  J.,  said, 
that  though  his  eonduot  had  been  most  scandalous,  the  rule  of  law  ought  not  to 
be  impeached ;  but  I  am  clearly  of  opinion,  that  if  a  party  Ims  concocted  a 
eommission  in  order  to  compel  a  plaintiff  to  prove  his  debt  and  execute  a  dis- 
charge, the  whole  transaction  b^ng  fraudulent,  he  may  be  srrested  again,  since 
no  maa  shaU  take  advantage  of  his  own  wrong.  The  question  here,  then,  is  a 
qaention  of  faet.  whether  or  no  the  defendant  has  been  engaged  in  eudi  a  fraud, 


476  Lethbridge  v.  Winter.  E.  T.  1824.  [48 

and  as  I  am  unconvinced  on  this  point«  I  think  the  rale  ought  to  be  made  ab- 
aolute* 

BuRRouGH,  J.  I  am  satisfied  that  there  has  been  fraud  in  this  instance,  and 
that  there  are  circumstances  in  the  case  which  deserve  further  inquiry.  The 
proceeding  by  audita  querela  is  neither  obsolete  nor  difficult :  I  have  seen  it 
adopted  three  times ;  and  in  almost  every  instance  the  old  modes  of  proceeding 
are  preferable  to  the  new.  I  am  satisfied,  on  looking  at  Sir  Samuel  RomiUy's 
act,  that  it  was  never  intended  to  give  it  the  effect  now  contended  for ;  and  that, 
with  a  view  to  the  privileges  conferred  by  that  act,  a  commission  superseded  is 
equivalent  .to  no  commission.  The  plaintiffs  who  proved  have  been  induced, 
by  a  force  on  their  mind,  to  discharge  the  defendant.  Indeed  they  could  not 
have  acted  otherwise;  for  if  they  had  omitted  to  prove,  the  other  creditors 
would  have  signed  the  bankrupt's  certificate,  and  the  plaintiffs  would  have  been 
left  without  any  hope  of  recovering  their  debt.  Under  these  circumstances,  and 
*the  conduct  of  the  defendant  considered,  which  is  suspicious,  upon  the  r-^.g 
very  dates  of  the  various  transactions,  I  think  there  is  matter  for  further  ^ 
inquiry,  and  that,  therefore,  this  rule  must  be 

Discharged. 

LETHBRIDGE,  Bart,  v.  WINTER. 

In  trespasfl,  the  plaintiff' newljr  assigned  that  his  close,  the  locus  in  auo,  abutted  on  certain 
closes  called  B.,  M.,  and  S.,  name  or  one  of  them:  defendant  pleaded,  that  the  does  newly 
assigned  was  his :  and  issue  waa  joined. 

The  plaint  iff  proved  at  the  trial  that  he  had  a  close  abutting  on  M. ;  the  defendant,  that  he 
had  a  close  abuttinff  on  B.  and  8. 

The  jury  found  a  verdict  for  the  plaintiff* on  the  new  assignment. 

The  court  refused  to  disturb  the  verdict,  to  enter  a  discbarge  of  the  jury,  or  to  arrest  the  judg- 
ment,—^hich  were  moved  for  on  the  ground  that  the  pleadings  were  not  suffideotly  oer* 
tain,  and  that  the  defendant  had  established  his  own  issue. 

Declaration  in  trespass,  consisting  of  three  counts ;  the  first,  for  breaking 
and  entering  a  close  of  the  plaintiff*,  called  The  Lane,  otherwise  Greenway 
Lane,  otherwise  Wapshill  Lane,  in  the  parish  of  Ashpriors,  in  the  county  of 
Somerset,  felling  trees,  &c.,  of  the  plaintiflfs,  and  taking  and  converting  them  to 
the  defendant's  own  use ;  second  count,  for  breaking  and  entering  two  closes 
of  the  plaintiff*,  one  of  them  called  Brickfield,  otherwise  Brickfield  Meadow,  and 
the  other,  '•  being  a  certain  part  of  a  certain  lane  extending  in  a  westeriy  di- 
rection from  the  centre  or  middle  part  of  a  certain  lane  called  Greenway  lane, 
otherwise  Wapshill  Lane,  otherwise  The  Lane  situated  in  the  same  parish,"  and 
witli  feet  in  walking,  and  with  the  feet  of  horses,  and  with  the  wheels  of  carti, 
dl&c.,  treading  down  the  grass,  and  then  and  there  felling  trees,  &c.,  carrying 
them  away,  and  converting  them  to  the  defendant's  own  use ;  third  const,  de 
bonis  asportatis. 

The  defendant  pleaded,  first,  not  guilty,  on  which  issue  was  joined;  fle> 
condly,  as  to  the  first  and  last  *counts  of  the  declaration,  that  the  trees  r^wj^^ 
mentioned  in  those  counts  were  the  same,  and  that  the  close  in  which,  '- 
&c.,  in  the  first  count  mentioned,  was  his  soil  and  freehold ;  wherefore,  &c. : 
and  thirdly,  as  to  breaking  and  entering  the  dose  in  the  second  count  described 
as  being  a  certain  part  of  a  certain  lane,  &c.,  he  pleaded,  that  the  said  dose  was 
his  soil  and  freehold ;  to  this  plea  the  plaintifff  replied,  that  the  close  in  which, 
&c.,  was  tlie  soil  and  freehold  of  him  the  plaintiff*,  and  not  the  soil  and  fieehold 
of  the  defendant ;  on  which  issue  was  joined. 

To  the  second  plea  the  plaintiff*  newly  assigned,  that  the  close  in  which,  du;.* 
in  the  first  count  of  the  declaration  mentioned,  was  <'  so  much  of  a  certain  lane 
or  parcel  of  land  called  The  Lane,  otherwise  Greenway  Lane,  otherwise  Waps- 
hill Lane,  extending  from  the  middle  thereof,  towards  and  abutting  on  the  west 
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on  certain  closes,  respectively  called  Brickfiold,  Brickfield  Meadow,  and  Sandy's 
Four  Acres,  some  or  one  if  them  .***  which  close  was  anoiher  and  different 
dose  from  that  in  the  second  plea  mentioned. 

Tiie  defendant  pleaded  to  the  new  assignment,  first,  not  guilty,  on  which  the 
plaintiff  joined  issue ;  secondly,  that  the  close  in  which,  ^.,  newly  assigned, 
WM  his  soil  and  freehold ;  and  thirdly,  as  to  committing  the  supposed  trespass 
newly  assigned,  in  certain  parts  of  the  close  in  which,  ^.,  newly  assigned, 
▼iz.,  the  part  of  the  lane  or  parcel  of  land  called  The  Lane,  otherwise,  ^.,  ex- 
tending from  the  middle  thereof,  towards  and  abutting  on  the  west  on  the  close 
called  Brickfield,  and  also  the  part  of  the  same  lane,  extending,  ^.,  and  abut- 
ting, ^.,  on  the  close  called  Sandy's  Four  Acres,  that  the  said  parts  of  the 
ckse  in  which,  ^.,  newly  assigned,  were  his  soil  and  freehold. 

The  plaintiff  replied  to  the  second  plea,  that  the  close  in  which,  &c.,  newly 
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assigned,  was  not  the  soil  and  'freehold  of  the  defendant,  and  to  the  third. 


that  the  said  parts  of  the  close  in  which,  &c.,  newly  assigned,  were  not 
the  defendant's  soil  and  fireehold,  on  both  of  which  points  issue  was  joined. 

At  the  trial  before  Best,  J.,  Somerset  Summer  assizes,  1823,  the  jury  found 
that  all  the  lane  belonged  to  the  defendant,  except  that  pan  which  abutted  on 
Brickfield  Meadow ;  and  with  respect  to  that,  they  found  a  verdict  for  the 
plaintififon  the  new  assignment. 

Botanquet^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  calling  on  the  plain- 
tiff to  show  cause  why  the  verdict  found  for  him  on  the  trial  of  this  cause  should 
not  be  entered,  as  to  the  first  issue  on  the  plea  of  not  guilty,— -that  the  defendant 
was  not  guilty  of  the  alleged  trespasses  in  the  close  called  Brickfield,  otherwise 
Brickfield  Meadow,  in  the  second  count  mentioned,  but  was  guilty  of  all  the  re- 
sidue;— as  to  the  second  issue,  which  arose  in  the  replication  to  the  third  plea,— 
that  the  other  close  in  the  second  count  mentioned,  was  the  soil  and  freehold  of 
the  defendant,  and  not  of  the  plaintiff; — as  to  the  third  issue,  which  arose  on  the 
plea  of  not  guilty  to  the  new  assignmenti^^hat  the  defendant  was  guilty  ;— -4S 
to  the  fourth  issue,  which  arose  on  the  second  plea  to  the  new  assignment,— 
that  the  close  newly  assigned  was  the  soil  and  freehold  of  the  defendant  and 
not  of  the  plaintiff ;— as  to  the  fifth  issuev— -that  the  parts  of  the  close  newly 
assigned  were  the  close  of  the  defendant  and  not  of  the  plaintiff: — or  why  the 
entry  should  not  state  that  the  jury  were  dischaiged  from  the  issue  in  the  new 
assignment. 

He  contended,  that  the  defendant  having  averred  that  the  close  newly  assigned 
was  his,  had  in  effect  followed  the  language  used  on  the  part  of  the  plaintiff, 
and  had  therefore  averred  that  the  freehold  of  a  close  abutting  on  Brickfield, 
*S21  Brickfield  Meadow,  Sandy's  Four  *  Acres,  some  or  one  ^them^  was  his, 
^  the  defendant's  ;  so  that  the  jury,  in  finding  that  all  the  fane  was  his  ex- 
cept that  part  which  abutted  on  Brickfield  Meadow,  had  in  effect  found  for  him, 
because  they  had  found  that  he  possessed  as  he  averred,  a  close  abutting  on 
some  one  of  the  three.  [Best,  C.  J.  But  the  plaintiff  having  averred  the  same 
with  respect  to  his  close,  and  the  jury  having  found  for  him,  is  there  any  rea- 
son for  disturbing  the  verdict  V]  At  all  events,  the  issue  was  so  ambiguous  that 
the  jury  ought  to  have  been  discharged,  and  a  verdict  found  upon  such  an  issue 
is  iMd  in  arrest  of  judgment.  Lee  v.  Maire^  Benloe  &  Dal.  60,  pi.  10(^—177, 
pi.  222 ;  1  Anders.  31,  S.  C. ;  Dyer,  264  a,  S.  G. 

Pell  and  Taddy^  Serjts.,  who  showed  cause  against  the  rule,  argued,  that  as 
the  defendant  had  not  expressly  named  his  close  in  his  plea  to  the  new  assign- 
ment, the  plaintiff  might  safely  go  to  trial  on  the  pleadings  as  they  stood.  They 
referred  to  Dyer,  23  b,  pi.  147.  ^  If  in  trespass  for  breaking  a  close  tlie  de- 
fendant plead  that  the  place  is  six  acres  of  land  in  D.,  which  are  his  freehold, 
and  the  plaintiff  reply  that  they  are  his  freehold,  and  not  the  freehold  of  the 
defendant ;  if  the  plaintiff  have  six  acres  in  D.,  and  the  defendant  other  tiz*  the 
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defendant  cannot  give  id  evidence  that  he  did  the  tregpaw  in  hie  own  land.;'* 
and  they  relied  on  Cocker  v.  Crompton^  1  B^  A  C«  499 ;  bur 

Boaanquety  in  support  of  his  rule,  observed,  that  in  that  case  iber^  was  no 
new  assignment ;  and  that  in  the  present  the  defendant  had  followed  the  name 
of  the  close  given  by  the  plaintiff,  and  denied  that  the  dose  so  named  belonged 
to  him. 

*Bbst,  C.  J.  I  think  ihere  is  no  ground  for  acceding  to  the  present  ^^.^ 
application.  In  the  first  count  of  the  declaration  the  plaintiff  has  claimed  ^ 
the  whole  lane  as  his  soil  and  freehold ;  in  the  second,  half  of  it.  There  are 
pleas  in  justification  of  the  trespass,  and  then  a  new  assignment,  in  which  the 
plaintiff  abandons  his  claim  to  the  whole  lane,  or  even  hidf  of  it,  but  claims  a 
certain  part,  opposite  to  three  closes  which  he  names,  90fn€  or  one  of  them. 
The  defendant,  instead  of  demurring,  takes  issue  on  this  claim,  and  now  insists, 
that  as  he  has  proved  that  he  had  also  soil  and  freehold  opposite  to  some  or  one 
of  these  three  closes,  he  is  entitled  to  the  verdict.  But  what  had  the  plaintiff  to 
prove  T  *«  I  am  entitled  to  land  opposite  to  the  closes,  Brickfield,  Brickfield 
Meadow,  Sandy's  Four  Acres,  some  or  one  ofthem^^*  That  being  the  state  in 
which  the  pleadings  have  been  left  by  the  defendant,  the  plaintiff  proves  that 
he  has  a  close  so  situated,  and  has,  therefore,  done  all  he  could  be  required  to 
do.  It  has  been  urged,  that  the  jury  ought  to  have  been  discharged  for  uneei^ 
tainty ;  and  an  old  case  has  been  cited  in  support  of  such  a  proceeding,  but  it 
is  too  loosely  stated  for  us  to  act  upon ;  and  even  if  a  decision  had  been  cited 
to  show  that  we,  sitting  here  in  bank,  have  now  the  power  to  discharge  the 
jury,  I  should  pause  before  I  acceded,  and  should  require  strong  authority  to 
convince  me  that  we  have  any  such  power.  The  defendant  has  not  taken  ad- 
vantage of  the  defect  in  the  pleading  by  demurrer  in  the  first  instance,  and  this 
is  not  a  case  in  which  we  are  compelled  to  allow  him  to  take  advantage  of  h 
aAer  verdict. 

The  rest  of  the  court  concurring,  a  verdict  was  ordered  to  be  entered  for  the 
plaintiff  on  all  the  issues  on  the  new  assignment,  and  the  defendant's  rule  was 

Discharged. 
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Plf  a  to  an  avowry  of  distreaa  for  rent  arrear,  '*  that  beiors  the  leaaor  (who  daimed  title  noder 
a  pretended  agreement  between  him  and  one  T.  R.)  had  anv  thing  in  the  premiieBf  and  be- 
fore the  demise  by  the  lessor  to  the  lessee,  T.  R.  mortgngea  them  in  fee  to  J.  C. ;  that  the 
mortgage  being  forfeited,  notice  of  the^  forfeiture  being  given  to  the  lessee,  and  the  lesiee 
having  been  required  to  attorn,  and  having  attorned  to  the  mortaagee,  be  distrained  for  the 
rent,  when  the  lessee  paid  him,  to  save  the  goods  from  being  sold  :'*  Held  ilL 

Replevin  for  taking  plaintiff's  goods.  Cognisance  by  defendant  as  bailiff 
of  Doufflas  Thompson  and  Henry  Thompson  for  43/.  1 5*.,  being  a  year  and  a 
quarter's  rent  of  a  house  which  it  was  alleged  the  plaintiff  held  and  enjoyed  as 
tenant  thereof  to  Douglas  Thompson  and  Henry  Thompson,  by  virtue  of  a 
demise  reserving  the  rent  in  question. 

First  plea,  non-tennit.  Second,  riens  in  arrear.  Third  plea,  that  one  Tho- 
mas Rumball,  (before  the  making  of  the  supposed  demise  in  the  cognisance 
mentioned,  and  before  D.  Thompson  and  H.  Thompson  had  any  estate  or  inte- 
rest in  the  said  dwelling-house  in  which,  d^e.,  with  the  appurtenances,  or  in  the 
messuage  or  dwelling-house  thereinafter  mentioned  to  have  been  released  and 
conveyed  by  him,  and  in  lieu  whereof  the  said  messuage  or  dwelling-house  in 
which,  d^.,  had  been  built,  or  in  the  ground  or  soil  whereon  the  said  messuages 
or  dwelling-houses  were  respectively  built,)  was  seised  in  fee  of  the  said  mes- 
suage or  dwelling-house  and  other  the  premises  thereinaAer  mentioned;  and 
that  the  said  Thomas  Rumball  being  so  seised  a»  aforesaid,— before  the  makinf 
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of  the  soppoBed  demise  in  the  co^ieance  mentioned^  and  before  D.  Thompson 
and  H.  Thompson  had  any  estate  or  interest  in  the  said  messoage  or  dwelling- 
house  m  whichy  ^^c,  or  in  the  messuage  or  dwelling-house  thereinafter  men- 
tioned to  have  been  released  and  conveyed  and  in  lieu  whereof  the  said  mes- 
suage or  dwelling-house  in  which,  dec.*  was  built,  or  in  the  ground  whereon 
the  said  messuages  or  dwelling-houses  were  respectively  built,r-<;onveyed  in 
,KK-|   181^  by  .*lease  and  release  to  Collins  in  fee,  (subject  to  redemption  on 
J  payment  on  or  before  the  25th  of  July,  1813,  of  500/.,  which  the  convey- 
aoce  was  intended  to  secure,)  a  house  at  Kensington,  which  being  pulled  down 
in  1816  while  Collins  was  still  seised  of  it  in  fee,  the  messuage  in  which,  dtc., 
was  built  in  lieu  of  it     The  plaintiflT  then  averred  that  Collins,  from  the  time 
die  messuage,  in  which,  die.,  was  built,  had  been,  and  then  was  seised  in  fee  of 
the  messuage  in  which,  du;.^  the  sum  of  500/.  in  the  indenture  of  release  men- 
tioned not  having  been  paid  to  him,  Collins :  And  further,  that  Collins  being 
ao  seised  of  the  said  messuage  in  which,  d^o.,  with  the  appurtenances,  and  the 
said  sum  of  600/.  being  unpaid,  the  said  D.  Thompson  and  H.  Thompson 
claiming  title  to  the  said  messuage  in  which,  d^c,  (under  colour  of  a  certain 
pretended  agreement  between  them  and  Kumball  for  the  sale  of  the  said  mes- 
suage in  which,  dz;c.,  with  the  appurtenances,  made  after  the  making  of  the 
aforesaid  indenture  of  release,  and  after  the  25th  day  of  July,  1813,  therein 
allowed  for  the  payment  of  the  said  sum  of  500/.,  and  after  the  mortgage  there- 
by made,  had  become  absolute,— -whereas  no  legal  estate  or  interest  passed  to 
D.  Thompson  and  H.  Thompson  in  the  messuage  in  which,  d^.,  by  virtue  of 
the  said  pretended  agreement,)  made  the  demise  in  the  cognisance  mentioned, 
and  thereby  demised  to  the  plaintiff,  the  messuage  in  which,  d^;.,  with  the  ap- 
purtenances ;  by  virtue  of  which  demise  the  plaintiff  became  possessed  of  the 
messuage,  in  which,  dec.,  with  the  appurtenances,  and  so  continued  from  thence 
until  the  time  when,  drc. ;  but  that  the  500/.  in  the  indenture  mentioned  being 
then  Btill  due  from  Rumball  to  Collins,  and  the  sum  of  43/.  15«.  of  the  rent  in 
the  cognisance  mentioned  being  then  still  owing  from  the  plaintiff  as  such  tenant 
as  aforesaid,  under  the  demise  made  to  him  by  D.  Thompson  and  H.  Thomp- 
*561  s^'Ry^-Collins,  after  the  25th  day  of  July,  1813,  *and  before  the  time 
-^  wheU)  dec.,  to  wit,  on  the  26ih  day  of  December,  1821,  demanded  pay- 
ment of  the  said  sum  of  500/.  from  Rumball,  but  Rumball  neglected  to  pay  the 
same;  whereupon  Collins  afterwards,  and  whilst  the  said  sum  of  48/.  15s.  of 
the  rent  in  the  cognisance  mentioned  was  so  in  arrear  from  the  plaintiff,  and 
before  the  time  when,  d^c,  to  wit,  on  the  26th  day  of  December,  1821,  assented 
to  and  confirmed  the  demise  made  to  the  plaintiff  by  D.  Thompson  and  H. 
Thompson,  and  required  the  plaintiff  to  attorn  to  him  as  such  mortgagee  as 
aforesaid,  under  the  demise  made  to  the  plaintiff  as  aforesaid,  and  to  pay  the 
sum  of  43/.  15s.  so  in  arrear  from  the  plaintiff  as  aforesaid  to  Collins  as  such 
mortgagee,  instead  of  D.  Thompson  and  H.  Thompson,  and  demanded  pay- 
ment of  the  same  from  the  plaintiff,  so  beitig  such  tenant  of  the  messuage  in 
which,  dec,  under  such  demise  as  aforesaid ;  and  the  plaintiff  then  and  there 
attorned  and  agreed  to  become  tenant  to  Collins,  and  to  pay  him  the  said  arrears 
of  rent  accordingly,  but  having  neglected  to  pay  the  same,  (although  required 
so  to  do,)  and  the  said  sum  of  43/.  1 5«.  of  the  said  rent  being  still  in  arrear 
from  the  said  plaintiff,  and  D.  Thompson  and  H.  Thompson  not  having  any 
legal  estate  or  interest  in  the  messuage  in  which,  dec.,  and  Collins  being  seised 
thereof  as  aforesaid,  he  afterwards,  and  before  the  time  when,  dec.,  to  wit,  on 
the  said  26th  day  of  December,  1821,  took  and  distrained  the  goods  and  chat- 
tels of  the  said  plaintiff,  then  being  in  the  messuage  in  which,  dec,  for  the 
arrears  of  rent  so  from  him  due  as  aforesaid,  whereupon  the  plaintiff,  in  order 
to  prevent  his  said  goods  and  chattels  from  being  sold  under  the  said  distress, 
necessarily  and '  unavoidably  paid  Collins  the  sum  of  43/.  15s.,  so  being  in 
arrear  m  aforesaid :  of  all  which  premises  the  said  defendant  afterwards  and 
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before  the  time  when,  &c.,  had  notice.  And  so  nothing  of  the  said  snm  of  43/. 
15b,  of  the  rent  aforesaid,  by  the  ^cognisance  supposed  to  be  in  arrear,  p,.. 
was  then  in  arrear  from  the  plaintiff  to  D.  Thompson  and  H.  Thompson,  in  ^ 
manner  and  form  as  the  defendant  in  his  cognisance  alleged.  There  was  a  fourth 
plea,  which  differed  from  the  third  only  in  omitting  the  allegation  of  an  attorn- 
ment from  the  plaintiff  to  Collins.  Demurrer  to  the  third  and  last  pleas,  assign- 
ing for  cause  that  the  plaintiff  by  his  third  and  last  pleas  neither  traversed  nor 
denied  the  allegations  in  the  cognisance  of  the  defendant  that  the  plaintiff  held 
the  dwelling-house  in  which,  d&c,  as  tenant  thereof  to  D.  Thompson  and  H. 
Thompson  under  a  demise  made  to  the  plaintiff,  but  on  the  contrary  thereof, 
had  admitted  that  D.  Thompson  and  H.  Thompson  did  demise  the  dwelling- 
house  in  which,  &c.,  to  him,  the  plaintiff,  and  that  he,  the  plaintiff,  entered  into 
and  enjoyed  the  snme  by  virtue  of  such  demise,  and  had  nevertheless  attempted 
to  show  that  D.  Thompson  and  H.  Thompson  had  no  title  in  the  dwelling- 
house,  in  which,  d^.,  at  the  time  of  making  such  demise  by  them,  and  such 
entry  and  enjoyment  by  the  plaintiff  as  aforesaid ;  and  that  the  plaintiff  had  nol 
shown,  in  and  by  his  third  and  last  pleas  in  bar  to  the  cognisance  of  the  defend- 
ant, any  demise  made  by  Collins  to  the  plaintiff,  or  any  privity  between  them 
which  entitled  Collins  to  distrain  on  the  plaintiff,  or  to  call  on  the  plaintiff  to 
pay  the  said  arrear  of  rent  to  Collins. 

This  case  was  twice  argued :  by  Lawen^  Serjt.,  for  the  plaintiff,  and  Peakt^ 
Serjt.,  for  the  defendant,  in  Trinity  term,  1822 ;  and  by  Paughanf  Serjt.,  for 
the  plaintiff,  and  Pell^  Serjt.,  for  the  defendant,  in  this  term. 

In  support  of  the  distress  it  was  assumed  as  a  principle  too  well  established 
to  be  shaken,  that  a  lessee  cannot  allege  that  the  party  under  whom  he  came 
into  possession  has  no  right  to  confer  possession  ;  in  other  words,  cannot  plead 
nil  habuit  in  tenementis,  or  *offer  evidence  to  such  effect,  Co.  Lit.  47  b,  ^^.^ 
Lit.  s.  58 ;  Palmer  v.  Ekina,  2  Str.  817 ;  11  G.  2,  c.  19,  s.  11 ;  Syllu  L  °' 
van  v.  Stradling,  2  Wils.  208 ;  Carvick  v.  Blagrave,  1  B.  ^  B.  532;  Cooke, 
V.  Loxley,  5  T.  R.  4 ;  Phipps  v.  Sculfhorpe^  1  B.  &  A.  50 ;  Parry  v.  House, 
1  Holt,  N.  P.  C.  480.  It  was  admitted  the  lessee  might  show  that  his  lessor^s 
title  had  expired ;  that  chaiges  had  been  paid  by  the  lessee,  which  the  lessor 
was  bound  to  allow,  and  for  which  the  parlies  claiming  them  were  entitled  to 
distrain, — ^and  so  no  rent  in  arrear :  Sapsford  v,  Fletcher,  4  T.  R.  511 ;  7*ay- 
lor  V.  Zamira,  6  TaunL  524 :— or  where  possession  was  not  originally  received 
from  the  avowant,  might  rebut  his  title,  by  showing  that  if  he  had  received  rent, 
it  had  been  under  circumstances  which  did  not  entitle  him  to  it.  Rogers  v. 
Pitcher,  6  Taunt,  202.  In  such  cases  what  was  alleged  in  opposition  to  the 
lessor's  claim,  was  no  other  than  a  special  plea  of  riens  in  arrear,  but  the  pre- 
sent case  was  a  special  plea  of  nil  habuit  in  tenementis,  and  if  allowed  to  pre- 
vail, would  virtually  repeal  the  statute  11  G.  2,  c.  19,  tlie  object  of  which  was 
not  merely  to  enable  the  lessor  to  give  his  title  in  evidence  on  a  general  allega- 
tion, but  to  prevent  the  tide  from  being  at  all  put  in  issue.  The  plaintiff,  ad- 
mitting by  his  plea  in  bar  that  he  came  into  possession  under  the  Thompsons, 
was  estopped  to  dispute  their  right  to  confer  possession. 

Argument  for  the  plaintiff.  This  is  not  a  special  plea  of  nil  habuit  in  tene- 
mentis, but  a  special  plea  of  riens  in  arrear,  which,  the  tenant  having  paid  the 
rent  to  the  party  legally  entitled  (o  receive  it,  was  authorized  to  plead.  There 
is  no  estoppel,  because  the  demise  by  the  Thompsons  does  not  appear  to  have 
been  by  deed  ;  but  *on  the  face  of  the  plea  it  appears  that  they  had  no  re-  r-^gg 
version  in  them,  and  therefore  had  no  right  to  distrain,  for  rent  is  incident  ^ 
only  to  the  reversion.  Collins  having  the  reversion  was  entided  to  distraia 
after  the  tenant  had  attorned,  which,  as  soon  as  the  mortgage  was  forfeited,  he 
was  justified  in  doing  under  the  statute  11  G.  2,  c.  19,  s.  11.  fBuRRonaH,  J* 
By  that  section,  if  construed  with  reference  to  its  preamble  and  the  various  de* 
cisions,  the  tenant  can  only  be  authorized  to  attorn  where  the  mortgage  is  sub- 
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■equent  to  the  date  of  the  tenant's  lease.]  At  all  eTents  Collins  might  without 
notice  have  evicted  the  tenant;  Ketch  v*  HaU^  Dougl.  21 ;  and  the  tenant, 
when  threatened  with  the  sale  of  his  goods  or  eviction,  was  not  bound  to  resist 
payment  till  he  was  actually  proceeded  against.  It  would  be  great  injustice  if 
the  tenant  were  compellable  to  pay  the  same  rent  twice.  QBurrouoh,  J.  He 
could  not  have  been  so  compelled :-— he  ought  not  to  have  attorned ;  and  if 
Collins  had  proceeded  to  evict  him,  he  might  have  pleaded  the  eviction.]  By 
the  4  Ann,  c.  16,  attornment  is  rendered  unnecessary,  and  the  reversioner  may 
enforce  his  claim  without  it ;  it  ought  not,  therefore,  to  prejudice  the  tenant ; 
and  in  M099  v.  CUdlimore^  Dougl.  278,  the  mortgagee  was  held  to  be  entitled 
to  distrain  without  attornment  affer  giving  the  tenant  notice  of  the  forfeiture  of 
the  mortgage.  [Best,  C.  J.  In  that  case  the  mortgage  was  subsequent  to  the 
lease.]  Taylor  v.  Zamira  is  not  distinguishable  from  the  present  case.  There 
it  was  pleaded,  tliat  before  the  lessor  had  any  thing  in  the  land,  a  termor  granted 
a  rent-chaige,  and  covenanted  that  the  grantee  might  distrain ;  that  the  grantee 
having  threatened  to  distrain  for  rent  arrear,  the  lessee  paid  the  amount.  The 
plea  was  holden  good,  and  the  language  of  Gibbs,  C.  J.,  is  very  remarkable,  and 
*001  ^PP^^^  ^  '^®  present  case  in  every  ^particular:  **  This  land  was  subject 
-^  to  a  burthen  in  the  hands  of  the  defendant  himself;  for,  before  the  de» 
fendant  demised  to  the  plaintiff,  the  land  was  subject  to  a  burthen  of  paying  this 
rent ;"— *•  If  the  defendant  had  not  paid  that  burthen,  the  liability  of  the  land 
to  it  would  have  been  no  plea,  for  then  it  would  only  amount  to  the  plea  of  nil 
habuit  in  tenementis ;  but  when  he  adds,  that  the  annuitant  threcUened  to  ea?er- 
ciBt  hU  fight  qfdUtress^  we  think  the  two  facts  combined  together,  do  consti- 
tute a  complete  defence."  In  the  present  case,  before  the  Thompsons  demised 
to  the  plaintiff,  the  land  was  subject  to  the  burthen  of  the  mortgage,  and  the 
plaintiff  paid  the  rent  in  consequence  of  the  mortgagee  having  threatened  to  die> 
train. 

Best,  C.  J.     This  is  an  extremely  clear  case.     It  is  a  rule  which  has  been 
established  for  centuries,  that  a  tenant  is  not  permitted  to  dispute  his  landlord's 
tide  to  confer  possession  at  the  time  of  the  demise,  although  he  may  certainly 
show  that  the  title  determined  afterwards.     It  is  therefore  only  necessary  to 
look  at  this  plea,  and  see  if  it  falls  within  the  general  rule ;  for  if  it  does,  it  is 
cleariy  bad.     In  Syllivan  v.  StradUng^  it  was  expressly  holden  that  a  plea  of 
nil  habuit  in  tenementis  could  not  be  supported,  and  if  this  plea  amounts  to  nil 
habuit  at  the  time  of  the  demise,  unqualified  by  any  of  the  subsequent  cases,  it 
cannot  be  sustained.     NoWf  what  is  the  plea  ?     **  That  before  the  Thompsons 
had  any  thing  in  the  premises,  and  before  they  (claiming  title  under  a  pretended 
agreement  between  them  and  one  Rumball)  demised  them  to  the  plaintiff,  Rum- 
ball  had  mortgaged  them  in  fee  to  Collins ;  that  the  mortgage  being  forfeited, 
notice  of  the  forfeiture  being  given  to  the  plaintiff,  and  he  being  required  to  at- 
torn, did  attorn  to  Collins  when  Collins  distrained  for  the  rent,  which  the  plain- 
*fiin  ^^  P^^^  ^^'^  ^^  prevent  the  goods  from  being  sold  under  the  ^distress." 
-^  According  to  this,  the  Thompsons,  long  before  the  plaintiff  came  into 
possession,  were  precluded  from  acquiring  any  right  to  these  premises,  Rum- 
ball  having  granted  them  away  to  another.     The  plea,  so  far  from  admitting 
they  had  any  title  at  the  time  of  the  demise,  calls  the  agreement  a  pretended 
agreement,  and  expressly  alleges  that  no  legal  estate  or  interest  passed  under 
it :  a  plea  could  not  in  stronger  terms  allege  that  the  lessor  nil  habuit  in  tene- 
mentis.    It  then  goes  on  to  state  that  the  plaintiff  attorned  to  Collins,  and  be- 
came bound  to  pay  him  the  rent :  if  so,  it  was  the  plaintiff's  own  fault,  because 
he  was  not  bound  to  attorn. 

It  has  been  urged,  that  what  has  been  done  by  the  plaintiff  is  equivalent  to 
payment,  and  that  this  plea  is  no  other  than  a  special  plea  of  ricns  in  arrear : 
but  if  so,  it  may  be  equally  contended  that  non  tenuit  is  a  plea  of  riens  in  ar- 
rear.    Now  it  b  quite  dear  that  a  party  cannot  plead  indirecUy  that  which  he 
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cannot  plead  directly ;  he  cannot,  by  adding  words,  effect  that  which  he  woald 
not  be  pennitted  to  effect  if  it  were  stated  simply ;  and  the  rule  which  prohibiti 
a  tenant  from  disputing  in  a  court  of  law  the  title  of  his  landlord,  is  a  wise  role, 
tending  to  general  convenience,  especially  when  there  is  another  court  in  which 
he  may  insist  on  any  equities  which  the  case  may  involve.     I  am  aware  that 
there  is  a  qualificati<Hi  of  this  rule,  if  qualification  it  can  be  caOed,  and  that 
there  are  cases  in  which  the  tenant  has  been  permitted  to  show  that  the  land- 
lord conld  not  justify  a  distress :  in  all  of  them,  however,  the  right  of  the  land- 
lord to  demise  has  been  admitted,  and  the  plea  has  been,  either  that  his  title  has 
since  expired,  or  that  the  tenant  has  been  compelled  to  pay  sums  which  he 
was  entided  to  deduct  from  the  rent ;  these  cases,  therefore,  rather  confirm 
than  impeach  the  general  rule :  but  the  tenant  here  broadly  disputes  the  lessor's 
right  to  demise.     The  statutes  of  4  Ann.  c.  16,  and  11  6.  2,  c.  19,  have  no- 
thing *to  do  with  the  case :  they  were  passed  in  ease  of  the  reversioner,  p,g„ 
and  enable  a  mortgagee  to  distrain  without  a  formal  attornment,  where  ^ 
the  reversion  has  been  conveyed  to  him  after  the  creation  of  the  lessee's  term, 
so  that  he  could  not  proceed  by  erjectment   The  decision  in  Mobs  v.  (roUxmort 
applies  also  to  the  same  circumstances  ;  but  from  Ketch  v.  HaU^  where,  as  in 
the  present  case,  the  lessee's  term  was  created  by  or  under  the  mortgagor  after 
■the  mortgage,  it  appears  that  the  mortgagee  must  proceed  by  ejectment    I 
hope,  that  in  the  present  case,  no  injustice  will  be  done ;  if  it  should  be  other- 
wise, we  cannot  help  it     It  is  impossible  to  administer  justice  so  beneficially 
by  aiming  at  it  in  each  particular  case  as  by  adhering  to  general  rules. 

Park,  J.  I  can  concur  in  what  has  fallen  from  my  lord  chief  justice,  and 
ihink  we  may  decide  in  favour  of  the  defendant,  without  interfering  with  the 
decision  in  Taylor  v.  Zamira^  and  the  other  cases  of  that  class.  In  Tayhr  v. 
ZamirOf  the  land  was  expressly  subjected  to  distress  by  a  chaige  created  be- 
fore the  lessor's  title  commenced.  In  the  present  case,  unless  the  tenant  had 
attorned,  thou^  the  mortgagee  might  have  evicted,  he  could  not  have  distrained. 
Besides,  in  the  cases  alluded  to,  the  lessor's  right  to  demise  has  always  been 
admitted  in  the  first  instance.     Here  it  is  expressly  denied. 

BvRRouoH,  J.     If  the  plaintiff  would  have  suffered  injustice  by  paying  this 
i«nt  to  the  Thompsons,  he  ought  to  have  applied  to  the  Court  of  Chancery 
The  cases  between  lessee  and  mortgagee,  where  there  was  a  lease  outstanding 
at  the  time  of  the  mcnrtgage,  do  not  apply  to  the  present,  and  I  am  satisfied  that 
the  plea  is  bad. 

Judgment  for  defendant 


♦BANE  V,  METHUEN  and  Others.  [^es 

Where  a  statute  gives  a  justice  jurisdiction  over  an  ofience,  it  impliedly  ffives  him  power 
to  apprehend  any  person  charged  with  such  offence:  HelAt  therefore,  that  a  magfistTate 
mignt  issue  a  warrant  to  apprehend  a  person  charged  with  an  ofTence  under  the  malicioas 
trespass  act,  1  G.  4,  c.  56,  especially  after  the  ofiender  had  neglected  a  summona. 

The  plaintiff  sued  the  defendants,  (two  magistrates  and  a  constable,)  in  tres- 
pass for  an  apprehension  and  detention  under  the  following  warrant : 
**  Wilts,  to  wit     To  the  constables  of  Castle  Combe,  in  the  said  county,  and  to 
all  other  constables,  tithing-men,  and  others  whom  it  may  concern. 

Forasmuch  as  William  Taylor,  of  ihe  parish  of  Castle  Combe,  in  the  said 
county,  shopkeeper,  hath  this  day  made  information  and  complaint  upon  oath 
before  us,  two  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  oountyt 
that  hath  good  cause  to  suspect  and  doth  suspect  that  William  Bane,  late  of 
Castle  Combe,  in  the  said  county,  sadler,  did,  on  Thursday,  the  6th  of  Febru- 
ary last  wilfully  and  maliciously  break  the  windows  of  an  uninhabited  dwell- 
ing-house in  the  said  parish  of  Castle  Combe,  the  property  of  the  said  William 
Taylor,  by  shooting  at  the  same  with  a  gun^  and  the  said  William  Bane  having 
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been  duly  smntnoned  to  appear  before  us  to  answer  the  said  complaint,  hath 
negleeted  so  to  do ;  these  are,  therefore,  to  command  you,  in  his  majesty's 
mme,  to  apprehend  and  bring  before  us,  or  some  other  of  his  majesty's  justices 
of  the  peace  for  the  said  county  as  shall  be  assembled  at  the  petty  sessions,  to 
be  holden  at  the  Methuen  Arms,  in  Corsham,  in  the  said  county,  the  said  Wil- 
liam Bane,  on  Wednesday,  the  19th  of  the  present  month,  to  answer  unto  the 
said  complaint,  and  to  be  further  dealt  withal  according  to  law.  Herein  fail 
you  not.     Given  under  our  hands  and  seals  the  5th  of  March,  1828." 

At  the  trial  before  Best,  J.,  Salisbury  Summer  assizes,  1828,  the  neglect  of 
'641  '^^'''^B''  stated  in  the  warrant  'having  been  proved,  and  also  that  the 
-*  magistrates,  after  the  apprehension  of  the  plaintiff,  convicted  him  of  a  m^* 
lieious  trespass,  under  the  1st  G.  4,  c.  56,  the  learned  judge  directed  a  ntHisuit, 
with  liberty  for  the  plaintiff  to  move  to  enter  a  verdict,  it  having  been  urged  on 
his  part,  that  there  was  no  clause  in  the  above  act  of  parliament  authorizing  the 
magistraies  to  apprehend  him  till  after  conviction. 

Vdugkanf  Sent.,  having  on  this  ground  obtained  a  rule  nisi,  aAer  citing 
Skergold  v.  Hoiiawwy  2  Str.  1002,  and  Hiil  v.  Bateman^  1  Str.  711, 

Petf,  Sent.,  (and  Taddu^  Serjt.,  was  with  him,)  now  showed  cause  against 
the  rule.  In  the  first  of  tne  cases  cited  the  magistrates  had  no  jurisdiction ;  in 
the  second,  the  proceeding  ought  to  have  been  by  distress ;  but  by  the  general 
law  a  magistrate  cannot  decide  ex  parte,  and  is  therefore  bound  to  summon 
the  party  charged  with  an  offence ;  if  he  omits  to  appear,  a  warrant  to  appre- 
hend becomes  necessary  to  enforce  the  summons,  and  such  a  warrant  the  ma- 
gistrates are  authorized  to  issue.  It  is  clear  that  when  an  act  of  parliament 
gives  a  justice  jurisdiction  over  an  offence,  it  impliedly  gives  him  a  power  to 
malLe  out  a  warrant,  and  bring  before  him  any  person  charged  with  such  oiTenoe. 
Hawitins,  P.  G.,  b.  2,  c.  13,  s.  15 ;  12  Rep.  131  b.  The  Queen  v.  Simpsofif 
10  Mod.  248.  As  to  the  act  in  question,  by  the  third  section  constables  are 
empowered  to  apprehend  for  an  offence,  even  without  a  warrant. 

Vaughan  said  nothing  in  support  of  his  rule,  which  was  immediately 

Discharged. 

•85]  RYLAND  v.  LAVENDER  and  Others. 

Dsfendant,  as  kdlor,  covenanted  with  the  sherifTf  among  other  things,  to  attend  the  qaarter 

eeasione,  and  to  remove  prisoners,  under  write  of  habeas  corpus,  without  permitting  then 

to  escape. 
The  defendant  being  engaged  at  the  quarter  sessions,  the  sheriff,  upon  a  writ  of  habeas  corpus 

Un  the  removal  of  a  prisoner,  directed  his  warrant  to  the  defendant,  and  '*  W.  V¥.  by  me 

(the  aberiff)  for  this  time  only  thereto  specially  appointed." 
W.  W.,  who  was  the  defendant's  turnkey,  proceeded  with  the  prisoner  towards  the  place  of 

destination. 
The  prisoner  having  escaped :  Hdd,  that  the  sheriff  having  spedaliy  direeted  the  warrant  to 

W.  W.,  the  defeodant  was  not  liable  upon  his  covenant. 

Debt  on  a  bond  conditioned  for  the  performance  of  covenants  in  an  indenture 
between  the  plaintiff,  sheriff  of  Worcestershire,  of  the  one  part,  and  the  defend- 
ant Lavender,  keeper  of  Worcester  jail,  of  the  other  part,  under  which  he  en- 
gaged, among  other  things,  well  and  truly  to  keep  the  persons  committed  to  his 
custody,  and  to  have  them  forthcoming  until  lawfully  discharged ;  to  indemnify 
the  plaintiff  against  any  charges,  loss,  or  damages,  by  reason  of  the  escape  of 
any  prisoner ;  to  give  his  personal  attendance  at  every  assize,  general  jail  deli- 
very, and  sessions  of  the  peace  within  the  county ;  and  when  any  writ  of  habeas 
corpus  for  die  removal  of  any  prisoner  should  be  served  on  the  sheriff,  his  under- 
sherifT  or  deputy,  or  on  the  jailor,  to  convey  by  the  commandment  or  appoint- 
ment q€  the  said  sheriff,  his  under-sheriff  or  deputy,  safely  and  without  escape, 
an  prisoners  to  and  from  the  jail  of  the  county  to  such  court  or  place  as  the 
writ  should  direct  Plea,  performance :  breach,  (in  replication,^  that  the  de- 
fendant Lavender,  set  at  liberty,  without  the  discharge  of  the  plaintiff,  or  his 
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under-flheriff,  or  any  legal  discharge,  one  William  Tyndal],  who  had  been  com- 
mitted to  hia  custody  under  a  ca.  sa.,  whereby  the  plaintiff  was  obliged  to  pay 
79/.  128,  9d.  for  debt  and  coata  due  from  Tyndall,  and  laid  out  a  lai^  sum  of 
money  in  endeavouring  to  set  aside  an  attachment,  and  to  retake  Tyndall. 
Rejoinder,  *that  Lavender  did  not  set  Tyndall  at  liberty,  in  manner  and  p^^^ 
form  as  had  been  alleged,  upon  which  issue  was  taken.  ^ 

There  was  a  second  plea,  alleging,  that  if  the  plantiff  had  sustained  any  da- 
mage it  was  through  his  own  fault,  upon  which  there  was  a  demurrer  and  join- 
der in  demurrer. 

At  the  trial  of  the  issue  before  Park,  J.,  Gloueester  Summer  assizes,  1823, 
it  appeared  that  a  habeas  corpus  had  issued  from  the  Exchequer,  ordering  the 
sheriff  to  produce  Tyndall,  before  Mr.  Baron  Wood,  in  London ;  that  the  per> 
son  who  served  the  habeas  corpus  paid  the  defendant  Lavender,  beforehand,  the 
expenses  of  conveying  Tyndall  to  London ;  that  Lavender  being,  at  the  time 
of  the  service,  obliged  to  attend  with  prisoners  at  the  general  quarter  sessions 
for  Worcester,  the  warrant  for  the  removal  of  Tyndall  was,  by  the  sheriff,  ad- 
dressed to  Lavender,  **  and  also  to  William  Williams,  for  this  time  only,  by  me 
thereto  specially  appointed  ;'*  that  Williams,  who  was  a  turnkey  under  Laven* 
der,  proceeded  with  Tyndall  to  London ;  that  Tyndall  escaped,  and  that  La* 
vender's  clerk,  meeting  him  afterwards,  desired  him  to  return,  when  he  refused 
to  do  so,  alleging  that  he  had  escaped  by  the  negligence  of  the  sheriff. 

A  verdict  having  been  taken  for  the  plaintiff,  with  liberty  for  the  defendants 
to  move  to  enter  a  nonsuit  instead,  if  the  court  should  be  of  opinion  that  Laven- 
der was  not  liable  under  the  terms  of  his  covenant, 

Pelif  Seijt.,  now  showed  cause  against  a  rule  which  had  been  obtained  by 
Bosanquetf  Seijt.,  to  that  effect,  on  the  ground  that  Williams  having  been  ap- 
pointed special  bailiff  to  conduct  Tyndall  to  London,  Lavender  was  thereby  re* 
lieved  from  all  responsibility. 

*PeU  argued,  that  the  appointment  of  Williams  as  special  bailiff,  though  ^^^ 
it  gave  Lavender  a  coadjutor,  did  not  exonerate  him  from  responsibility.  ^ 
The  special  appointment  did  not  include  Lavender,  because  he,  as  jailor,  had 
undertaken  by  the  covenant  safely  to  convey  prisoners,  on  writs  of  habeas  cor^ 
pus,  in  the  ordinary  execution  of  his  duty.  For  this  duty  he  had  actually 
received  payment  in  advance. 

So  the  question  stood  upon  the  merits,  but  upon  the  form  of  the  pleadings 
the  issue  was  clearly  against  the  defendants.  The  issue  tried,  was  not,  whether 
Lavender  or  Williams  were,  or  either  of  them  was,  or  not,  special  bailiff;  or 
whether  a  special  bailiff,  and  not  the  covenantor,  had  allowed  Tyndall  to  es- 
cape ;  but,  the  replication  having  alleged  that  the  defendant  Lavender  set  Tyn- 
dall at  liberty  without  any  legal  discharge,  and  the  defendants  having  rejoined, 
that  he  did  not  set  Tyndall  at  liberty  in  manner  and  form  as  had  been  iWegeAt 
the  real  issue  was,  whether  Tyndall  had  been  set  at  liberty  without  a  legal  dis- 
charge, and  that  he  had  been  so  set  at  liberty  was  clearly  proved. 

BoManquet^  contra,  was  stopped  by  the  court. 

Best,  G.  J.  I  think  that  in  this  case  a  nonsuit  ought  to  be  entered.  This 
is  an  action  by  the  sheriff  of  Worcestershire,  against  lavender,  a  jailor,  and  his 
sureties,  on  a  bond  conditioned  for  the  good  conduct  of  Lavender  in  his  office 
of  jailor,  and  for  his  observing  the  covenants  contained  in  an  indenture  which 
specifies  the  duties  of  his  situation.  It  is  clear  that  the  securities  were  taken 
only  with  reference  to  those  duties.  I  agree  that  it  was  part  of  Lavender's 
duty,  as  jailor,  to  convey  prisoners  under  die  authority  of  writs  of  habeas  cor- 
pus, because  it  is  expressly  provided  for  by  the  indenture  to  which  the  bond 
refers ;  "  and  when  any  writ  ♦of  habeas  corpus,  for  the  removal  of  any  p,gg 
prisoner,  shall  be  served  on  the  sheriff,  his  under-sheriff,  or  deputy,  or  L  " 
on  the  jailor, — ^to  convey,  by  the  commandment  or  appointment  of  the  said  she- 
riff, his  under-sheriff  or  deputy,  safely  and  without  escape,  ail  prisoners  to  and 
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from  the  jail  of  the  county  to  such  places  or  place  as  the  writ  shall  direct.'* 
He  is  also  hound  hy  the  same  indenture  to  attend  the  quarter  sessions  of  the 
peace ;  and  it  appears  that  at  the  very  time  the  writ  in  question  was  delivered, 
his  presence  was  actually  required  at  a  session  then  pending.  But  though  he 
was  required  to  attend  the  sessions,  the  sheriff  might  say  that  he  ought  to  have 
provided  a  sufBcient  deputy  for  the  conveyance  of  prisoners  under  writs  of  ha- 
beas eorpus,  and  if  the  sheriff  had  direeted  his  warrant  for  removal,  to  the  jailor 
Lavender  and  his  deputy  Williams,  the  jailor  might  have  been  responsible  had 
the  deputy  conducted  himself  negligendy.  But  Sie  sheriff  has  not  done  this ; 
his  warrant  does  not  name  Williams  as  deputy,  but  as  invested  with  authority 
equal  to  that  of  Lavender ;  the  words  are,  **  and  also  to  William  Williams,  for 
this  time  only,  by  me  thereto  specially  appointed ;"  Williams  would  therefore 
have  a  right  to  control  the  proceedings  unaer  the  writ,  and  if  Lavender  proposed 
to  go  one  way,  might  insist  on  pursuing  another ;  Lavender,  therefore,  was  not 
acting  under  his  covenant,  but  under  a  new  authority.  He  might  fairly  say  he 
was  acting  not  by  himself,  but  under  a  special  authority  to  himself  and  another ; 
and  if  he  might  say  this,  his  sureties  might  with  still  greater  reason  uige,  that 
though  they  were  willing  to  repose  confidence  in  Lavender,  they  would  not 
have  done  so  if  he  were  to  be  controlled  by  another.  It  would  be  a  great  hard- 
ship to  make  them  responsible  for  the  conduct  of  any  one  besides  Lavender. 
On  the  principal  question  therefore,  it  is  quite  clear  that  the  safe  conduct  of 
^fifil  ''^y^^^^t  under  a  habeas  corpus,  entrusted  specially  to  *Williams,  is  not 
•J  an  engagement  within  the  scope  of  Lavender's  covenant :  and  as  for  the 
issue  on  the  pleadings,  it  ought  to  have  been  found  in  favour  of  the  defendants. 
The  issue  is,  that  Lavender  allowed  Tyndall  to  escape  without  a  legal  dis- 
chaige :  but  neither  Lavender  nor  his  deputy  allowed  this ; — not  Lavender,  for 
he  was  not  present ;— -not  his  deputy,  for  Williams  was  not  his  deputy. 

Park,  J.  At  the  trial,  I  first  Uiought  that  Williams  was  Lavender's  deputy ; 
but  when  the  warrant  was  put  in,  it  altered  the  whole  complexion  of  the  case. 
I  admit  that  Lavender  was  bound  by  his  covenant  duly  to  execute  all  writs  of 
habeas  eorpus  which  called  for  the  removal  of  a  prisoner  in  his  custody  ;  and 
if  the  sheriff  had  directed  the  warrant  to  him,  and  the  prisoner  had  escaped 
when  under  his  chaise,  he  would  have  been  liable ;  but  when  the  sheriff  takes 
the  conduct  of  the  writ  out  of  his  hands  he  ought  not  to  be  liable ;  he  might 
say  he  was  content  to  trust  Williams  with  the  care  of  the  jail,  subject  to  his 
own  inspection,  but  not  with  the  removal  of  a  prisoner  out  of  his  sight.  When, 
therefore,  the  sheriff  takes  the  eontrol  out  of  the  jailor's  hands,  and  vests  it  in 
one  for  the  express  purpose  specially  appointed,  he  releases  Lavender  from  his 
lesponsibility ;  and  if  Lavender  has  a  claim  to  be  exonerated,  his  sureties  have 
a  much  stronger :  they  know  nothing  of  the  sheriff  or  the  person  he  may  ap- 
point :  I  think,  therefore,  the  defendants  are  clearly  entided  to  have  this  rule 
made  absolute. 

BuRBOuoH,  J.  The  jailor  was  dischaiged  when  the  warrant  gave  Williams 
as  much  authority  as  himself:  besides  which,  he  had  two  independent  duties 
to  perform ;  to  attend  to  the  warrant  and  to  go  to  the  quarter  sessions ;  he  could 
*70l  ^^  ^^  ho(ti^  but  was  bound  to  attend  *to  one,  and  leave  the  execution  of 
•^  the  other  to  Williams ;  so  that  there  is  no  pretence  whatever  for  charging 
him  with  negligence. 

Rule  absolute. 

DOE  dem.  WHALHEAD  v.  OSSINOBROOKE. 

Tliare  mmf  be  etmcanwA  customs  in  a  manor  court  to  bar  copyhold  entaila,  by  snrreiider  and 

by  recovery. 

Trb  question  in  this  cause,  which  came  on  for  trial  at  the  Nottingham  Sum- 
mer assizesy  1823,  was,  whether  the  entails  of  copyhold  estates,  lying  within 
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and  being  parcel  of  the  manor  of  Collingham  Northby,  and  Southby,  can,  hj 
the  cnstom  of  the  manor,  be  barred  by  surrender,  or  only  by  a  recovery  suf- 
fered in  the  manor  court*  Forty-seven  instances  of  barring  by  recovery,  and 
seven  of  barring  by  surrender  were  proved ;  whereupon  the  jury  found  that  a 
recovery  was  necessary,  and  a  verdict  was  taken  for  Uie  plaintiff. 

The  learned  judge  who  presided  having  omitted  to  state  to  the  jury  that  the 
Customs  of  barring  entails  by  surrender  and  by  recovery  might  be  concurrentljr 
good, 

Tciddy^  Seijt.,  in  Michaelmas  term  last  obtained  a  rule  nisi  for  a  new  trial, 
and  the  question  coming  on  now  to  be  argued  by  Vaughan^  Seijt,  who  showed 
cause  against  the  rule,  and  relied  on  the  language  of  Dampier,  J.,  in  Dot  dm 
Bennett  v.  Jeffery,  2M.icS.  03, 

The  Court  referred  to  Everall  v.  SmaUey,  %  Str.  1 107 ;  Doe  d.  Wighimeh 
V.  7Vti6y,  2  Bl.  046,  as  eonchisive,  on  the  point  that  both  the  eusloms  might 
be  concurrently  good,  and  made  the  rule 

_  Absolute. 

•GRAVENOR  v.  WOODHOUSE  and  THOMAS  and  Wife,      [m 

Avowms,  first  by  W.  uid  T.  for  rent  due  to  W.  and  T.  from  plaintiff,  as  tenant  to  W.  and 
T.:  secondly,  as  tenant  of  the  premised;  and,  thirdly,  by  W.  and  T.  and  his  wife,  in  ri^ht 
of  his  wife,  for  rent  due  to  W.  and  T.  and  bis  wife,  m  right  of  his  wife,  from  the  plaintiff*. 


as  tenant  to  W.  and  T.  and  his  wife,  in  right  of  his  wife :  were  holdsn  to  bo  supported  by 
evidence  of  an  attornment  from  plaintiff  to  W.  and  T.  and  his  wife. 

This  was  a  special  case  arising  out  of  the  cause  reported,  ante  vol.  i.  p.  39» 
on  the  construction  of  a  will  of  certain  lands  in  Herefordshire ;  but  it  appearing 
on  the  case,  that  the  plaintiff,  who  now  disputed  in  an  action  of  replevin  tho 
defendants*  title,  had  actually  attorned  to  them  in  a  prior  action  of  ejectment^ 
the  court  refused  to  enter  into  the  question  on  the  will,  and  the  only  point  dis* 
cussed  was,  whether  three  avowries  in  replevin^ — ^first,  by  Woodhouse  and 
Thomas  for  seven  years*  rent  due  to  Woodhouse  and  Thomas  from  the  plain- 
tiff as  tenant  to  Woodhouse  and  Thomas ;  secondly,  by  Woodhouse  and 
Thomas  for  seven  years*  rent  due  to  Woodhouse  and  Thomas  from  the  plain* 
tiff  as  tenant  of  the  premises  under  a  demise  made  to  him  at  the  yeaiiy  rent  of 
70/. ;  thirdly,  by  Woodhouse,  and  Thomas  and  wife,  in  right  of  his  wife,  for 
seven  years*  rent  due  to  Woodhouse,  and  Thomas  and  his  wife,  in  right  of  his 
wife,  from  the  plaintiff  as  tenant  to  Woodhouse,  and  Thomas  and  his  wife,  in 
right  of  his  wifey— were  supported  in  evidence  by  a  declaration  in  ejectmefit 
between  John  Goodtitle,  on  the  demise  of  Edward  Woodhouse,  James  ThomaSt 
and  Anne  his  wife,  plaintiffs,  and  Richard  Notitle,  defendant,  followed  by  the 
ensuing  attornment;  **I,  Peter  Gravenor,  the  tenant  in  possession  of  the  premises 
in  question  in  this  cause,  do  hereby  attorn  and  become  tenant  to  the  lessors  of 
the  plaintiff,  Edward  Woodhouse,  James  Thomas,  and  Anne  his  wife,  of  and 
for  idl  that  messuage,  farm,  and  lands,  called  the  Parks,  situate  in  the  parishes 
of  Binghill,  Wellington,  and  Canon  *Pyon,  in  the  county  of  Hereford,  rm*m 
from  the  2d  day  of  February  instant,  for  one  year,  and  so  from  year  to  I- 
year,  at  the  yearly  rent  of  70/.,  subject  and  without  prejudice  to  any  right  or 
claim  1  may  have  in  equity  in  the  said  estate,  as  against  the  said  lessors,  or  the 
devisees,  legatees,  or  executors  of  James  Woodhouse,  Esq.,  deceased:  As 
witness  my  hand  this  9th  day  of  February,  1814. 

Witness,  J,  Hawkins.  Pkter  Gravbnor.** 

This  point  had,  on  the  former  decision,  been  abandoned  without  argument 
on  the  part  of  the  plaintiff,  but  was  now  contested  by 

Lawea,  Serjt.  The  title  set  out  on  the  declaration  in  ejectment,  is  s  mere 
jointenancy  in  three  persons  in  their  individual  capacities,  and  under  that  eject- 
ment the  lessors  of  the  plaintiff  could  not  avail  themselves  of  any  tenancy  in 
common,  any  divisible  estate,  or  any  estate  in  right  of  the  wife.    Bui  tfie 
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tttornment  does  not  aid  the  defendants,  for  whether  taken  hy  itself  or  connected 
with  the  declaration,  it  does  not  eany  the  acknowledgment  any  further ;  the 
plaintiff  attorns  to  Edward  Woodhouse,  James  Thomas,  and  Anne  his  wife ; 
not  to  James  Thomas  in  right  of  his  wife.  If  so,  the  avowries  are  not  appli- 
cable, for  there  is  no  one  avowry  for  a  jointenancy  in  three ;  the  two  first 
avowries  are  for  a  jein tenancy  in  two,  and  the  third  is  in  right  of  the  wife,  of 
which  right  there  is  no  mention  in  the  declaration  or  attornment.  It  is  true, 
that  a  husband  may  declare  upon  a  contract  to  himself  and  wife,  as  a  contract 
to  himself,  Nooth  v.  fVyard^  2  Bulstr.  283 ;  Parry  v.  Hindk,  2  Taunu  180 ; 
Arnold  v.  Bevouli^  1  B.  &  B.  443.  But  the  incidents  of  an  action  on  a  con- 
tract are  altogether  different  from  those  of  replevin  on  a  distress  for  rent  arrear. 
^A-.  The  rent  which  is  proceeded  for  by  ^distress,  is  incident  to  the  reversion  ; 
-^  it  often  becomes  payable  to  parties  not  named  in  the  original  lease,  it 
ought,  therefore,  in  the  avowry  to  be  shown  stricdy  who  has  a  right  to  take  the 
rent  under  the  reversion.  Littleton,  s.  316,  says,  husband  and  wife  may  sue 
jointly  upon  a  contract,  but  ought  to  sever  in  an  avowry. 

Bosanqueif  Serjt.,  contra,  cited  fftse  v.  Bdlmt^  Cro.  Jac.  442 ;  Bowles  r. 
Poore,  Cro.  Jac.  282 ;  Otbome  v.  Walhtden^  I  Mod.  273 ;  Pullen  v.  Pcdmer^ 
3  Salk.  207,  in  support  of  the  position,  that  a  husband  may  avow  in  his  own 
name  for  rent  due  in  right  of  his  wife,  and  observed,  that  the  passage  relied  on 
in  Littleton  was  marked  with  an  obelisk,  as  one  of  those  which  were  not  origin- 
ally in  the  text.     The  second  avowry,  therefore,  was  clear  of  all  objection. 

LawtB  in  reply.  Admitting  that  a  husband  may  avow  alone  for  rent  due  in 
right  of  his  wife,  nothing  is  said  in  the  attornment  of  any  interest  of  his  in  righ* 
of  his  wife ;  on  the  contrary,  it  would  appear  from  the  attornment  that  he  had 
a  separate  interest  of  his  own. 

Best,  C.  J.  I  think  that  there  is  no  variance  between  the  avowries  and  the 
proof  adduced  in  support  of  them.  It  appears  that  the  avowries  are  made,  first, 
by  Woodhouse  and  Thomas  for  seven  years'  rent  due  from  the  plaintiff  as  tenant 
Woodhouse  and  Thomas ;  secondly,  by  Woodhouse  and  Thomas  for  rent  due 
U}  them  from  the  plaintiff  as  tenant  of  the  premises ;  so  that  they  clearly  insist 
that  the  plaintiff  holds  under  them.  It  has  been  urged  that,  according  to  the  at- 
tornment, the  wife  has  also  an  interest  which  ought  to  have  been  stated  in  the 
«Td1  avowries ;.  but  it  appears  by  cases  to  which  we  have  *been  referred,  that 
-J  as  the  husband  may  sue  alone  upon  a  covenant  to  himself  and  his  wife, 
so  he  may  avow  alone,  where  he  is  landlord  in  her  right :  we  have  then  to  see 
whether  the  attornment  and  the  demise  in  the  declaration  in  ejectment  support 
these  avowries.  The  demise  is  by  Edward  Woodhouse,  James  Thomas,  and 
Anne  his  wife,  and  tlie  plaintiff  by  his  attornment  has  admitted  that  he  holds 
under  Edward  Woodhouse,  James  Thomas,  and  Anne  his  wife ;  but  Wood- 
house  and  Thomas  have  avowed,  and  the  avowry  by  Thomas  includes  any  in- 
terest he  might  have  in  right  of  his  wife. 

Pabk,  J.  I  am  of  opinion  on  the  authority  of  the  cases,  that  these  avowries 
(at  all  events  the  second)  are  supported  in  evidence  by  the  attornment  and  de* 
elaration  in  ejectment.  My  difficulty  was  on  the  difference  between  actions 
of  contract  and  replevin,  but  the  authority  in  Croke  and  1  Mod.  Rep.,  and  the 
reference  made  by  Lord  Hojlt  to  the  case  in  Croke  have  satisfied  me.  The 
husband  had  a  ri^t  to  distrain  in  his  own  name  for  any  interest  he  had  in  right 
of  his  wife,  and  the  attornment,  tlierefore,  supports  the  avowry. 
BvBROVQH,  J.9  concurring. 

Judgment  was  given  for  the  defendants* 
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In  the  Matter  of  GARBUTT. 

Attorney. 

Petue,  Serjt.,  moved  to  itrike  Garbutt  off  the  roll  of  attorneys,  and  to  com- 
^mit  one  Palmer^ — ^upon  an  affidavit  which  stated  that  at  a  .town  eight  miles  off 
from  that  in  which  Garbutt  lived,  Palmer,  who  had  been  Garbutd  *clerk,  p^. 
resided,  and  carried  on  business  at  an  office  over  which  was  written  ^ 
^  Garbutt*B  office ;"  and  that  Garbutt^  though  he  attended  the  town  on  market 
days,  never  entered  this  office,  but  transacted  all  his  business  at  an  inn. 

But  the  Court  said,  that  however  they  might  reprobate  in  an  attorney  the 
practice  of  thus  stationing  his  jackalls  about  the  country,  they  could  not  visit 
his  conduct  with  consequences  so  highly  penal,  unless  the  affidavits  showed  a 
participation  in  profits,  or  something  like  it ;  and  Peake 

Took  nothing. 

HOLMES  V.  HOLMES. 

Costs. 

Upon  a  motion  by  Taddy^  Seijt.,  for  the  prothonotary  to  review  his  taxation 
in  this  cause,  (an  action  on  the  case  for  disturbance  in  the  enjoyment  of  a 
water-course,)  the  Court  confirmed  the  prothonotary  in  allowing  the  expense  of 
such  plans  as  had  been  used  for  the  information  of  the  court. 


•HOLMES  V.  GORING.  [*76 

HOLMES  V.  ELLIOTT. 

A  wt^  of  necessity  is  limited  b^  the  necessity  which  created  it,  and  ceases  if  at  any  sabsequent 
period  the  party  entitled  to  it  can  approach  the  place  to  which  it  led,  by  passing  over  his 
own  land. 

Thesx  were  actions  of  trespass  for  breaking  and  entering  plaintifiT's  close  at 
Lymister,  otherwise  Leominster,  in  Sussex,  and  forcing  and  breaking  open  his 
gate  and  its  fastenings. 

The  defendant  Goring  pleaded,  first,  not  guilty,  on  which  issue  was  joined ; 
secondly,  a  right  of  way  of  necessity,  alleging  that  the  close  in  which,  Ike.,  to- 
gether with  another  close  adjoining  on  the  east,  did  lie  between  two  other 
closes  belonging  to  the  defendant,  and  in  the  occupation  of  William  Elliott,  as 
his  tenant ;  that  the  defendant,  at  the  time  of  the  conveyance  afterwards  stated, 
was  seised  of  all  the  four  closes,  and  on  the  7th  October,  1801,  enfeoffed  Creoife 
Duke  of  the  close  in  which,  d^c,  and  the  other  close  adjoining  thereto  on  the 
east,  and  that  at  the  time  of  the  feoffment,  defendant  had  no  other  way  to  one 
of  the  said  closes  in  the  occupation  of  Elliott  but  over  the  close  in  which,  &c., 
and  the  other  close  adjoining  thereto  on  the  east,  and  was  therefore  entitled  to, 
and  still  of  right  ought  to  have  for  himself  and  tenants  a  convenient  and  neces- 
sary way  thereto  over  the  close  in  which,  dire,  and  in  the  exercise  thereof 
committed  the  supposed  trespasses. 

Replication,  that  the  defendant  had  not  necessarily,  and  of  right  ought  not  to 
have  had,  and  still  of  right  ought  not  to  have  for  himself  and  tenants  such  con- 
venient and  necessary  way  as  in  the  said  second  plea  mentioned,  in  manner 
and  form  as  in  that  plea  alleged. 

The  plaintiff  also  made  new  assignment. 

*l8sue  was  joined  on  the  above  replication  to  the  special  plea,  and  also  rM** 
upon  a  plea  of  not  guilty  to  trespasses  newly  assigned.  ^ 

These  issues  came  on  to  be  tried  at  the  Sussex  Spring  assizes,  1822,  before 
Wood,  B.,  and  a  special  jury,  when  a  verdict  was  found  for  the  plaintiff  on  the 
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iBsnet  joined  on  the  plea  of  not  guilty  to  the  declaration,  with  U.  damages ;  and 
for  the  defendant  on  the  iseue  on  the  plea  of  not  guilty  to  the  new  assignment, 
ind  on  the  replication  to  the  second  plea,— subject  to  the  opinion  of  the  court 
upon  a  case  in  substance  as  follows : 

Previously  to  the  year  1798,  the  defendant  was  seised  in  fee  of  the  first  and 
fourth  of  four  closes,ra)  called  the  Brooks,  (in  the  parish  of  Lymister  in  Sus- 
aez,)  extending  in  a  line  eastward  from  the  Litdehampton  and  Arundel  Road 
which  skirted  the  western  side  of  the  first  close ;  and  having  no  means  of  ap- 
proach from  the  Arundel  Road  to  the  fourth  close  without  passing  through  the 
third,  enjoyed  a  right  of  way  out  of  the  first  close  through  the  south  end  of  the 
second  and  third  closes  into  the  fourth. 

In  1798,  the  defendant  being  ^en  and  still  seised  in  fee  of  a  fiftti  close,  in 
the  occupation  of  Mrs.  Falconer,  which  extended  from  the  Arundel  Road  along 
the  south  side  of  the  first,  second,  and  a  part  of  the  third  close^ — and  of  a  se- 
venth, which  extended  along  the  south  side  of  the  fourth  closer— purchased  in 
foe  the  sixth  close,  which  extended  along  the  residue  of  the  south  side  of  the 
third ;  and  also  purshased  in  fee  the  second  and  third  closes,  subject  to  a  term 
m  Geoi^  Duke,  to  expire  in  1807. 

In  1801,  the  defendant  conveyed  to  George  Duke  by  feoffment  in  fee  the 
second  and  third  closes,  together  with  a  slip  out  of  the  sixth,  extending  from 
^g-t  the  south  side  of  the  third  to  the  south  side  of  and  bisecting  the  'sixth 

-J  dose,  and  another  slip  extending  from  the  south  side  of  the  fourth,  along 
the  western  and  down  to  the  south  side  of  the  seventh  close. 

North. 
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South. 

These  two  slips,  out  of  the  sixth  and  seventh  closes,  the  defendant  repur- 
chased in  fee  of  (George  Duke  about  the  year  1810. 

The  plaintiflf,  who  held  the  second  and  third  closes  under  Duke,  brought  this 
action  against  Uie  defendant  for  entering  the  second  close  in  1820,  in  the  exer- 
cise of  his  alleged  right  of  way  over  it. 

It  appeared  in  evidence,  that  at  the  time  when  the  oldest  witnesses  remem- 
bered the  premises,  (about  seventy  years  back,)  the  four  closes  called  the  Brooks 
were  all  occupied  by  one  Amey,  and  after  him  by  one  Ridding ;  but  that  about 
forty  years  ago,  and  since,  one  Stevens,  and  aAer  him  Ridding,  held  the  two 
outer  ones,  Duke  then  holding  the  two  middle  ones  only,  and  Uiat  as  far  back 
as  living  memory  could  reach,  there  had  been  a  gate  leading  from  close  1  into 
the  highway  firom  Arundel  to  Littlehampton,  and  also  gates  of  communication 
between  the  closes  1,  2,  3,  and  4  respectively  at  the  southwest  comers  of  each 
of  the  three  last  of  them,  and  during  that  time,  until  such  obstruction  as  in  the 

(a)  See  the  plan. 
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said  *8econd  |^ea  mentioned,  the  occupier  for  the  time  being  of  the  dose  p^g 
4  had  been  accuetomed  to  drive  wagons  and  carts  from  the  highway  over  ^ 
the  southern  extremity  of  the  close  1, 2,  and  3,  into  close  4«  and  so  back  again, 
for  the  convenience,  use,  and  occupation  of  the  said  las^mentioned  dose. 

The  plaintiff  contended,  that  from  the  time  of  the  feoffment  in  1801,  the  de- 
fendant and  his  tenant,  even  though  they  should  up  to  that  time  have  had  a 
way  of  necessity  over  the  locus  in  quo,  ought  to  have  gone  from  the  Arundel 
Road  over  his  own  land,  the  fifth  close,  towards  close  3,  without  going  over 
the  close  2 ;  and  that  at  the  time  of  the  trespasses,  they  might  and  ought  to  have 
gone  from  the  Arundel  Road  into  close  4,  entirely  over  doses  5  and  6,  defend- 
ant's own  lands. 

The  defendant  contended  that  the  necessity  of  the  way  was  to  be  considered 
with  reference  to  the  situation  of  the  properties  at  the  date  of  the  feoffment. 

The  learned  baron,  in  an  early  stage  of  the  trial,  required  that  these  points, 
if  raised  by  the  evidence,  should  be  reserved  for  the  opinion  of  the  court.  The 
jury  found  that  the  ancient  and  usual  way  from  and  to  close  4  had  been  and 
was  immemorially  over  said  closes  3,  2  and  1,  into  the  said  highway. 

The  question  for  the  opinion  of  the  court  was,  wliether,  under  the  circum- 
stances above  mentioned,  the  defendant  was  entitled  to  a  verdict  on  the  issue 
so  joined  on  the  replication  to  the  second  plea,  and  if  the  court  should  be  of 
opinion  in  the  affirmative,  the  verdict  was  to  be  entered,  and  defendant  to  have 
judgment  according  to  that  opinion ;  but  if  the  court  should  be  of  opinion  on 
the  other  hand,  that  the  plaintiff  was  entitled  to  a  verdict  on  that  issue,  then  the 
verdict  was  to  be  entered  for  the  plaintiff  generally. 

In  the  other  action  against  Elliott,  Ooring's  tenant,  there  was  a  third  plea, 
stating  a  right  of  way  by  non-existing  grant ;  and  in  which  it  appeared  that 
Elliott  *had  married  Mrs.  Falconer,  and  occupied  close  6.  In  other  re-  j-^q^ 
spects,  the  two  q^es  were  alike.  I- 

This  case  was  argued  twice :  by  Ltns  and  Taddy^  Seijts.,  in  Trinity  term, 
1823,  and  by  Boaanquei  and  Taddy^  8erjts.,  in  this  term  (Easter,  1824.) 

Arguments  for  the  plaintiff.  At  the  time  of  this  action  the  defendant  had  no 
way  of  necessity  over  close  2,  the  locus  in  quo.  If  he  had  one  by  prescription 
previous  to  the  year  1798,  it  was  then  extinguished  by  his  purchase  of  dose  2 
in  fee.  Buckhy  v.  Coles^  5  Taunt.  311.  But  there  was  even  in  1798  no 
necessity  for  a  way,  and,  consequently,  no  way  of  necessity  for  the  defendant, 
as  occupier  of  close  4,  over  close  2  into  the  Arundel  road ;  he  might  have 
reached  the  road  in  as  direct  a  line  by  passing  out  of  close  3  into  and  along  the 
north  side  of  his  own  close  6 ;  and  this  he  might  equally  have  done,  even  after 
he  had  partem]  with  doses  2  and  3  by  feoffment  in  1801.  But  in  1810,  when 
he  was  in  possession  of  the  whole  of  close  6,  he  might  have  passed  out  of  the 
southwest  corner  of  close  4  into  close  6,  and  along  the  north  side  of  that  dose 
and  of  dose  5  into  the  Arundel  road ;  so  that  at  the  time  of  the  action  there 
was  no  necessity  for  his  passing  over  either  close  2  or  dose  3  ;  he  might  have 
reached  bis  destination  by  as  direct  a  course  entirely  over  his  own  land.  It  is 
clear,  that  a  way  of  necessity  is  limited  by  the  necessity,  and  when  the  neces- 
sity ceases  the  right  of  way  ceases ;  Packer  v.  WtlBltad^  2  Siderf.  39 ;  Staph 
V.  Heydon^  6  Mod.  4 ;  but  in  the  present  case  the  defendant's  grant  must  be 
taken  roost  strongly  against  himself,  and  it  is  impossible  to  contend  that  there 
was  an  implied  reservation  for  him  to  pass  over  the  land  of  his  feoffee,  when 
he  might  avoid  it  by  passing  over  his  own. 

*Aiguments  for  Uie  defendant.     A  way  of  necessity  is  oceasioned  by  p^i 
the  owner  of  a  close  parting  with  all  the  surrounding  laud  through  which  1- 
he  has  been  accustomed  to  approach  it :  it  is  a  reservation  implied  by  the  very 
nature  of  such  a  grant,  and  must  be  construed,  not  according  to  the  variation  of 
drcumstances  after  the  grant,  but  with  reference  to  the  simation  of  things  at  the 


811 


2  BinohaM.  491 


tiflie  of  the  gnnt    It  would  occaBiou  the  greatest  inconveDience  if  such  a  right 
were  liable  to  be  altered  or  defeated  by  every  transfer  of  an  intervening  close. 
Now  at  the  time  of  the  feoffment  in  1 801*  the  defendant  being  cut  off  from  the 
Arondel  road  by  the  slip  he  had  granted  out  of  dose  6,  and  by  the  transfer  of 
doses  2  and  3,  had  no  means  of  passing  frcxn  close  4  to  the  Arundel  road,  ex- 
cept over  the  lands  of  Duke ;  close  5  was  in  the  occupation  of  Mrs.,  Falconer, 
and  though  the  defendant  was  seised  in  fee  of  it,  he  would  have  been  liable  to 
an  action  if  he  had  intruded  during  the  continuance  of  her  interest.     [Per  Cur 
mm:  It  does  not  appear  on  the  case  that  Mrs.  Falconer  had  any  interest^— she 
might  have  been  a  mere  servant.]     She  is  stated  to  have  been  in  occupation, 
and  the  court  will  intend  that  an  occupier  has  at  least  an  interest  from  year  to 
year.    At  all  events  the  defendant  must  have  passed  over  part  of  dose  3,  and 
he  bad  no  way  so  convenient  as  passing  also  over  close  2»     By  necessary  im- 
plication, therefore,  that  way  must  be  deemed  to  have  been  reserved  out  of 
the  feoffment ;  for  where  a  party  has  a  way  over  doses,  and  afterwards  sells 
them,  and  has  no  other  way  so  convenient,  the  law  reserves  to  him  the  old 
way ;  whether  k  be  by  non^xtinguishment  or  imf^ied  reservation,  is  imma- 
terial ;  the  way  remains.  1  Wms.  Saund.  828,  n.  6.     The  necessity  arises  out 
of  the  grant,  and  not  out  of  any  state  of  facts  subsequent  to  the  grant,  and  thejre 
fore  is  not  affected  by  any  subsequent  modification  of  property.     That  is  th 
«ga-i  principle  of  the  decision  in  Buekby  v.  CoUSf  *and  also  of  Clarke  v 
-^  Cogge^  Gro.  Jae«  170,  and  IhUton  v.  Taylor,  %  Lutw.  1487.    The  au 
diority  of  which  last  case  was  recognised  in  Bullard  v.  Harrieon,  4  M.  &  S 
387,  although  Lord  Ksnyon  had  said  he  could  not  understand  it.    The  Ian 
guage  of  PoPHAM,  G.  J.,  in  Jorden  v.  Atwood,  Owen,  121,  is  to  the  same 
effect.    Packer  v.  Wdtiead  is  in  principle  a  decision  in  favour  of  the  defend 
ant,  and  the  dictum  in  Staple  v.  Heydon  is  applicable  only  to  cases  where  tliere 
is  another  way  to  which  the  party  may  resort. 

Best,  G.  J.     Substantially  there  is  no  difference  between  these  two  cases ; 
in  the  second  there  is  a  plea  of  a  way  by  prescription,  but  as  that  has  been  ex- 
tinguished by  unity  of  possession,  the  point  to  be  decided  is  in  effect  the  same 
in  both,  and  the  question  is,  whether  or  no  the  defendant  is  entitled  to  a  way 
of  necessity  over  the  plaintiff's  close.     This  is  an  action  for  a  trespass  com- 
mitted in  the  close  No.  2,  to  which  the  defendant  has  pleaded,  that  in  1801  he 
enfeoffed  Oeoige  Duke  of  the  close  in  which,  du;.,  and  that  at  the  time  of  the 
feoffment  he  had  no  way  to  his  own  dose  except  over  the  close  in  which,  ^., 
and  was  therefore  entitled  to  a  convenient  and  necessary  way  to  his  own  close, 
over  the  close  in  which,  d(c. :  so  that  the  issue  to  be  tried  was,  whether  or  no 
he  had  any  other  way  ?     Considering  that,  as  the  question,  much  that  has  to- 
day been  advanced  in  argument  has  no  bearing  upon  it ;  because  if  the  defend- 
ant has  not  made  out  that  he  had  no  other  way,  the  plaintiff  is  entided  to  judg- 
ment    But  I  had  rather  take  the  case  on  the  broad  ground  on  which  it  has  been 
argued,  than  on  this  narrow  ground*     The  plaintiff  complains  that  the  defend- 
ant has  trespassed  on  his  land ;  the  defendant  insists  that  he  was  entitled  to 
*831  *P^^  ^^^^  ^^  ^  ^®  enjoyment  of  a  way  of  necessity ;  all  the  four  closes, 
-^  he  says,  were  originally  his,  and  he  was  then  accustomed  to  pass  from 
the  first  unto  the  fourth ;  he  parted  with  the  two  in  the  middle,  and  contends 
that  it  is  still  necessary  for  him  to  pass  through  them.     On  behalf  of  the  plain- 
tiff it  is  asserted,  that  this  necessity  does  not  exist ;  that  at  the  time  of  the  tres- 
pass he  might  have  passed  from  close  4  into  his  own  land,  dose  6,  and  thence 
over  his  own  land  into  the  high  road ;  or  that,  at  all  events^  and  at  all  times,  he 
might  have  passed  out  of  dose  8  into  dose  5,  and  so  have  avoided  dose  2,  the 
loens  in  quo.     My  judgment  will  be  on  the  latter  course :  if  the  defendant 
eonld  have  pursued  that,  and  I  am  of  opinion  he  could,  he  is  entitled  to  no  way 
of  necessity.     It  has  been  contended  that  we  are  to  look  to  the  state  of  things 
mt  the  time  of  the  feoffment,  and  that  at  that  time  the  defendant  could  not  have 
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passed  into  close  5,  because  it  was  in  the  occupation  of  Mrs.  Falconer :  if  so, 
the  defendant  ought  to  have  shown  in  her  an  interest  sufficient  to  exclude 
him ;  instead  of  that  the  case  only  states  that  she  was  in  the  occupation  of  dose 
5,  a  statement  consistent  with  a  mere  tenancy  at  will,  which  the  defendant  might 
at  any  time  have  determined.   It  is  clear,  therefore,  that  he  ought  to  have  passed 
from  close  3  into  close  5,  and  if  so,  he  could  not  claim  a  way  of  necessity  over 
close  2.     On  the  part  of  the  plaintiff  the  case  has  been  put  on  its  right  ground. 
If  1  have  four  fields,  and  grant  away  two  of  them,  over  which  I  have  been  ac- 
customed to  pass,  the  law  will  presume  that  I  reserve  a  right  of  way  to  those 
which  I  retain :  but  what  right  f  the  same  as  existed  before  ?  No :  the  old  right 
is  extinguished,  and  the  new  way  arises  out  of  the  necessity  of  the  thing.   The 
passage  which  has  been  cited  from  Serjt.  fftlliama^t  note  contains  a  complete 
answer  to  the  argument  on  tlie  part  of  the  defendant     *«  A  way  of  necessity, 
when  the  *nature  of  it  is  considered,  will  be  found  to  be  nothing  else  than   p^g. 
a  way  by  grant ;"  but  a  grant  of  no  more  than  the  circumstances  which   '- 
raise  the  implication  of  necessity  require  should  pass.     If  it  were  otherwise, 
this  inconvenience  might  follow,  that  a  party  might  retain  a  way  over  1000 
yards  of  another^s  land,  when  by  a  subsequent  purchase  he  might  reach  his 
destination  by  passing  over  100  yards  of  his  own.     A  grant,  therefore,  arising 
out  of  the  implication  of  necessity,  cannot  be  carried  farther  than  the  necessity 
of  the  case  requires,  and  this  principle  consists  with  all  the  cases  which  have 
been  decided.     It  has  been  argued,  Uiat  the  new  grant  operates  as  a  prevention 
of  the  extinguishment  of  the  old  right  of  way,  but  there  is  not  a  single  case 
which  bears  out  that  proposition,  or  which  does  not  imply  the  contrary.     By 
the  grant  a  new  way  is  created,  and  that  way  is  limited  by  necessity.     Serjt 
ffiuianu  says,  **  where  a  man  having  a  close  surrounded  with  his  own  land 
grants  the  close  to  another,  the  grantee  shall  have  a  way  to  the  close  over  the 
grantor's  land,  as  incident  to  the  grant ;  for  without  it  he  cannot  derive  any 
benefit  from  the  grant   So  it  is  where  he  grants  the  land,  and  reserves  the  dose 
to  himself."     What  way  is  it  the  grantee  shall  have  ?  not  the  old,  but  a  new 
way,  limited  by  the  necessity.   The  case  of  Buekby  v.  ColeM  is  not  very  clearly 
reported*  and  I  do  not  altogether  understand  it ;  but  in  Clarke  v.  Cogge  the 
court  says,  that '« although  the  grantor  in  such  a  case  reserve  not  a  way,  it  shall 
be  reserved  for  him  by  law ;"  that  is,  not  the  old  way,  but  a  new  one  of  neces- 
sity, if  he  hath  not  any  other  way.     In  Jorden  v.  AtU)oad^  Popham,  C.  J«,  says, 
that  ^  if  a  man  had  three  fidds  adjoining,  and  makes  a  feoffment  of  the  middle 
field,  the  feoffee  shall  have  a  way  (not  the  way)  to  this  through  the  other  dose." 
Then  in  Packer  v.  WeUtead^  it  was  expressly  found  that  the  party  had  not  any 
other  way,  but  in  the  present  ^case  there  might  be  a  sufficient  way  re-  p,g. 
served,  although  the  defendant  should  never  pass  over  close  2.     The  ^ 
claim,  therefore,  to  a  way  of  necessity  is  completely  answered,  and  as  for  a 
way  by  prescription,  it  cannot  for  a  moment  be  doubted  that  such  a  way  was 
extinguished  by  unity  of  possession.    I  think,  therefore,  that  on  the  present 
occasion  our  judgment  inust  be  for  the  plaintiff. 

Park,  J.  On  the  former  argument,  Dallas,  G.  J.,  and  the  rest  of  the  court, 
were  satisfied  that  the  plaintiff  was  entided  to  judgment,  but  granted  a  second 
argument  at  the  instigation  of  the  defendant's  counseL  I  am  «till  of  the  same 
opinion,  and  that,  from  what  appears  on  the  face  of  the  plea  The  defendant 
states  that  he  had  no  other  way  at  the  time  of  the  feoffment ;  but  that  assertion 
has  not  been  made  out  in  proof;  and  from  all  the  authorities  referred  to,  it  is 
dear,  that  when  a  way  is  claimed  of  necessity,  it  is  a  good  answer  to  show  that 
there  is  another  way  which  the  party  may  use. 

BtTRRouGH,  J.  The  defendant's  case  is  disposed  of  by  the  facts  which  have 
eome  out  The  lease  to  Duke  ended  in  1807,  long  before  the  time  of  the  tres- 
pass complained  of;  at  that  time  there  was  no  impediment  to  the  defendant's 
reaching  the  Arundel  Road  by  passing  over  his  own  land*  unless  it  were  Mrs. 
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Falconer's  occupation ;  bnt  we  are  no  where  informed  what  the  nature  of  her 
interest  was,  and  may  therefore  presume  the  defendant  might  have  passed  over 
land  of  which  he  owned  the  fee.  Upon  the  former  argument  it  was  contended, 
that  the  only  necessity  which  could  support  the  defendant's  plea,  must  be  a 
necessity  continuing  up  to  the  time  of  the  trespass  justified  under  it :  in  this  I 
entirely  agree,  and  am  therefore  satisfied  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  accordingly. 

•86]  *JOHNSON  V.  LAWSON  and  Another,  in  Replevin. 

DedantloiiB  of  aervants  tod  intimate  aoquaintanoea  are  not  admisnble  evidence  in  questions 

of  pedigree. 

This  cause  was  tried  at  the  Kent  Summer  assizes,  1823,  before  Graham,  B. 

The  question  for  the  jury  was,  whether  one  Francis  Lidgbird  (whose  claim 
the  plaintiff  supported)  or  Henry  Wilding  (whose  claim  the  defendant  support- 
ed) was  heir  at  law  to  Henry  Lidgbird,  who  died  seised  of  certain  lands  in  Oc- 
tober, 1820,  and  was  the  son  of  John  Lidgbird,  formerly  sheriff  of  Kent. 

In  consequence  of  a  separation  having  taken  place  between  John  the  sheriff 
and  his  wife,  their  son  Henry  was  brought  up,  from  about  the  age  of  nine 
months,  with  Miss  Weller,  afterwards  Mrs.  HoUinworth,  till  he  went  to  col- 
lege, snd  he  spent  his  vacations  at  Mrs.  Hollinworth's  house :  John  Lidgbird,  the 
sheriff,  was  on  the  point  of  marriage  with  Mrs.  HoUinworth  (which  was  pre- 
vented by  his  son  Henry,)  and  after  the  death  of  John,  Henry  lived  with  Mrs. 
HoUinworth  for  twenty-three  or  twenty-four  years,  and  she  was  the  only  per- 
son in  his  confidence ;  this  was  proved  by  Mrs.  Lucretia  Pakenham,  niece  of 
Mrs.  HoUinworth,  who  had  died  before  the  trial. 

On  the  part  of  the  plaintiff  it  was  proposed,  among  other  evidence,  to  give 
evidence  of  declarations  made  by  Mrs.  HoUinworth,  as  to  Francis  Lidgbird  be- 
ing the  heir  of  Henry,  who  died  seised ;  but  the  learned  judge  refused  to  receive 
such  evidence. 

It  was  then  proved  by  Mrs.  Elizabeth  Withers,  that  a  Mrs.  King  had  been 
Henry  Lidgbird's  housekeeper  for  twenty-four  years,  and  it  was  proposed  to 
give  evidence  of  declarations  by  Mrs.  King,  who  was  no  longer  living,  as  to 
«^«-|  Francis  Lidgbird  being  the  heir  to  Henry,  but  this  *was  objected  to  by 
^  defendant's  counsel :  and  Mr.  Baron  Qraham  rejected  it,  saying  *«  that  it 
seemed  to  him  to  be  carryins  the  principle  of  hearsay  evidence  too  far ;  Dk 
Gbbt,  C.  J.,  having  laid  it  down,  that  it  must  be  confined  to  persons  who  are 
members  of  the  family.*' 

Another  witness,  Mrs.  Sophia  Ridley,  was  also  called,  to  give  similar  proof 
of  declarations  by  Mrs.  HoUinworth  and  Mrs.  King,  but  was  also  rejected. 

A  verdict  having  been  found  for  the  defendants,  jPeoAre,  Seijt.,  obtained  a  rule 
nisi  for  a  new  trial,  against  which  Toddy ^  Seijt.,  was  to  have  shown  cause ; 
bnt  the  conrt  called  on  Peake  to  support  nis  rule. 

In  questions  concerning  pedigree  the  declarations  of  persons  related  to  the 
family  have  always  been  received  in  evidence,  upon  the  ground,  that  men  are 
supposed  to  take  an  interest  in  knowing  the  number  and  particulars  of  their 
kindred.  But  upon  this  principle  it  wiU  be  most  expedient  to  admit,  and  most 
unjust  to  exclude  the  declarations  of  persons  who  have  long  lived  in  a  family 
as  respected  and  confidential  servants,  or  as  intimate  acquaintance.  It  is  obvious 
that  such  persons  must  have  a  more  lively  interest  in,  and  from  frequent  con- 
remtion  a  more  accurate  knowledge  of  the  concerns  of  the  famUy,  than  a  dis- 
tant relation,  who  may  never  have  conversed  with  any  of  the  parties  concerned ; 
and  yet  the  declarations  of  such  distant  relation  would  be  admitted  without 
Mmiple.  No  case  has  been  reported  in  which  the  declarations  of  servants  have 
been  excluded ;  and  in  Beer  y.  fFard,{a)  Abbott,  G.  J.,  admitted  the  declara- 

(a)  Not  yet  reported. 
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tions  of  a  deoeated  steward,  housekeeper,  and  gamekeeper.  [Per  CurumL.  It 
appears  he  thought  the  authorities  were  against  the  admission  of  each  evidenoe, 
and  that  he  received  it  subject  to  future  discussion.] 

*The  declarations  of  a  husband  have  been  received  with  regard  to  the  p«gg 
kindred  of  his  wife ;  and  in  Vowles  v.  Foung^  18  Ves.  14dt  and  White-  ^ 
locke  V.  Baker i  13  Ves.  514,  the  aiguments  of  the  lord  chancellor  only  go  to 
the  exclusion  of  entire  strangers.  Bullbr,  J.,  in  Bex  v.  Eriswell^  3  T.  R.  719, 
says,  that  declarations  of  persons  not  of  the  family  may  be  received,  and  he  re* 
fers  to  Broum  ▼•  Shelly^  Easter,  1776.  [Burrouoh,  J.  I  went  the  same  cir- 
cuit as  BuLLBR,  J.,  ana  I  never  knew  such  evidence  admitted.]  In  the  same 
case,  Lord  Kknton,  though  he  does  not  speak  so  positively,  says  Aat  perhaps 
the  declarations  of  persons  who  lived  in  intimacy  with  the  family  are  receiva- 
ble. The  principle  on  which  the  declarations  of  a  husband  are  admitted  applies 
equally  to  the  case  of  an  old  servant.  The  husband  can  only  know  the  parti- 
culars of  his  wife^s  family  from  his  intimate  connexion  with  her ;  and  a  confi- 
dential servant  has  equal  opportunities  of  learning  the  state  of  his  master's 
family. 

In  Bot  dem.  Bueheli  v.  Gore,  at  Lancaster  Summer  assises,  1763,  Pm- 
noTT,  B.,  received  the  declarations  of  an  acquaintance,  and  said,  Uiat  the  deda- 
rations  of  servants  were  often  admitted ;  and  according  to  a  MS.  note  of  Brown 
V.  Shelly  f  a  person  was  called  to  give  evidenoe  of  what  he  had  heard  a  deceased 
physician  report,  as  the  declarations  of  a  deceased  relation.  [Bbst,  C.  J. 
That  was  hearsay  two  deep,  and  never  could  have  been  evidence :  there  mast 
have  been  some  misapprehension  in  the  reporter.]  The  general  rule  is  to  ex- 
clude strangers,  but  a  confidential  servant  cannot  be  esteemed  a  stranger  for  this 
purpose. 

Bbst,  G.  J.  This  is  a  question  of  great  importance,  and  if  I  felt  «ny  doubt  I 
should  desire  another  argument ;  but,  as  it  is  dangerous  to  express  doubt  where 
none  is  ^entertained,  I  shall  at  once  pronounce  my  opinion.  As  a  gene-  r-^q 
ral  rule,  hearsay  is  not  admissible  evidence,  but  to  this  general  rule  pedi-  ^ 
gree-eauses  form  an  exception,  from  the  very  nature  of  the  ease.  Facts  must 
be  spoken  of  which  took  place  many  years  before  the  trial,  and  of  Aese,  tradi- 
tional evidence  is  often  the  only  evidence  which  can  be  obtained ;  but  evidence 
of  that  kind  must  be  subject  to  limitation,  otherwise  it  would  be  a  source  of 
great  uncertainty,  and  the  limitation  hitherto  pursued,  namely,  the  eonfininf 
such  evidence  to  the  declarations  of  relations  of  the  family  affords  a  rule  tt 
once  certain  and  intelligible.  If  the  admissibility  of  such  evidence  were  not 
so  restrained,  we  should,  on  every  occasion,  before  the  testimony  could  be 
admitted,  have  to  enter  upon  a  long  inquiry  as  to  die  degree  of  intimacy  or 
confidence  that  subsisted  between  the  party  and  the  deceased  declarant.  In 
Beer  v.  Ward^  Lord  Chief  Justice  Abbott  seems  to  have  doubted  at  fint, 
influenced  perhaps  by  a  recollection  of  the  dicta  in  the  Chancery  eases,  yet  he 
afterwards  acceded  to  the  authority  of  the  decisions  wliich  have  confined  the 
declarations  admissible  to  those  of  deceased  relations :  it  is  true,  he  admitted 
the  declarations  of  the  servants,  but  this  was  subject  to  further  discussion,  and  to 
avoid  the  possibility  of  incurring  further  expense.  If  we  look  into  the  caset, 
we  shall  find  that  the  rule  has  always  been  confined  to  the  declarations  of  kin- 
dred. In  Goodright  d.  Stephene  v.  Moee,  no  one  can  read  the  judgment  of 
Lord  Mansfield,  and  say  that  the  admissibUity  of  such  declarations  is  to  depend 
upon  the  degree  of  intimacy  in  the  party  making  them.  Lord  Maksfield 
says,  *'  An  entry  in  a  father's  family  bible,  an  inscription  on  a  tombstone,  are 
good  evidence.  So  the  declarations  of  parents  in  their  lifetime."  Asrort*  Jm 
says,  **  rejecting  the  general  declarations  of  the  father  and  mother  was  wrong." 
It  is  clear,  that  neither  of  these  judges  supposed  the  practice  *to  extend  r-^ 
beyond  admitting  the  declarations  of  members  of  the  family.  As  to  the  ^ 
two  cases  in  Chancery,  the  question  in  the  first  was,  whether  the  declarations 


90] 


2  Bingham.  %95 


of  a  man  who  had  married  into  a  family  were  admissible.  Now,  such  a  ques- 
tion would  never  have  been  discussed  if  there  had  been  any  such  practice  as  re- 
ceiving the  declarations  of  ordinary  acquaintances ;  and  though  the  expressions 
of  the  chancellor  may  seem  to  go  beyond,  he  decided  only  on  the  ground  that 
the  declarations  of  a  husband  might  be  received.  The  evidence  there,  indeed, 
might  perhaps  have  been  rejected  on  other  grounds,  inasmuch  as  the  witness 
had  a  strong  bias  in  favour  of  the  legitimacy  he  was  called  on  to  establish.  In 
the  second  case  Lord  Eldon  only  says,  *•  I  accede  to  the  doctrine  of  Lord 
Manspield  as  it  has  been  stated  from  Cowper,  but  it  must  be  understood  as  it 
has  been  practised  and  acted  upon.*' 

What  then  has  been  the  practice  f  to  limit  the  admissibility  to  declarations 
of  members  of  the  family.  It  is  true,  a  different  opinion  was  expressed  by  a 
most  learned  judge  in  Rtx  v.  ErUwelL  But  that  judge  must  have  been  misled 
into  the  opinion  by  the  manuscript  case  which  has  been  cited  ;  that  case,  how- 
ever, must  be  untenable  at  all  events,  because,  though  declarations  of  members 
of  the  family  may  be  received,  it  is  impossible  to  say,  that  in  any  shape  decla- 
rations of  acquaintances,  as  to  declarations  of  members  of  tlie  family  can  ever 
be  admissible.  But  it  does  not  appear  that  any  objection  was  made  at  the 
time ;  and  that  circumstance  at  once  disposes  of  the  authority  of  tlie  case.  As 
to  the  Nisi  Prius  case  at  Lancaster,  I  wish  such  cases  were  never  cited.  It  is 
not  right  to  repeat  opinions  hastily  formed  and  delivered  in  the  hurry  of  trial, 
and  the  practice  of  referring  to  them  has  occasioned  all  the  confusion  that  the 
enemies  of  our  law  object  to.  That  decision  probably  conduced  to  mislead 
«g.-|   Mr.  Justice  Bullbr,  for  in  his  own  statement  of  the  case  of  *the  Duke 

^  ofAihol  V.  Lord  Aihburnham^  Bull  N.  P.  295,  he  speaks  only  of  the 
declarations  of  a  brother  or  other  near  relation :  it  is  not  wonderful  that  Lord 
Rbnton  should  speak  with  some  hesitation  on  the  point,  after  Mr.  Justice 
BvLLBR  had  spoken  so  decidedly.  The  practice  of  receiving  declarations  in 
evidence  is  an  exception  from  our  general  rules  ;  it  has  been  carried  as  far  as  it 
can  with  safe^,  and  we  must  not  extend  it  farther. 

Paek,  J.  I  am  of  the  same  opinion.  The  court  had  great  difficulty  in 
granting  the  present  rule,  and  after  looking  into  the  cases,  I  am  satisfied  that  it 
ought  to  be  discharged.  Neither  Lord  Erskine  in  Fowlet  v.  Foung,  nor 
Lord  Eldon  in  fFkiieiocke  v.  Baker^  lay  down  the  rule  to  the  extent  to  which 
we  are  now  called  on  to  carry  it.  Vowlta  v.  Young  was  the  first  case  in 
which  the  exception  was  carried  so  far  as  to  admit  the  declaration  of  a  person 
connected  only  by  marriage;  and  when  Lord  Erskine  gives  his  deliberate 
judgment  on  the  26th  of  November,  he  says,  **  The  law  resorts  to  hearsay  of 
relations  upon  the  principle  of  interest  in  the  person  from  whom  the  descent  is 
to  be  made  out." — *•  Therefore  the  opinion  of  the  neighbourhood  of  what  passed 
among  acquaintance  will  not  do."  Lord  Eldon  is  so  anxious  to  guard  the 
rule,  that  he  makes  observations  upon  Lord  Mansfield's  judgment,  and  putB  a 
qualification  lest  the  principle  should  be  extended  to  such  a  case  as  this.  "  It 
was  not  the  opinion  of  Lord  Mansfield  or  of  any  judge,  that  tradition  gene- 
rally is  evidence  even  of  pedigree.  The  tradition  must  be  from  persons  having 
such  a  connection  with  the  party  to  whom  it  relates,  that  it  is  natural  and  likely 
from  their  domestic  habits  and  connections  that  they  are  speaking  the  truth, 
c^l  and  they  could  not  be  mistaken."     It  has  been  urged  that  'great  confi- 

-*  dence  is  often  reposed  in  servants,  but  it  is  not  confidence  of  this  kind, 
nor  is  it  usual  for  a  man  to  confer  with  his  domestics  on  the  situation  of  the 
various  members  of  his  family.  My  objection  to  the  proposed  evidence  is, 
that  if  it  were  to  be  admitted  the  practice  would  be  so  loose  as  to  occasion  great 
inconvenience ;  whereas,  if  the  rule  be  confined  to  members  of  a  family,  the 
path  to  be  pursued  is  clear  and  certain.  I  think,  therefore,  we  ought  to  adhere 
to  the  old  rule,  and  not  admit  any  thing  so  vague  as  that  which  is  now  pro* 
poaed. 
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BuRROuoH,  J.  I  was  engaged  in  the  case  of  Vowles  v.  Youngs  and  we  ob- 
jected to  the  declarations  of  the  husband,  that  they  were  made  after  the  death 
of  his  wife,  when  he  was  no  longer  connected  with  her  family ;  but  they  were 
received,  on  the  ground  that  his  knowledge  must  have  been  acquired  while  he 
was  yet  connected.  This  exception  from  the  general  rule,  that  hearsay  shall 
not  be  admitted,  must  be  construed  stricdy,  and  the  natural  limits  of  it  are  the 
declarations  of  members  of  the  family.  If  we  go  beyond,  where  are  we  to 
stop  ?  Is  the  declaration  of  a  groom  to  be  admitted  ?  of  a  steward  ?  of  a  cham- 
bermaid ?  of  a  nurse  ?  may  it  be  admitted  if  made  a  week  after  they  have  joined 
the  family  ?  and  if  not,  at  what  time  after  f  We  should  have  to  try  in  every 
case  the  life  and  habits  of  the  party  who  made  the  declaration,  and  on  account 
of  this  uncertainty  such  evidence  must  be  excluded.  The  aignment  for  the 
defendant  rests  on  here  and  there  a  loose  expression  from  a  judge,  and  on  the 
circumstance  that,  there  is  no  case  in  which  such  evidence  is  reported  to  have 
been  excluded ;  but  before  we  can  admit  it,  we  must  be  referred  to  some  case 
to  warrant  its  admission.  We  have  heard  of  no  such  case,  and  therefore  the 
present  rule  must  be 

Disehaiged. 

•RECOVERY.  [^93 

Amendment :  what  evidence  tufficient  to  ju8tif)r  the  alteration  of  a  parish  in  a  recovery,  where 

a  wrong  parish  was  inserted  in  the  deed  to  lead  the  uses. 

In  the  deed  to  lead  the  uses,  the  land  was  described  as  so  many  acres,  pur« 
chased  of  Jonas  Koe,  and  in  the  occupation  of  Thomas  Rix,  in  the  parish  of 
Stepney. 

Boaanquet^  Serjt.,  moved  to  amend  the  recovery  by  substituting  Whitechapel 
for  Stepney,  upon  affidavit  that  the  property  so  described  was  actually  in  the 
parish  of  Whitechapel ;  that,  in  a  settlement  in  tail  made  in  1776,  it  had  been 
described  precisely  in  the  same  manner,  in  the  particulars  of  number  of  acres, 
vendor,  and  occupier,  and  correcUy  as  to  the  parish ;  and  that  the  premises  had 
ever  since  been  enjoyed  consistently  with  the  deed.  He  referred  to  Lambtt 
plaintiff,  Btaston^  deforciant,  5  Taunt.  207,  to  show  that  the  court  would  per- 
mit such  an  amendment  where  there  was  sufficient  evidence  to  satisfy  them  of 
the  identity  of  the  property  in  question. 

The  Court  held  that  the  evidence  adduced  was  sufficient,  and  permitted  the 
amendment. 

^  FUt 

•DYER,  Clerk,  v.  BOWLEY.  [♦94 

In  1796,  H.  demised  to  S.  for  sixty-eight  years,  premises  which  in  1793  had  been  mortgaged 
to  F.  S.  assigned  to  N.,  who  underlet  to  D.  In  1816,  H.  conveyed  the  premises  in  Tee  to 
R.  N.,  who  was  also  aeent  of  H.,  paid  the  interest  on  the  mortgage  to  F.  from  1816  to 
1820  to  the  amount  of  tae  rent  reserved.  R.  distrained  for  rent  in  1^20 :  HeU,  that  p., 
who  replevied  at  the  instigation  of  N.,  might,  under  the  plea  of  riona  in  arriere,  avail  him- 
eelf  oi  these  payments. 

This  was  an  action  of  replevin,  and  the  declaration  stated,  that  on  the  2d  of 
June,  1 820,  the  defendant  took  the  goods  and  chattels  of  the  plaintiff,  in  a  cer- 
tain dwelling-house,  situate  in  the  parish  of  St.  Mary-le-bone,  in  the  county 
of  Middlesex,  and  unjusdy  detained  the  same,  against  sureties  and  pledges, 
until,  &c. 

The  defendant  pleaded  four  cognisances ;  first,  as  bailiff  to  Messrs.  Rams- 
bottom  the  elder,  John  Newman,  John  Ramsbottom  the  younger,  and  Nicholas 
Graham,  for  one  year  and  three  quarters*  rent,  due  the  25th  of  March,  1820, 
in  respect  of  the  said  dwelling-house,  in  which,  ^.,  which  the  plaintiff  held 
and  enjoyed,  as  tenant  to  them,  by  virtue  of  a  certain  demise  thereof  theretofore 
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made,  at  the  yearly  rent  of  0/.,  payable  quarterly ;  and  because  10/.  of  the 
aforesaid  rent  was  due,  defendant,  as  their  bailiA*,  distrained,  &c.  Second 
oognisance,  like  the  first,  only  stating  the  rent  to  be  40/.  instead  of  6/. 

The  third  cognisance  was  like  the  first,  only  stating  that  one  Jonathan  Saul 
was  tenant  to  Ramsbottom  and  Co.  instead  of  plaintiflT;  and  the  last  cognisance 
stated,  that  James  Northwood  was  tenant  to  Ramsbottom  and  Go.  instead  of 
plaintiflT. 

Pleas  in  bar  to  snch  cognisances,  first,  non-tenuit ;  secondly,  riens  en  arriere, 
upon  which  issue  was  joined. 

The  cause  came  on  to  be  tried  at  the  sittings  after  Michaelmas  term,  1821, 
at  Westminster^hall,  before  Dallas,  C  J.,  when  a  verdict  was  found  for  the 
plaintiff,  damages  4/.  4».,  subject  to  the  opinion  of  the  court 
*fi5l       *Upon  a  lung  case,  no  part  of  which  ultimately  bore  upon  the  ailment 
-^  or  judgment  of  the  court,  but  the  following  facts. 

The  premises,  in  respect  of  which  the  defendant  distrained  for  rent,  had  been 
mortgaged  in  1793  to  Lord  Shuldham,  and  by  divers  mesne  conveyances,  the 
mortgage  afterwards  came  to  the  directors  of  the  Sun  Fire-office,  in  whom  it  was 
vested  at  the  time  of  the  distress,  the  mortgage  never  having  been  redeemed. 

In  1706  John  Harcourt  demised  the  premises  to  Jonathan  Saul,  for  a  term  of 
siity-eight  years,  at  a  yearly  rent  of  0/.,  payable  quarterly.  In  1808  Saul  as- 
signed his  term  to  James  Northwood,  who  underlet  the  premises  to  the  plain* 
tiff.  In  1816  Harcourt  appointed  Charles  Ranken  receiver  of  the  property 
conveyed  to  the  Sun  Fire-office.  In  1818  Harcourt  conveyed  the  premises  in 
fee  to  Ramsbottom  and  Co.,  under  whom  the  defendant  made  cognisance.  In 
1819,  the  Sun  Fire-office  gave  the  plaintiff  notice  not  to  pay  rent  to  any  person 
but  the  attorneys  of  the  Sun  Fire-office. 

Northwood,  who  indemnified  the  plaintiff,  and  claimed  the  premises  as  the 
assignee  of  Saul,  had  paid  the  rent  of  the  premises  to  Harcourt ;  but  at  the  time 
of  the  distress,  and  for  twenty-five  years  previous,  he  had  been  Harcourt's  ge- 
neral and  authorized  agent  for  all  his  landed  property,  and  had  paid  interest  on 
the  mortgage  to  the  Sun  Fire-office  from  1816  to  April,  1820.  (It  did  not  ap- 
pear on  the  ease,  but  seems  to  have  been  taken  for  granted,  that  the  interest  thus 
paid  equalled  or  exceeded  in  amount  the  rent  now  claimed.) 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,  then 
the  verdict  for  4/.  4«.  damages  was  to  stand  ;  but  if  otherwise,  then  a  verdict 
was  to  be  entered  for  the  defendant,  with  10/.  10s.  damages,  instead  of  the  re- 
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turn,  the  jury  having  found  that  the  *arrears  of  rent  amounted  to  that  sum. 


and  that  the  goods  distrained  were  of  that  value. 

This  case  was  argued  twice ;  in  Easter  term,  1823,  and  again  this  day,  when 

The  court  called  on  Bosanquetf  Serjt.,  who  was  for  the  defendant,  to  confine 

himself  to  the  point,  whether  or  no  the  payment  of  interest  by  Northwood,  as 

agent,  and  therefore  with  the  consent  of  Harcourt,  did  not  operate  as  a  dischaige 

on  the  plea  of  riens  in  arrear. 

It  wafr  then  urged,  that  this  rent  was  paid  with  Harcourt's  money,  by  North- 
wood,  in  his  capacity  of  agent  to  Harcourt,  and  not  as  lessee  of  the  premises. 
[]BisT,  C.  J.  But  he  was  lessee  as  well  as  agent,  and  the  payment  having 
been  acquiesced  in  so  long,  must  be  presumed  to  have  been  made  with  the  as- 
sent of  Harcourt.]  The  money  paid  to  the  Sun  Fire-office  was  interest  on  a 
debt,  and  not  rent ;  it  was  money  due  from  Harcourt,  which  he  alone  was 
bound  to  pay,  and  therefore  cannot  avail  the  plaintiff  on  a  plea  of  riens  en 
arriere,  as  against  the  Ramsbottoms,  who  were  the  persons  legally  invested  with 
the  reversion  on  Northwood's  term,— entitled  to  rent  from  the  lessee, — and  who 
never  gave  any  authority  for  the  payment  of  this  interest  out  of  the  rent. 

S)m,  C.  J.     The  plaintiff  never  acknowledged  the  Ramsbottoms  as  landlord ; 
ey  therefore  cannot  stand  in  a  better  situation  than  Harcourt]   But  there  was 
no  agreement  for  the  lessee  to  pay  this  interest  on  behalf  of  his  lessor ;  and  ir 
VOL.  iz.  63  2  T  2 
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the  absence  of  any  such  agreement,  he  cannot  be  allowed  to  dispute  his  Usboi^b 
claim  to  rent.  No  assent  to  the  payment  of  the  interest  by  the  lessee  out  of 
the  rent  can  be  collected  from  uie  case ;  and  the  statement  that  Northwood 
acted  as  agent  seems  to  rebut  any  such  presumption. 

*Best,  C.  J.  We  certainly  shall  not  overrule  the  decision  we  have  ^^ 
pronounced  this  term  in  Alckorru  ▼.  Gamrne^  ante,  54,  nor  allow  a  tenant  ^ 
to  dispute  the  title  of  his  landlord ;  but  what  is  this  case  ?  The  defendant 
makes  four  cognisances,  and  acknowledges  the  taking  of  the  plaintiff's  goods 
for  rent  due  from  the  plaintiff  as  tenant  to  Ramsbottom  and  Co. ;  for  rent  due 
from  Saul,  as  their  tenant ;  and  from  Northwood,  as  their  tenant ;  to  which  the 
plaintiff  answers,  first,  I  do  not  hold  of  Ramsbottoms ;  and,  secondly,  if  I  do, 
there  is  no  rent  due  from  me.  One  fact  is  most  material ;  the  interest  of 
Ramsbottom  and  Co.  has  never  been  acknowledged  by  either  party;  they 
therefore  only  stand  in  the  situation  of  Harcourt ;  and  if  what  has  beien  done 
amounts  to  payment  to  Harcourt,  it  is  also  payment  to  Ramsbottom  and  Co. 
Does  this  transaction,  then,  amount  to  payment  of  rent  to  Harcourt  ?  It  is  trae 
the  jury  have  not  found  it  so,  but  they  have  submitted  the  facts  to  us,  and  we 
are  to  draw  the  proper  inference  from  them.  It  is  stated  as  a  fact,  that  from 
1816  to  1820,  Northwood  paid  to  the  Sun  Fire-office  the  interest  due  upon  the 
mortgage,  and  that  during  all  this  time  no  objection  was  made  to  the  payment ; 
must  it  not,  therefore,  be  presumed  to  have  been  paid  with  the  landlord's  ai- 
«ent  T  It  is  contended,  that  it  was  paid  with  Harcourt's  money :  there  is  nothing 
in  the  case  to  show  that:  the  case  states  that  Northwood  was  Harcourt's 
agent  :*— but  he  was  also  his  lessee ;  and  supposing  the  interest  to  have  been 
paid  by  the  lessee  with  the  assent  of  Harcourt,  there  is  no  rent  due  to  him. 
If  there  is  no  rent  due  to  Harcourt,  there  is  none  due  to  those  who  stand  in  his 
place.  The  conveyance  to  them  took  place  in  1818,  and  the  payment  of  inte- 
rest continued  two  years  afterwards  widiout  any  objection  on  *their  part;  |-,gg 
they  therefore  must  be  deemed  to  have  been  satisfied  with  that  payment  ^ 
It  has  been  uiged,  that  Harcourt  alone  was  responsible  for  the  payment  of  this 
interest,  and  that  it  ought  not  to  affect  the  Ramsbottoms'  claim  for  rent.  I  can- 
not see  that.  If  I  purchase  an  estate  charged  with  a  mortgage,  1  purchase  it 
subject  to  the  incumbrance,  and  must  be  prepared  to  defray  the  claim  ;  so  that 
the  Ramsbottoms  are  not  injured  by  this  decision ;  they  have  such  interest  in 
<^e  property  as  Harcourt  could  convey,  and  if  they  had  received  the  rent  in 
dispute  must  have  paid  it  again  in  the  shape  of  interest  to  the  Sun  Fire-office. 
At  all  events,  upon  the  facts  of  this  case,  they  must  be  taken  to  have  assented 
to  the  payment,  and  therefore  the  plaintiff  is  entitled  to  judgment,  upon  the  plea 
of  riens  in  arrear. 

Park,  J.  The  simple  question  for  us  to  decide  is,  whether  the  plea  of  riens 
in  arrear  is  not  supported  by  the  statement  of  facts  in  this  case.  And  I  think 
we  must  presume,  that  the  payment  of  the  interest  in  question  was  made  with 
the  assent  of  the  landlord  ;  so  that  in  coming  to  this  conclusion  we  violate  no 
rule  of  law ;  we  do  not  say,  that  the  tenant  may  pay  his  landlord's  debt  with- 
out any  assent,  but  only,  that  if  a  demand  in  respect  of  interest  on  a  mortgage 
be  paid  with  his  assent,  that  is  equivalent  to  payment  of  so  much  rent,  and 
though  the  tenant  cannot  plead  a  set-off,  he  may  avail  himself  of  the  payment 
under  the  plea  of  riens  in  arrear.  In  Taylor  v.  Zamira,  6  Taunt.  524,  the 
same  thing  was  permitted  in  respect  of  a  payment  of  ground-rent,  and  we  there- 
fore think  the  plaintiff  entitled  to  judgment. 

BuRRouoH,  J.,  concurring, 

Judgment  was  given  for  the  plaintiff  on  the  plea  of  riens  in  arresr. 
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•99]  *RAW80N  and  Another,  Assignees  of  WILKINSON,  a  Bankrapi, 

V.  HAIQU  and  Others. 

On  the  3d  of  July,  W.,  who  had  appointed  to  meet  L.  respecting  some  aocoanta  in  which  W. 
was  interested,  brolie  his  appointment,  and  departed  for  France,  leaving  for  L.  a  letter,  in 


which  be  said,  "  I  shall  be  back,  I  hope,  in  ten  days ;  in  the  mean  time  /  lAoU  wutke  pro* 
fotah  to  your  son's  creditors. — I  will  write  to  B.  and  S.,  so  do  not  feel  uneasy  about  them, 
or  any  of  your  son*s  friends." 

On  the  next  day,  he  wrote  to  L.  a  letter  from  Calais,  in  which  he  said,  **  If  yon  oould  accom- 
pany my  brother,  you  would  contribute  u  get  the  hmsineBt  eetUed  a  moment  the  sooner ;" 
and  on  the  2d  of  August  he  wrote  from  Paris,  sayinff,  *'  As  some  of  B.  L.'s  (L.'s  son's) 
creditors  hare  threatened  to  make  me  solely  responsible,  I  am  under  the  necessity  of  re- 
Disiiiing  in  France." 

Beldj  that  these  letters  were  admissible  in  evidence  and  sufficient  to  establish  an  act  of  bank- 
ruptcy, by  showing  with  what  intention  W.  departed  the  realm. 

In  this  cause,  which  was  tried  at  the  Guildhall  sittings,  afler  Hilary  term 
last,  before  Lord  Gifford,  €•  J.,  the  plaintiff's  evidence  was  commenced  by 
potting  in  the  commission  of  bankrupt  and  proceedings  against  Richard  Wil- 
kinson. The  trading  was  thereby  substantiated,  but  the  proof  of  the  act  of 
bankruptcy  was,  as  contended  by  the  defendant's  counsel,  insufficient,  and  his 
lordship  reserved  that  point,  with  liberty  for  the  defendants  to  move  for  a  non* 
salt  thereon. 

The  commission  of  bankrupt  bore  date  the  6th  of  September,  1822. 

The  deposition  of  the  act  of  bankruptcy  was  dated  the  17th  September,  1822, 
and  was  made  by  William  Llewellyn.  Af\er  settitig  out  the  examinant's  know- 
ledge of  the  bankrupt,  and  proving  his  trading  for  the  space  of  four  years  imme- 
diately antecedent  to  the  commission,  it  stated  that  on  or  about  the  second  of  July, 
1822,  Wilkinson  had  a  meeting  with  the  examinant  relative  to  some  accounts  in 
which  Wilkinson  had,  as  examinant  understood  and  believed,  an  interest,  and 
at  such  meeting  an  appointment  was  made  for  the  following  morning  at  eleven 
^1001  ^'^^^^^v  when  the  accounts  were  to  be  produced,  *and  the  business  rfr* 
^  lating  thereto  to  be  finished.  That  on  the  morning  of  the  3d  of  July 
examinant  went  to  Wilkinson's  lodgings,  where  the  appointment  was  to  be 
kept,  when,  instead  of  meeting  with  Wilkinson,  examinant  received  from  Wil» 
kinson's  brother  a  note,  (marked  B,)  and  two  or  three  days  after,  examinant 
received  from  Wilkinson  a  letter  (marked  C.)  The  examinant  then  deposed 
to  the  signature  of  Wilkinson  to  the  letter  (marked  A,)  and  concluded  with 
stating  his  belief,  that  Wilkinson  did  not  attend  to  the  appointment  in  conse- 
quence of  his  apprehension  that  a  writ  had  been  or  was  about  to  be  issued 
against  him* 

The  note  marked  B  was  from  Wilkinson  to  Llewellyn,  and  ailer  alluding  to 
Wilkinson's  sudden  departure^  proceeded,  "  a  letter  from  Paris,  on  urgent  busi- 
ness is  the  cause.  I  shall  be  back,  I  hope,  in  ten  days :  in  the  mean  time  / 
ihail  make  proposali  to  your  $oh*8  creditore,  and  trust  on  my  return  to  find  all 
settled ;"  and  then  in  a  postscript,  «*  I  will  write  immediately  to  Messrs.  R.  and 
8.  at  Bristol,  $o  do  not  feel  uneasy  about  them  or  any  of  your  son's  friends ; 
my  brother  will  deliver  you  your  account  current  with  your  son." 

The  letter  marked  C  was  also  from  R.  Wilkinson  to  Llewellen,  dated  Calais, 
4th  July,  1822,  and  was  as  follows :  ''  My  brother  will  show  the  letters  I  have 
written  from  Bristol  and  Yorkshire : — I  hope  you  will  approve  of  them.  If 
yon  could  accompany  him  in  the  rounds  which  he  is  going  to  make,  yoti  would 
contribute  to  get  the  business  settled  a  moment  the  sooner^  and  then  your  oc- 
count  current  can  be  arranged  in  two  hours  between  tss.  I  am  so  much  tired 
with  writing  that  I  can  hardly  keep  my  head  up,  so  you  must  excuse  brevity,, 
particularly  as  I  have  to  go  off  to-night  for  Paris." 

The  letter  marked  A  was  from  R.  Wilkinson,  dated  Paris,  the  2d  of  August^ 

*1011  ^®^^*  addressed  to  Messrs.  *W.  and  J.  B.  Sedgwick,  and  the  foUow- 

-*  ing  extract  alone  bore  on  this  case :  **  as  some  of  Mr.  W.  B.  Llewek 
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lyn'f  creditors  hare  threatened  to  make  me  solely  responsible,  I  am  under  the 
necessity  of  remaining  in  France,  apprehensiTe  that  some  lawsuit,  or  even  ar- 
rest, may  be  instituted  against  me,  and  which  would  ruin  all  my  hopes  and 
expectations  for  hereafler ;  I  therefore  feel  myself  under  the  necessity  of  re- 
questing of  them  all  a  declaration,  that  no  arrest  or  lawsuit  shall  be  put  in  force 
against  me ;  and  I  trust,  gentlemen,  you  will  have  no  objection  to  grant  me  the 
same,  being  perfectly  convinced  that  a  personal  interview  will  do  more  towards 
the  settling  of  Mr.  Llewellyn's  concerns  than  can  be  done  by  correspondence." 

The  act  of  bankruptcy  relied  on,  was  the  departing  the  realm  with  intent  to 
defraud  or  delay  creditors.     A  verdict  having  been  found  for  the  plaintiffs, 

Vaughan^  Seijt,  obtained  a  rule  nisi  to  set  it  aside,  and  enter  a  nonsuit 
instead ;  and  being  now  called  on  to  support  his  rule,  he  contended,  first,  that 
the  expressions  in  the  two  first  letters  were  so  vague  and  general  that  it  was  im- 
possible to  collect  from  them  any  indication  of  an  intention  to  delay  or  defraud 
creditors.  Secondly,  that  the  letters  from  Calais  and  Paris  were  not  admissible 
in  evidence.  A  bankrupt  is  not  a  competent  witness  to  support  his  own  com- 
mission ;  Fidd  ▼.  Curtis,  2  Str.  829 ;  fVyatt  v.  fFUkinson,  5  Esp.  1 87.  Nor 
are  his  declarations  admissible  for  such  a  purpose,  when  made  subsequently  to 
the  act  which  it  is  proposed  to  establish.  Robson  v.  Kemp,  4  Esp.  233 ;  Watts 
▼.  Tliorpe,  1  Campb.  376;  Marsh  v.  Meager,  1  Starkie,  353.  The  act  of 
bankruptcy  relied  on  in  the  present  case,  was  ^departing  the  realm ;  p«|An 
letters,  therefore,  written  after  the  party  was  out  of  the  realm,  were  sub-  ^ 
sequent  to  the  act,  and  formed  no  part  of  the  res  gests.  If  a  letter  written  like 
that  from  Paris,  a  month  a(\er  the  party  left  England,  can  be  admitted,  it  is  im- 
possible to  draw  any  line  as  to  the  period  afler  which  his  declaration  shall  be 
excluded.  Hitherto  the  period  has  been  defined  by  admitting  only  such  decla* 
rations  as  accompanied  the  act  of  bankruptcy  ;  but  it  does  not  appear  that  Wil- 
kinson left  the  realm  to  defraud  or  hinder  his  creditors,  and  if  he  did  not  depart 
with  that  view,  his  afterwards  staying  abroad  with  that  view  would  not  of  itself 
be  an  act  of  bankruptcy. 

Best,  C.  J.  It  appears  from  the  learned  judge's  report  to  have  been  left  to 
the  jury  to  determine  whether  or  no  Wilkinson  had  committed  an  act  of  bank- 
ruptcy ;  if  so,  the  only  point  for  us  to  determine  is,  whether  evidence  was  ad- 
duced of  such  an  act.  The  words  of  the  statute,  13  Eliz.  c.  7,  s.  1,  are,  **  If 
any  merchant— shall  depart  the  realm— or  otherwise— absent  himself — to  the 
intent  or  purpose  to  defraud  or  hinder  any  of  his  creditors — ^he  shall  be  reputed, 
deemed,  and  taken  for  a  bankrupt."  It  is  not  necessary  for  us  to  decide,  whe- 
ther, if  a  party  leaves  the  realm  with  one  purpose,  and  afterwards  stays  away 
with  another,  namely,  to  defraud  his  creditors,  such  a  staying  away  would  be 
an  act  of  bankruptcy,  because,  upon  the  evidence  before  us,  I  am  clearly  of 
opinion  that  Wilkinson  departed  the  realm  with  intent  to  hinder  his  creditors. 
In  the  letter  of  the  3d  of  July,  which  he  left  at  his  lodgings  at  the  time  of  his 
departure,  and  which  was  addressed  to  a  person  who  had  had  a  meeting 
with  him  relative  to  some  accounts  in  which  he  was  interested,  after  speaking 
'^of  his  sudden  absence,  he  says,  *'In  the  mean  time  I  shall  make  pro-  r^ino 

Sosals  to  your  son's  creditors,"  and «'  I  will  write  immediately  to  Messrs.  ^ 
\,  and  S.,  so  do  not  feel  uneasy  about  them,  or  any  of  your  son's  friends  :*' 
Was  not  this  letter  of  itself  sufficient  to  raise  suspicion  ?  But  in  a  letter  dated 
the  very  next  day  from  Calais,  he  says, '« If  you  could  accompany  my  brother 
in  the  rounds  which  he  is  going  to  make,  you  would  contibute  to  get  the  busi- 
ness setded  a  moment  the  sooner,  and  then  your  account  current  can  be  arranged 
in  two  hours  between  us."  Does  not  this  letter  show  that  he  was  embarrassed 
in  his  affairs,  and  that  he  departed  because  he  apprehended  his  creditors  would 
act  hostilely  T  Then  comes  the  third  letter  from  Paris,  in  which  he  says,  ^  Ai 
some  of  Mr.  W.  B.  Llewellyn's  creditors  have  threatened  to  make  me  solely 
responsible,  I  am  under  the  necessity  of  remaining  in  France."     Now,  whes 
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these  letters  are  coupled  with  the  fact  of  his  running  away  in  a  hurry,  would 
not  a  jury  be  warranted  in  finding  that  he  went  lo  avoid  his  creditors  ?  If 
80,  there  has  been  a  clear  act  of  bankruptcy.  But  it  has  been  urged,  that 
the  second  and  third  letters  having  been  written  subsequently  to  the  act 
of  departing  the  realm,  were  not  admissible  in  evidence :  I  am  clear  that 
they  were  admissible.  The  going  abroad  was  of  itself  an  equivocal  act,  and 
where  an  act  is  equivocal,  we  must  get  at  the  motive  with  which  it  was 
committed.  In  ninety-nine  cases  out  of  a  hundred,  this  can  only  be  got  at 
by  the  declarations  of  the  party  himself.  The  present,  therefore,  is  an  ex- 
ception to  the  rule  which  says,  that  a  party  shall  not  make  himself  a  bankrupt 
by  his  own  declarations.  It  is  true,  this  exception  must  be  taken  subject  to 
limitations ;— «  line  must  be  drawn ; — and  it  is  clear  that  a  party  must  not  be 
enabled  to  avail  himself  of  declarations  made  at  a  time  long  subsequent  to  the 
*1041  ^^  ^^  question.  *The  declarations,  in  order  to  be  admissible,  must  be 
-^  made,  or  the  letters  written,  at  the  time  of  the  act  in  question ;  but  it  is 
sufficient  if  they  are  written  at  any  time  during  the  continuance  of  the  act ;  the 
departing  the  realm  is  a  continuing  act,  and  these  letters  were  written  during  its 
continuance.  If  there  was  an  intention  to  hinder  creditors,  it  is  not  necessary 
that  they  should  actually  have  been  hindered,  or  even  have  called  and  been  de- 
nied. The  jury,  therefore,  were  warranted  in  the  finding  they  have  come  to, 
and  the  present  rule  must  be  discharged. 

Park,  J.  I  do  not  enter  into  the  question,  whether  the  act  of  merely  departs 
mg  the  realm  is,  unexplained,  an  act  of  bankruptcy ;  but  I  am  satisfied  that  de- 
clarations made  during  departure  and  absence  are  admissible  in  evidence  to 
to  show  the  motive  of  the  departure.  It  is  impossible  to  tie  down  to  time  the 
rule  as  to  the  declarations :  we  must  judge  from  all  the  circumstances  of  the 
case :  we  need  not  go  the  length  of  saying,  that  a  declaration  made  a  month 
after  the  fact  would  of  itself  be  admissible ;  but  if,  as  in  the  present  case,  there 
are  connecting  circumstances,  it  may,  even  at  that  time,  form  part  of  the  whole 
res  gestae.  I  was  present  at  the  trial  of  Bateman  v.  Bailey,  5  T.  R.  512,  and 
the  learned  judge  who  presided  thought  that  declarations  made  subsequently  to 
the  act  were  within  the  rule  which  excludes  the  bankrupt  from  proving  his  own 
act  of  bankruptcy :  but  the  Court  of  King^s  Bench  held  otherwise,  and  sent  the 
case  down  for  a  new  trial,  because  there  might  be  no  other  means  of  getting  at 
the  motives  which  occasioned  the  act  in  question.  The  declarations,  however, 
*105l  ™^^^  ^^  connected  with  the  state  of  the  party's  mind  at  *the  time,  and 
-^  in  the  present  instance  I  think  the  connection  sufficiendy  clear  for  the 
admission  of  the  letters. 

BvRRouoH,  J.   I  was  a  commissioner  of  bankrupts  many  years,  and  I  should 
have  had  no  doubt  on  letters  such  as  these. 

Rule  discharged. 


CHARLES  TUFTON  BLICKE  ».  JOHN  DYMOKE,  Clerk. 

Where  defendant,  and  L.  D.  (who  was  tenant  for  life  of  an  estate,  with  remainders  over  in 
tail  to  the  first  and  other  sons  of  L.  D.  and  of  defendant,)  conveyed  an  estate  in  fee,  and 
covenanted  that  the  first  son  of  L.  D.  who  should  come  of  age,  or  such  other  person  as 
should  become  competent  to  complete  a  title  to  the  premises,  should,  upon  the  request  of 
the  purchaser  or  his  heirs,  by  recovery,  fine,  or  other  assurance  as  counsel  should  advise, 
eiiectuallv  convey  the  premises  to  plaintiflT;  the  purchaser  having  di^,  and  his  heir  having 
requested  defendant  to  cause  his  eldest  son,  then  of  a^,  to  suflTer  a  recovery,  and  the  de- 
fendant having  refused,  and  these  facts  being  alleged  m  the  declaration. 

Held,  that  it  was  not  necessary,  in  a  declaration  on  this  covenant  by  the  heir  of  the  purchaser, 
to  allege  that  the  defendant  nad  notice  of  such  heir  having  become  entitled  to  the  property; 
nor  that  counsel  bad  advised  a  recovery  to  be  suffered ;  nor  that  plaintiff  had  offerea  to  make 
a  tenant  to  the  praxnpe. 

PukiNTiFF  declared  against  defendant  in  covenant  on  a  deed  between  Lewis 
Dymoke,  Esquire,  champion  of  England,  of  the  first  part,  the  defendant  of  the 
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second  part,  and  Charles  Blicke,  since  deceased,  of  the  third  part ;  hy  which, 
after  reciting  that  under  the  will  of  J.  Dymoke,  deceased,  divers  estates,  m- 
cluding  the  messuage  thereinaiVer  mentioned,  stood  limited  to  the  use  of  L.  Dy* 
ffloke  for  life,  with  remainder  to  the  use  of  trustees  in  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  son  and  sons  of  L.  Dymoke 
in  tail  male,  with  remainder  to  the  use  of  the  defendant  for  lifo,  with  remainder 
to  the  use  ojf  ^trustees  to  preserve  contingent  remainders,  with  remainder  r«i  qa 
to  defendant's  first  and  other  son  and  sons  in  tail  male,  with  divers  re-  ^ 
mainders  over ;  they,  the  said  L.  Dymoke  and  the  defendant,  by  baxgain  and  sale, 
conveyed  to  the  plaintiff.  No.  229,  in  the  Strand,  to  have  and  to  hold  the  same 
unto  the  plaintiff,  his  heirs  and  assigns,  during  the  natural  lives  of  L.  D.  and  the 
defendant,  and  the  life  of  the  survivor  of  them,  and  during  all  the  other  estates  and 
interests  of  them  or  either  of  them  therein :  and  L.  D.  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  and  for  and  on  behalf  of  his  first  and  other  son  and 
sons,  and  the  defendant  for  himself,  his  heirs,  executors,  and  administrators,  and 
for  and  on  behalf  his  first  and  other  son  and  sons,  did  thereby  severally  and 
and  respectively,  and  not  jointly,  covenant,  promise,  and  agree  to  and  with 
Charles  Blicke,  since  deceased,  his  heirs  and  assigns,  in  manner  following ;  that 
is  to  say,  that  they,  the  said  L.  D.  and  the  defendant,  or  one  of  them,  had 
power  to  convey  ;  and  also  that  the  first  son  or  other  heir  male  of  the  body  of 
L.  D.  who  should  first  attain  the  age  of  twenty-one,  or  in  default  of  such  first 
son  or  other  heir  male  of  L.  D.  attaining  such  age,  the  first  son  or  other 
heir  male  of  the  body  of  the  defendant  first  attaining  the  age  of  twenty-one 
years,  or  such  other  person  or  persons  as  under  the  uses  of  the  wiU  or  othe^ 
wise  should  first  become  legally  competent  by  common  recovery  or  otherwise 
to  complete  a  good  title  to  the  fee^imple  of  the  said  messuage  or  tenement  and 
premises,  should  and  would,  upon  the  request  of  Charles  Blicke,  since  deceased, 
his  heirs  or  assigns,  but  at  the  proper  costs  of  L.  D.  and  the  defendant,  by  such 
common  recovery,  fine  or  fines,  and  other  assurances  as  counsel  should  advise, 
well  and  effectuidly  convey  and  assure  the  said  messuage  or  tenement  and  pre- 
mises, or  the  reversion  and  inheritance  in  fee-si m|;)le  thereof,  unto  and  to  the 
use  of  Charles  Blicke,  his  heirs  and  assigns  for  ever,  or  otherwise  as  his  or 
tlieir  counsel  should  *direct.  There  was  also  a  covenant  to  make,  upon  r«|(wv 
every  reasonable  request,  and  at  Charles  Blicke's  cost,  all  such  further  as-  ^ 
surances  as  by  Charles  Blicke  or  his  counsel  should  be  reasonably  advised,  de- 
vised, or  required.  Averment  of  the  seisin  of  Charles  Blicke,  his  death,  and 
the  consequent  seisin  of  the  plaintiff  as  his  heir ;  and  also  of  the  death  of  L. 
D.  without  heir  male ;  and  that  Henry  Dymoke,  being  the  first  son  of  the  de- 
fendant who  attained  twenty-one,  came  of  age  in  March,  1822,  whereupon  the 
plaintiff  requested  the  defendant,  together  with  H.  D.,  to  suffer  a  common  reco- 
very of  the  said  messuage  to  the  use  of  the  plaintiff  and  his  heirs.  Breach, 
that  defendant  did  not,  when  he  was  so  requested  as  aforesaid,  or  at  any  other 
time,  together  with  H.  D.,  suffer  and  cause  H.  D.  to  suffer  a  common  recovery, 
so  and  in  such  manner  as  in  that  behalf  aforesaid,  but  refused  so  to  do.  Fo^ 
ther  averment,  that  the  plaintiff  did  request  the  defendant  to  cause  H.  D.  by  a 
common  recovery,  as  by  counsel  then  and  there  in  that  behalf  was  advised,  to 
convey  and  assure  the  said  messuage  in  fee-simple  unto  and  to  the  use  of  the 
plaintiff,  his  heirs  and  assigns  for  ever.  Breach,  that  the  defendant  did  not, 
when  he  was  so  requested,  or  before  or  since,  well  and  effectually  convey  and 
assure  the  messuage  and  premises  in  manner  in  that  behalf  aforesaid,  or  in  aoy 
other  manner,  but  neglected  and  refused  so  to  do.    Demurrer  and  joinder. 

Taddtfy  Serjt.,  in  support  of  the  demurrer.  The  defendant  covenants  ftat 
his  first  son  shall  suffer  a  recovery  upon  request :  the  plaintiff,  therefore,  ought 
to  have  averred  a  request  to  the  defendant's  son,  as  he  alone  was  competent  to 
suffer  a  sufficient  recovery.  Secondly,  it  was  incumbent  on  the  plaintiff  to  take 
the  first  step,  and  by  giving  the  name  of  a  demandant  and  tenant,  to  pnt  th^ 
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defoidiuil  in  ft  condidon  to  perform  his  covenant    Moore,  810.    Bae.  Abr. 

•1081  ^^^"^^^  ^^*  ^°^  ^®  ^^^  *^^  ^^^^  much  farther.  Vin.  Abr.  Condit, 
J  Y.  c  U.  c. ;  Palmer^B  case,  6  Rep.  26 ;  Hutton,  48.  Thirdly,  as  the 
defendant  covenants  to  complete  the  tide  by  such  common  recovery  and  other 
assurances  as  counsel  should  advise,  there  ought  to  have  been  an  averment  of 
what  counsel  had  advised,  and  of  notice  to  defendant  of  plaintiff's  title.  Stqf' 
ford  V.  Bottame,  Cro.  Eliz.  208. 

Bosanquet,  Serjt.,  contrii.  Nodce  was  not  necessary.  Beynoldi  v.  Davien^ 
1  B.  A;  P.  625 ;  Skip  v.  Hook^  Com.  Rep.  662 ;  Briatow  v.  Bristowtj  Godb. 
161 ;  Hingen  v.  Payn^  Cro.  Jac.  476.  But  even  if  notice  were  necessary,  it 
is  implied  in  the  averment  of  a  request  to  perform  the  covenant.  Vin.  Abr. 
Condit,  A.  D.  Com.  Dig.  Condit,  L.  9,  Pleader,  76,  where  the  cases  are 
coHected  in  great  numbers,  as  Fletcher  v.  Pynfett^  Cro.  Jac.  102 ;  Berisford 
V.  JFoodrofff  Cro.  Jac.  404;  Crane  v.  Crampton^  Cro.  Car.  35;  Alfrey  v. 
Blaekamore^  8  Bulstr.  326 ;  .^mm.,  Poph.  136.  Some  of  these,  it  is  true,  were 
eases  of  bond,  or  after  verdict ;  but  the  judgment  of  the  court  did  not  proceed 
on  those  grounds.  In  Alfrey  v.  Blaekamore^  Whitlock,  J.,  says,  '*  the  sole 
point  considerable  here  Lb,  whether  the  notice  be  any  part  of  the  promise ;  as 
to  this,  nothing  can  be  the  substantial  part  of  the  assumpsit  but  that  which  is 
eontain^d  in  the  declaration ;  request  is  to  be  made  to  him  to  have  him  by  this 
to  take  notice  that  the  marriage  is  past,  so  that  the  request  and  notice  is  all  one, 
and  no  cause  there  is  to  express  any  notice  to  be  given  to  him,  the  request 
being  a  sufficient  notice  of  itself,  and  clearly  no  notice  ought  to  be  here  laid  in 
the  declaration."  The  case  in  Godbolt  does  not  appear  to  have  been  after  ver- 
dict ;  but  even  if  it  were,  Lord  Coke  held,  '*  that  there  needed  not  any  notice, 
because  there  was  not  any  penalty  in  the  case." 
*1001       ^'I^he  court  stopped  Bo8anquet  as  to  the  other  points. 

-I  Toddy.  Reynolde  v.  Bavies  and  Skip  v.  Hooky  which  were  cases  on 
bills  of  exchange,  do  not  apply,  because  a  party  liable  on  a  bill  is  bound  to  take 
notice  of  the  extent  of  his  own  liability.  In  the  cases  afler  verdict,  the  court 
would  imply  that  notice,  if  necessary,  had  been  given  ;  but  no  implication  can 
be  made  on  a  demurrer.  The  rest  of  the  cases  cited  were  decisions  on  bonds, 
which,  like  the  cases  on  promissory  notes,  stand  altogether  on  a  footing  different 
from  that  of  the  present,  because  an  obligor  is  bound  at  his  peril  to  take  notice 
of  the  responsibility  he  has  incurred,  and  to  exempt  himself  from  it,  if  he  can, 
by  pleading. 

Best,  C.  J.  This  is  an  acdon  against  John  Dymoke,  clerk,  for  breach  of 
covenant,  and  it  is  material  for  us  to  look  at  the  particular  terms  of  the  cove- 
nant, and  of  the  breach  assigned.  It  appears  that  Charles  Blicke,  the  ancestor 
of  the  plaintiff,  purchased  a  house  in  the  Strand,  of  which  the  late  champion 
of  England,  Lewis  Dymoke,  was  tenant  for  life,  with  several  remainders  over 
in  tail.  It  is  dear,  therefore,  that  Blicke  having  purchased  the  fee,  could  not 
obtain  a  complete  title  without  the  aid  of  a  recovery.  It  appears  also  in  the 
pleadings,  that  whether  or  not  there  were  children  of  Lewis  Dymoke  in  exist- 
ence, Henry  Dymoke  the  son  of  the  defendant  was  a  minor,  so  that,  at  that 
time,  he  could  not  suffer  an  effectual  recovery.  Such  being  the  situation  of  the 
parties,  what  is  the  covenant  in  question,  **  That  the  first  son,  or  other  heir 
male  of  the  body  of  Lewis  Dymoke  who  should  first  attain  the  age  of  twenty- 
one  years,  or  such  other  person  as  should  first  become  legally  competent  to 
complete  a  good  tide  to  the  fee-simple,  should,  at  the  request  of  Charles  Blicke, 
his  heirs  or  assigns,  by  such  common  recovery,  fine  or  fines,  and  other  assur- 
•  iiol  ^°^®'  ^  counsel  should  advise,  effectually  *convey  the  premises  in  fee- 
-^  simple  to  Charles  Blicke,  his  heirs  and  assigns."  There  is  an  averment, 
that  Lewis  Dymoke  died  without  issue ;  that  Henry  Dymoke,  eldest  son  of  the 
defendant,  came  of  age  in  1822 ;  and  that  the  plaintiff  requested  the  defendanti 
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together  with  Henry  Dymokey  to  suffer  a  reooTery  of  the  premises  to  the 
of  the  plaintiff,  and  then  the  breach  assigned  is,  ^  That  the  defendant  did  not, 
when  he  was  so  requested,  or  at  any  other  time,  together  with  Henry  Dymoke, 
suffer  and  cause  Henry  Dymoke  to  suffer  a  recovery  to  the  use  of  the  plaintiff, 
but  refused  so  to  do.*'  It  appears,  therefore,  that  he  was  to  cause  a  lecoTcry  to 
be  suffered  at  all  events,  and  to  convey  by  such  other  assurances  as  counsel 
should  advise ;  that  he  was  requested  to  cause  the  recovery  to  be  suffered,  and 
that  he  refused  to  do  so. 

To  this  declaration  several  objections  have  been  made,  but  the  only  one  that 
appeared  to  me  material  was,  that  there  is  no  allegation  of  the  defendant's  having 
received  notice  that  the  tide  to  the  premises  had  devolved  upon  the  plaintiff. 

I  confess  that,  unassisted  by  the  light  of  former  ages,  I  should  have  thought  a 
perfect  stranger  to  the  defendant  ought  to  have  given  him  notice  that  he  was  be- 
come possessed  of  such  an  interest  in  the  property  as  would  authorize  him  to  call 
upon  the  defendant  for  the  performance  of  his  covenant;  but  by  a  series  of  cases 
it  has  been  decided,  that  it  is  not  necessary  to  show  any  such  notice,  and  in  two  of 
the  cases,  the  reason  assigned  is  this,  that  giving  notice  is  no  part  of  the  promise; 
by  which  I  understand,  that  it  is  only  necessary  for  the  plaintiff  to  show  all  that 
brings  him  within  the  covenant ;  any  grounds  of  exemption  must  be  shown  by 
the  covenantor;  and  that  this  is  so,  appears  from  the  decisions  both  in  the  King's 
Bench  and  Common  Pleas.  It  has  been  urged  that  these  decisions  were  after 
verdict ;  but  that  was  not  the  ground  of  the  judgment  in  the  ^principal  p«. . . 
case,  AUfrey  v.  Blackamore;  on  the  contrary,  the  language  of  the  court  ^ 
expressly  excludes  any  such  supposition.  The  court  says,  not  that  the  objection 
came  too  late,  but  that  the  allegation  required  ought  not  to  form  part  of  the  de- 
claration. It  is  clear,  therefore,  that  notice  to  the  covenantor  of  the  applicant's 
tide  is  not  necessar}' ;  a  requisition  to  have  the  recovery  suffered  is  sufficient, 
and  that  may  put  the  covenantor  upon  inquiring  whether  the  applicant  has  any 
right  or  not  to  make  tlie  requisition. 

The  next  objection  is,  that  there  is  no  allegation  of  any  request  to  Henry 
Dymoke.  But  there  is  no  foundation  for  tliis  objection,  because  the  covenant 
is  by  John  Dymoke,  and  it  was  sufficient  for  the  covenantee  to  call  on  John 
Dymoke  to  perform  his  covenant,  or  to  cause  Henry  Dymoke  to  do  so. 

It  has  also  been  uiged,  that  it  ought  to  have  appeared  on  the  declaration  diat 
the  suffering  of  a  recovery  was  advised  by  counsel,  and  that  the  defendant  had 
notice  of  this  circumstance.  The  case  to  which  we  have  been  referred  for  this 
position  is  indeed  a  strong  one ;  though  it  can  hardly  be  sustained  to  its  full 
extent,  but  to  the  principd  point  laid  down  in  it,  I  fully  assent.  If  a  eovenant 
be,  that  a  party  shall  execute  such  assurance  as  counsel  shall  advise,  the  plain- 
tiff must  show  what  has  been  advised ;  but  that  is  not  the  covenant,  the  breach 
of  which  is  complained  of  here.  In  the  first  instance  the  defendant  only  en- 
gages to  cause  a  recovery  to  be  suffered,  and  he  did  not  want  to  be  told  by 
counsel  that  such  a  proceeding  was  necessary,  because,  in  the  language  of  the 
deed,  it  is  admitted  to  be  necessary.  The  recovery  he  was  to  cause  to  be  suf- 
fered at  all  events,  but  not  to  do  more  unless  counsel  should  advise :  this  is  die 
strict  meaning  of  the  language  of  the  covenant,  and  the  words,  ^  as  coumd  shall 
advisCf**  do  not  overrule  the  whole  of  the  preceding  sentence,  but  only  the  sti- 
puladon  for  assurances  other  than  a  recovery.  Therefore,  *stnetly  col-  p,,  ^a 
iecting  the  meaning  of  the  deed  from  the  language  of  the  deed  itself,  our  ^ 
judgment  must  be  for  the  plaintiff. 

Park,  J.  I  concur  in  what  is  fallen  from  my  lord  chief  justice,  and  as  to  the 
expression, '« as  counsel  shall  advise^*  it  applies  only  to  assurances  other  dun 
the  recovery. 

BuRRonoH,  J.  I  am  also  of  the  same  opinion.  The  constant  coarse  of 
pleading  is  to  assign  the  breach  m  the  words  of  the  covenant.     The  pUtntiff 
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■tatefl  in  sobstance,  that  he  requested  the  defendant  to  cause  the  recovery  to  be 
suffered,  and  the  refusal  was  so  general  as  to  render  it  unnecessary  for  the  plain- 
tiff to  take  any  further  or  more  particular  step. 

Judgment  for  the  plaintiff. 

HILL  i;.  SAUNDERS. 

1.  The  hoBlMUid  cannot  lue  for  arrears  of  rent  accruing  after  the  death  of  his  wife,  on  a  lease 
of  her  land  by  himself  and  wife  under  seal  during  coverture,  in  which  the  lessee  covenanted 
with  the  husMuid  and  wife  and  the  heirs  of  the  wife. 

8.  If  the  lease  be  made  according  to  stat.  32  H.  8,  c.  28,  it  continues  during  the  term,  not- 
withstanding the  death  of  the  wife ;  and  though  her  heir  is  entitled  to  the  rent,  he  cannot 
enter  or  eject. 

Thb  declaration  stated  that,  on  the  14th  of  March,  1818,  by  a  certain  in- 
denture then  made  between  the  plaintiff  and  Nancy,  then  his  wife,  but  since 
dead,  of  the  one  part,  and  the  defendant  of  the  other,  the  plaintiff  and  his  said 
then  wife  did  demise,  lease,  set,  and  to  farm  let  unlo  the  defendant- certain 
pieces  or  parcels  of  land,  with  the  appurtenances,  in  the  parish  of  Hanbury 
^lial  ^  ^®  county  of  Worcester,  to  hold  the  said  pieces  *or  parceb  of  land 
■^  unto  the  defendant,  his  executors  and  administrators,  from  the  2d  of 
February  then  last  past  for  twenty-one  years,  yielding  and  paying  therefore 
yearly  during  the  said  term  unto  the  plaintiff  and  Nancy  his  then  wife,  since 
deceased,  the  rent  of  24/.  by  two  equal  portions  at  two  days,  viz.,  on  the  2d  of 
August  and  on  the  2d  of  February  in  every  year ;  and  the  defendant  did  there- 
by covenant  with  the  plaintiff  and  his  then  wife  Nancy,  and  the  heirs  of  the 
said  Nancy,  amongst  other  things,  that  the  defendant,  his  heirs,  executors,  or 
administrators  should  and  would  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  plaintiff  and  Nancy  his  then  wife,  the  said  rent  of  24/. ;  by  virtue  of  which 
demise  the  defendant  afterwards,  on  the  15th  of  March  in  the  year  aforesaid, 
entered  into  the  said  demised  pieces  or  parcels  of  land,  and  became  possessed 
thereof  for  the  said  term ;  and  although  after  the  making  of  the  indenture  and 
during  the  term,  and  also  after  the  death  of  Nancy,  viz.,  on  the  2d  of  February, 
1829,  the  sum  of  24/.  of  the  rent  for  one  year  of  the  term  ending  on  that  day 
became  due  from  the  defendant  to  the  plaintiff,  yet  the  same  continued  due,  in 
arrear  and  unpaid,  contrary  to  the  covenant. 

There  were  several  pleas,  of  which  the  third  was,  that  the  plaintiff  never  had 
any  thing  in  the  said  premises,  except  in  right  of  Nancy,  whose  estate  the  said 
pieces  or  parcels  of  land  were ;  and  that  Nancy,  after  the  making  of  the  inden- 
ture, and  before  any  part  of  the  said  sum  of  24/.  became  due,  died  without 
issue,  leaving  John  Acton,  her  brother  and  heir  at  law,  whereupon  all  the  estate 
and  interest  which  the  plaintiff  ever  had  in  the  said  premises  expired,  ceased 
and  determined,  nor  had  he  from  thenceforth  thitherto  had,  nor  had  he  then,  any 
estate  or  interest  therein ;  and  that  John  Acton,  as  such  heir,  threatened  the 
defendant  to  eject  and  evict  him  from  the  possession  of  the  premises  unless  the 
*1141  *^®^^°^^"^  would  atlom  and  become  his  tenant,  and  the  defendant  was 
-^  forced  and  oblifred,  and  did  necessarily  attorn  and  become  tenant  to  John 
Acton.     Demurrer  and  joinder. 

Vaughan^  Serjt.,  in  support  of  the  demurrer,  contended  that  the  plea  con- 
tained no  answer  to  the  plaintiff's  action.  That  at  common  law,  a  lease  by 
husband  and  wife  of  the  wife's  land  was  only  voidable  af\er  the  death  of  the 
wife,  and  did  not  become  void  till  actual  entry  by  the  heirs  of  the  wife ;  that 
although  the  stat.  32  H.  8,  c.  28,  s.  3,  enacts  that  the  rent  shall  descend  to  the 
heirs  of  the  wife,  as  if  no  such  lease  had  been  made,  yet,  as  under  the  sixth 
section  the  heirs  are  specially  empowered  to  enter  after  any  act  done  by  the 
husband  alone  during  coverture,  in  respect  of  the  freehold  of  his  wife,  it  must 
be  intended  a  fortiori  that  such  entry  is  necessary  to  avoid  an  act  done  by  hus- 
band and  wife  jointly.    He  referred  to  Dixon  v.  Harrison^  Yaughan,  46,  where 
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it  was  holden  ihat  the  hasband  might  distrain  under  such  a  lease  as  die  pre- 
sent for  rent  which  accrued  aAer  the  death  of  his  wife  ^— to  Anderson  ▼.  Mar- 
tindale,  1  East,  497,  where  a  corenant  to  A.  and  his  assigns,  and  to  B.  and  his 
assigns,  to  pay  an  annuity  during  B.*s  life,  was  holden  a  covenant  in  which  A. 
and  B.  had  a  joint  legal  interest,  and  on  the  death  of  A.  the  right  of  action  ac- 
crued to  B. ;— also  to  Serjt.  Wiiiiam$^»  note  to  Wooten  v.  Hue^  2  Saund.  180, 
and  to  Jeffrey  v.  C?t/y,  Yelv.  78. 

Lawesj  Serju,  contra,  was  stopped  by  the  court. 

Best,  C.  J.     The  lease  of  the  premises  in  question  was  made  conformably 
to  the  provisions  of  the  statute  of  *H.  8,  by  deed  indented,  and  under  r^n^ 
the  sead  of  the  wife ;  and  the  covenants  with  the  plaintiff  are  not  in  the  ^ 
ordinary  form  with  him  and  his  heirs,  but  with  him  and  the  heirs  and  assigns 
of  the  wife.     The  breach  assigned  is,  that  the  defendant  has  omitted  to  pay  to 
the  plaintiff  rent  accruing  subsequently  to  the  death  of  the  wife,  for  which  be 
is  now  called  upon,  not  by  the  heirs  of  the  wife,  but  by  the  plaintiff,  her  hus- 
band.    The  defendant  says,  that  before  any  part  of  the  rent  claimed  became 
due,  all  the  interest  which  the  plaintiff  ever  had  in  t!ie  premises  expired ;  that 
he  never  had  any  interest  except  in  right  of  his  wife,  and  that  she  died  before 
the  rent  in  question  became  due.     Upon  this  statement,  the  rent  belongs,  not 
to  the  plaintiff,  but  to  the  heirs  of  the  wife,  and  the  plea  is  clearly  distinguish* 
able  from  that  in  Mchome  v.  Crommt^  ante,  54,  because  the  defendant  does 
not  say  that  the  plaintiff  did  not  lease,  or  that  he  had  no  right  to  lease,  but  that 
his  interest  in  the  premises  has  expired ;  and  he  goes  on  to  say  that  the  heirs 
of  the  wife  threatened  to  eject  him  unless  he  would  attorn.     It  has  been  urged, 
that  in  such  a  case  he  cannot  plead  any  thing  short  of  actual  eviction  ;  but  there 
is  no  reason  why  he  should  be  turned  out  of  possession ;  the  heir  has  done  all 
that  was  necessary  to  possess  himself  of  the  rent,  and  the  tenant  has  acted 
rightly  in  not  disputing  his  claim.     If  tlie  defendant  had  attorned  to  a  stranger 
the  case  would  have  been  different ;  but  he  has  attorned  to  the  person  who  was 
entitled  to  the  rent  under  the  act  of  parliament.    Much  argument  has  been  used 
to  show  that  the  lease  was  only  voidable  by  the  heirs  of  3ie  wife,  and  not  void 
at  her  death ;  but  the  argument  does  not  apply,  because  tlie  lease  is  neither 
void  nor  voidable,  but  a  good  subsisting  lease.   At  common  law,  certainly,  such 
a  lease  would  have  been  voidable  by  the  entry  of  the  heir ;  but  the  *evil  r«iiA 
occasioned  by  this,  having  become  excessive  on  the  dissolution  of  the  *- 
monasteries,  when  the  grantees  of  their  estates  frequently  put  the  lessees  out 
of  possession,  the  legislature  made  a  provision  on  the  subject,  and  it  is  only  for 
us  to  look  at  that  provision  in  32  H.  8,  c.  28,  to  answer  this  argument    The 
first  section  recites,  that  **  Fermors,  after  the  deaths  or  resignations  of  their  les- 
sors, have  been  with  great  cruelty  expulsed  and  put  out  of  their  ferms  by  the 
heirs  or  successors  of  their  lessors,  by  reason  of  privy  gifls  of  entail,  and  for 
that  the  lessors  had  nothing  in  the  lands  so  letten,  but  only  in  the  right  of  their 
wives.*'     The  evil  therefore  to  be  remedied,  was,  that  at  common  law  a  lease 
of  the  wife's  lands  determined  on  the  death  of  the  wife,  and  the  remedy  pro- 
vided was,  that  the  lessee's  interest  should  be  guarded  by  continuing  it  against 
the  heirs  of  the  wife  to  the  end  of  the  term  ;  **  for  reformation  whereof  be  it 
ordained,  that  all  leases  hereaf\er  to  be  made,  shall  be  good  and  effectual  against 
the  lessors,  their  wives,  heirs,  and  successors,  according  to  such  estate  as  is  com- 
prised in  every  such  indenture  of  lease."     According  to  this,  the  rent  reserved 
is  continued,— to  whom  T  to  the  family  of  the  wife ;  not  to  the  husband,  whose 
interest  is  expired,  but  to  the  brother,  who  has  called  on  the  defendant  to  pay : 
and  he  having  no  legal  answer  to  the  demand,  does  that  which  the  law  compels 
him  to  do ;  for  the  law  will  not  compel  a  man  to  pay  to  a  person  not  entided, 
and  put  him  to  recover  back  the  money  so  paid,  when  called  on  by  the  proper 
person.     The  statute  then  enacts  that  *«  the  ferm  and  rent  be  reserved  to  the 
husband  and  to  the  wife,  and  to  the  heirs  of  the  wife,  and  that  the  husband  shall 
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not  aliene,  discharge,  or  gnmt  the  same  rent  reserved,  longer  than  during  the  eo» 
Tertare.  In  the  present  case  the  lease  has  been  made  conformably  to  the  provi- 
sions of  the  statute ;  the  lessee  covenants  with  the  husband  and  the  heirs  of  the 

*1171  ^^^^  *  *^^  ^^^^  ^^^'  *°^  ^^  brother  and  heir  of  the  wife  demands  the 
-i  rent ;  the  defendant  says,  **  In  compliance  with  the  terms  of  my  lease 
and  the  law  of  the  land,  I  have  submitted  to  this  demand."  If  this  be  not  a 
discharge,  I  know  not  what  is ;  and  am  therefore  clear,  that  our  judgment  ought 
to  be  for  the  defendant. 

Park,  J.  When  the  language  of  the  plea  is  compared  with  that  of  the  sta- 
tute, there  can  no  longer  be  any  question.  The  lease  was  neither  void  nor 
voidable,  but  by  the  statute  the  rent  is  continued  to  the  heirs  of  the  wife. 

BuRROUoR,  J.  It  has  been  aigued,  that  the  heir  onght  to  have  made  an 
entry ;  but  if,  according  to  the  statute,  the  lease  continues,  and  the  heir  is  only 
entiUed  to  the  rent,  such  an  entry  would  have  been  a  trespass.  The  heir, 
however,  asserts  his  rifht  to  the  rent,  and  threatens  to  eject,  which,  indeed  he 
could  not  do,  because  ttie  lease  was  still  continuing,  but  the  tenant  was  bound 
to  pay  the  rent  under  it  to  him,  and  it  is  clear  the  husband  cannot  recover. 

Judgment  lor  defendant. 


»118]         'DOB  on  the  Demise  of  WATSON  v.  JEFFERSON. 

la  1813,  the  coromiMionen  for  the  enclosure  of  a  pari^,  the  tithes  of  which  were  vested  in 
sereral  lay  impropriators,  appointed  meetings  for  receiving  claims,  and  various  claims  were 
pat  in,  but  none  m  respect  of'  tithes,  within  the  time  limited  by  the  general  enclosure  act ; 
notwithstanding  this,  the  commissioners  in  1617,  made  J.  an  allotment  in  respect  of  the 
impropriate  tithes  of  certain  hmd  oocnpied  by  him,  which  tithes,  as  well  as  the  land,  J. 
claimed  under  the  will  of  P.  :^n  1820,  W.,  who  claimed  these  tithes- under  the  heir  of  P., 
on  the  ground  that  they  did  not  pass  by  P.*s  will,  brought  an  ejectment  for  the  allotment 
VBOtdfB  in  resi>ect  of  them :  Held,  that  having  omitted  to  make  his  claim  before  the  oommis- 
sioners  within  the  time  limited  by  the  act,  he  could  not  recover. 

This  was  an  action  of  ejectment,  tried  at  the  Cumberland  Summer  assizes, 
1821,  before  Holroyd,  J.  The  declaration  stated  the  demise  to  have  been 
made  by  Watson,  on  the  1st  of  February,  in  the  1st  year  of  G.  4,  of  ten  acres 
of  land  and  ten  acres  of  moor,  with  the  appurtenances,  in  the  parish  of  Brum- 
field,  otherwise  Bromfieid,  in  Cumberland.  The  defendant  pleaded  the  general 
issue,  and  the  jury  found  a  verdict  for  the  plaintiiT,  with  1«.  damages,  subject 
to  the  opinion  of  the  court  on  the  following  case. 

Oeorge  Peat,  of  Dundraw,  in  the  parish  of  Bromfieid,  at  the  time  of  his 
death,  was  seised  in  his  demesne,  as  of  fee,  of  a  messuage  or  tenement  at  Dun- 
draw,  consisting  of  a  dwelling-house,  out-houses,  and  about  twenty-four  acres 
of  land,  and  had  purchased  from  the  lay  impropriator  all  the  tithes  of  com  and 
grain  growing  on  the  messuage  or  tenement,  which  tithes  were  duly  conveyed 
to  him  by  deed,  bearing  date  the  3d  (^  September,  1800. 

By  will  duly  executed  and  attested,  bearing  date  the  22d  of  September,  1800, 
George  Peat,  afler  directing  his  executrix  to  discharge  his  debts,  gave  and  be- 
queattied  to  his  wife  Mary,  all  his  freehold  messuage  and  tenement^  and  all 
the  profits  arising  ther^rom^  at  Dundraw,  in  the  parish  of  Bromfidd,  during 
her  natural  life ;  he  also  bequeathed  her  all  his  household  goods  and  personu 
*1101  ^^^  ^<^r  ^^^  0^1^  proper  use  ;  and  he  declared  *his  will  to  be,  afler  the 
•J  decease  of  his  wife  Mary,  to  devise  the  above-mentioned  freehold  mes- 
suage and  tenement,  to  be  eubject  and  chargeable  to  such  payments  as  follow ; 
viz.,  afler  the  decease  of  his  wife  Mary,  he  gave  the  messuage  and  tenement  to 
Geoige  Peat,  of  High  House,  in  the  parish  of  Holm  Culham,  his  heirs,  execu- 
tofB,  or  assigns,  whom  he  made  and  appointed  guardian,  in  trust,  to  sell  and 
dispose  of  as  thereinafter  mentioned,  viz.,  afler  the  decease  of  his  wife  Mary, 
George  Peat  of  High  House,  his  heirs,  executors,  or  assigns,  were  to  sell  the 
said  messuage  and  tenement,  and  first,  out  of  the  money  arising  therefrom,  to 
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pay  the  heirs,  executors,  or  assigns  of  testator's  wife  the  sum  that  had  been 
paid  by  her  for  the  discharge  of  testator's  debts ;  then,  several  legacies  men' 
tioned  in  the  will ;  then,  after  providing  that  if  his  wife  should  many  again 
after  his  decease,  she  should  lose  the  benefit  and  profits  of  his  said  messuage 
and  tenement,  and  Geoige  Peat,  of  High  House,  his  heirs,  executors,  or  assigns, 
should  immediately  enter  and  take  possession  of  the  messuage  and  tenement, 
subject  to  the  payment  of  the  debts  and  legacies  before  chaiged  upon  it,  the 
testator  bequeathed  all  the  remainder  and  residue  of  his  estate,  after  the  payment 
of  those  debts  and  legacies,  unto  DoUy  Graham,  the  wife  of  Joseph  Graham,  of 
Wigton.     The  testator's  wife  was  appointed  sole  executrix. 

The  testator  died  in  or  about  September,  1804,  without  revoking  or  altering 
this  will,  leaving  his  wife  him  surviving,  and  she  was  still  alive  at  the  time  of 
aiguing  the  case. 

He  also  left  a  niece  and  a  great-niece  him  surviving,  who  were  his  co-heir- 
esses at  law,  viz.,  Dolly  Graham,  who  was  mentioned  in  the  wiU,  and  Mary 
Peat  Storey,  his  great-niece,  who  had  married  one  David  Chapman. 

At  the  time  of  the  testator's  death,  George  Peat,  the  trustee  named  in  the  will, 
was  still  alive,  but  he  died  in  or  about  1806,  leaving  Geoige  Peat,  his  only  son 
and  *heir,  him  surviving,  who  also  died  about  May,  1818,  having  by  a  r«|oo 
codicil  duly  executed  and  attested,  devised  all  his  trust  and  interest  in  ^ 
the  hereditaments  at  Dundraw  unto  John  Hewson,  in  order  that  he  might  carry 
the  will  of  the  testator  into  effect. 

In  1813  an  act  of  parliament  was  passed  for  enclosing  lands  in  Dundraw, 
which  act  it  was  agreed  might  be  referred  to  on  the  argument  of  the  case. 

Under  this  act  the  commissioners  duly  appointed  meetings  for  receiving 
claims,  of  which  notice  was  duly  given,  and  at  some  of  those  meetings  claims 
were  put  in  by  the  different  persons  claiming  interests  under  the  enclosure  act, 
but  no  claim  was  put  in  by  David  Chapman,  who  lived  at  Manchester,  in  right 
of  his  wife,  Mary  Peat  Chapman,  for  any  right  claimed  by  her,  or  in  her  right 
under  the  enclosure  act,  within  the  time  limited  by  the  general  enclosure  act ; 
nor  were  any  claims  at  all  put  in  for  allotments  in  respect  of  tithes  by  any 
one. 

The  piece  of  ground,  the  moiety  of  which  was  sought  to  be  recovered  in 
this  action,  was  an  allotment  which  had  been  marked  and  staked  out  by  the 
commissioners  to  the  defendant  in  March,  1817,  the  commissioners  believing, 
at  the  time,  he  was  entided  to  the  whole.  On  the  21st  of  June,  1820,  the 
commissioners,  at  the  request  of  the  lessor  of  the  plaintiff,  set  out  an  allotment 
of  one  acre  and  seventeen  perches,  being  the  moiety  of  the  allotment  set  out  to 
the  defendant,  as  an  allotment  in  lieu  of  the  tithes  claimed  by  the  lessor  of  the 
plaintifl^  from  Chapman  and  his  wife  as  hereinafter  mentioned.  The  commis- 
sioners, however,  did  not  execute  their  award  before  the  trial  of  this  ejectment. 

The  lessor  of  the  plaintiff  rested  his  tide  to  tlie  moiety  of  the  allotment  in 
question,  on  indentures  of  lease  and  release  of  the  7th  and  8th  of  April,  1819, 
made  between  David  Chapman  and  his  wife  of  the  one  part,  and  the  lessor  of 
the  plaintiff  of  the  other,  by  which  David  ^Chapman  and  his  wife  r^tai 
granted,  released,  ratified,  and  confirmed  unto  the  lessor  of  the  plaintiff,  ^ 
his  heirs  and  assigns. 

All  that,  their  or  the  one  of  their  undivided  half  part  or  share  of  the  tidies  of 
com,  grain,  sheaves  of  com,  and  of  hay  growing  upon  all  that  messuage  and 
tenement,  lands,  hereditaments,  and  premises,  late  the  property  of  George  Peat, 
deceased,  situate  at  Dundraw,  and  also  all  that  moiety  or  undivided  half  part 
of  all  allotments  of  common  or  waste  land,  then  already  allotted  and  set  out,  or 
thereafter  to  be  allotted  or  set  out  by  the  commissioners  appointed  by  the  said 
act  for  enclosing  lands  in  Dundraw,  in  respect  of  said  estate,  tithes  and  heredi- 
taments, as  the  same  were  then  laid  down  or  intended  to  be  laid  down,  on  the 
plan  intended  to  be  annexed  to  the  award  of  the  said  commissioners. 
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To  hold  the  same  unto  and  to  the  use  of  the  lessor  of  the  plaintiff,  his  heirs 
and  assigns  for  ever. 

In  Trinity  term,  1819,  a  fine  with  proclamations  was  levied  between  the 
said  John  Watson,  plaintiff,  and  Chapman  and  wife,  deforciants,  of  the  moiety 
of  tithes  of  com  and  hay  arising  out  of  100  acres  of  land  at  Dundraw,  and  of 
twenty  acres  of  common  land  at  Dundraw. 

The  defendant  claimed  title  under  a  conveyance  of  the  tithes,  and  of  the 
common-right  allotment  which  belonged  to  the  same,  from  John  Hewson,  the 
devisee  of  George  Peai,  the  trustee  under  the  will,  and  Dolly  Graham,  by  lease 
and  release,  dated  the  6th  and  7th  of  July,  1818. 

At  the  trial  it  was  contended,  on  the  part  of  the  plaintiff,  that  the  tithes  did 
not  pass,  under  the  will  of  the  testator,  to  his  wife  for  her  life,  with  remainder 
over,  as  in  the  will  mentioned,  by  the  description  of  his  freehold  messuage  and 
tenement^  and  all  the  profits  arising  therefrom  ;  it  was  contended  by  the  de- 
fendant that  they  did  pass. 

*1221       *^^  ^^^  ^^^  contended  by  the  defendant,  that  no  claim  having  been 
^  put  in  by  Chapman  and  wife,  before  the  commissioners,  the  claim  set 
op  by  Watson,  under  the  above  conveyance  to  him,  was  too  late,  and  that  the 
same  was  altogether  void  with  reference  both  to  the  particular  and  general  en- 
closure acts. 
Both  these  points  were  reserved  by  the  judge,  and  upon  the  whole. 
The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  en- 
titled to  recover?    If  so,  the  verdict  was  to  be  entered  for  the  plaintiff,  with  la* 
damages ;  if*otherwise,  jfor  the  defendant. 

Cross,  Seijt.,  was  for  the  lessor  of  the  plaintiff,  and  Taddy,  Serjt.,  for  the 
defendant  There  was  a  long  and  learned  argument,  as  to  the  construction  to 
be  put  upon  George  Peat's  will,  and  particularly  whether  the  tithes  in  question 
passed  under  the  words  **proJits"  Upon  these  points  the  court  gave  no  opi- 
nion. But  it  was  urged  on  the  part  of  the  defendant,  that  David  Chapman  not 
having  made  any  claim  before  the  commissioners  for  an  allottment  in  respect 
of  the  tithes  in  question  at  the  time  of  the  enclosure,  nor  within  the  time  pointed 
out  by  the  general  enclosure  act,  41  G.  3,  c.  109,  s.  6,  and  the  act  relating  to 
this  enclosure,  53  G.  3,  c.  141,  the  lessor  of  the  plaintiff  was  now  completely 
barred. 

To  this  it  was  answered,  that  the  defendant  being  in  the  same  situation,  and 
having  also  omitted  to  make  any  claim  before  the  commissioners,  was  estopped 
to  make  this  objection,  [Doe  v.  Pegge,  1  T.  R.  758,  n., — Best,  C.  J.  That 
case  has  been  overruled,  j(a)  and  that  claims  in  respect  of  tithes  were  not  within 
*12^1  the  meaning  of  the  sixth  section  *of  the  general  enclosure  act,  or  of  the 
■^  private  act  relating  to  this  enclosure. 
BcsT,  C.  J.,  (after  stating  the  case.)  The  first  question  arises  on  the  construc- 
tion of  the  will  of  George  Peat,  but  on  that  we  give  no  opinion,  because  the 
judgment  of  the  court  is  against  the  plaintiff  on  the  second  point ;  and  the  fol- 
lowing is  the  part  of  the  case  on  which  our  decision  turns. 

^  In  1813  an  act  was  passed  for  enclosing  lands  in  Dundraw ;  under  this 
act  the  commissioners  duly  appointed  meetings  for  receiving  claims,  of  which 
notice  was  duly  given,  and  at  some  of  those  meetings  claims  were  put  in 
by  the  different  persons  claiming  interests  under  the  enclosure  act,  but  no 
claim  was  put  in  by  David  Chapman  in  right  of  his  wife  for  any  right  claimed 
by  her,  or  in  her  right  under  the  enclosure  act,  within  the  time  limited  by  the 
general  enclosure  act,  nor  were  any  claims  at  all  put  in  in  respect  of  allot- 
ments in  respect  of  tithes  by  any  one.'*  Now  in  the  action  of  ejectment  the 
claimant  must  recover  on  the  strength  of  his  own  case,  and  cannot  avail  himself 
of  defects  in  the  case  of  the  defendant.  But  the  lessor  of  the  plaintiff,  in  this 
case,  has  failed  in  establishing  his  claim,  because  if  he  ever  had  any  right»  it  is 

(a)  Vide  2  T.  R.  684,  Dot  dem,  Hodtden  v.  StavU. 
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now  barred  by  the  genera]  enclosure  act*  41  6.  8,  c*  109*  a.  6»  which  enacts, 
**  That  all  persons  and  bodies  corporate  or  politic  who  shall  have  or  claim  any 
common  or  other  right  to  or  in  any  such  lands  so  to  be  enclosed,  shall  deliver 
or  cause  to  be  delivered  to  such  commissioner  or  commissioners,  or  one  of  them, 
at  some  one  of  such  meetings  as  the  said  commissioner  or  commissioners  shall 
appoint  for  the  purpose,  (or  within  such  further  time^  if  any,  as  the  said  com- 
missioner or  commissioners  shall  for  some  special  reason  think  proper  to  allow 
for  that  purpose,)  an  account  or  schedule  in  writing,  signed  by  them  or  their 
respective  husbands,  ^guardians,  trustees,  committees,  or  agents,  of  such  r^toi 
their  respective  rights  or  claims,  and  therein  describe  the  lands  and  ^ 
grounds,  and  the  respective  messuages,  lands,  &c.,  in  respect  whereof  they  shall 
respectively  claim  to  be  entided  to  any  and  which  of  such  rights,  in  and  upon  the 
same  or  any  part  thereof,  with  the  name  or  names  of  the  person  or  persons  then 
in  the  actual  possession  thereof,  and  the  particular  computed  quantities  of  the 
same  respectively,  and  of  what  nature  and  extent  such  right  is,  and  also  in  what 
rights  and  for  what  estates  and  interests  they  claim  the  same  respectively,  dis- 
tinguishing the  freehold  from  the  copyhold  or  leasehold,  or  on  non-compliance 
therewith,  every  of  them  making  default  therein,  shall,  as  far  only  as  respects 
any  claim  so  neglected  to  be  delivered,  be  totally  barred  and  excluded  of  and 
from  all  right  and  tide  in  or  upon  such  lands  so  to  be  divided  respectively,  and  of 
and  from  all  benefit  and  advantage  in  or  to  any  share  or  allotments  thereof:  all 
which  said  claims  or  accounts  shall,  at  all  seasonable  times  until  after  the  exe- 
cution of  the  said  award,  be  open  to  the  inspection  and  perusal  of  all  parties 
interested  or  claiming  to  be  interested  in  the  premises,  their  respective  agents 
or  attorneys,  who  may  take  copies  thereof  or  extracts  therefrom  respectively ; 
and  if  any  person,  ^.,  interested  or  claiming  to  be  interested  in  the  premises, 
shall  have  any  objection  to  offer  to  any  such  account  or  daim,  the  particulars 
of  such  objection  shall  be  reduced  into  writing,  and  signed  by  them  or  their  re- 
spective husbands,  ^.,  and  shall  be  delivered  to  the  said  commissioner  or 
commissioners,  at  or  before  some  other  meeting  of  such  commissioner  or 
commissioners,  to  be  by  him  or  them  appointed  for  that  purpose ;  and  no 
such  objection  shall  afterwards  be  received,  unless  for  some  legal  disability 
or  special  cause  to  be  allowed  by  the  said  commissioner  or  commission- 
ers. It  has  been  aigued,  that  this  section  only  ^applies  to  allot-  r^ioK 
mcnts  in  respect  of  land,  and  not  to  allotments  in  respect  of  tithes,  l- 
and  if  this  were  the  case  of  a  rector  to  whom  all  the  tithes  of  the  parish 
belong,  there  might  be  some  ground  for  the  argument  which  has  been  pur- 
sued ;  but,  on  looking  at  the  private  act  on  which  this  case  turns,  it  appears 
that  the  tithes  were  vested  in  a  great  number  of  persons,  and  the  commission- 
ers are  authorized  to  set  out  allotments  in  respect  of  them  for  the  various  pro- 
prietors, according  to  their  respecdve  rights.  It  appears  to  us,  that  it  was 
equally  necessary  for  the  owners  of  tithes  to  make  their  claim  before  the 
commissioners,  as  for  owners  of  land.  Unless  this  were  done,  the  commission- 
ers might  make  an  allotment,  and  when  the  occupier  had  gone  to  expense  and 
improved  it,  another  claimant  might  come  and  establish  a  superior  tide.  It 
would  be  manifest  injustice  to  allow  any  such  attempt,  and  inconsistent  with 
the  expressions  of  the  general  enclosure  act,  which  specifies  as  persons  bound 
by  its  provisions,  *«  proprietors  of  lands,  tenements,  and  hereditaments.*'  He- 
reditaments is  a  word  peculiarly  applicable  to  tithes,  and  it  was  introduced  to 
prevent  the  mischiefs  arising  from  omission  to  establish  a  claim  before  the  com- 
missioners. It  was  intended,  that  every  person  should  assert  his  right  within 
a  given  dme,  and  if  he  omitted  to  do  so,  should  forfeit  all  right.  In  the  present 
case,  meetings  were  regularly  holden,  and  Chapman  made  no  claim ;  if  he  could 
now  come  forward  with  success  he  might  lie  by  till  the  land  was  improved, 
and  then  recover  it  with  all  its  improvement.  The  legislature  never  meant 
such  injustice ;  they  have  expressly  excluded  it  by  the  language  of  the  sixth 
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teetion ;  and  the  excellent  maxim  of  law  vigilantibus  et  non  donnientibue  sab- 
veniunt  leges,  applying  forcibly  to  the  plaintiff's  case,  our  judgment  must  be 
for  the 

Defendant 

•126]  ♦WOLLEN  v.  ANDREWES. 

Devise  of  an  estate  to  trustees  in  trust  to  peniiit  devisor's  six  children,  A.,  B.,  C,  D.,  Em  F., 
(B.  being  a  daughter,  and  the  others,  sons,)  to  receive  a  sixth  part  each,  of  the  rents  during 
their  life  and  lives,  and  after  their  respective  deceases,  to  permit  the  child  or  children  of  the 
child  so  dyinff  to  receive  the  rents  of  tne  share  of  the  chila  so  dying  in  eaual  shares  and  pro- 
portions ;  and  so  on  in  like  manner  from  children  to  children :  in  case  either  of  the  devisor's 
children  should  die  without  leaving  issue,  the  rents  of  the  child  so  dying  to  go  to  the  sur- 
vivor or  survivors. 
A.,  C,  E.,  and  F.  died  without  issue,  and  B.,  leaving  a  son  and  two  daughters : 
Held,  thai  the  devisor's  children  took  esutes  tail ;  that  upon  the  death  ofA.,  C,  E.,  and  F., 
their  shares  accrued  to  D.  as  survivor,  and  that  B.'s  son  was  only  entitled  to  one-sixth. 

This  action  was  tried  before  Hullock,  B.,  at  the  Somerset  Spring  assizes, 
1823,  and  a  verdict  for  37/.  lOs.  was  entered  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  on  tlie  following  case. 

Samuel  Andrewes,  of  Wrington  in  Somerset,  innholder,  being  seised  in  fee  of 
certain  freehold  estates  in  the  county  of  Somerset,  by  his  last  will  bearing  date 
10th  June,  1785,  and  duly  executed  and  attested  to  pass  real  estates,  gave  and 
devised  the  same  (together  with  his  personal  estate)  to  Peter  Cox,  his  heirs, 
executors,  administrators  and  assigns,  according  to  the  nature  and  tenure  thereof, 
subject  to  such  mortgages  and  incumbrances  (if  any)  as  affected  the  same,  upon 
the  several  trusts,  and  to  and  for  the  intents  and  purposes,  and  under  and  subject 
to  the  powers,  directions,  and  contingencies  thereinafter  expressed  and  declared 
of  and  concerning  the  same,  upon  trust,  to  permit  and  suffer  his  six  children, 
(namely,)  Richard,  Sarah,  wife  of  Edmund  WoUen,  Samuel,  William,  John,  and 
Thomas,  to  have,  receive,  and  take  one-sixth  part  or  share  each,  of  and  in  all  and 
singular  the  net  rents,  issues,  and  profits  thereof  for  and  during  the  terms  of  their 
natural  life  and  lives,  and  from  and  immediately  after  their  respective  deceases, 
then,  upon  further  trust,  to  permit  and  suffer  all  and  singular  the  child  or  chil- 
dren of  such  of  his  sons  or  daughter  so  dying,  to  have,  receive,  and  take  the  rents, 
*I271  *^'*^®^«  ^^^  profits  of  such  share  or  shares  of  him,  her,  or  them  so  dy« 
-J  ing,  of  and  in  the  said  estates  before  devised,  in  equal  parts,  shares,  and 
proportions,  and  so  in  like  manner  from  children  to  children.  His  will  further 
was,  that  in  case  any  or  either  of  his  said  children  should  happen  to  die  without 
leaving  any  lawful  issue,  then  that  the  rents,  issues,  and  profits  belonging  to 
such  of  his  sons  or  daughters  so  dying  should  go  to  and  be  received  by  the 
survivor  or  survivors.  The  testator  died  in  1787,  without  altering  or  revoking 
his  will  as  to  the  said  devisees,  leaving  all  the  devisees  named  in  the  will,  him 
surviving.  Richard,  the  eldest  son  of  the  testator,  died  in  1702,  intestate  and 
without  issue,  leaving  a  widow  and  the  five  other  devisees  him  surviving. 
Sarah  WoUen,  another  of  the  devisees,  died  in  1797,  leaving  four  children, 
namely,  George  Wollen,  the  plaintiff,  her  only  son ;  Hannah,  afterwards  the 
wife  of  George  Thayer ;  and  Mary  and  Elizabeth,  her  daughters,  her  surviving. 
Mary  Wollen,  the  sister  of  the  plaintiff,  died  in  1807,  intestate  and  unmarried, 
leaving  the  plaintiff  and  her  sisters,  Hannah  and  Elizabeth,  her  surviving,  and 
who  were  still  living.  John,  testator's  fourth  son,  died  in  March,  1819,  intes- 
tate and  without  irsue,  leaving  a  widow  and  his  brothers  Samuel,  William,  and 
Tliomaa,  and  his  nephew  and  nieces,  the  plaintiff,  Hannah  Thayer,  and  Eliza- 
beth Wollen,  him  surviving.  Thomas,  testator's  youngest  son,  died  in  Sep- 
tember, 1819,  intestate  and  without  issue,  leaving  a  widow  and  his  brothers 
Samuel  and  William,  and  his  nephew  and  nieces,  the  plaintiff,  Hannah  Thayer 
and  Elizabeth  Wollen  him  surviving.  Samuel,  the  testator's  second  son,  died 
in  I82O9  intestate  and  without  issue,  leaving  his  brother  William,  and  his  ne 
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phew  and  two  nieces  him  surviving.  The  six  devisees,  whilst  they  were  all 
living,  received  the  rents  and  profits  of  the  estates  in  equal  proportions.  Afler 
the  death  of  Richard,  and  up  to  the  period  of  the  death  of  *Sarah  Wol-  r^i^Q 
len,  (the  mother  of  the  plaintiff,)  the  remaining  fkvt  devisees  received  ^ 
the  rents,  «&c.,  in  equal  proportions.  After  the  death  of  Edmund  and  Sarah 
Wollen,  and  up  to  the  period  of  the  death  of  John  Andrewes,  one-fifth  oi  the 
rents  and  profits  was  paid  unto  and  amongst  the  plaintiff  and  his  sisters,  Han- 
nah Thayer  and  Elizabeth  Wollen,  as  the  children  of  Sarah  Wollen  deceased, 
and  other  fifth  part  to  each  of  the  then  surviving  brothers  of  Sarah  Wollen, 
Samuel,  William,  John,  and  Thomas.  After  the  death  of  John  Andrewes,  and 
up  to  the  period  of  the  death  of  Thomas,  the  plaintifif  and  his  sisters  received 
one-fourth  part  of  the  rents  and  profits  between  them,  and  one  other  fourth  part 
was  paid  to  each  of  the  then  surviving  brothers,  Samuel,  William,  and  Thomas. 
After  the  death  of  Thomas,  and  up  to  the  period  of  the  death  of  Samuel,  the 
defendant,  who  received  all  the  rents  and  profits,  paid  to  the  plaintiff  one-sixth 
part  thereof.  Af\er  the  death  of  Samuel,  the  defendant  received  the  rents  and 
profits  amounting  (after  allowing  disbursements)  to  the  sum  of  65/.  and  a  com- 
pensation from  the  tenant  for  some  dilapidations,  amounting  to  20/.  The  de- 
fendant was  always  ready  and  willing,  and  duly  offered  and  tendered  to  the 
plaintifif  one-sixth  part  thereof,  which  he  refused,  conceiving  himself  to  be  en« 
titled  to  one  moiety  thereof;  prior  to  the  receipt  of  those  moneys  by  the 
defendant,  the  plaintifl'gave  notice  to  the  tenant  in  possession  of  his  claim,  and 
forbade  him  to  pay  the  whole  rent  to  the  defendant,  and  the  defendant  received 
the  same  with  full  knowledge  of  such  claim. 

The  questions  for  the  opinion  of  the  court  were,  what  estates  were  taken  by 
the  devisees  under  the  will  of  the  testator  ?  and  what  estate  the  plaintiff  was 
entitled  to  in  all  or  any  and  what  part  of  the  premises,  under  the  said  will  ? 

*Faugkan,  Serjt.,  for  the  plaintiff.  By  this  devise,  the  grandchildren  ruiog 
of  the  devisor  took  estates  tail,  in  common,  with  cross  remainders  over ;  ^ 
and  if  this  construction,  which  is  warranted  by  the  case  of  Mogg  v.  Mogg, 
1  Merivale,  654,  be  put  on  the  will,  the  plaintiff  and  defendant  now  take  each 
of  them  moieties  of  the  property.  The  rules  of  law  will  not  admit  the  literal 
execution  of  the  devisor's  intention  to  give  the  grandchildren  estates  for  life, 
because  that  would  go  to  create  a  perpetuity ;  but  the  court  will  carry  it  into 
effect  as  far  as  they  can,  and  in  order  to  accomplish  the  general  and  prevailing 
intention  will  sacrifice  any  particular  intention  inconsistent  with  it.  The  de* 
visor  rejects  the  rules  of  primogeniture,  and  his  general  intention  appears  to  be, 
that  all  his  children,  and  the  children  of  each  of  them,  should  stand  on  an  equal 
footing :  now,  although  in  general  cross  remainders  cannot  be  implied  between 
more  than  two  persons,  yet  the  court  have  gone  farther  where  there  has  been 
a  manifest  intention  to  create  them  between  a  greater  number :  such  an  intention 
is  manifest  here,  and  there  are  express  authorities  which,  on  a  will  like  the 
present,  warrant  the  court  in  enlarging  into  an  estate  tail  an  apparent  estate  for 
life,  when  the  giving  an  estate  for  life  would  frustrate  the  testator's  intentions. 
Robinson  v.  Robinson^,  1  Burr.  38 ;  Doe  v.  AppUn^  4  T.  R.  82. 

Taddy^  Serjt.,  for  the  defendant.  The  construction  proposed  on  the  part 
of  the  plaintiff  is  met  with  this  difficulty,  that  tho\igh  it  proceeds  on  the  profes- 
sion of  equality,  it  gives  nothing  to  the  plaintifl^'s  two  sisters.  The  devisor's 
children,  therefore,  took  estates  for  life,  with  cross  remainders  among  them- 
selves, and  the  defendant,  as  heir  at  law,  is  entitled  to  the  shares  of  those  who 
have  died.  The  limitation  over  for  life  to  the  Vhildren  of  the  children  rt  13Q 
is  void,  as  tending  to  create  a  perpetuity :  according  to  all  the  cases  the  ^ 
expressions  used  in  this  will  only  give  the  children  an  estate  for  life.  In  Ptaf 
son  V.  Vickersn  5  East,  548,  (which  was  doubted  in  Doe  dem,  Wright  v.  Jm- 
Bon^  5  M.  ii  S.  95,)  the  devise  over  was  in  defcntff  of  issue  ;  but  here  the  de- 
vise is  for  life,  and  then  over,  if  the  devisees  should  die  without  having  issue ; 
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and  miei.  expreflsioiu  have  been  repeatedly  holden  to  carry  only  an  estate  for 
life.  As  to  crosa  remainders,  they  cannot  be  implied  between  more  than  two, 
Doless  it  clearly  appears  that  such  was  the  devisor's  intention.  In  Wataan  ▼. 
Praaer,  2  East,  34,  such  intention  clearly  appeared.  The  court  can  either 
effectuate  the  devisor's  intention  upon  the  expressions  he  has  employed,  or  not ; 
bnt  the  doctrine  of  accomplishment  cy  pres,  has  never  been  applied  to  the  con- 
stmction  of  wills. 

Vaughan  having  been  heard  in  reply,  the  court  took  time  to  consider,  and 
now  delivered  their  judgment. 

Best,  C.  J.,  (after  stating  the  case.)     We  are  all  of  opinion  that  the  plain- 
tiff is  entided  to  only  one-sixth  of  the  property.     The  legal  estate  is  in  Peter 
Cox,  but  the  plaintiff  has  an  equitable  estate  tail  in  one-sixth  part,  and  is  enti- 
tled to  one-sixth  of  the  proceeds.     On  the  face  of  the  will  the  testator  has 
given  only  an  estate  for  life  to  his  children,  and  an  estate  for  life  to  the  gprand- 
children ;  but  we  are  of  opinion  that  by  the  operation  of  subsequent  words 
the  six  children  took  estates  tail  in  the  premises,  because  the  testator  goes 
on  to  attempt  that  which  is  impossible,-*to  give  an  estate  for  life  to  un- 
born grandchildren;  he  is  not  allowed  by  law  so  to  advance  towards  the 
creation  of  a  perpetuity :  but  we  must  do  that  which  will  approach  the  near- 
*1311  ^^  ^  ^^  ^intentions,  and,  therefore,  the  second  limitation  must  be 
-^  construed  as  an  enlargement  of  the  first  estate  for  life.     But  there  are 
other  words  in  the  will  which  seem  to  place  the  matter  out  of  doubt ;  for  the 
ahare  of  each  parent  is  to  go  to  the  children ;  and  then,  how  is  it  disposed  of! 
**  In  case  any  or  either  of  the  said  children  should  happen  to  die  without  leaving 
any  lawful  issue,  then  that  the  rents,  issues,  and  profits  belonging  to  such  of 
his  sons  or  daughter  so  dying  should  go  to  and  be  received  by  the  survivors  or 
survivor."     Here  then  is  a  gift  over  after  failure  of  issue,  and  that  would  give 
the  first  taker  an  estate  tail.     Comments  have  been  made  in  the  argument, 
upon  the  word  **  leaving^**  and  it  has  been  said  that  the  courts  have  never  en- 
larged into  an  estate  tail  an  apparent  estate  for  life,  when  the  remainder  over 
has  been  limited  on  the  event  of  the  first  taker's  dying  without  leaving  issue ; 
but  that  is  not  according  to  the  cases,  because  there  are  many  in  which  such 
an  expression  has  been  held  to  carry  an  estate  tail,  as  in  Franklin  v.  Lm/y 
2  Bligh's  Rep.  50,  n.     There  the  devise  was  to  the  testator's  grandson  John, 
to  bold  to  him,  **  and  to  the  issue  of  his  body  lawfully  to  be  begotten,  and  to 
the  heirs  of  such  issue  for  ever,"  with  devise  over  if  John  should  **  die  without 
leaving  any  issue  of  his  body  lawfully  begotten ;"  and  the  vice-chancellor  held 
that  this  carried  an  estate  tail  to  John.     The  word  **  leaving*^  was  not  confined 
to  issue  existing  at  the  time  of  the  death,  but  was  holden  to  give  an  estate  tail. 
Jtsson  V.  Wright^  in  the  same  book,  2  ib.  1,  is  a  decision  to  the  same  efl^ect, 
and  in  that  case  Doe  dem.  Strong  v.  Goff^  1 1  East,  668,  was  overruled.     The 
chancellor,  indeed,  said  he  was  **  sorry  such  a  decision  was  necessary ;"  but 
the  doctrine  was  too  well  established  to  be  shaken.     An  estate  tail  to  the  mo- 
ther of  the  plaintifif,  in  the  present  case,  gives  him  one-sixth  of  the  property  ( 
*132l  *^^^  ^^^^  brings  me  to  the  consideration  of  the  shares  of  those  who  died 
■^  widiout  issue.     Four  of  them  having  so  died,  is  the  plaintifif  entitled  to 
a  moiety,  or  does  the  whole  go  to  the  survivor  f     On  one  side  it  has  been  con- 
tended that  cross  remainders  arise  out  of  the  devise :  this  argument  was  met 
with  the  difficulty  that  cross  remainders  cannot  be  implied  between  more  than 
two  parties,  to  which  it  was  answered,  that  the  court  will  imply  cross  remain- 
ders where  there  appears  to  have  been*an  intention  on  the  part  of  the  testator 
that  the  property  shotdd  be  so  disposed  of;  but  we  cannot  imply  them  here, 
becanse  the  testator  expressly  gives  the  property  to  the  survivor  or  survivors ; 
that  is,  to  the  survivors  for  life,  and  afterwaros  to  the  last  survivor.     What 
estate  the  survivor  takes  it  is  not  necessary  for  us  to  decide,  because  if  he  does 
not  take  a  fee  under  the  will,  he  will  take  it  as  heir  at  law.     We  think  the 
yroj^  IX.  65 
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acscruing  shares  passed  on  to  the  defendaDt  as  sarviviort  and  there  is  a  oaee  not 
unlike  this.  Doe  dim.  Borwell  v.  Meyt  1  M.  dt  8.  426 ;  in  that  case  the  tea* 
tator  gave  lands  to  his  three  sisters,  during  their  joint  livest  and  the  life  of  th^ 
survivor,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ;  remainders  tc 
trustees  to  preserve  contingent  remainders,  and  from  and  after  their  respective 
deceases,  and  the  decease  of  the  survivor,  remainder  over ;  and  the  question 
was,  what  estate  the  sisters  took  ?  The  court  held  that  they  either  took  the 
property  as  joint  tenants,  to  be  regulated  in  its  eoioyment  as  tenants  in  com- 
mon, or  as  tenants  in  common  with  benefit  of  survivorship,  and,  therefore,  tfiat 
the  survivor  had  a  right  to  aU  the  property  aAer  the  death  of  her  sisters.  What 
Lord  EixKNBOBOuoH  said  in  giving  judgment*-— *^  the  words  tenants  in  common 
are  of  flexible  meaning,  and  may  be  understood  that  although  they  should  take 
by  survivorship  as  joint  tenants,  yet  the  enjoyment  was  *to  be  regulated  rm-i^^ 
among  them  as  tenants  in  common :  The  prevailing  intention  of  Sie  tea-  ^ 
tator  seems  to  have  been,  that  the  estate  should  not  go  over  till  the  death  of  the 
survivor,"— applies  to  the  present  case,  becanse  the  testator  has  expressly 
mentioned  the  survivor  and  survivors,  by  which  he  means,  not  the  surviving 
iiockSf  but  the  surviving  children.  We  think,  therefore,  the  plaintiff  is  entitled 
lo  one-sixth,  and  that  judgment  must  be  entered  accordingly. 

Judgment  for  plaintiff  for  one-sixth* 

EVANS  V.  YEATHERD. 

In  aaaetion  agtinst  Y.  for  the  price  of  aooda  sold,  Held^  that  F.  wu  not  a  eompetent  wicseM 
to  jvove  that  the  goods  had  been  sola  to  Y.  and  F.  jointly,  and  that  they  had  been  paid  for 
by  remitting  a  debt  dae  from  the  vendor  to  the  firm  of  Y.  and  F. 

EsTANS  sued  Yeatherd  to  recover  28/,,  the  value  of  ten  chaldrons  of  coals  d^ 
livered  to  Yeatherd.  The  defence  set  up,  was,  that  Yeatherd  was  in  partner- 
ship with  FoUett,  and  that  the  coals  in  question  were  not  sold  to  Yeatherd  se- 
parately, but  delivered  to  him  on  the  joint  account  of  Yeatherd  and  Follett  in 
part  payment  of  two  bills  of  exchange,  upon  which  it  was  alleged  Evans  stood 
indebted  to  the  firm  of  Yeatherd  and  Follett 

At  ihe  trial,  London  sittings  after  Michaelmas  term  last,  Yeatherd  called  Fol- 
lett to  estaA>li8h  this  defence,  when  his  testimony  was  objected  to  by  the  coun- 
ael  for  the  plaintiff,  on  the  ground  that  he  was  an  interested  witness.  It  was 
niged  that,  hva  for  the  admission  of  such  testimony,  a  verdict  might  go  against 
YeaAierd,  in  which  case  Follett,  as  his  partner,  would  be  liable  to  contribute 
for  the  price  of  goods,  which  upon  Follett's  showing  were  delivered  on  the  pari* 
nership  account,  but  that  he  would  relieve  himself  finom  this  contribution,  if, 
*in  consequence  of  the  testimony  He  proposed  to  give,  it  should  be  be-  re  134 
lieved  that  Evans  was  indebted  to  the  firm  of  Yeatfierd  and  Follett,  and  ^ 
the  verdict  should  in  consequence  pass  in  favour  of  Yeatherd. 

The  learned  judge,  however,  who  presided,  admitted  the  witness,  subject  to 
the  opinion  of  this  coart  as  to  his  competency ;  and  a  verdict  having  been  found 
for  the  defendant, 

Pellj  Serjt,  obtained  a  mle  nisi  for  a  new  trial,  on  the  ground  that  this  wit- 
ness ought  to  have  "been  excluded. 

Vaughan^  Seijt.,  now  showed  cause  against  the  mle,  and  ai^pied  that  the 
witness  was  indifferent.  As  a  member  of  &e  firm,  his  testimony  certainly  went 
to  exonerate  him  from  contribution  on  account  of  the  demand  set  up  by  Evans 
against  Yeatherd ;  but  on  the  other  handy  it  deprived  the  firm  of  a  claim  against 
Evans  to  the  same  amount  upon  the  two  bills  of  exchange,  so  that,  upon  Ae 
whole,  the  witness  could  neither  gain  nor  lose  by  the  effect  of  his  testimony ; 
and  the  verdict  against  Yeatherd  would  not  have  been  evidence  against  FoUett 

Pell  and  ffiMe,  Serits.,  in  support  of  the  rule,  renewed  the  ejection  made 
at  the  trial,  and  added,  that  with  respect  to  the  supposed  indifferency  of  the 
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witoeasY  it  eould  only  ame  by  bis  being  pemitted  to  prove  %  debt  doe  to  him- 
self and  his  partoer ;  and  it  was  no  more  allowable  for  one  of  the  partners  to 
prove  a  debt  due  to  a  finn»  than  for  a  plaintaff  to  prove  his  own  demand.  If 
each  testimony  could  be  received,  pleas  in  abatement  would  become  useless 
In  HudMon  v.  RohinMn^  4  M.  &  S.  475,  one  of  the  three  partners  was  called ; 
but  it  was  not  on  account  of  the  partnership  concern,  but  by  the  plaintiff, 
^ISSI  *^^^  ^^  proceeded  against  one  of  the  partners,  to  show  that  the  others 
^  had  no  concern  in  the  contract 

BssT,  C.  J.  This  was  an  action  of  assumpsit  brought  by  Evans  against 
Teatherd  alone,  to  recover  a  small  sum  of  money  alleged  to  be  due  upon  a  sale 
of  coals  to  Yeatherd.  But  if  the  statement  made  on  the  part  of  the  defendant 
be  true,  FoUett  was  also  interested,  and  might  have  been  joined  in  the  action. 
The  plaintiff,  however,  had  to  prove  a  delivery  to  Yeatherd  alone;  having 
proved  that,  he  would  have  been  entitled  to  a  verdict,  and  but  for  the  evidence 
adduced  on  the  part  of  the  defendant,  that  is,  the  testimony  of  Follett,  he  would 
have  obtained  a  verdict  But  if  he  had  done  so,  would  ihat  verdict  have  affected 
Foilett  ?  It  is  true,  the  record  would  not  have  been  evidence  to  establish  any 
claim  against  Follett,  but  only  to  show  the  amount  that  had  been  recovered* 
But  it  is  clear,  that  either  at  law  or  in  equity,  Yeatherd  would  have  been  enti- 
ded  to  contribution  from  Follett  in  respect  of  the  plaintiff's  demand ;  and  if,  in 
answer  to  a  bill  in  equity,  Follett  should  answer,  that  he  had  the  ooals,  but  thai 
they  had  been  paid  for  by  the  bills  due  to  the  firm  from  Evans,  the  chancellor 
would  not  inquire  into  that,  but,  if  necessary,  would  compel  Follett  to  shace  in 
the  misfortune  of  paying  twice. 

If  Yeatherd  would  be  entitled  to  contribution,  Follett  was  an  interested  wit^ 
ness,  and  ought  not  to  have  been  admitted ;  and  the  plaintiff's  rule  must  be  made 
absolute. 

PAnK,  J.  As  soon  as  it  appeared  that  the  defendant  and  Follett  were  j<Mnt 
ooDtraetors,  I  thought  Follett  was  not  an  admissible  witness,  because  he  was 
liable  to  contribute  towards  satisfying  the  plaintiff's  demand.  This  oontribu- 
tion,  it  is  admitted,  Yeatherd  might  enforce  if  a  verdict  were  to  go  against  him, 
*l3d1  '"^  ^^  ^^  ^^  means  of  ^proving  by  other  evidence  that  they  botb  had 
^  an  interest  in  the  ooals.  Follett,  therefore,  had  a  direct  interest  in  the 
event  of  the  canse,  and  ought  not  to  have  been  admitted. 

Rule  abeolule. 


FRANCES  MATTHEWS,  by  her  next  Friend,  t;.  LAZARUS  JONES 
VENABLES,  WILLIAM  ECCLES,  JOHN  NAYLOR  WRIGHT, 
THOMAS  HIGSON,  ELIZABETH  BURROWES,  FRANCES  HAR- 
RISON, and  the  ATTORNEY-GENERAL. 

A.,  by  will  duly  attested,  derieed  all  her  freehold  property  to  tnisteea  for  the  nee  of  B. ;  seven 
(lays  after  executing  the  will,  ahe  con  veered  a  part  of  her  property  to  tniateea  for  a  charitable 
foundation,  pursuant  to  9  G.  2,  c.  36 ;  nine  days  after,  sne  made  a  codicil,  attested  by  thref 
witneaaea,  to  be  taken  as  part  of  her  will,  by  which  codicil  she  appointed  another  trustee 
and  ordered  her  money  oat  at  mortgage  to  be  first  applied  in  payment  of  her  debts.  A.  died 
within  a  twelvemonth  after  the  deed  executed  pursuant  to  9  G.  2,  c.  36: 

Jldd,  that  the  deed  did  not  operate  as  a  revocation  of  the  will. 

Ths  vice-chancellor,  upon  the  hearing  of  this  canse,  by  decree,  dated  10th 
of  June,  1822,  directed  that  the  opinion  of  the  Court  of  Common  Pleas  should 
be  taken  on  a  case,  in  substance  as  follows : 

Fances  Higson  was,  at  the  time  of  making  her  will  or  appointment  hereafWr 
mentioned,  entitled,  under  a  marriage  settlement,  to  certain  freehold  estates, 
which  were  vested  in  a  trustee  or  trustees,  and  their  heirs,  in  trust,  to  permit 
her  and  her  assigns  to  receive,  notwithstanding  her  ooTerture,  the  rents  and 
profits  for  her  life,  to  her  own  sole  and  separate  use,  and  to  stand  seised  of  the 
Aftate,  to  the  nse  of  such  persons,  and  subject  to  such  limitations,  and  charge* 
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able  in  such  manner  as  she,  notwithstanding  her  coverture,  should  by  any  deed 
or  writing,  or  deeds  or  writings,  to  be  by  her  signed  in  the  ^presence  of  r#|«» 
two  or  more  credible  witnesses,  or  by  any  writing  purporting  to  be  her  ^ 
last  will  and  testament,  to  be  by  her  executed  in  the  presence  of  three  or  more 
credible  witnesses,  give,  direct,  limit,  and  appoint ;  and  for  want  of  such  direc- 
tion, limitation,  and  appointment,  and  as  to  such  part  thereof  whereof  no  such 
gift,  direction,  limitation,  or  appointment  should  be  made,  to  the  use  of  her  right 
heirs  for  ever. 

On  the  20th  of  June,  1812,  she  being  so  entitled,  and  being  also  entitled  to 
certain  copyhold  and  leasehold  estates,  duly  made  published  and  declared  her 
last  will  and  testament  and  appointment  in  writing,  dated  on  that  day,  which 
will  and  appointment  was  executed  by  her,  in  the  presence  of,  and  duly  attested 
by  three  witnesses ;  and  she  thereby  declared,  that  she  had  made  the  same  in 
pursuance  of  the  powers  and  authorities  vested  in  her  by  the  marriage  setde- 
ment,  and  in  pursuance  of  all  powers  and  authorities  otherwise  vested  in  her ; 
and  aAer  thereby  revoking  all  former  wills,  and  charging  all  her  real  and  per- 
sonal estate  with  the  payment  of  her  debts,  funeral  and  testamentary  expenses 
and  legacies,  except  certain  legacies  to  charitable  uses  thereinafter  mentioned,(a) 
she  gave,  devised,  and  bequeathed,  directed,  limited,  and  appointed,  to  L.  J. 
Yenables,  William  Eccles,  and  James  Brooke,  her  trustees  and  executors  there- 
inafter appointed,  their  heirs  and  assigns  for  ever,  all  her  real  estate  whatsoever, 
both  freehold,  copyhold,  and  leasehold,  chargeable  as  above,  to  hold  the  same 
and  every  part  thereof  unto  L.  J.  Yenables,  William  Eccles,  and  James  Brooke, 
their  heirs,  executors,  administrators,  and  assigns,  upon  the  several  trusts,  and 
to  and  for  the  several  uses,  intents,  and  purposes  thereinafter  mentioned  con- 
cerning the  same,  viz.,  part  thereof  to  the  use  *of  William  Penketh  for  rt|«o 
life,  with  remainders  over,  and  other  part  and  the  residue  to  the  plaintiff.   ^ 

In  about  seven  days  after  the  date  and  execution  of  this  will,  the  testatrix 
executed  a  certain  indenture,  dated  the  27th  of  June,  1812,  and  made  between 
her  of  the  one  part,  and  the  Reverend  Samuel  Rensbaw,  Samuel  Dutton,  Allan 
Pearson,  and  L.  J.  Yenables  of  the  other,  whereby,  after  reciting  the  said  marriage 
settlement,  and  stating  that  articles  of  separation  had  been  made  and  executed 
between  her  and  her  husband,  that  they  lived  separate  and  apart,  and  that  she 
had  no  near  relations,  and  was  desirous  that  her  property  should  be  setded,  ap- 
plied, and  disposed  of,  in  such  manner  as  therein  mentioned,  she,  in  pursuance 
of  all  powers  and  authorities  to  her  in  that  behalf  in  anywise  belonging,  did  by 
that  deed,  sealed  and  delivered  in  the  presence  of  two  credible  witnesses,  and 
intended  to  be  enrolled  in  Chancery,  declare,  direct,  order,  limit,  and  appoint, 
that  all  the  freehold,  copyhold,  and  leasehold  messuages,  lands,  tenements,  and 
hereditaments  thereinafter  particularly  mentioned  and  described,  and  which  she 
had  full  power  and  authority  to  dispose  of,  and  the  moneys  therein  mentioned, 
should  be  conveyed  to  the  before-mentioned  persons  as  trustees,  upon  trust,  as 
soon  as  conveniently  might  be,  to  get  in  the  sum  of  8000/.  due  to  her  on  cer- 
tain real  securities,  and  to  invest  the  same  upon  real  or  government  securities, 
as  the  trustees,  with  the  approbation  of  her,  Frances  Higson,  in  her  lifetime, 
and  af\er  her  decease,  in  their  own  discretion  should  think  proper,  and  pay  and 
apply  the  issues  and  profits  thereof  to  and  for  her  use,  or  as  she  should  appoint 
during  her  life ;  and  she  thereby  declared  that  the  8000/.  should  be,  by  her  ap- 
probation and  during  her  lifetime,  and  afterwards  with  the  approbation  of  the 
trustees  next  thereinafter  mentioned,  invested  in  the  purchase  of  lands,  tene- 
ments, and  hereditaments  in  England  or  Wales,  being  freehold  *of  inhe-  r«|«g 
ritance,  to  be  conveyed  to  the  trustees  and  the  presons  before  named,  t. 
and  in  the  meantime  to  be  invested  in  real  or  government  securities,  and  the 
dividends  and  interest  to  accumulate  until  laid  out  in  such  purchase ;  and  it  was 
thereby  declared,  that  the  yearly  rents  and  issues  of  the  lands  so  to  be  purchased 

(a)  No  charitable  uses  were  mentioned  in  the  wilL 
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should  be  applied,  at  the  meetinga  of  the  clergy  of  the  archdeaconry  of  Chester, 
to  the  relief  of  widows  of  clergymen  of  tlie  church  of  England,  in  the  manner 
therein  directed ;  and  Frances  Higson  did  thereby  declare  and  agree,  direct, 
limit,  and  appoint,  that  ail  the  estate  in  the  said  indenture  called  the  freehold 
estate,  situated  at  Club  Moore,  in  West  Derby,  then  in  the  possession  of  Mr. 
Hewitson,  (but  which  estate  was  in  fact  copyhold,)  and  all  her  estates  in  the 
said  indenture  called  her  copyhold  estates,  situate  in  Carr-lane  and  Townsend's- 
lane,  in  West  Derby,  (but  which  estate  in  Carr-lane  was  in  fact  freehold,^  toge- 
ther with  the  appurtenances,  should  be  granted,  conveyed,  and  assured  unto 
the  said  Samuel  Renshaw,  Samuel  Dutton,  Allan  Pearson,  and  L.  J.  Venables, 
to  the  use  of  the  trustees  thereinbefore  named,  and  that  the  rents  and  profits 
thereof  should  be  applied  and  disposed  of  from  time  to  time  in  the  purchase  of 
a  piece  of  land,  and  in  the  erection  of  proper  buildings,  for  the  purpose,  as  the 
trustees  should  think  fit,  and  in  the  support  and  maintenance  of  two  schools,  to 
be  erected  at  Club  Moore,  the  one  for  boys,  the  other  for  girls ;  and  the  will 
contained  directions  for  maintaining,  educating,  and  clothing  such  children* 

On  the  4th  of  July,  1812,  Frances  Higson  acknowledged  this  indenture,  for 
the  purpose  of  enrolment,  and  on  the  6ih  it  was  accordingly  enrolled  in  Chan- 
cery. 

On  the  13th  of  July,  1812,  Frances  Higson  duly  made  and  published  a  codi- 
cil to  her  will,  which  codicil  was  executed  in  the  presence  of  and  attested  by 
*l4n1  ^''^  witnesses ;  whereby,  aiVer  desiring  that  the  said  codicil  *might  be 
^  annexed  to,  and  taken  as  part  of  her  will,  and  noticing  that  by  her  will 
she  had  appointed  James  Brooke  one  of  her  trustees  and  executors  thereof,  she 
revoked  such  appointment  of  James  Brooke,  and  nominated  John  Naylor 
Wright  in  his  room,  to  act  in  conjunction  with  the  other  executors  and  trustees 
named  in  the  will ;  and  after  giving  a  legacy  to  J.  N.  Wright,  she  directed  her 
executors  and  trustees,  in  the  first  place,  to  apply  her  personal  estate  and  money 
due  on  mortgage  on  freehold  and  leasehold  securities,  toward  the  payment  of 
her  debts  and  the  legacies  given  by  her  will ;  and  in  case  the  same  should  not 
be  sufficient,  to  raise,  by  sale  or  mortgage  of  her  houses  in  Liverpool,  or  any 
other  part  of  her  freehold  or  leasehold  estates,  a  sufficient  sum  for  that  purpose  ; 
and  she  did,  for  that  purpose,  direct,  limit,  aud  appoint,  that  her  executors,  and 
the  survivor  of  them,  their  heirs  and  assigns,  should  and  might,  as  and  when 
they  thought  proper,  sell  and  convey  the  messuages,  lands,  and  hereditaments 
devised  to  them,  either  absolutely  or  by  way  of  mortgage,  with  directions  for 
enabling  the  executors  and  trustees  to  make  good  titles,  and  give  valid  receipts 
to  the  purchasers  or  mortgagees :  and  Frances  Higson,  by  this  codicil,  did  ratify 
and  confirm  in  every  other  respect  her  last  will  and  testament. 

The  testatrix  died  on  the  21st  of  November,  1812,  and  the  freehold  estates 
which  are  comprised  in  the  indenture  being  the  same  which  would  have  passed 
by  the  residuary  devise  in  the  will  or  appointment,  if  the  indenture  had  not 
been  made,  the  questions  submitted  for  the  opinion  of  the  court  were. 

First,  whether  the  will  or  appointment  of  Frances  Higson,  dated  20th  of 
June,  1812,  was  revoked  as  to  ihe  said  freehold  estates,  by  the  indenture  dated 
the  27th  of  June,  1812  ?  and. 

Secondly,  whether,  if  the  will  or  appointment  were  so  revoked,  it  was  repub- 
•1  ^1 1  l^hed  and  made  good  as  to  the  *said  estates,  by  the  codicil  dated  the 
*     -   13th  of  July,  1812  T 

Pedfce,  Seijt.,  for  the  plaintiff.  First,  the  will  was  not  revoked  by  the  deed 
of  appointment  That  deed  did  not  operate  to  alter  any  estate  of  the  testatrix, 
or  pass  any  interest ;  and  as  merely  indicative  of  intention  it  had  no  effect,  be- 
cause it  was  not  attested  by  three  witnesses.  No  estate  of  the  testatrix  was 
altered,  no  interest  passed,  because  by  0  6.  2,  c.  36,(a)  an  alienation  in  mort- 

(a)  Bf  which  it  is  enacted,  (a.  1,)  That  no  manors,  landa,  &c.,  nor  money  to  be  laid  out  io 
'  ,  shall  bft  given  for  charitable  uaea  anleaa  by  deed  indented  and  executed  before  two  wit- 

2X 


518  Matthews  v.  Vbnables.  E.  T.  1824.  £141 

main  is  rendered  null  and  void,  unless  a  twelremonth  elapses  between  fhe  exe- 
cution of  the  deed  and  the  death  of  the  settlor.  In  the  cases  in  which  a  will 
has  been  hoiden  to  be  reroked  by  an  incomplete  conveyance,  as  by  a  bargain 
and  sale  before  enrolment,  some  interest  has  been  holdeu  to  pass  by  the  deed. 
The  bargainee,  for  instance,  has  a  sufficient  interest  to  become  tenant  to  a  pre- 
cipe (Ventr.  961,)  and  the  deed  may  be  enrolled  after  his  death,  Taylor  ▼. 
Jones,  1  Salk.  989.  Before  the  statute  of  frauds,  by  which  diree  witnesses 
are  requisite  to  render  effectual  the  nevocation  of  a  will,  though  a  mere  covenant 
would  not  eifect  a  revocation,  a  feoffment  would,  ^because  it  was  indi-  r^i^o 
cative  of  die  feoffor's  intention,  (1  Roll.  Abr.  615,  pi.  3,  4.  7.)  Bnt  L  ^^ 
since  the  statute,  there  must  be  an  express  revocation  properly  attested^  or  the 
passing  of  an  interest  out  of  the  devisor ;  Edie$tone  v.  Sptake^  1  Show.  89, 
Garth.  80 ;  Onion$  v.  Tj/tetj  1  P.  Wms.  848.  In  Shove  v.  Fink,  5  T.  R. 
124,  the  deed  conveyed  an  interest. 

But,  secondly,  if  the  deed  operated  as  a  revocation  of  the  will^  flie  codicil 
amounted  to  a  republication  of  it.  Where  a  codicil  refers  to  a  wiU,  and  is  to 
be  taken  as  part  of  it,  that  is  a  republication  of  it  Goodtiile  d,  fFoodhmut 
and  Others  v.  Meredith,  2  M.  A;  8.  5 ;  Pigott  t.  Waiter^  7  Ves.  jim.  98. 

WUde,  Serjt.,  contra.  First,  the  deed  passed* an  interest,  and  operated  as  a 
revocation  of  the  will.  A  slight  alteration  in  the  situation  or  estate  of  a  testa- 
tor is  sufficient  to  revoke  a  will.  Doe  dem,  Luehington  v.  Landaff,  3  N.  R« 
491.  Here  there  was  ^  valid  execution  of  the  power,  by  which  the  testatrix 
parted  with  all  her  interest  in  the  property  of  which  she  had  the  disposal :  ac- 
cording to  the  provisions  of  the  9  G.  2,  c.  36,  s.  1,  the  gift  is  to  take  effect  in 
possession  immediately  upon  the  execution  of  the  deed,  so  that  unless  an  inter- 
est is  allowed  to  pass  unoer  it  from  the  donor  to  the  trustees,  the  whole  intent 
of  the  statute  is  defeated.  The  third  clause  only  renders  a  conveyance  void, 
which  is  not  made  in  the  manner  and  form  prescribed  by  die  statute ;  that  is, 
attested  by  two  witnesses  and  duly  enrolled ;  and  if  it  had  been  intended  that 
the  death  of  the  donor  within  twelve  months  should  also  have  been  a  ground 
of  nullity,  that  ground  would  have  been  specified.  But  Shove  v.  Pmk  and 
many  other  cases  decide,  that  even  an  imperfect  ^conveyance  may  ope-  r^i^o 
rate  as  a  revocation  of  a  will.  Even  though  under  the  operation  of  the  ^ 
statute,  the  property  should  revert  to  her  heir  after  her  deaths  it  is  clear  the  tea 
tatrix  could  have  no  interest  in  the  propert}'  during  her  life,  and  therefore  none 
at  the  time  of  executing  the  codicil.  The  property  in  question  is  not  specified 
in  the  will,  and  though,  notwithstanding  that,  it  might  pass  if  there  were  no  in- 
tention expressed  to  the  contrary,  {Ooodright  v.  Downshire,  2  B.  A^  P.  600,} 
yet  here. 

Secondly,  a  contrary  intention  is  manifested  by  the  circumstance  of  the  codi- 
cil's  bearing  date  only  nine  days  ai\er  the  execution  of  the  deed :  there  is  no- 
thing said  in  the  codicil  touching  the  deed,  and  if  the  testatrix  had  lived  twelve 
months,  the  codicil  would  not  have  affected  it ;  the  codicil,  therefbre,  cannot 
operate  as  a  republication  of  the  will,  at  least  as  to  this  property ;  and  fn)m 
Strong  V.  7\ait,  2  Burr.  912,  and  Doe  d.  Cholmondehf  v.  ffetherhy,  II  East, 
322,  it  appears  that  the  court  may  restrain  general  expressions  or  carry  them 
into  effect,  as  will  best  meet  the  intentions  of  the  devisor.  Bowes  v.  nottea^ 
2  B.  &  P.  600,  is  to  the  same  effect.  The  only  object  of  this  codicil  is  to 
change  a  trustee. 


twelve  months  before  the  death  of  the  doDor,  and  enrolled  in  Chancery. — (S.  3.)  *'  That 
all  gifts,  ^ants,  &c.,  whatsoever  of  any  lands,  tenements,  or  other  hereditaments,  or  of  wBUf 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  any  lands,  &c., 
•r  of  any  stock,  money,  goods,  chattels,  or  other  personal  estate,  or  securities  tor  money  to 
be  laid  out  or  disposed  of  m  the  purchase  of  any  lands,  &c.,  or  of  any  estate  or  interest  therein, 
or  of  any  charge  or  incumbrance  Affecting  or  to  affect  the  same,  to  or  in  trust  for  any  <^KUita 
ble  uses  whatsoever,  which  shall  at  any  time  from  and  after  the  24th  day  of  June,  1736,  be 
made  in  any  other  manner  or  form  than  by  this  act  is  directed  or  ^^potnted,  shall  be  abaolataly 
and  to  all  intents  and  purposes  null  and  void.** 
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PetikBi  in  leplj.  The  dear  intnition  of  tlie  tealatriz  ia  makki;  a  codicil  Ae 
day  after  executiog  the  deed  was  this,  that  if  she  shook!  live  the  twelve  months 
required  by  statute  to  render  the  deed  arailable^  the  property  should  go  accord- 
ing to  the  provisions  of  the  deed  ;  hut  if  she  should  die  in  the  mean  time»  and 
the  deed  thereby  be  rendered  void,  then  the  property  should  go  according  to  her 
wilL  But  the  deed,  though  it  conveyed  a  title  to  the  trustees,  led  in  the  testa- 
trix 9^1  the  beneficial  interest  in  the  property  till  the  time  of  her  death,  and 
miAA-]  *i^  ^^  interest  passed  out  of  her,  no  revocation  was  effected. 
'^  The  following  certificate  was  afterwards  sent : 
This  case  has  been  signed  before  us.  We  have  considered  it,  and  are  of 
opinion,  that  the  will  or  appomtment  of  the  said  Frances  Higson,  dated  the  20th 
of  Jose,  1812,  was  not  revoked  as  to  the  said  freehold  estates  by  the  said  in- 
dentare  dated  the  27th  of  Jntte*  1812. 

W.  D.  Best. 
J.  A.  Pass* 
J.  BuBRouota. 


THOMAS  DALBT,  the  Elder,  and  Others,  v.  THOMAS  PULLEN  and 

Others. 

I>9vt8e  to  S.  6.  for  life,  remainder  to  N.  G.,  son  of  S.  O.,  and  his  heirs ;  but  if  N.  G.  shoald 
die  in  the  lifetime  M  S.  G.  without  issue,  and  there  he  no  other  issue  of  S.  G.,  then  to  the 
use  of  such  persons  as  S.  G.  should  appoint.  S.  G.  and  N.  G.  appointed  and  oonvefed  in 
fee  to  F. :  Held,  a  valid  conveyance. 

In  pursuance  of  an  order  made  by  the  vice-chancellor,  in  this  cause,  dated 
the  15th  of  March,  1823,  a  case  in  substance  as  follows  was  stated  for  the  opi* 
nion  of  the  Court  of  Common  Pleas. 

Nicholas  Morrell,  of  London,  innholder,  bj  his  will  dated  13th  October,  1756, 
aAer  giving  several  specific  and  pecuniary  legacies,  gave  and  bequeathed  all  the 
rest  and  residue  of  his  estate,  both  real  and  personal,  to  George  Carter  and 
Thomas  Stagg,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  upon  trust  to  and  for  the  uses,  and  subject  to  the  pro- 
visoes, powers,  and  limitations  thereinafter  limited  and  declared,  viz.,  as  to  all 
the  fineehold  estate  which  he  should  be  seised,  poesessed  of,  or  entitled  to  at  his 
death,  to  the  sole  and  separate  use  of  his  daughter,  Sarah  Oalwith,  for  life,  with- 
*1451  ^^^  impeachment  of  waste;  and  from  *and  after  the  determination  of 
-^  that  estate  to  the  use  of  George  Carter  and  Thomas  Stagg,  and  their 
heirs,  during  the  life  of  Sarah  Gal  with,  in  trust  to  preserve  the  contingent  uses 
and  estates  thereinafter  linuied,  but  nevertheless  to  permit  and  suffer  his  said 
daughter  to  take  and  receive  the  rents  and  profits  to  her  own  proper  use  during 
her  life,  notwithstanding  any  coverture,  it  being  the  testator's  express  mind  and 
will  that  neither  her  then  present  nor  any  after-taken  husband,  should  have  any 
thing  to  do  therewith,  and  neither  tliat  the  same  nor  any  part  thereof  should  be 
snbjeet  to  their  or  any  of  their  debts  or  engagements ;  and  from  and  after  the 
decease  of  his  daughter  Sarah,  subject  to  an  annuity  of  50/.  thereby  devised,  to 
die  use  of  his  grandson,  Nicholas  Gal  with,  son  of  Sarah*  and  his  heirs  and  as- 
signs, for  ever ;  and  if  Nicholas  Galwith  should  die  without  issue  in  the  lifetime 
of  the  said  Sarah,  and  there  should  be  any  other  issue  of  her's  then  living,  then 
to  the  use  of  such  issue  of  his  daughter,  share  and  share  alike,  if  more  than  one, 
to  hold  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  the  heirs  and  as- 
signs of  such  issue  respectively  for  ever ;  and  if  there  should  be  but  one  such 
issne,  then  to  the  use  of  such  one,  and  his  or  her  heirs  and  assigns  for  ever ; 
but  in  case  Nicholas  Galwith  should  die  without  issue  in  the  lifetime  of  the 
testator's  said  daughter,  and  there  should  be  no  other  issue  of  her  body  then 
living,  then  to  the  use  of  such  person  or  persons,  and  to  such  intents  and  pur 
poees*  and  in  sack  shares  as  his  said  daughter  Sarah,  notwithstanding  her  covei^ 
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tore,  or  whether  she  shonld  he  covert  or  eole,  hy  any  deed  or  deeds,  or  hy  her 
will  in  writing  under  her  hand  and  seal,  duly  executed  in  the  presence  of  three 
or  more  credible  witnesses,  should  direct,  limit,  or  appoint ;  and  in  default  of 
such  direction,  limitation,  or  appointment,  to  the  use  of  the  testator's  right  heirs 
for  ever. 

*0n  the  12th  of  June,  1767,  the  testator  died,  and  his  will  was  proved  r«|^« 
by  Thomas  Stagg,  the  surviving  executor.  L 

In  1 768  John  Galwith  and  the  said  Sarah,  his  wife,  and  Nicholas  Galwith, 
their  son,  together  with  Sarah  Walker,  an  annuitant  and  legatee  under  the  will, 
filed  their  bill  in  Chancery  against  Thomas  Stagg  and  against  John  Morrell,  as 
the  eldest  son  and  heir  of  John  Morrell,  who  was  the  eldest  brother  of  the  tea* 
tator,  and  as  such  his  heir  at  law,  praying  that  the  will  might  be  established 
and  the  trusts  performed ;  and  by  a  decree,  dated  the  10th  of  May,  1708,  the 
will  was  declared  to  be  well  proved,  and  the  trusts  thereof  were  decreed  to  be 
performed. 

'By  an  indenture  dated  the  6th  January,  1773,  made  between  the  said  Sarah, 
wife  of  John  Galwith,  of  the  one  part,  and  John  Garter  of  the  other  part, 
Sarah  Galwith,  in  consideration  of  010/.,  granted  to  John  Carter  an  annuity  of 
180/.,  to  be  issuing  out  of  her  separate  estate,  during  her  life ;  and  in  pursu- 
ance of  all  powers  and  authorities  enabling  her,  she  thereby  baigained,  sold, 
transferred,  set  over,  ordered,  directed,  limited,  and  appointed  Uie  rents  and  pro- 
fits of  the  real  estates,  late  of  Nicholas  Morrell,  to  which  she  was  entitled  for 
life,  or  which  then  were  or  shpuld  thereafter  become  due  to  her,  to  hold  the 
same  unto  John  Carter,  his  executors,  administrators,  and  assigns,  upon  trust 
for  securing  the*  said  annuity,  and  the  surplus  thereof  was  to  be  paid  to  her, 
Sarah  Galwith,  or  as  she  should  appoint. 

By  indentures  of  lease  and  release  and  appointment,  dated  the  2dd  and  24th 
of  May,  1775,  the  release  made  between  Nicholas  Galwith  of  the  first  part, 
Sarah  Galwith  of  the  second  part,  and  John  Carter  of  the  third  part ;  Nicholas 
Galwith,  in  consideration  of  900/.  paid  to  him  by  John  Carter,  granted,  bar- 
gained, sold,  released,  and  confirmed,  and  for  the  better  securing  the  *re-  r«|  j^ 
payment  of  the  said  sum  of  900/.,  and  in  consideration  of  6«.,  Sarah  ^ 
Galwith  did,  in  pursuance  of  the  power  contained  in  the  will,  and  by  virtue 
thereof  and  of  all  other  powers  enabling  her  so  to  do,  upon  the  contingencies 
and  in  the  events  in  the  said  recited  will  mentioned,  direct,  limit,  and  appoint 
the  hereditaments  and  premises  of  which  Nicholas  Morrell  died  seised,  to  hold 
unto  and  for  the  use  of  John  Carter,  his  heirs  and  assigns  for  ever,  subject  to 
redemption  on  payment  of  900/.  and  interest 

By  an  indenture,  dated  6th  November,  1778,  made  between  Nicholas  GUI- 
with,  of  the  first  part,  Sarah  Galwith  of  the  second  part,  and  John  Carter  of 
the  third  part,  after  reciting  the  will  of  Nicholas  Morrell,  dated  13th  October, 
1756,  the  indentures,  dated  6th  January,  1773,  and  the  23d  and  24th  May, 
1775,  and  that  John  Carter  had  agreed  with  Sarah  and  Nicholas  Galwith  for 
the  absolute  purchase  of  the  freehold  and  inheritance  of  the  hereditaments  and 
premises  late  of  the  testator,  Nicholas  Morrell,  for  3360/.,  of  which  the  said  sums 
of  910/.  and  900/.  were  to  be  taken  as  part;  it  was  witnessed,  that  in  consider- 
ation of  those  two  sums,  and  of  the  further  sum  of  1550/.,  paid  by  John  Carter 
to  Nicholas  Galwith  and  Sarah  Galwith,  they,  Nicholas  and  Sarah,  did  remise 
and  release  all  the  provisoes  contained  in  the  indenture  of  the  24th  May,  1775, 
for  redemption  of  the  hereditaments,  and  all  the  right,  title,  and  equity  of  re- 
demption of  them  Nicholas  and  Sarah  Galwith,  their  or  either  of  their  heirs,  exe- 
cutors or  administrators,  thereby  reserved;  and  it  was  thereby  further  witnessed, 
that  Nicholas  Galwith  did  release,  ratify,  and  confirm  ;  and  Sarah  Galwith,  by 
virtue  of  all  powers  enabling  her  so  to  do,  did,  by  that  her  deed,  by  her  duly 
sealed  and  delivered  in  the  presence  of  three  credible  witnesses,  whose  names 
were  thereon  endorsed,  fully  and  absolutely  direct,  limit,  and  i^point,  releaee, 
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ratify,  and  *eonfiriD  unto  John  Carter,  his  heirs  and  assigns,  the  same 
premises,  to  hold  unto  John  Carter,  his  heirs  and  assigns,  to  and  for 
tfaeir  own  proper  use  absolutely  for  ever ;  and  this  indenture  contamed  a  cove« 
nant  on  the  part  of  Nicholas  Galwith  to  levy  a  fine  of  the  premises  to  the  use 
of  John  Carter,  his  heirs  and  assigns  for  ever. 

The  execution  of  each  of  the  deeds  of  the  6th  of  January,  1T73, 23d  and  24th 
of  May,  1775,  and  6th  of  November,  1778,  made  by  Sarah  Galwith,  was  at- 
tested hy  three  witnesses. 

In  Michaelmas  term,  10  G.  3,  a  fine  was  levied  by  Nicholas  Galwith,  of  the 
aforesaid  premises,  in  pursuance  of  the  covenant  contained  in  the  indenture  of 
the  6lh  of  November,  1778. 

Nicholas  Galwith  died  without  issue,  in  the  lifetime  of  Sarah  Galwith,  and 
there  was  no  other  issue  of  the  body  of  Sarah  Galwith  then  living,  nor  had  she 
any  after-bom  child.— Sarah  Galwith  had  since  died. 

The  question  for  the  opinion  of  the  court  was, 

Whether  the  power  of  appointment  given  by  the  will  of  Nicholas  Morrell, 
dated  13th  October,  1756,  to  his  daughter,  Sarah  Galwith,  was  well  executed 
by  the  deed  of  the  6th  of  November,  1778,  such  deed  having  been  executed  by 
Sarah  Galwith  in  the  lifetime  of  her  son  Nicholas  ? 

/Vere,  Serjt,  for  the  plaintiffs.  The  power  was  well  executed,  and  the  cir- 
cumstance of  Nicholas  Galwith  being  alive  at  the  time  does  not  invalidate  the 
deed.  Where  a  power  may  be  executed  on  a  contingent  event  it  may  also  be 
executed  before,  though  the  happening  of  the  contingency  is  necessary  to  give 
effect  to  the  execution.  Upon  this  deed  Nicholas  Galwith  and  his  mother  con- 
veyed a  good  title,  subject  to  a  contingency  which  might  defeat  it,  namely,  the 
•1A01  ^^^^^  ^^  issue  ^subsequently.  The  point  has  been  decided  in  Sclater 
*^J  V.  Travel,  3  Vin.  A.br.  427,  Authority  G. ;  Countess  of  Sutherland 
▼•  Northmore,  Dickens,  56 ;  which  cases  have  been  recognised  in  Doe  dem. 
Caikin  v.  Tomkinson,  3  Atk.  117. — Uvedale  v.  Uvedale,  2  M.  &.  165,  is  also 
an  authority  for  the  plaintiff.  It  is  not  necessary  to  contend  that  Carter  took 
an  indefeasible  estate ;  it  was  his  own  act,  to  purchase,  subject  to  a  contingency. 

Taddy,  Serjt.,  for  the  defendants.  The  object  of  the  devisor  was  to  leave  his 
property  to  his  grandchild  in  a  way  which  might  enable  him  to  enjoy  the  full  ad- 
Tantage  of  it ;  but  if  it  were  sold  subject  to  the  very  probable  contingency  of  his 
having  issue  and  surviving  his  mother,  the  price  to  be  obtained  must  necessarily 
be  small.  Now,  though  a  power  which  is  given  to  arise  on  a  contingency  may 
be  executed  befora  the  contingency,  if  the  time  of  execution  is  wholly  imma- 
terial and  does  not  affect  the  intention  of  the  party  creating  the  power,  yet  it  is 
otherwise  where  the  intention  of  that  party  would  be  frustrated.  Anon,  v. 
Exeheq,  1806,  Sugd.  on  Pow.  273,  third  edit.,  265,  second  edit. ;  MAdam  v. 
Logan^  3  Bro.  Cha.  Cas.  310.  The  power  in  the  case  of  Sclater  v.  Travel 
was  very  peculiar,  and  contained  the  words  **  a/  any  time  during  her  life,^^ 
which  are  not  to  be  found  in  the  present  power.  In  Co.  Lit.  112  b,  it  is  laid 
down,  that  where  there  is  a  devise  to  A.  for  life,  and  that  after  his  decease  the 
estate  shall  be  sold,  the  sale  cannot  be  made  during  A«*s  life  :  the  passage  in 
Bro.  Abr.  236,  Devise,  pi.  31,  is  to  the  same  effect ;  and  it  follows  from  these 
authorities  that  where  the  time  of  the  execution  is  material,  it  cannot  be  antici- 
pated. The  true  test  for  the  validity  of  the  execution  of  a  power  is  to  consider 
*150l  ^^  estates  created  under  it  as  limited  by  the  instniment  *  which  gave 
^  the  power ;  but  if  Carter  were  to  take  under  Morrell's  will  instead  of 
under  the  powers — instead  of  taking  absolutely  as  he  does  by  the  deed,  he 
would  take  an  estate  subject  to  Nicholas  Galwith's  dying  without  issue,  and 
there  being  no  other  issue  of  Sarah  Galwith.  This  power,  therefore,  was  only 
itself  a  contingent  power,  and  not  a  power  to  give  an  estate  upon  a  contingency 

Frere,  in  reply.  In  MAdam  v.  Logan  the  power  was  distinctly  givtsa  to 
the  survivor  of  two  peraons :  the  passage  in  Bro.  Abr,  only  shows  that  a  sui 
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thing' executor  mnj  sell;  and  that  in  Co.  Lit  112,  b,  is  controTerted  in  note 
2,  Go.  Lit.  113  a.  Tile  case  in  the  Exchequer  was  decided  altogether  on 
equitable  principles,  and  does  not  affect  the  present  question. 

The  ibfiowing  certificate  was  aderwards  sent : 

This  case  has  been  argued  before  us ;  we  hare  considered  the  same,  and  an- 
of  opinion  that  the  power  of  appointment  given  bj  the  will  of  Nicholas  Morreli, 
dated  the  13th  of  October,  1756,  to  his  daughter,  Sarah  Galwith,  was  weH  ex6 
cuted  by  the  deed  of  the  6th  of  November,  1778,  notwithstanding  the  execution 
thereof  by  the  said  Sarah  in  the  lifetime  of  her  son  Nicholas  Galwith. 

W.  D.  Bkst 
J.  A.  Park. 

J.  BiTRROCOH. 


•TITUS  FARMER  the  Elder,  and  DANIEL  FARMER  and  TITUS  p^,., 
FARMER  thfe  Younger,  Infants,  by  their  next  Friend,  v.  JOSHUA  L  ^ 
FRANCIS  the  Elder,  JOHN  HEMMONS,  EDMUND  FARMER,  JULIA 
FRANCIS,  EDMUND  FARMER  FRANCIS,  JOSHUA  FRANCIS  the 
Younger,  HENRY  FRANCIS,  THOMAS  FRANCIS,  DAVID  POLLEY 
FRANCIS,  DANIEL  FARMER  FRANCIS,  and  SARAH  FARMER- 

Devise  to  A.  for  life,  reoittnder  to  all  her  chtMren  that  ehoald  be  livioff  at  her  death,  eavaDy 
amongst  them  if  more  than  one,  to  be  divided  share  and  share  alike,  when  and  as  they  saouki 
respectively  attain  the  age  of  twenty>tbur|  and  to  their  respective  heirs,  to  take  as  tensnts 
in  common,  and  not  ss  joint  tenants : 

Held,  that  A.'s  chiidreD  (seven  in  number)  took  a  vested  interest  at  her  death,  as  teasnts  ia 
common. 

In  pursuance  of  an  order  of  the  vice-chancellor,  the  following  case  was  set- 
tled for  the  opinion  of  the  Court  of  Common  Pleas : 

Edmund  Farmer,  by  his  will,  dated  the  16th  of  April,  1814,  afler  giving  cer- 
tain specific  and  pecuniary  legacies,  and  directing  his  executors  to  invest  such 
a  sum  in  the  funds  as  would  produce  the  yearly  sum  of  52/.,  and  to  pay  the 
same  by  weekly  sums  to  his  son  Edmund,  for  his  life,  and  at  his  decease  to 
apply  the  same  for  the  maintenance  and  education  of  the  child  or  children  of 
the  said  Edmund,  until  the  age  of  twenty-four  years,  and  then  to  divide  the 
principal  amongst  them  ;  and  after  giving  lOOOl,  in  the  three  per  cent  consoli- 
dated bank  annuities,  in  trust,  to  apply  the  interest  in  the  maintenance  of  his 
grandsons,  Daniel  and  Titus  Farmer,  until  the  age  of  twenty-four,  and  then  to 
divide  the  principal  between  them,  gave  and  disposed  of  the  residue  of  his 
estate  and  effects  as  follows :  *'  and  as  to  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects,  wheresoever  and  of  what  nature  or  kind  soever  the 
same  shall  or  may  consist  at  the  time  of  my  decease,  both  real  and  personal, 
as  well  in  possession  as  reversion,  remainder,  or  expectancy,  I  do  hereby  give, 
devise,  and  bequeath  *the  same  and  every  part  thereof  unto  my  wife  r-fiKo 
Lucy,  and  Joshua  Francis  and  John  Hemmons,  to  take  and  hold  the  *- 
same  and  every  part  thereof  unto  my  said  wife,  and  the  said  Joshua  Francis, 
and  John  Hemmons,  their  heirs,  executors,  administrators,  and  assigns  for 
ever,  upon  trust,  nevertheless,  and  to  and  for  the  persons,  uses,  intents,  and 
purposes  following,  viz.,  upon  trust,  as  to  the  rents,  dividends,  interest,  use, 
produce,  and  profits  thereof,  for  the  use  and  benefit  of  my  said  wife,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after  her  decease,  upon  trust 
for,  and  I  do  hereby  give,  devise,  and  bequeath  the  rents,  dividends,  and  inte^ 
est,  use,  produce,  and  profits  of  the  said  last-mentioned  trust  estate,  funds,  and 
effects,  unto  my  daughter  Mary  Francis,  for  her  natural  life,  to  and  for  her  own 
sole,  separate,  and  peculiar  use,  not  subject  or  liable  to  the  debts,  receipts,  or 
engagements  of  her  present  or  any  after-taken  husband  or  husbands,  and  over 
which  I  will  and  direct  he  or  they  shall  have  no  power  or  control  whatsoever. 
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but  thii^  tcip  receipt  of  my  said  daughter  alone,  notwithstanding  her  coTenure, 
shidl  bfs  ^l  all  times  a  good  and  sufficient  discharge  to  the  person  or  persons 
paying  tiie  same ;  and  from  and  afier  the  decease  of  them  my  said  wife  and 
daughter,  upon  trust  for,  and  I  do  hereby  give,  devise,  and  bequeath  the  said 
residuary  trust  estates,  hereditaments,  and  premises,  and  the  principal  of  the 
said  residuary  trust  fond  property,  and  effects,  unto  and  amongst  all  and  every 
the  lawful  issue,  child  or  children  of  my  said  daughter  Mary  Francis,  as  shall 
be  living  at  the  time  of  the  decease  of  the  survivor  of  them  my  said  wife  and 
daughter,  equally  amongst  them,  if  more  than  one,  to  be  divided  share  and  share 
alike,  when  and  as  they  shall  respectively  attain  the  age  of  twenty-four  years 
and  to  their  respective  heirs,  executors,  administrators,  and  assigns  for  ever,  to 
take  as  tenants  in  common  and  not  as  joint  tenantSv  and  if  only  one,  then  the 
*1531  ^^^^  thereof  to  such  only  or  *surviving  child  of  my  said  daughter  Mary 
-^  Praneis^  his  or  her  heirs,  executors,  administralora,  or  assigns  for  ever, 
vptm  attaining  the  eaid  age.  But  in  case  there  shall  be  no  such  issne,  child  or 
children  of  my  said  dau^ter,  Mary  Francis,  living  at  the  time  of  the  decease 
of  the  snrvivor  of  them  my  said  wife  or  daughter,  or  being  such,  all  shall  die 
without  lawful  issue,  under  the  said  age  of  twenty-four  yean,  then  upon  trust 
for  and  I  do  hereby  give  and  bequeath  the  said  residuary  trust  estates,  heredi- 
tamentSf  and  premises,  residuary  trust  fund  property,  and  effects,  unto  my  sons 
Edmimd  and  Thus  Farmer,  equally  to  be  divided  between  them,  share  and 
share  aKke,  and  to  their  several  and  respective  heirs,  executorsy  administrators, 
and  assigns  for  ever,  to  take  as  tenants  in  common  and  not  as  joint  tenants,  and 
to  and  for  no  other  use^  intent,  or  purpose  whatsoever.'* 

The  testator  died  on  the  29th  April,  1814,  leaving  Edmund,  his  eldest  son 
and  heir  at  law  him  surviving,  who  died  on  the  25th  of  October,  1817,  leaving 
Edmund  Farmer,  his  eldest  son  and  heir  at  law  him  surviving,  who  dien  be- 
came the  heir  at  law  of  the  testator. 

On  the  death  of  the  testator  his  widow  entered  into  the  possession  of  the 
rents  and  profits  of  his  real  and  personal  estate,  and  received  the  same  until  her 
death,  in  January,  1818,  when  the  testator's  daughter,  Mary  Francis,  entered 
into  possession  of  the  rents  and  profits,  and  received  them  until  her  death,  in 
November,  182l« 

Mary  Francis  left  seven  children,  viz.,  Julia,  Edmund  Farmer,  Joshua,  Hen- 
ly,  Thomas,  David  Policy,  and  Daniel  Farmer  Francis,  the  youngest  of  whom 
was  then  of  the  age  of  four  years  and  upwards,  having  been  bom  in  September, 
1817. 

The  questions  for  the  opinion  of  the  court  were,  whether  the  children  of  the 

testator's  daughter  Mary  Francis  took  any,  and  what  interests  in  the  real  estate 

of  the  testator,  by  virtue  of  the  residuary  devise  in  kis  will  t  or  whether  Ed- 

*lft4l  mtind  Farmer,  as  heir  at  law  of  Uie  ^testator,  or  what  other  person  or 

^  persons,  was  or  were  entitled  to  such  real  eetates  T 

And  if  the  court  should  be  of  opinion  that  the  trustees  took  the  legal  fee  under 
the  devise,  then,  whether  the  children  of  Mary  Francis  would  have  taken  any 
and  what  interests  in  the  real  estates  of  the  testator  by  virtue  of  the  said  resi- 
duary devise,  in  case  it  had  been  made  without  the  introduction  of  trustees  t  or 
whedier  the  heir  at  law  of  the  testator,  or  what  other  person  or  persons,  would 
have  been  entitled  to  the  said  real  estates  T 

Bosanqueij  Serjt,  for  the  platntifls.  The  trustees  took  the  legal  estate,  and 
the  children  of  Mary  Francis  a  vested  interest,  as  tenants  in  common.  This 
being  a  devise  of  residuary  property,  it  is  clear  the  devisor  did  not  intend  any 
thing  to  go  to  the  heir ;  and  the  court  will  therefore  eonitme  it  as  favourably 
as  possible  for  ihe  devisees.  If  the  children  took  no  interest  till  they  were 
twenty-four,  the  devise  would  be  void,  as  too  remote ;  but  it  was  dearly  the 
testator's  intention  to  benefit  the  family  of  Mary  Francis,  and  that  they  should 
take  a  vested  interest,  under  a  condition  sabseqnent,  that  the  money  should  not 
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be  divided  till  they  attained  twenty-four.  The  property  is  given  to  snch  as 
should  be  living  at  the  decease  of  the  survivor  of  two  persons ;  (Mary  Francis 
and  the  devisor^s  wife) — ^not,  to  such  as  should  be  then  living,  and  should  also 
attain  the  age  of  twenty-four ;  but  having  been  given  absolutely,  as  is  just  de- 
scribed, it  is  to  be  divided^  when  and  as  they  attain  twenty-four.  From  Bo- 
rastofCa  case,  3  Rep.  19,  to  Denn  d,  Roake  v.  NoweU^  1  M.  &  S.  327,  such 
a  condition  has  been  esteemed  a  condition  eubsequent.  Doe  d,  fVheedan  v. 
Lea^  3  T.  R.  41 ;  Broomfield  v.  Crowder^  1  N.  R.  313 ;  Doe  d.  Hurst  v. 
Moore^  14  East,  601 ;  Edwards  v.  Hammond^  3  Lev.  132. 

*PeUy  Serjt.,  contra.  The  devise  to  the  children  is  void,  as  being  too  r«|je|| 
remote,  the  circumstance  that  the  youngest  child  was  four  years  old  at  ^ 
the  time  of  the  death  of  Mary  Francis  not  affecting  the  case,  as  the  will  must 
be  construed  with  reference  to  the  state  of  things  at  the  time  of  making  it.  The 
principle  laid  down  in  the  cases  cited  may  be  admitted  to  be  correct ;  but  those 
were  cases  in  which  the  interest  passed  to  distinct  individuals,  and  not  to  a 
whole  class  of  persons,  as  here.  The  devise  here  being  to  a  class  of  persons, 
it  is  clear  that  the  division  proposed  by  the  devisor  could  not  be  made,  nor  his 
intention  carried  into  effect,  till  time  should  have  shown  how  many  of  that  class 
would  attain  twenty-four.  Leake  v.  Robinson^  2  Merivale,  363,  and  Phipps  v. 
jKelynge^  Fearn,  Cont*  Rem,  616,  edit,  ult.,  are  in  point  for  the  defendant. 

noaanquet^  in  reply.  Leake  v.  RobinHon  and  Pkippe  v.  Kelynge  were  de- 
cisions upon  questions  touching  personal  property,  the  rules  with  regard  to 
which  are  not  applicable  to  cases  of  real  property. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us ;  we  have  considered  the  same,  and  are 
of  opinion,  that  Julia  Francis,  Edmund  Farmer  Francis,  Joshua  Francis  the 
younger,  Henry  Francis,  Thomas  Francis,  David  Policy  Francis,  and  Daniel 
Farmer  Francis,  the  children  of  the  testator's  daughter  Mary  Francis,  took  equi- 
table estates  in  fee  as  tenants  in  common,  in  the  real  estates  of  the  testator  by 
virtue  of  the  residuary  clause  in  his  said  will  contained. 

We  are  of  opinion  that  the  said  children  of  Mary  Francis  would  have  taken 
legal  estates  in  fee  as  tenants  in  common,  by  virtue  of  the  said  residuary  devise, 
in  *case  it  had  been  made  without  the  introduction  of  trustees,  as  stated  rt|  eg 
in  this  case.  ^ 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 


HALL  V.  SMITH,  ARNOLD,  HAINES,  NORTON,  KIMBERLT,  and 

HOLLIER. 

BILLINGTON  v.  DITTO. 

Clerks  of  commisrioners  entrusted  with  the  conduct  of  public  works,  sre  not  liable  in  damages 
for  an  injury  occasioned  by  the  negligence  of  artificers  employed  under  their  authority. 

The  plaintiff.  Hall,  who  was  apprenticed  to  Biilington,  declared  that  on  tfat 
1 0th  of  December,  1822,  the  defendants  dug  a  deep  ditch  in  Navigation  street, 
Birmingham,  placed  a  quantity  of  rubbish  near  the  same,  and  left  the  same 
without  any  guard,  fence,  light,  or  signal  on  the  night  of  that  day ;  and  that  the 
plaintiff  not  knowing  thereof,  whilst  riding  across  the  same  street  fell  into  the 
ditch  wilh  great  force,  broke  his  thigh,  and  injured  his  horse. 

At  the  trial  before  6 arrow,  B.,  Warwick  Summer  assizes,  1823,  it  appeared, 
that  in  opening  .the  ditch  in  question  the  defendants  Smith,  Arnold,  and  Haines, 
had  acted  as  clerks  to  certain  commissioners  for  lighting,  paving,  and  watching 
the  town  of  Birmingham  :  Norton  was  a  surveyor,  Kimberly  a  contractor,  em- 
ployed by  them,  and  HoUier  a  labourer  employed  by  Kimberly.    The  plain* 
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tif' B  disaster  having  been  established,  the  jury,  under  the  direction  of  thr 
learned  baron,  found  a  verdict  of  50/.  damages  against  all  the  defendants  excepi 
Hollier,  who  was  actually  at  work  in  the  ditch  at  the  time  the  accident  hap- 
pened. By  s.  87  of  the  Birmingham  street  act,  02  6.  3,  c.  113,  the  commis- 
sioners are  to  sue  and  be  sued  in  the  name  of  their  treasurer  or  clerks,  who  are 
to  be  reimbursed. 

*1571  *P^^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  set  aside 
-^  this  verdict,  and  enter  a  nonsuit,  or  have  a  new  trial,  on  the  ground  that 
the  commissioners,  and  those  acting  under  them,  being  in  the  execution  of  * 
public  duty  imposed  on  them  by  the  legislature,  were  not  responsible  in  da- 
mages unless  where  the  injury  complained  of  was  occasioned  by  proceedings 
under  their  immediate  direction  and  superintendence. 

VaughaHy  Seijt.,  showed  cause.  The  commissioners  are  responsible,  though 
in  the  exercise  of  a  public  duty.  Unless  they  are  so,  the  public  may  be  with- 
out remedy  for  any  mischief  occasioned  by  the  grossest  negligence;  for* the 
agents  and  servants  of  the  commissioners  may  be,  and  generally  are,  without 
property.  Commissioners  of  sewers  have  been  holden  liable  for  negligence  in 
the  exercise  of  their  duty.  Jones  v.  Bird^  5  B.  ^  A.  837 ;  Matthews  v.  West 
London  JVater-works  Company^  3  Campb.  403. 

[Best,  C.  J.  That  company  was  a  corporation  acting  for  its  own  benefit.]] 
b  BtAsh  V.  Sitinman^  1  B.  £  P.  404,  the  owner  of  a  house  who  had  ordered 
repairs,  was  holden  liable  for  the  effects  of  a  nuisance  occasioned  by  the  repairs, 
though  the  person  who  occasioned  the  nuisance  was  the  servant  of  a  mason 
who  had  been  employed  by  the  party  who  undertook  the  repairs. 

In  Harris  v.  Baker,  4  M .  &  S.  27,  the  trustees  of  a  public  road  were  holden 
not  liable ;  but  that  was  a  case  of  mere  non-feasance,  not  of  misfeasance ;  and 
it  was  not  clear  that  they  were  bound  to  do  that  which  was  required  of  them. 

Pell  was  heard  in  support  of  his  rule  ;  and  the  court  took  time  to  consider. 
*1S81  *Best,  G.  J.  This  was  an  action  on  the  case  for  negligently  leaving 
•^  a  ditch  or  tunnel  open,  by  reason  of  which  the  plaintiff  fell  into  it  and 
was  injured.  The  jury  found  a  verdict  for  Hollter,  and  against  all  the  other 
defendants.  As  to  Norton  and  Kimberly,  it  is  admitted  that  the  verdict  found 
against  them  must  stand.  The  question  to  be  decided  by  us,  is,  whether  Smith, 
Arnold,  and  Haines  are  to  have  a  verdict  entered  for  them.  These  three  per- 
sons are  clerks  to  the  commissioners  for  paving,  lighting,  watching,  cleansing, 
and  otherwise  improving  the  town  of  Birmingham  under  the  authority  of  an 
act  of  52  G.  3.  The  eighty-seventh  section  of  that  act  directs,  *•  that  the  com- 
missioners appointed  under  the  act  shall  and  may  sue  and  be  sued  in  the  name 
or  names  of  the  treasurer  or*  treasurers,  clerk  or  clerks,  for  die  time  being." 
The  same  section  provides,  that  the  treasurers  or  clerks  shall  be  reimbursed 
out  of  the  moneys  to  be  received  by  virtue  of  the  act,  all  such  costs,  damages, 
or  expenses  as  they  shall  be  put  to  by  reason  of  their  being  so  made  plaintiffs 
or  defendants. 

This  action  is  not  maintainable  against  these  defendants,  unless  (if  the  act 
had  contained  no  such  clause  as  that  which  I  have  just  stated,)  it  could  have 
been  supported  against  the  commissioners.  It  was  not  disputed  that  the  com- 
missioners were  authorized  by  the  ace  to  order  the  tunnel  to  be  made  which 
occasioned  the  injury  to  the  plaintiff.  No  negligence  was  imputed  to  the  com- 
missioners themselves.  They  had  ordered  the  tunnel  to  be  made,  and  left  the 
making  of  it  to  the  defendants,  Norton  and  Kimberly,  the  former  of  whom  was 
the  surveyor,  and  the  latter  the  undertaker  of  the  work.  The  accident  happened 
to  the  plaintiff  from  these  persons  not  putting  up  rails,  and  not  leaving  lights 
during  the  night  to  prevent  persons,  passing  along  the  road  in  which  the  tunnel 
was  made,  from  falling  into  it.  These  commissioners  are  charged  with  the 
*lBOn  ®^®^^^^^"  of  *a  public  duty,  for  the  performance  of  which  they  receive 
-^  DO  emolument  or  advantage.    They  must  employ  such  persons  as  No^ 
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ton  and  Kimberly  to  do  the  works  which  the  act  of  paiiiameat  orden  to  be 
done,  and  the  commisaiooen  cannot  be  expected  continuallj  to  watch  taeh 
persons  whilst  so  employed.  We  think,  under  these  cirettmstanees,  that  the 
commissioners  are  not  responsible  for  the  accident  that  has  happened,  and  that 
tne  action  cannot  be  maintained  against  their  clerks ;  but  the  purty  injured  must 
have  his  remedy  against  the  agents  of  the  commissioners,  by  whose  negligence 
it  was  occasioned.  It  may  be  observed,  that  the  derks  are  to  be  reimbuned 
out  of  the  money  to  be  raised  by  the  act,  all  costs  and  damages  they  may  be 
put  to  by  reason  of  their  being  made  plaintiffs  or  defendants ;  but  suppose  the 
funds  raised  under  the  act  should  be  deficient,  then  these  clerks  must  pay  such 
damages  and  costs  out  of  their  own  funds,  and  it  would  be  difficult  to  find  any 
persons  from  whom  the  clerks  could  obtain  the  repayment  of  what  they  should 
hare  paid.  If  commissioners,  under  an  act  of  parliament,  order  something  to 
be  done  which  is  not  within  the  scope  of  their  authority,  or  are  themselves 
guilty  of  negligence  in  doing  that  which  they  are  empowered  to  do,  they  render 
themselves  liable  to  an  action,  but  they  are  not  answerable  for  the  misconduct 
of  such  as  they  are  obliged  to  employ.  If  the  doctrine  of  respondeat  superior 
were  applied  to  such  commissioners,  who  would  be  hardy  enough  to  undertake 
any  of  those  various  offices  by  which  much  valuable,  yet  unpaid,  service  is 
rendered  to  the  country  ?  Our  public  roads  are  formed  and  kept  in  repair,  our 
towns  paved  and  lighted,  our  lands  drained  and  protected  from  inundation,— our 
internal  navigation  has  been  improved,-— ports  have  been  made  and  are  kept  in 
orderr— and  many  other  public  works  are  conducted  by  commissioners  who 
act  spontaneously.  Such  commissioners  will  act  no  longer  if  they  are  to 
*make  amends  from  their  own  fortunes  for  the  conduct  of  such  as  must  r«|gA 
be  employed  under  them.  It  would  be  much  better  that  an  individual  ^ 
injured  by  the  act  of  an  agent  should  endure  an  injury  unredressed,  than  that 
the  zeal  of  the  most  useful  members  of  the  community  should  be  checked  by 
subjecting  them  to  a  responsibility  for  agents  from  whose  services  they  derive 
no  benefit,  and  who  are  seldom  under  the  immediate  control  of  their  employers 
whilst  they  are  employed  on  the  works  they  are  ordered  to  do.  The  commis- 
sioners, taking  the  advice  of  their  surveyors  and  engineers,  are  to  direct  what 
tunnels  or  other  works  are  to  be  made.  Few  commissioners  know  how  such 
works  should  be  executed ;  they  ought  not,  therefore,  to  be  answerable  for  an 
imperfect  execution  of  them,  nor  can  it  be  expected  that  they  shall  attend  day 
by  day  to  see  that  proper  precautions  are  taken  against  accidents,  or  get  up  in 
the  night  to  see  that  lights  are  burned  to  warn  passengers  of  the  danger  from 
temporary  obstructions  in  the  roads.  If  by  taking  their  office  of  commis- 
sioners, they  have  not  undertaken  the  performance  of  these  duties,  with  what 
justice  can  they  be  charged  with  the  consequences  of  the  neglect  of  them  ?  The 
maxim  of  respondeat  superior  is  bottomed  on  this  principle,  that  he  who  ex- 
pects to  derive  advantage  from  an  act  which  is  done  by  another  for  him,  mnst 
answer  for  any  injury  which  a  third  person  may  sustain  from  it.  This  maxim 
was  first  applied  to  public  officers  by  the  statute  of  Westminster  2,  c.  11,  from 
the  words  of  which  statute  it  is  taken.  "Si  custos  gaolse  non  habeat  per  quod 
justicietur  vel  unde  solvat,  respondeat  superior  suus  qui  custodiam  hujusmodi 
gaolae  sibi  commisit.** 

The  terms  of  the  stat.  of  Westm.  the  second  embrace  only  those  who  dele- 
gate the  keeping  of  jails  to  deputies,  and  wero  intended  oidy,  as  Lord  Con 
tells  us,  2  Inst.  382,  to  *apply  "  to  those  who  having  the  custody  of  p«.g| 
jails  of  freehold  or  inheritance  commit  the  same  to  another  that  is  not  ^ 
sufficient.'*  The  principle  of  the  statute  has,  however,  since  been  extended  to 
sheriffs,  who  are  responsible  for  their  under-sheriffs  and  bailifiTs,  but  has  not 
been  applied  to  any  other  public  officer.  Although  the  office  of  sheriffs  be 
now  a  burthensome  one,  yet  they  are  entitled  to  poundage,  and  other  fees*  for 
acts  done  by  their  officers,  which  in  old  time  might  be  a  jntl  equivalent  for 
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their  xesponsiDility.  In  Bowcher  t.  Noidatrom^  1  Taunt.  508,  Lawrence,  J., 
mentions  the  case  of  the  captain  of  the  Russell  man  of  war,  who  was  held  an- 
swerable for  the  act  of  one  of  the  lieutenants,  who  had  the  command  of  the 
watch*  in  running  down  an  Indiaman,  whilst  the  captain  was  asleep  in  his 
cabin.  When  or  by  whom  that  case  was  decided  I  do  not  know  ;  but  it  is  sup- 
ported by  no  other  decision  that  I  am  aware  of,  and  its  authority  is  shaken  by 
the  judgment  of  the  case  in  which  it  is  cited.  The  actions  in  the  cases  of 
Ltadtr  t.  Moxon^  2  Bl.  924 ;  Jones  v.  Bird,  5  B.  <&  A.  844,  and  The  Plate 
Giasa  Cofnpany  v.  Meredith^  4  T.  R.  794,  were  not  brought  against  the  com- 
missioners, but  against  those  who  did  the  acts  complained  of.  In  the  latter 
case  I  adverted  to  that  circumstance  as  distinguishing  it  from  Sutton  v.  Clarke^ 
1  Marsh.  429.  If  the  counsel  who  advised  the  bringing  these  actions  had 
thought  they  could  have  been  maintained  against  the  commissioners  who  gave 
the  orders  for  the  works  that  occasioned  the  injuries  of  the  plaintiffs,  the  com- 
missioners would  have  been  included.  Schinotti  v.  Bumsteed^  6  T.  R.  646, 
is  distinguishable  from  this  case  ;  there  the  negligence  was  brought  home  to  the 
commissioners  of  the  lottery,  who  were  the  defendants,  and  diey  were  com- 
,|Ao-i  pcnsated  for  their  services  and  were  bound  to  pay  *due  attention  to  their 
-^  duty.  The  commissioners  here  had  authority  to  make  the  trench  which 
occasioned  the  damage  to  the  plaintiflT.  The  PleUe  Glass  Company  v.  Mere' 
dithf  already  referred  to,  shows  that  no  action  could  be  maintained  against  them 
for  what  they  are  authorized  to  do,  although  an  individual  sustain  an  injury 
from  what  has  been  done.  The  passage  into  the  plaintiff's  premises  in  that 
case  was  rendered  impassable  with  carts,  by  the  raising  of  pavement  by  the 
order  of  the  commissioners.  Lord  Kenyon  says,  <*  If  this  action  could  be 
maintained,  every  turnpike  act,  paving  act,  and  navigation  act  would  give  rise 
to  an  infinity  of  actions.  The  parties  are  without  remedy,  provided  the  com- 
missioners do  not  exceed  their  jurisdiction.*'  In  Sutton  v.  Clarke  the  defend- 
ant, as  a  trustee  under  a  turnpike  act,  who  was  duly  authorized  to  make  a  drain, 
had  ordered  such  drain  to  be  cut  in  an  improper  manner ;  he  had,  however, 
given  this  order  after  having  taken  the  best  advice  that  could  be  obtained. 
Lord  C.  J.  GiBBS  considered  that  circumstance  as  distinguishing  the  case  from 
that  of  the  British  Plate  Glass  Company,  where  what  was  done  could  not  be 
done  in  any  other  manner  than  that  in  which  it  was  done ;  but  still  his  lordship 
and  the  rest  of  the  court  held,  that  as  the  defendant  acted  according  to  the  best 
of  his  judgment,  and  with  the  best  advice,  he  was  not  answerable  for  the  injury, 
and  he  added,  **  this  case  is  perfectly  nnlike  that  of  an  individual  who  makes  an 
improvement  in  his  own  land,  from  which  an  injury  accrues  to  another ;  such 
person  must  answer  for  the  injury,  because  he  was  acting  for  his  oum  bene' 
Jii,**  In  Harris  and  Cross  v.  Baker,  4  M.  Sl  S,  27,  the  clerk  to  commis- 
sioners for  making  a  road,  under  an  act  which  contained  a  clause  directing 
actions  to  be  brought  against  such  clerk  for  acts  done  by  the  trustees,  was 
holden  not  to  be  liable  to  an  action  for  an  injury  sustained  in  consequence  of 
«ia3l  *^^^P^  ^^  ^^^  being  lefl  by  the  side  of  the  road,  and  no  lights  being 
^  placed  to  enable  persons  to  avoid  such  heaps.  In  this  case  there  was, 
as  in  that  now  before  us,  great  negligence  in  those  employed  by  the  trustees. 

From  these  cases  I  collect  that  the  law  recognises  the  principles  which  I  ven- 
tured to  state  were  founded  in  sound  policy  and  justice,  and  that  no  action  can 
be  maintained  against  a  man  acting  gratuitously  for  the  public,  for  the  conse- 
quence of  any  act  which  he  was  authorized  to  do,  and  which,  so  far  as  he  is 
concerned,  is  done  with  due  care  and  attention,  and  that  such  a  person  is  not 
answerable  for  the  negligent  execution  of  an  order  properly  given.  We  are  of 
opinion  that  a  verdict  must  be  entered  for  Smith,  Arnold,  and  Haines. 

Verdict  entered  accordingly. 
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In  the  Matter  of  the  FLEET  Prison. 

It  having;  been  represented  to  this  court,  that  many  of  the  houses  within  the 
**ules  of  the  Fleet  prison  have  become  greatly  decayed  and  unfit  for  habitation 
by  such  persons  as  generally  obtain  the  benefit  of  the  said  rules,  and  which 
rules  are  at  present  so  confined  in  space  as  to  render  a  residence  in  some  parts 
of  the  same  unhealthy,  and  also  that  there  is  no  place  of  public  worship  withia 
the  same  (except  the  prison  chapel.)  Now,  upon  hearing  the  report  of  the 
warden  of  the  said  prison  made  thereon,  it  is  therefore  ordered,  that  from  and 
after  the  last  day  of  this  present  Easter  term  the  rules  of  the  said  prison  shall 
be  comprised  within  the  following  bounds,  that  is  to  say,  from  the  gate  of  the 
said  prison  in  Fleet-market,  southwards  along  the  east  side  of  Fleet-market  and 
Bridge-street,  to  the  end  of  *  Chatham-place ;  then  crossing  the  road,  ftoA 
returning  northward  along  Chatham-place  to  William-street ;  and  west-  ^ 
ward,  along  William-street ;  northward,  along  Water-street ;  westward,  along 
Crown-court ;  northward,  up  Dorset-street,  along  Salisbury-square  and  Salis- 
bury-court to  Fleet-street ;  along  Fleet  street  from  Salisbury-court  and  Shoe-lane 
to  die  end  of  Ludgate-hill  and  Bridge-street,  including  both  sides  of  the  way  in 
each  of  the  said  streets,  place,  courts,  and  square,  except  Fleet-market;  and 
from  the  said  gate,  northward,  along  the  east  side  of  Fleet-market  to  Fleet-lane, 
up  Fleet-lane  eastward,  to  the  Old-bailey ;  along  the  Old-bailey,  northward,  to 
Ludgate-hill,  up  Ludgate-hill  and  Ludgate-street,  to  the  eastward,  to  St.  PauFs 
Churchyard,  and  from  thence  westward,  down  Ludgate-street  and  Ludgate-hill, 
to  the  corner  of  Bridge-street,  including  both  sides  of  the  way  along  the  streets, 
lane,  and  places  last  mentioned,  and  including  the  two  churches  of  St  Bride's, 
Fleet-street,  and  St.  Martin,  Ludgate,  and  the  several  houses  in  the  streets,  lanes, 
courts,  alleys,  and  places  within  the  boundaries  before  described,  except  Ave- 
Maria-lane,  Creed-lane,  and  Blackfriars-gateway,  on  Ludgate-hill,  which  said 
last  mentioned  lanes  and  gateway  shall  not  be  deemed  any  part  of  the  said  rules. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROVOH. 


MEMORANDUM. 

Mr.  Justice  Richardson  was  prevented  by  ill  health  from  attending  in  eotirt 
during  the  whole  of  this  term. 


BND  or  XAffTBR  TIUI. 


CASES 


ARGUED  AND   DETERMINED 


IK  TBI 

COURT  OF  COMMON  PLEAS 


▲2n> 


OTHER    COURTS, 


Of 


W^tinUSi  0(ttiit 


In  the  Fifth  Tear  of  the  Reign  of  George  IV. 


•IW]  •MEMORANDUM. 

In  this  term  Stephen  Gaselee^  William  St  Julien  Aratnn^  and  Robert 
Spankie^  of  the  Inner  Temple,  and  John  Adame^  of  the  Middle  Temple, 
Esqaires,  Barristers  at  Law,  were  called  to  the  degree  of  Serjeant,  and  gave 
rings,  with  the  motto  *'  Bonis  legibus,  judiciis  gravibus.'* 

Mr.  Justice  Richardson  having,  in  the  vacation  preceding  this  term,  resigned, 
in  consequence  of  ill  health,  Mr.  Serjt.  Oaaelee  was  appointed  a  Pusine  Judge 
of  this  Court  in  his  stead,  and  took  his  seat  accordingly,  on  the  5th  day  of  July. 


•IM]  EVERETT  and  Others  v.  EYRE, 

Is  the  condition  of  a  bond  it  wu  reeited,  that  plaintiffs  were  shareholders  in  the  Sprins  Water 
Company,— that  30  per  cent,  had  been  paid  by  instalments  upon  the  shares,— Hhat  Plaintiffs 
had  agreed  to  pay  up  the  remaining  instalments  forthwith,— that  M.,  W.,  and  H.  had  agreed 
to  purchase  these  shares,  and  that  the  price  was  to  be  secured  by  the  joint  bond  of  M.  and 
the  defendant :  the  condition  of  the  bond  was,  that  M.  and  the  defendant  should  pay  the 
plaintiffs  the  amount  of  the  shares,  together  with  interest  thereon  from  the  time  of  the  ad- 
vanee  or  payment  thereof  hj  the  plaintins. 

The  plaintiffs  being  also  shareholders  and  treasurers  of  the  Stone  Pipe  Company,  which  Com* 
pany  was  indebt^  to  them  12,0002., -"-prevailed  on  the  Spring  Water  Company  to  purchase 
the  pipes  of  the  Stone  Pipe  Company ;  and  to  effect  payment  for  the  pipes,  the  plaintiffs, 
without  any  calls  having  been  made,  entered  up  in  their  books  as  paid,  tne  remainmg  70  per 
cent,  due  on  the  Spring  Water  Company's  snares,  and  having  made  this  entry,  paid  the 
Stone  Pipe  Company,  deducting  and  transferring  to  their  own  account,  enough  to  disdiarge 
the  debts  due  from  the  Stone  Pipe  Company  to  themselves. 

In  an  action  brought  against  the  defendant  for  the  sum  claimed  in  respect  of  the  sale  of  the 
shares  of  the  Spring  Water  Companv,  the  jury  hnvins  found  for  tne  plaintiffs,  the  court 
refused  to  grant  a  new  trial,  holding  that  the  plaintiffs  had  advanced  or  paid  the  money  for 
the  ahares,  within  the  terma  of  the  condition  of  the  bond. 

This  was  an  action  on  a  bond,  dated  September  10th,  1814,  the  condition 
of  which  recited,  th«*  the  plaintiffs  were  possessed  of  sixty-six  shares  of  1 00/. 
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^ch,  in  the  Bays  water  Spring  Water  Company,  upon  which  shares  30  per  cent 
nad  then  been  paid  ;  that  the  pbintiffs  had  agreed  to  pay  op  and  complete  the 
remaining  instalments  forthwith:  that  George  Boulton  Mainwaring,  Henry 
Wright*  and  Samuel  Hill  had  agreed  to  purchase  these  shares  for  6600/.,  to  be 
secured  to  be  paid  to  the  plaintiis,  within  four  years  from  the  1st  of  June,  1814, 
together  with  interest,  for  all  moneys  which  should  have  been  advanced  by  the 
plaintiffs,  in  respect  of  such  shares,  from  the  time  they  should  be  advanced : 
and  also,  that  it  had  been  agreed  between  Mainwaring,  Wright,  Hill,  and  the 
plaintiffs,  that  twenty-two  of  the  shares  should  become  the  property  of  Main- 
warmg,  and  that  the  sum  of  2200/.  being  the  puichase-monev  thereof,  wiih 
interest,  should  be  secured  by  the  joint  bond  of  Mainwaring  and  the  defendant 

*The  condition  itself  was,  that  if  Mainwaring  or  the  defendant  should  r*!  A7 
on  the  Ist  of  Jnne,  1818,  pay  the  plaintiffs  the  sum  of  2200/.,  together  ^ 
with  interest  in  the  mean  time  upon  the  2200/.,  from  the  time  of  the  advance 
or  payment  thereof  by  the  plaintiffs,  such  interest  to  be  paid  on  the  1st  of  June 
and  the  Ist  of  December  in  every  year;  then  the  bond  was  to  be  void.  Breach, 
non-payment  by  defendant  or  Mainwaring  of  the  2200/. 

The  defendant  pleaded,  among  other  pleas  (sixthly)  that  the  sum  of  2200/. 
was  never  advanced  by  the  plaintiffs,  or  either  of  them,  for  instalments,  in  re- 
spect of  the  supposed  shares  in  the  condition  of  the  bond  mentioned. 

The  plaintiffs  replied,  that  they  had  paid  this  sum  in  respect  of  the  instal- 
jnents ;  and  upon  this  issue  was  joined. 

At  the  trial  before  Burrouoh,  J.,  London  sittings  afler  Hilary  term,  the  case 
appeared  to  be  as  follows : 

The  plaintiffs,  who  formed  the  banking-house  of  Everett  and  Co.,  were 
Interested,  as  shareholders,  in  a  company  called  the  Stone  Pipe  Company,  to 
which  they  were  also  treasurers.  To  this  company  they  had  made  consider- 
able advances,  which  remained  unliquidated,  to  the  amount  of  12,000/.  They 
ithen  joined  a  company  intended  to  be  formed  for  the  purpose  of  supplying 
London,  Westminster,  and  their  environs,  with  spring  water,  called  the  Bays- 
water  Spring  Water  Company,  to  which  they  also  became  treasurers.  The 
plaintiffs  were  possessed  of  sixty-six  shares  of  100/.  each  in  the  Spring  Water 
Company,  which  they  subsequently  sold  out  to  different  individuals,  among 
whom  Mainwaring  agreed  to  become  a  purchaser  of  twenty-two  shares,  to  se- 
cure payment  for  which  the  defendant  became  his  surety.  Both  the  companies 
•ultimately  failed ;  but  long  before  that  event  took  place,  the  plaintiffs,  (who  had 
not  then  paid  up  on  regular  calls  more  than  *30/.  on  each  share  they  r»iAg 
held)  prevailed  on  the  Spring  Water  Company  to  purchase  the  pipes  of  ^ 
the  0tone  Pipe  Company,  which  they  did  to  the  amount  of  23.000/.  In  order 
to  effect  payment  for  these  pipes,  the  plaintiffs,  without  any  calls  having  been 
made,  entered  up  in  their  books,  as  paid,  the  remaining  70  per  cent  due  on  the 
Spring  Water  Company's  shares,  which  originally  belongea  to  themselves,  and 
having  made  this  entry,  proceeded  to  pay  the  Stone  Pipe  Company,  deductiDg 
and  transferring  to  their  own  account  enough  to  discharge  the  debt  due  from 
the  Stone  Pipe  Company  to  themselves.  Mainwaring  not  having  paid  up  his 
shares  and  having  quitted  the  country,  the  plaintiffs  came  upon  the  defendant 
as  his  surety.  The  defendant  contended  that  these  two  companies  were  mere 
speculations  or  bubbles,  and  that  the  plaintiffs  had  not  in  reality  paid  up  more 
than  30/,  upon  each  of  their  shares,  to  which  extent  only  he  admitted  himself 
to  be  liable.  The  learned  judge  intimated  his  opinion,  that  the  instalments  had 
been  paid,  and  the  jury  returned  a  verdict  for  the  plaintiffs  lo  tlie  full  amount 
claimed.  A  rule  having  been  obtained  in  the  course  of  the  preceding  term  to 
set  aside  that  verdict,  and  have  a  new  trial,  or  to  re<luce  the  verdict  70  per 
cent,  it  now  came  on  for  argument,  when  the  court  called  on 

Pell,  Serjt,  (and  Cross,  Scijt,  wa«  with  him,)  to  support  the  rule. 

They  contended,  that  there  having  been  no  calls  in  respect  of  the  shares 
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after  the  payment  of  the  80  per  cent,  the  plaintifie  merely  entering  up  in  their 
books  a  chai^ne  of  70  per  cent,  to  the  account  of  the  concern,  did  not  constitute 
a  payment  in  respect  of  the  instalments  within  the  terms  of  the  issue  which 
*1691  ^^^  ^^^  ^^^  down  for  trial;  and  that  it  ought  to  have  been  left  *to 
-'  the  jury  to  say,  whether  the  70  per  cent,  had  been  paid  bonil  fide  for 
eaOs  in  the  general  way  of  the  concern,  or  whether  the  entry  in  the  books  had 
been  a  mere  pretence  to  enable  the  plaintiffs  to  secure  their  own  debt. 

Best,  G.J.  I  am  of  opinion  that  the  case  was  properly  lefl  to  the  jury,  and 
that  the  learned  judge  was  warranted  in  the  opinion  he  expressed.  The  real 
question  was  short  and  simple,  and  the  evidence  was  all  on  one  side.  The  ac- 
tion was  brought  on  a  bond,  the  condition  of  which  recited,  **  that  30  per  cent, 
had  already  been  paid  upon  the  shares  of  the  Bayswater  Spring  Water  Com- 
pany, and  that  the  plaintiffs  had  agreed  to  pay  up  and  complete  the  remaining 
instalments  forthwttk  ^•'*—- this  is  a  complete  answer  to  the  objection  that  the 
instalments  were  never  called  for ; — then  the  condition  of  the  bond  was,  **  that 
if  Mainwaring  or  the  defendant  should,  on  the  1st  of  June,  1818,  pay  the  plain- 
tiffs the  sum  of  2200/.,  together  with  interest  in  the  mean  time,  from  the  time 
of  the  advance  or  payment  thereof  by  the  plaintiffs,  the  bond  was  to  be  void:**— 
sorely  the  defendant  was  interested  that  the  plaintiffs  should  not  wait  for  a 
call,  but  should  pay  the  instalments  forthwith,  and  prevent  the  accumulation  of 
interest ;— Then  what  is  the  sixth  plea  ?  ^  that  the  sum  of  2200/.  was  never 
advanced  by  the  plaintiffs,  or  either  of  them,  for  instalments,  in  respect  of  the 
supposed  shares,  in  the  condition  of  the  bond  mentioned,  or  otherwise.**  On 
this  the  re]riication  takes  issue,  alleging  that  the  money  has  been  paid  in  respect 
of  the  instalments.  That  was  the  only  question  for  the  jury  to  try,  and  the 
verdict  is  according  to  the  only  evidence  in  the  cause.  The  puzzle  has  arisen 
from  the  plaintiffs  having  shares  in  two  companies ;  but  the  bargain  they  made 
with  the  Stone  Pipe  Company,  whether  improvident  or  otherwise,  hae 
^^nothing  to  do  with  the  question.     The  question  is,  whether  the  money 


•170] 


has  been  paid ;  if  it  has,  it  is  immaterial  whence  the  money  came,  and 


the  plaintiffs  are  entitled  tor  their  verdict. 

Park,  J.  I  think  the  question  was  properly  left  to  the  jury,  and  if  so,  the 
verdict  was  well  warranted  by  the  evidence  in  the  cause.  As  to  the  aignment 
that  there  was  no  call  for  the  instalments,  the  plaintiffs  are  stated,  in  the  very 
instrument  which  the  defendant  has  executed,  to  have  been  under  engagement 
to  pay  them  forthwith.  The  rule,  therefore,  which  has  been  obtained  on  the 
part  of  the  defendant  must  be  discharged. 

BusBovoH,  J.,  concurring,  the  rule  was 

Discharged  accordingly. 

FROMONT  V.  COUPLAND. 

Plaintiff  and  defendant  had  been  eneaged  in  running  a  coach  from  B.  to  L.,  plaintiff  finding 
honea  for  one  part  of  the  road,  (fefendant  for  another ;  and  the  profits  of  each  party  were 
calculated  according  to  the  number  of  miles  covered  by  his  own  horses :  the  plaintiff  re- 
ceived the  fares,  and  rendered  an  account  thereof  to  the  defendant  every  week : 

Hdd^  that  plaintiff  and  defendant  were  partners  in  this  concern,  and  that  in  an  action  by  the 
plaintiff  against  the  defendant  upon  a  separate  transaction,  the  defendant  could  not  set  off  a 
balance  vrtiich  had  been  declared  in  his  favour  upon  these  weekly  accounts. 

Thx  plaintiff  sought  to  recover  200/.  for  the  rent  of  stables  occupied  by  the 
defendant.  At  the  trial  before  Best,  C.  J.,  London  sittings  aAer  Easter  term, 
the  defence  set  up  was,  that  the  parties  in  the  suit  had  formerly  been  engaged 
in  running  a  coach  from  Bath  to  London,  the  plaintiff  finding  horses  for  one 
part  of  the  road,  and  the  defendant  for  another,  and  the  profits  of  each  party 


*were  calculated  according  to  the  number  of  miles  covered  by  his  own 
horses.   The  plaintiff  received  the  fares,  and  rendered  an  account  thereof' 
to  the  defendant  every  week.     Upon  this  weekly  account  there  was  a  balance 
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due  to  the  defendant  of  266/.  It  did  not  appear,  however,  that  any  final  ac- 
count had  been  stated,  or  that  the  plaintiff  had  made  any  promise  to  pay  the 
balance  in  question. 

A  verdict  was  found  for  the  plaintiff,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit. 

Pdlf  Serjt.,  now  moved  accordingly,  and  urged,  that  the  set-off  ought  to  be 
allowed ;  first,  because  the  transaction  between  the  parties  as  to  tlie  Bath  coach 
did  not  amount  to  a  partnership  :-^as  between  themselves  they  had  separate 
departments  and  separate  interests,  and  though  with  reference  to  traveUers  they 
might  be  joindy  liable,  they  must  be  sued  separately  by  the  tradesmen  who 
supplied  each :  Barton  v.  Hanson^  2  Taunt.  49 :  secondly,  because,  even  sup- 
posing them  to  have  been  partners,  there  was  an  adjustment  of  the  account, 
upon  which  either  partner  might  have  sued  the  other,  even  though  there  had 
been  no  special  promise  to  pay :  Smith  v.  Barroto,  2  T.  R.  476 ;  Radutraw 
v.  Imbtr,  Holt,  N.  P.  C.  368. 

Best,  C.  J.  I  gave  the  defendant  leave  to  move,  because  I  was  told  there 
were  decisions  in  his  favour,  but  none  of  those  which  have  been  cited  apply  to 
his  case.  In  reason  and  justice,  the  sum  alleged  to  be  due  to  the  defendant  can 
be  no  set-off  in  this  action  :  according  to  the  case  of  Barton  v.  Hanson^  these 
parties  are  partners,  though  no  authority  was  requisite  to  prove  that,  because 
both  are  engaged  in  carrying  the  same  passengers ;  they  divide  the  profits,  and 
are  answerable  *to  the  public  jointly.  Undoubtedly,  if  after  a  partner-  {-^170 
ship  has  been  dissolved,  the  parties  adjust  a  balance  and  one  of  them  ^ 
makes  a  promise  to  pay,  there  arises  on  that  a  moral  consideration  which  may 
be  the  subject  of  an  action.  The  case  in  Holt  perhaps  goes  somewhat  further 
than  this;  but  it  is  only  a  nisi  prins  decision,  and  might,  upon  further  considera- 
tion, have  been  determined  otherwise.  However,  it  is  enough  to  say,  that  the 
opinion  of  Buller,  J.,  in  Smith  v.  Barrow,  is  decisive  of  the  present  case. 
He  there  says,  **  One  partner  cannot  recover  a  sum  of  money  received  by  the 
other,  unless  on  a  balance  struck,  that  sum  be  found  due  to  him  alone.**  So 
that,  before  there  can  be  an  action  or  a  set-off  in  respect  of  a  claim  arising  ont 
of  a  partnership  account,  there  must  be  a  final  balance  struck.  The  same  doc- 
trine is  laid  down  in  Foster  v.  AUanaon,  2  T.  R.  470.  It  has  been  contended 
that  a  balance  was  struck  in  the  present  case.  But  I  think  not ;  a  balance 
during  the  continuance  of  the  concern  will  not  do ;  it  must  be  a  final  balance 
of  all  the  partnership  accounts ;  but  there  has  been  nothing  like  that  here,  and 
we  might  be  doing  great  injustice  if  we  were  to  allow  the  set-off.  The  balance 
in  question  was  only  upon  a  weekly  account,  and  upon  an  annual  or  final  ac- 
count the  result  might  have  been  very  different.  Upon  the  balance  thus  struck, 
no  action  could  have  been  maintained,  and  unless  an  action  could  have  been 
maintained,  the  set-off  cannot  be  allowed. 

Park,  J.  I  have  no  doubt  that  the  plaintiff  is  entitled  to  recover.  It  has 
been  admitted  that  no  claim  can  be  allowed  as  a  set-off,  unless  it  could  also  be 
recoverable  in  an  action,  and  that  an  action  will  not  lie  for  a  partner  on  a  part- 
nership account,  unless  a  balance  has  been  adjusted.  Now,  the  transaction  be- 
tween these  ^parties  was  a  partnership,  and  an  account  was  rendered  rmyj^ 
from  week  to  week,  but  no  final  balance  was  struck  so  often,  and  it  is  a  ^ 
final  balance  alone  that  can  be  allowed  as  a  set-off,  and  that  only  when  there 
has  been  a  promise  to  pay  it ;  it  is  true,  that  in  Smith  v.  Barrow,  Buller,  J., 
did  not  mention  the  promise  to  pay,  but  he  relied  on  it  in  other  instances ;  and 
in  Foster  v.  Allaneon,  he  said  there  must  not  only  be  a  final  settlement  of  the 
account,  but  also  a  promise  to  pay ;  in  Moravia  v.  Zevy,  2  T.  R.  483,  n.,  there 
was  an  express  promise,  and  though  in  Backstraw  v.  Imber,  Gibbs,  C.  J.,  is 
reported  to  have  holden  that  a  promise  was  not  necessary,  that  is  a  nisi  prius 
decision  which  cannot  outweigh  the  authority  of  the  two  others.  I  think,  there- 
fore, the  rule  which  has  been  prayed  cannot  be  granted. 
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BuRBOuoH,  J.    .The  weekly  accounts  were  only  preparatorj  to  a  final  ao- 
»  Mint,  and  are  not  sufficiently  conclusive  to  form  the  subject  of  a  set-off. 

Rule  refused. 


BURTON  V.  HUGHES  and  Otben. 

fC.,  the  owner  of  furniture,  lent  it  to  plaintifT  under  the  terms  of  a  written  agreement ;  plain- 
tiff placed  it  in  a  house  occupied  by  the  wife  of  C,  a  bankrupt.  C.'s  assignees  having  seised 
the  furniture :  Meld,  that  plaintiff  might  recover  it  in  trover,  without  producing  the  agree- 
ment. 

Trovbi^  for  certain  articles  of  Aimiture  seized  by  the  defendants  under  a 
commission  of  bankrupt  against  Robert  Cross.  At  the  trial  before  Bayley,  J., 
York  Lent  assizes,  1824,  Kitchen,  a  dealer  in  furniture,  proved  that  he  was 
'1741  ^^1^®'  ^^.  ^^  furniture  in  question,  *  which  he  had  lent  to  the  plaintiff 
^  under  the  terms  of  a  written  agreement,  and  that  the  plaintiff  had  placed 
it  in  a  house  occupied  by  the  bankrupt's  wife. 

The  agreement  between  Kitchen  and  the  plaintiff*  was  called  for,  but  could 
not  be  produced  for  want  of  a  stamp. 

On  the  part  of  the  defendants,  it  was  then  contended  that  the  plaintiff  must 
be  nonsuited ;  that  at  the  time  of  the  taking  he  had  neither  the  property  nor  the 
possession  of  these  goods,  but  only  an  alleged  interest  under  an  agreement ;  of 
which  interest,  as  the  agreement  could  not  be  produced,  there  was  no  evidence 
whatever ;  that  in  order  to  support  trover,  the  plaintiff  must  prove  property, 
special  interest,  or  actual  possession,  even  though  that  possession  should  be 
tortious  as  against  a  third  person.   A  verdict  having  been  found  for  the  plaintiff, 

Cro$8f  Serjt.,  in  the  last  term,  upon  the  grounds  urged  at  the  trial,  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Botanquetf  Serjt,  now  showed  cause.  It  appears  from  Kitchen's  testimony 
that  the  plaintiff  had  a  qualified  interest  of  some  kind  in  the  goods,  and  that  was 
sufficient  to  enable  him  to  maintain  the  action.  It  is  true,  that  what  was  the 
precise  nature  of  that  interest,  or  upon  what  terms  it  was  acquired  and  retained 
could  only  have  been  proved  by  the  written  agreement ;  but  the  existence  of 
some  kind  of  interest  having  been  established,  the  precise  nature  of  it,  or  the 
terms  upon  which  it  was  acquired,  were  immaterial  to  the  support  of  this  action, 
Suiion  ▼.  Buck,  2  Taunt.  302. 

*1751       Oro99,    The  qualified  interest  having  been  obtained  *under  a  written 
^  agreement,  could  not  be  proved  except  by  the  production  of  that  agree- 
ment duly  stamped. 

Best,  C.  J.  If  this  had  been  a  case  between  Kitchen  and  the  plaintiff  the 
agreement  ought  to  have  been  produced,  because  that  alone  could  decide  the 
respective  rights  of  those  two  parties ;  but  it  appears  that  Kitchen  was  to  sup- 
ply  the  plaintiff  with  furniture,  and  the  question  is,  whether,  after  he  had  ob- 
tained it,  he  had  a  sufficient  interest  to  maintain  this  action.  The  case  which 
has  been  referred  to  confirms  what  I  had  esteemed  to  be  tlie  law  upon  the  sub- 
ject, namely,  that  a  simple  bailee  has  a  sufiicient  interest  to  sue  in  trover.  In 
that  case  a  party,  whose  title  was  not  completed  by  registry  or  any  regular  con- 
veyance, sued  in  trover  to  recover  a  ship  of  which  he  had  been  possessed  ;  re- 
gistry was  absolutely  necessary  to  give  him  a  title,  and  yet  it  was  holdeu  he 
might  recover  against  a  wrong-doer.  Mansfield,  C.  J.,  says,  **  Suppose  a 
man  gives  me  a  ship,  without  a  regular  compliance  with  the  register  act,  and  I  fit 
it  out  at  500/.  expense,  see  what  a  doctrine  it  is  that  another  man  may  take  it 
from  me  and  I  have  no  remedy.  The  only  doubt  on  the  case,  I  think,  arises 
from  the  register  act,  lest,  if  we  should  decide  that  any  property  passed  by  the 
transfer,  it  should  militate  against  that  act,  and  I  have  never  been  able  entirely 
to  free  my  mind  from  that  doubt ;  but  at  present  I  think  that,  on  the  circum- 
stancest  the  plaintiff  might  maintain  trover/'     Lawbsnce,  J.,  says,  "  There  is 
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enou|rh  property  in  this  plaintifT  to  enable  him  to  maintain  troYer  against  a 
wrong*doer;  and  although  it  has  been  urged  that  the  contract  is  void^  with  le* 
spect  to  the  rights  of  third  persons,  as  well  as  between  the  parties,  yet,  as  far  as 
regards  the  possession,  it  is  good  as  against  all,  except  the  rendor  himself.*' 
It  is  impossible  to  distinguish  that  case  from  the  present:  but  it  has  been 
^contended  here,  that  tbo  defendants  were  not  wrong-doers ;— certainly  r^t^a 
not,  in  taking  the  effects  of  the  bankrupts,  but  they  are  wrong-doers  in  ^ 
taking  the  effects  of  a  third  person ;  they  had  no  right  to  take  goods  belonging 
to  the  plaintiff,  which  were  clearly  distinguishable  from  any  the  bankrupt  ever 
had. 

Park,  J.  If  this  had  been  a  question  between  Kitchen  and  the  basfcrupl,  it 
might  hare  borne  a  totally  different  complexion ;  but  whether  Mrs.  Croes  was 
lo  live  in  the  house,  or  Bttrtou*  was  altogether  immaterial,  as  against  the  defend- 
ants, and  the  case  which  has  been  referred  to  is  much  stronger  than  the  present 
There  it  was  holdent  thai  possession  of  a  ship  under  a  transfer,  void  for  non- 
compliance with  the  register  act,  is  a  sufficient  title  in  trover  against  a  stranger 
for  parts  of  the  ship,  being  wredied.  Admitting  that  the  defendants  were  not 
wrong-doers,  at  all  events  they  were  strangers,  and  possession  is  sufficient  tn 
enable  a  party  to  maintain  trover  against  a  stranger.  What  Chambhk,  J.,  says, 
is  very  material.  **  The  plaintiff  has  possession  under  the  rightful  owner».and 
that  is  sufficient  against  a  person  having  no  colour.'*  (Here  the  plaintiff  was 
let  into  possession  by  Kitchen,  the  rightful  owner.)  ^  An  agister,  &e.,  a  car- 
rier, a  factor,  may  bring  trover ;  even  a  general  bailment  will  suffice,  without 
being  made  for  any  special  purpose,  but  only  for  the  benefit  of  the  rightfiil 
owner."  It  was  immaterial  how  the  plaintiff  came  into  possession,  but  as  there 
was  no  dispute  between  him  and  Kitchen  the  verdict  must  stand. 

BuRROUGH,  J.,  concurring,  the  rule  was 

Dischaiged. 
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Three  executors  ordered  ^oods  to  be  sold  a«  the  goods  of  their  testator.  Thej  afterwirds 
sued  for  the  amount,  without  styling  themselves  executors,  and  without  joimng  a  fourth 
executor,  who  was  named  in  the  will:  /TeM,  that  they  might  recover. 

The  plaintiffs  sued  to  recover  the  value  of  timber  sold  and  delivered  to  the 
defendant. 

At  the  trial  before  Park,  J.,  last  Stafford  assises,  it  appeared  that  the  plain- 
tiffs, though  they  had  not  sued  as  executors,  were  three  of  the  executors  of  one 
Willcock,  who  had  appointed  four  executors  in  his  will ;  and  that  one  of  the 
plaintiffs  had  authorized  an  auctioneer  to  sell  the  timber  in  question,  as  the 
property  of  Willcock,  deceased.  A  verdict  having  been  found  for  the  plaintiffs, 
Peake,  Serjt.,  moved  to  enter  a  nonsuit  instead,  on  the  ground  that  all  the  four 
executors  ought  to  have  joined  in  this  action. 

Vaughanf  Seijt.,  who  was  to  have  shown  cause,  was  stopped  by  the  couvC, 
and  Peake  was  now  called  on  to  support  his  rule.  He  contended  that  the  auc- 
tioneer had  been  authorized  to  sell  the  timber  as  the  timber  of  the  deceased,  and 
it  was  clear  law,  that  where  several  executors  were  named  in  a  will  all  must 
join  in  an  action,  lest  any  who  were  omitted  should  afterwards  come  in  and 
sue.  It  was  true  that,  generally  speaking,  a  vendee  could  not  dispute  the  title 
of  a  party  who  was  in  possession  at  the  time  of  the  sale ;  but  the  auctioneer 
having  been  ordered  to  sell  the  timber  as  the  timber  of  the  deceased,  he  acted 
with  reference  to  tlie  executor's  title,  and  all  of  them  ought  to  have  joined  in 
the  action.     Webster  v.  Spencer,  3  B.  d(  A.  360. 

Best,  C.  J.  The  case  which  has  been  referred  to  is  distinguishable  fnm 
the  present.  In  that  case  the  *  plaintiffs  declared  as  executors,  and  when  rsiM 
they  do  that,  all  (as  Abbott,  C.  J.,  and  Holboydi,  J.,  said)  must  join*  ^ 
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But  that  expretAon  was  referable  to  the  form  of  action,  whioh  was  an  actkm 
expressly  by  executors ;  in  such  a  case  it  is  dear  that  all  must  join,  because 
they  derive  their  interest  under  the  will,  not  under  the  probate,  and  the  right  to 
sue  is  equal  in  all :  but  where  the  management  is  left  witli  three,  and  those 
three  enter  into  a  contract,  tliey  may  sue  alone,  without  styling  themselves  ex- 
ecutors. It  is  not  material  how  they  came  by  the  property,  but  how  they  have 
disposed  of  it :  if  they  alone  made  the  oontract,  they  alone  ought  to  sue ;  that 
is  the  short  ground  on  which  I  proceed,  though  it  might  have  been  otherwise 
if  they  had  declared  as  executors. 

PiAX,  J.  It  would  be  impossible  to  question  the  rule,  that  in  an  action  by 
executors,  all  the  executors  ought  to  be  joined,  because  the  law  has  been  so 
from  the  earliest  time ;  and  it  has  been  laid  down  that  even  an  infant  executor 
must  be  named.  But  in  the  present  case  the  order  to  sell  was  given  by  three 
persons ;  nothing  passed  to  show  that  they  were  acting  in  a  representative  cha- 
racter ;  snd  those  three  persons  having  sned  on  their  contract,  the  defendant 
could  not  have  set  off  any  debt  due  from  the  testator  to  him*  The  decision  of 
the  King's  Bench,  therefore,  which  hss  been  cited,  does  not  apply,  for  in  that 
case  the  parties  expressly  sued  as  executors.     The  present  rule  must  be 

Dischaiged* 

•179]  •HARRINGTON  v.  FRY. 

A  part^  who  takes  a  share  in  s  ship  under  a  eonveyanee  void  for  want  of  oanfbrmitf  with  the 
provisions  of  the  registry  sets,  is  not  linble  for  articles  furnished  to  the  ship,  unless  credit  be 
given  to  him  indiviaually,  or  he  holds  himself  out  as  owner. 

This  was  an  action  to  recover  tlie  price  of  stores  furnished  io  a  vessel  called 
the  Queen  Elizabeth. 

At  the  trial  before  Best,  C.  J.,  London  sittings  after  last  term,  it  appeared 
that  the  goods  had  been  ordered  by  Welsford,  a  part  owner  of  the  vessel,  on  his 
own  account  and  that  of  the  owners ;  but  he  did  not  name  the  defendant  as  an 
owner,  nor  did  the  plaintiff  ever  hear  of  him  as  an  owner  till  the  commence- 
ment of  this  action.  In  order,  however,  to  connect  him  with  the  ship,  two 
letters  were  put  in  from  the  defendant  to  Welsford*s  brother,  in  which  he  com- 
plained of  being  called  on  for  expenses  without  having  had  any  account  of 
them ;  regretted  that  the  concern  had  turned  out  ill,  and  desired  that  his  share 
might  be  sold  or  transferred  for  a  debt  of  64/.  19s.  4i.,  and  in  order  to  exona* 
rate  him  from  all  former  debts. 

On  the  part  of  the  defendant  it  appeared,  that  Welsford,  who  was  a  bankrupt, 
had  made  a  bill  of  sale  of  a  share  in  this  vessel,  in  1816,  to  defendant,  but  that  die 
bill  of  sale  only  recited  an  old  re^ster  of  the  vessel,  granted  at  the  port  of  Exe- 
ter, in  1812,  whereas,  the  vessel  bad,  in  1810,  been  registered  anew  in  the  port 
of  London,  and  the  register  at  Exeter  had  been  cancelled.  No  copy  of  this 
bill  of  sale  had  been  delivered  to  the  custom-house  in  London,  nor  had  any 
memorandum  been  endorsed  on  the  certificate  of  registry,  so  that  the  bill  of  sale 
was  a  nullity.  The  defendant  had  never  been  consulted,  nor  had  he  at  all  in- 
terfered in  the  management  or  destination  of  the  vessel,  or  derived  any  profit 
from  it 

*1801       *Under  the  direction  of  the  learned  chief  justice  the  plaintiff  was  non« 
-J  suited,  with  liberty  to  move  to  enter  a  verdict  for  the  amount  of  the 
price  of  the  goods. 

Vaughan^  Serjt,  now  moved  accordingly,  and  urged,  ihat  in  order  to  give  a 
party  a  title  to  sue,  or  a  liability  to  be  su^  in  respect  of  a  ship,  it  was  not  ne* 
cessary  he  should  be  strictly  the  legal  owner.  Trover  will  lie  for  one  who  is 
not  registered  owner,  Sutton  v.  Buck^  2  Taunt.  302;  and  in  Hubbard  v.  John-' 
Btone^  3  1  aunt.  206,  Wood,  B.,  says,  **  I  take  it  to  be  clear,  so  far  as  the  sta« 
tutes  have  nitherto  gonOf  that  if  there  were  no  registry,  no  certificate,  no  endorse* 
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aient,  and  no  delivery  of  a  copy,  the  sale  would  be  good  as  between  the  yendor 
4ttd  vendee,  though  for  want  of  these  requisites  the  ship,  if  she  traded,  would 
De  treated  as  a  foreign  ship,  and  liable  to  confiscation."  The  question,  there- 
fore, in  a  case  like  the  present,  is,  to  whom  the  credit  was  given,  and  it  is 
always  given  to  those  who  are  actually  and  beneficially  owners.  In  A^Iver  v. 
Humble^  16  East,  169,  Lord  Ellknborouoh  says,  that  to  incur  responsibility 
the  party  must  have  been  partner  in  fact,  or  must  have  been  held  out  as  such ; 
and  according  to  Abbott  on  Shipping,  125, 4  ed.,  liability  to  charges  may  be  in- 
curred by  one  who  is  not  legal  owner.  The  defendant,  as  a  partner,  has  had 
the  benefit  of  the  goods  which  have  been  furnished ;  he  is  bound  by  the  con- 
tract of  the  managing  owner,  and  cannot  be  permitted  to  pervert  the  register  acts 
to  the  purposes  of  injustice.  TrewhtUa  v.  Rowe^  1 1  East,  436,  is  distinguish- 
able, for  in  that  case  the  party  sought  to  be  charged  was  not  owner  in  fiict  or 
in  law. 

Best,  C.  J.  A  man  can  only  be  charged  in  respect  of  property  in  a  ship 
either  upon  credit  given  to  him,  or  *as  legal  owner,  or  as  having  holden  r«|g| 
himself  out  as  legal  owner.  In  the  present  case,  the  defendant  never  ^ 
held  himself  out  as  owner«— the  plaintiff  never  knew  he  was  owner,  and  the 
contract  was  made,  not  with  any  individuals  by  name,  but  with  the  owners  ge- 
nerally ;  which  distinguishes  this  from  the  case  relied  on,  where  credit  was 
given  to  certain  persons  by  name,  though  they  had  ceased  to  be  owners.  Now, 
was  the  present  defendant  an  owner?  No.  The  conveyance  of  1816  was 
mere  waste  paper ;  it  recited  that  the  vessel  was  then  registered  at  Exeter, 
which  was  so  far  from  being  the  case,  that  ever  since  1815  she  had  been  regis- 
tered in  London.  It  is  clear,  however,  that  if  a  ship  remove  from  one  port  to 
another  as  her  home,  and  there  is  a  change  of  owners,  there  must  also  be  a  new 
register,  and  they  who  desire  to  discover  the  true  owners,  must  search  the  re- 
gister at  the  ship's  port.  By  7  d&  8  W.  3,  c.  22,  s.  21,  it  is  enacted,  ^That 
no  ship's  name  registered  shall  be  afterwards  changed  without  registering  such 
ship  de  novo,  which  is  hereby  required  to  be  done  upon  any  transfer  of  pro- 
perty to  another  port,  and  delivering  up  the  former  certificate  to  be  cancelled, 
nnder  the  same  penalties  and  in  Uie  like  method  as  is  hereinbefore  directed ; 
and  that  in  case  there  be  any  alteration  of  property  in  the  same  port  by  the  sale 
of  one  or  more  shares  in  any  ship  after  registering  thereof,  such  sale  shall 
always  be  acknowledged  by  endorsement  on  the  certificate  of  the  raster  before 
two  witnesses,  in  order  to  prove  that  the  entire  property  in  such  ship  remains 
to  some  of  the  subjects  of  England,  if  any  dispute  arises  concerning  the  same.*' 
And  though  many  parts  of  that  statute  have  been  repealed,  this  enactment  re- 
mains in  force ;  for  by  26  6.  3,  c.  60,  s.  43,  it  is  enacted, '« that  all  and  every 
matter  contained,  ^c,  in  any  act  or  acts  of  parliament  heretofore  passed  touch- 
ing the  trade,  shipping,  and  navigation  of  Great  Britain,  &;c.,  which  is  not  here- 
by expressly  'altered  or  repealed,  shall  remain  and  continue  in  full  force  r^ioA 
and  effect  to  all  intents  and  purposes  whatever,  and  so  far  as  the  same  ^ 
relate  to  the  registry  of  ships  and  vessels,  shall  be  deemed  and  taken  to  extend 
and  apply  in  every  respect  to  all  ships  and  vessels  authorized  and  required  by 
this  act  to  be  registered  and  to  have  certificates  of  registry."  Under  the  84  6. 
3,  c.  68,  it  is  true,  that  if  there  be  no  change  of  port,  a  ship  may,  upon  a  change 
of  owners,  be  registered  at  her  old  station,  but  if  she  is  removed,  there  must  be 
a  new  register  where  the  managing  owner  lives.  In  the  present  instance  Wels- 
ford  was  the  managing  owner,  and  lived  in  London.  If  defendant  had  been  an 
owner,  he  must  have  been  so  in  1812  under  the  Exeter  register;  but  his  name 
does  not  appear  in  that  instrument,  and  the  conveyance  of  1816  was  a  nullity, 
because  the  26  G.  2,  c.  60,  requires  that  the  registry  shall  be  set  out  in  the 
conveyance,  and  if  this  be  omitted  no  interest  passes ;  according  to  the  deci- 
sions, not  even  an  equitable  interest  But  though  the  defendant  was  not  the 
true  owner,  he  might  have  been  chai^d  if  he  held  himself  out  as  owner ;  if  he 
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appeared  as  owner,  the  defecdveneas  of  the  conveyance  would  not  avail  him. 
But  the  defendant  was  neither  held  out  as  owner,  nor  did  the  plaintiff  consider 
him  as  such,  at  the  time  of  the  contract,  and  if  he  had  consulted  the  registry  at 
the  custom-house,  he  would  have  seen  that  he  was  not  owner.  The  cases 
cited  do  not  bear  on  the  question ;  and  in  M'lvtr  v.  Humble^  Bayley,  J.,  put 
the  point  on  the  ground  I  now  take.  The  defendant  had  no  interest  in  the 
ship,  he  never  held  himself  out  as  owner,  nor  was  credit  ever  given  to  him,  and 
therefore  he  ought  not  to  be  charged. 

Park,  J.  The  point  has  been  decided  long  ago  by  a  variety  of  authorities, 
and  the  nonsuit  ought  not  to  be  set  aside.  I  concur  in  the  principle  which  has 
*18al  ^^^  *urged,  that  if  a  man  holds  himself  out  as  an  owner,  he  shall  not 
•^  divest  himself  of  responsibility  by  setting  up  a  defective  conveyance. 
But  the  defendant  never  held  himself  out  as  owner,  nor  was  the  credit  given 
to  him.  ' 

BuRROuoH,  J.  The  only  question  here  is,  whether  there  was  a  contract  in 
fact  with  the  defendant,  or  whether  he  held  himself  out  as  owner.  The  plain- 
tiff must  go  upon  one  or  other  of  the  two  grounds ;  but  he  cannot  here  rely  on 
either,  for  there  was  no  contract  in  fact  with  the  defendant,  and  he  never  ap- 
peared as  owner.  We  do  not  decide  that,  if  he  holds  himself  out  as  owner,  he 
shall  escape  liability  by  a  defective  conveyance ;  but  as  the  facts  have  turned 
out,  there  is  no  pretence  for  charging  the  defendant,  and  the  rule  which  has 
been  prayed,  must  be 

Refused. 


LIDDARD  V.  KAIN. 

The  defendant,  after  telling  the  plaintiff  that  one  of  two  horses  he  vras  about  to  sell  had  a 
cold,  agreed  to  deliver  both  at  the  end  of  a  fortnight  sound  and  free  from  blemish :  at  the 
end  of  the  fortnight  the  horses  were  delivered,  one  with  a  cough,  and  the  other  with  a 
swelled  leg,  a  ftiult  that  was  also  apparent  at  the  time  of  the  ^e.  In  an  action  for  the 
price,  a  verdict  having  been  found  for  the  defendant,  the  court  refused  to  grant  a  new  trial. 

Assumpsit  to  recover  the  value  of  horses  sold  and  delivered.  At  the  trial 
before  Best,  C.  J.,  Middlesex  sittings  afler  Easter  term  last,  the  defence  was, 
that  at  the  time  of  the  purchase,  the  plaintiff  agreed  to  deliver  the  horses  at  the 
end  of  a  fortnight,  sound  and  free  from  blemish,  and  that  at  the  end  of  the  fort- 
night one  had  a  cough  and  the  other  a  swelled  leg ;  but  it  also  appeared,  tliat 
*184l  ^^  seller  informed  the  buyer  that  *one  of  the  horses  had  a  cold  on  him, 
-^  and  that  this  as  well  as  the  swelled  leg  was  apparent  to  every  observer. 

The  jury  having  found  a  verdict  for  the  defendant, 

WUdty  Serjt.,  moved  for  a  new  trial,  on  the  ground  tliat  where  defects  are 
patent,  a  warranty  against  them  is  inoperative. 

Sed  per  Curiam.     The  warranty  did  not  apply  to  the  time  of  the  sale,  but 
to  a  subsequent  period.     There  is  no  pretence  for  disturbing  the  verdict. 

Rule  refused. 


BRINDLEY  v.  DENNETT. 

Where  there  were  counts  in  the  same  declaration  for  work  and  labour  as  an  attorney,  and  for 
work  and  labour  generally,  the  court  refused  to  strike  any  out  as  unnecessary. 

The  declaration  contained  two  counts  for  work  and  labour  by  the  plaintiff, 
as  an  attorney,  two  for  work  and  labour  generally,  and  the  usual  money  counts. 

WUde^  Serjt.,  moved  to  strike  out,  as  unnecessary,  the  counts  for  work  and 
labour  as  an  attorney,  referring  to  Mteke  v.  Oxlade^  1  N.  R.  289 ;  Gabell  v. 
ShaWt  2  Chit.  299,  and  other  cases,  as  express  authorities  in  favour  of  his 
mi  tion. 

VOL.  IX.  68 
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Bat  the  Gofart  (Bsbt,  C.  J.,  was  absent)  refused  the  application,  considering 
it  as  more  rezatious  than  the  plaintiff's  coanis ;  and  Wiide 

Took  nothing. 


•PALMER  and  Others  v.  PRATT.  [•ISS 

K.,  an  East  India  captain,  having  borrowed  money  of  R.,  in  order  to  secure  R.,  arranged  wiih 
P.  that  K.  should  draw  in  &vour  of  R.  bills  on  C.,  (P.'s  agent  in  Calcutta,)  payable  at  thirty 
days  after  the  arrival  of  the  ship  B.,  which  bills  R.  was  to  endorse  to  P.,  and  P.  was  to  ne- 

fotiate  on  Calcutta  upon  K.'s  consigning  to  C.  goods  to  double  ths  amount  of  tbe  bill: 
tadt 
First,  That  P.  had  no  insurable  interest  in  these  bills. 

Secondly,  That  even  oapposing  he  had,  he  oould  not  rooover  upon  a  policy  describing  them 
as  bilus  of  exchange. 

■ 

This  was  an  action  of  assumpsit,  brought  on  a  policy  of  insurance  subscribed 
hj  the  defendant,  for  500/. 

The  defendant  pleaded  the  general  issue,  and  paid  16/.  into  court,  on  the 
count  for  money  had  and  received,  that  being  the  premium  receired  by  him. 
The  cause  was  tried  at  the  sittings  in  London,  after  Trinity  term,  1822,  before 
DALUks,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff  for  485/.  (being  the 
remainder  of  the  sum  claimed,)  subject  to  the  opinion  of  the  court,  on  a  case  in 
substance  as  follows : 

The  policy  of  insurance  on  which  this  action  was  brought,  bore  dale  the  Mdi 
of  August,  1818,  and  was  effected  for  and  on  account  of  the  plaintiffs. 

The  voyage  or  risk  was,  by  the  policy,  expressed  to  be  **  at  and  from  Lon* 
don,  to  all  or  any  ports  and  places  wheresoever  and  whatsoever  on  this  side,  at 
and  beyond  the  Cape  of  Grood  Hope  and  elsewhere,  during  the  ship's  stay  at 
each  port  and  place,  and  on  all  services,  until  her  safe  arrival  at  Calcutta,  upon 
any  kind  of  goods  and  merchandises,  dz».,  of  and  in  the  ship  named  the  Para- 
gon, whereof  G.  B.  Keene  was  master." 

The  insurance  was,  by  the  policy,  declared  to  be  '*  on  two  bills  of  exchange," 
drawn  by  Keene  on  Cruttenden  and  Mackillop,  of  Calcutta,  the  one  for  1500/., 
the  other  for  500/. 

The  perils  insured  against  were  those  commonly  enumerated  in  policies,  and 
the  policy  was  subscribed  by  the  defendant,  at  a  premium  of  3  per  cent. 

The  circumstances  that  led  to  the  insurance  were  as  follow :  keene,  the  cap- 
tain of  the  Paragon,  had  *purchased  goods  on  his  own  account,  as  an  r«|gtf 
adventure  for  the  voyage ;  and  these  goods  having  been  in  part  purchased  *- 
by  means  of  advances  made  to  him  by  Edmund  Read,  a  ship  and  insurance- 
broker,  it  was  found,  on  the  settlement  of  accounts  between  them  at  Gravesend, 
before  the  vessel  sailed,  that  the  captain  was  indebted  to  Read  about  2000/. 

It  was  therefore  agreed  between  them,  that  if  Read  could  negotiate  bills  for 
about  what  was  due  he  should  do  so. 

In  pursuance  of  this  object  Read  applied  to  the  plaintiffs,  merchants  in  Lon- 
don, who  thereupon  agreed  to  negotiate  bills  on  Calcutta  to  the  amount  of  2000/., 
one  set  for  1500/.  and  another  for  500/.  They  required  Read's  endorsement 
upon  the  bills,  and  therefore  the  bills  were  to  be  made  payable  to  him.  The 
plaintiffs  instructed  him  to  have  them  drawn,  payable  thirty  days  after  the  ar- 
rival of  the  Paragon  at  Calcutta,  at  the  exchange  of  29.  2i</.  a  rupee,  which  was 
then  the  current  rate  of  exchange  between  London  and  Calcutta,  and  required 
that  Keene  should  consign  to  Cruttenden  and  Mackillop,  on  whom  the  bills 
were  to  be  drawn,  goods  to  about  double  the  amount  of  the  sum  for  which  they 
were  to  be  drawn,  to  place  them  in  funds,  so  that  they  might  accept  the  bills. 
The  plaintiffs  instructed  Read  to  effect  policies  on  bills,  and  to  leave  uninsured, 
goods  to  the  amount  of  the  bills. 

The  captain  being  informed  of  the  nature  of  the  proposed  transaction,  agreed 
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to  itB  tenns,  and  draw  the  two  bills  stated  in  the  policy,  which  were  in  dupli- 
cate, the  one  of  them  was  for  4628  rupees  6  annas,  and  the  other  for  13,584 
rupees  14  annas,  and  the  tenor  of  them  was  as  follows : 

**  London,  25th  August,  1818. 

^  At  thirty  days  after  the  arrival  of  the  ship  Parsffon  at  Calcutta,  pay  this  my 
*1871  ^^^  ^^  exchange,  second  and  *third  not  paid,  to  the  order  of  Mr.  Ed- 
-J  mund  Read,  13,584  sicca  rupees  14  annu  vidue  received,  which  place 
to  account  of 

G.  B.  Kbknb. 

**  To  Messrs.  Omttenden  and  Mackillop,  Calcutta. 

'*  (Endorsed)        Edmund  Bead  J* 

Read  received  from  the  plaintiffs  the  2000/.  upon  the  bills ;  the  captain  8h^>- 
ped  on  board  the  vessel  to  the  order  of  Cnittenden  and  Mackillop  a  quantity  of 
goods,  exceeding  in  value  the  two  bills,  and  signed  bills  of  lading  thereof  in  tri- 
plicate to  Cruttenden  and  Mackillop. 

Read,  on  behalf  of  the  plaintiffs,  then  proceeded  to  effect  the  policy  in  ques- 
tion at  their  expense  and  for  their  benefit.  Before  the  defendant  subscribed  the 
policy,  he  was  informed  by  Read  that  the  insurance  was  on  bills  payable  on  the 
arrival  of  the  Paragon,  and  Read  ahao  stated,  that  it  was  better  than  on  goods, 
because  not  liable  to  average. 

It  was  left  to  Read  to  raise  the  money  in  the  best  way  he  could.  The  bills 
of  lading  were  not  given  as  a  security  to  the  plaintiffs,  but  to  Cruttenden  and 
Mackillop,  who  wera  the  agents  of  the  plaintiffs  in  India. 

The  ship  afterwards  sailed  with  the  goods  and  one  set  of  the  bills  on  board. 
There  were  purposely  left  uninsured  on  board  of  the  ship  goods  of  the  captain 
to  the  full  value  of  the  bills. 

In  the  course  of  the  voyage  the  ship  was  totally  lost,  together  with  the  set 
of  bills  and  the  said  goods,  by  perils  of  the  seas,  such  as  were  insured  against 
by  the  policy ;  and  neither  the  ship  nor  the  set  of  bills,  nor  the  goods,  nor  any 
part  diereof,  ever  arrived  at  Calcutia,  nor  were  either  of  the  bills  ever  paid  or 
accepted. 

A  bill-broker,  much  conversant  with  the  trade  to  the  East  Indies,  being  called 
*1881  ^^^  ^^  plaintiffs,  stated,  that  *the  practice  here  described  had  been  fre- 
•^  quent  from  1810  or  1811 :  he  could  not  name  any  instance  where  bills 
were  so  drawn,  and  the  ship  had  not  arrived.  The  consignment  is  to  induce 
the  drawee  to  accept  the  bills.  The  object  of  drawing  bills  in  this  manner  is  to 
put  the  captains  and  officers  of  East  India  ships  in  cash  to  pay  for  their  invest- 
ments. Formerly  this  was  done  by  respondentia;  respondentia  still  continues ; 
tome  prefer  one  mode,  some  the  other.  Bills  are  not  so  taken  unless  where 
the  drawer  takes  out  goods,  or  has  funds  in  India.  The  witness  knew  of  no 
instance  of  biUs  being  so  taken,  unless  where  goods  were  carried  out  to  India. 
The  goods  are  consigned  to  the  person  on  whom  the  bills  are  drawn«  If  the 
goods  are  lost  and  the  ship  arrives,  the  bills  are  paid;  if  the  goods  arrive  and 
the  ship  is  lost,  the  bills  are  not  paid.  In  that  case,  the  holder  of  the  biUa  has 
no  remedy  against  the  drawer. 

The  chief  justice  desired  the  jury  to  consider  whether  the  advance  of  the 
2000/.  was  made  on  the  contingency  of  the  Paragon's  arrival  at  Calcutta ;  and 
the  jury  found  that  it  was  made  on  such  contingency. 

'fhe  question  for  the  opinion  of  the  court  was,  whether,  under  these  circum- 
atanees,  the  plaintiffs  were  entitled  to  recover  upon  the  policy  1  If  they  were, 
the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Taddy^  Seijt.,  for  the  plaintiffs.  The  plaintiffs  had  an  insurable  interest, 
and  are  entitled  to  recover.  The  only  grounds  on  which  the  contrary  can  be 
Jiaiutained  are,  either  that  there  was  no  contingency  in  the  subject-matter  of 
the  insurance,  or,  that  it  was  improperly  described  as  a  bill  of  exchange.  But 
the  money  advanced  by  the  plaintiffs  on  the  credit  of  the  bills  was  dearly  in 
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hazard,  and  if  the  ship  failed  to  arrive  they  had  no  ^other  security  than  rtton 
this  insurance.  The  bills  of  lading  belonged  to  Cruttenden  and  Mackil*  1- 
lop,  and  were  forwarded  to  them,  to  induce  them  to  accept  the  bills  of  ex- 
change ;  but  the  vessel  having  failed  to  arrive^  they  were  not  liable  to  accept 
those  bills,  and  the  plaintiffs  were  utterly  deprived  of  whatever  benefit  they 
would  have  derived  from  the  acceptance,  so  that  they  had  the  same  interest  in 
the  bills,  that  a  party  who  insures  a  life  has  iu  the  continuance  of  the  life. 
Then  as  to  the  objection,  that  these  instruments  were  not  bills  of  exchange, 
because  only  payable  on  a  contingency,  it  must  be  admitted,  that  strictly  and 
technically  speaking,  this  was  the  case.  But  in  common  language  they  would 
have  been  called  bifis,  and  it  was  suflicient  to  describe  them  as  such  in  a  policy 
of  insurance,  for  in  a  policy  no  greater  degree  of  precision  is  necessary  than  ie 
requisite  to  inform  the  underwriter  what  it  is  he  undertakes  to  insure.  Thus, 
an  insurance  of  a  lease  will  cover  an  underlease,  or  a  lease  with  alterations  and 
additions ;  and  a  factor  may  insure  his  lien  by  insuring  the  goods  on  which  he 
claims  it :  Goilin  v.  London  AB9uranct  Company^  1  Burr.  489.  But  the  only 
difference  between  the  present  and  ordinary  bills,  is,  that  an  endorsee  could  not 
sue  in  his  own  name.  The  instruments  are  valid,  though  not  negotiable,  and 
may  be  considered  as  in  the  nature  of  a  promissory  note. 

The  defendant's  counsel  was  stopped  by  the  court. 

Best,  C.  J.  I  have  no  doubt  on  this  case,  although  I  am  sorry  the  objec- 
tions have  been  taken,  because  the  defendant  received  a  high  premium,  and  the 
nature  of  the  risk  was  fully  explained  to  him.  But  there  are  *two  ob-  r»|AA 
jections  to  the  plaintiffs  recovering ;  one,  that  they  had  no  insurable  inte-  I- 
rest ;  the  other,  that  if  they  had,  they  have  failed  to  describe  it  properly.  First 
then,  what  do  they  propose  to  insure  ?  Bills  of  exchange  :-~-4nd  according  to 
the  language  of  the  policy  these  might  have  been  good  legal  bills ;  but  on  the 
record  it  appears,  that  they  were  only  payable  at  thirty  days  afWr  the  arrival 
of  the  ship  Paragon  ;  so  that  if  the  ship  did  not  arrive  die  bills  would  never  be 
paid.  What  the  plaintiffs  therefore  proposed  to  insure,  was  not  a  bill  of  ex- 
change, but  a  right  to  recover  money  in  case  of  the  arrival  of  the  ship :  now, 
though  a  bill  of  exchange  may  be  accepted  on  a  contingency,  it  cannot  be  so 
drawn,  lest  the  money-market  should  be  loaded  with  insuruments  that  would 
afford  no  security  to  the  holder.  It  has  been  argued,  however,  that  these  in- 
struments were  valid  though  not  negotiable,  and  that  they  were  binding  on  the 
drawer  in  the  same  way  as  a  promissory  note.  But  before  the  statute  of  Ann, 
a  promissory  note  payable  on  a  contingency  would  have  been  void,  as  appears 
by  the  case  of  Pearson  ▼•  Garret,  Comb.  227,  and  this  is  equally  the  case  at 
present,  even  between  the  original  parties ;  Ferrii  v.  Bond,  Bayley  on  Bills, 
4th  ed.  13,  n.  The  instruments  in  question,  therefore,  were  waste  paper;  the 
plaintiffs  have  lost  nothing  by  them,  because  they  could  have  recovered  nothing 
on  them ;  and  so  far  from  having  lost  money,  or  even  put  it  in  risk,  the  consi- 
deration for  their  loan  being  void,  they  might  sue  the  borrower  in  an  action  for 
money  had  and  received.  There  was,  therefore,  no  insurable  interest,  because 
there  was  no  risk.  But  even  if  there  had  been  an  insurable  interest,  it  was  in- 
cumbent on  the  plaintiffs  oorrecdy  to  describe  what  it  was  they  insured :  that 
they  have  not  done.  This  is  not  an  insurance  on  biUs,  but  against  a  want  of 
validity  in  bills.  But  it  has  *been  argued,  that  in  common  parlance  r*|Q| 
these  are  bills,  and  that  the  language  of  common  parlance  is  sufficient  ^ 
for  a  policy  of  insurance.  I  think  not;  for  the  underwriter  might  say  he 
thought  he  was  insuring  good  bills,  whereas  these  had  no  character  of  a  bill. 
The  cases  which  have  been  cited,  are  decisions  on  things  well  known  and 
commonly  talked  of;  whereas  the  practice  which  has  occasioned  the  present 
question  is  of  so  recent  a  date,  that  there  can  be  no  common  parlance  about  it. 
But  the  cases  are  rather  against  the  plaintiffs.  In  Gregory  v.  ChristUt  Park 
Ins.  4th  ed.  II9  even  under  the  very  general  term  effeeiSf  money  spent  in  die 
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ooane  of  the  voyage*  for  the  use  of  the  ship,  was  holden  not  to  he  insurable 
except  under  an  established  usage.  I  see  no  connection  between  the  present 
ose  and  cases  of  insurance  for  Ufe ;  and  as  for  the  insurance  on  a  lease,  the 
question  can  never  arise  in  the  way  it  has  been  pressed  in  argument. 

I  regret  that  we  are  compelled  to  come  to  this  decision,  because  insurance 
transactions  ought  to  be  conducted  uberrima  fide ;  but  the  present  is  a  new 
practice,  and  the  parties  who  engage  in  it  must  take  the  consequence.  There 
are  many  other  ways  of  insuring  the  same  interest  without  having  recourse  to 
this  expedient :  the  money  might  have  been  lent  on  respondentia  or  the  goods 
might  have  been  consigned  to  a  third  person  in  India,  and  the  bills  of  lading 
endorsed  to  him.  As  the  transaction  stands  at  present,  the  plaintiffs  must  sul^ 
mit  to  be  nonsuited. 

Park,  J.  I  think  the  plaintiffs  had  no  insurable  interest,  because  there  was 
no  event  in  which  they  could  have  sustained  loss.  The  jury,  it  is  true,  have 
found  that  the  advance  was  made  on  a  contingency ;  but  it  is  dear,  that  if  the 
*102l  ^^^^^  ^^re  not  paid  in  India,  the  'plaintiffs  were  entitled  to  recover  back 
-^  their  money  in  England :  besides,  if  the  money  had  been  lent  on  a  con- 
tingency, the  plaintiffs  would  have  stipulated  for,  and  have  received  the  high 
interest  which  is  usually  paid  in  such  cases.  I  admit,  that  a  party  who  has 
only  a  special  interest  in  goods,  may  recover  in  respect  of  that  interest  on  a 
general  insurance ;  but  still  the  subject-matter  of  the  insurance  must  appear 
with  sufficient  certainty  on  the  policy*  and  it  is  the  duty  of  the  court  to  restrain 
these  novelties ;  for  though  a  |K>licy  is  but  a  vague  and  indefinite  instrument, 
and  the  language  employed  in  it  need  not  be  technical,  yet  it  ought  to  appear, 
at  least,  that  the  insurance  effected  is  valid.  In  Uie  present  case,  even  suppos 
log  the  plaintiffs  to  have  had  an  insurable  interest,  it  is  not  well  described. 
The  instruments  insured  are  not  bills  of  exchange,  but  mere  waste  paper. 

Bdrsovoh,  J.  These  instruments  were  not  bills  of  exchange,  and  therefore 
the  plaintiffs  could  not  recover  in  respect  of  them  under  this  policy.  I  am  not 
for  introducing  new  modes  of  expression  into  the  policy  of  insurance,  which  is 
a  useful  contract,  and  ought  therefore  to  be  conducted  under  the  ancient  and 
received  forms.  The  instances  which  have  been  adduced  in  argument,  of  an 
agreement  for  a  lease,  or  a  lease  with  alterations  being  insurable  under  the  de- 
nomination of  a  lease,  do  not  apply  to  the  present  case ;  and  considering  that 
the  plaintiffs  had  neither  an  insurable  interest,  nor  have  properly  described  the 
interest  they  proposed  to  insure,  the  defendant  is  entitled  to  have  a  judgment 
of  nonsuit  entered  up. 

Judgment  of  nonsuit  accordingly. 

•193]  ♦STAMFORD  v.  SINCLAIR  and  Others. 

Avowry,  "  that  for  all  the  time  during  which  the  rent  was  accruing  due,  and  from  thence 
until  aiid  at  the  time  when,  &c.,  and  until  and  at  the  death  of  T.  F.,  the  plaintiff  held  the 
place  in  which,  ^c,  aa  tenant  to  T.  F.  in  the  lifetime  of  T.  F.  under  a  demise,  and  because 
two  years'  rent  due  from  the  plaintiff  to  T.  F.  in  his  lifetime  remained  unpaid,  and  because 
the  plaintiff  remained  in  possession  of  the  place  in  which  from  the  death  of  T.  F.  till  the 
time  when,  6lc,,  the  avowants,  as  executors  of  T.  F.,  distrained  :**  Held  sufficient  on  de- 
murrer. 

Rbplevin.  Defendants,  as  executors  of  Thomas  Fraser,  deceased,  avowed 
the  taking,  in  August,  1823,  in  the  place  mentioned ;  because  the  plaintiff,  for 
all  the  time  during  which  the  rent  thereinafter  mentioned  was  accruing  due,  and 
from  thence  until  and  at  tlie  time  when,  ^c,  and  until  and  at  the  time  of  the 
death  of  Thomas  Fraser,  held  the  place  in  which,  iie,,  as  tenant  to  Fraser,  in 
the  lifetime  of  Fraser,  under  a  demise  made  to  him,  at  a  yearly  rent  payable 
quarterly ;  and  because  247/.,  the  value  of  the  rent  for  two  years,  due  from  the 
plaintiff  to  Fraser,  in  his  lifetime,  (which  Fraser  died  March  12,  1823,)  re- 
mained unpaid  to  Fraser  or  his  executors ;  and  because  the  plaintiff  remained 
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in  possession  of  the  plsee  in  which,  from  the  death  of  Fraser  dU  ihe  time 
when,  &>c* 

In  a  second  avowry  the  defendants  avowed  the  taking,  because  the  plain- 
tiff held  the  place  in  which,  ^.,  as  tenant  to  the  defendants,  by  virtue  of  a  de- 
mise made  to  him  under  a  yearly  rent,  payable  quarterly ;  and  because  146/. 
rent,  for  three  quarters,  was  due  to  defendants;  and  because  the  defendant 
stayed  in  possession  of  the  place  in  which,  du;.,  until  the  time  when,  &c. 

On  the  second  avowry  the  plaintiff  entered  a  nolle  prosequi.  To  the  first  he 
demurred. 

Taddy^  Seijt,  in  support  of  the  demurrer.  At  common  law  a  distress  could 
only  be  made  during  the  continuance  of  the  demise ;  here,  on  the  face  of  the 
avowry,  it  appears  3)at  the  distress  was  made  subsequently,  for  it  is  averred 
that  the  plaintiff  held  the  land  as  tenant,  *until  the  death  of  Fraser.  It  r«i  n^ 
is  alleged,  indeed,  that  the  plaintiff  continued  in  possession ;  but  tbe  ^ 
possession  of  the  occupier  will  not  of  itself  authorize  a  distress ;  there  must  be 
some  privity  between  him  and  the  party  distraining.  The  statute  8  Ann,  c.  14, 
gives  a  right  to  distrain,  where  the  title  of  the  landlord  continues,  as  well  as  the 
possession  of  the  tenant,  even  though  the  demise  shall  have  determined ;  bat 
on  these  pleadings  it  does  not  appear  that  the  avowants  had  any  title,  and  the 
statute  would  have  been  unnecessary  if  mere  possession  would  authorize  a  dis- 
tress. 

The  11  G.  3,  c.  19,  s.  22,  does  not  extend  to  distress  by  executors  for  free- 
hold rent,  under  32  H.  8,  c.  37.  And  the  avowry  is  not  sufficient  under  32 
H.  8,  because  it  does  not  appear  that  the  testator  was  seised  of  any  estate  of 
freehold  in  the  rent  distrained  for. 

Ptaki^  Seijt,  contri.  The  avowry  is  sufficient  within  the  terms  of  11  G.  2, 
c.  10,  s.  22,  which  are  comprehensive  enough  to  include  a  case,  such  as  the 
present,  and  to  enable  executors,  where  the  tenant  continues  in  possession,  to 
distrain  for  the  arrears'  of  a  freehold  rent,  due  in  the  life  of  their  testator ;  the 
present  avowants  have  brought  themselves  within  the  language  of  the  statute, 
and  have  also  shown  that  the  plaintiff  was  in  possessession,  and  at  least  a  te- 
nant from  year  to  year,  which  is  an  answer  to  the  objection  that  the  demise  to 
the  plaintiff  was  ended.  But  it  appears  from  Co.  Lit.  102  a,  b,  and  Hoot  v. 
BaU^  1  Ld.  Raym.  172,  that  the  statute  32  H.  8,  also  has  always  received  an 
extended  and  beneficial  construction,  and  Fowd  v.  KiUick,  1  Selw.  N.  P.  2d 
ed.  709,  n.,  is  in  point  for  the  avowants.  Renvin  v.  H'afkin^  1  Selw.  N.  P. 
2d  ed.  700,  which  seems  contra,  was  decided  before  the  stat.  G.  2.  Unless 
the  ^contrary  is  alleged  it  must  be  intended  that  the  testator  was  entitled  r^igR 
to  the  rent  in  fee,  which,  as  well  as  a  re»t  for  life,  must  be  taken  to  be  ^ 
witliin  the  protection  of  the  statute. 

Taddy^  Serjt,  in  reply.  It  does  not  appear  on  the  avowry  that  the  testator 
was  seised  of  a  rent  in  fee :  it  is  true,  that  fact  was  presumed  in  Martin  v. 
Burton^  1  B.  ^  B.  270,  but  the  presumption  arose  after  verdict :  besides  rents 
in  fee  are  not  mentioned  in  32  H.  8. 

Best,  C.  J.  If  the  plaintiff  were  ontided  to  our  judgment  in  this  case,  the 
executors  of  a  lessor,  who  died  seised  of  a  freehold  rent,  would  have  no  remedy 
for  arrears  accruing  in  the  testator's  lifetime,  until  a  new  act  of  parliament 
should  have  been  passed.  But  I  am  of  opinion  that  the  answer  which  has  been 
given  on  the  part  of  the  avowants  to  tliis  demurrer  is  satisfactory,  and  that  the 
avowants  have  done  all  which  the  statute  of  G.  2,  requires.  I  put  the  statute 
of  8  Ann  out  of  the  question,  for  since  the  statute  of  G.  2  all  the  avowant  need 
do,  is,  to  state  on  the  record  as  much  as  is  necessary  to  show  a  primi  facie 
right,  and  if  there  be  any  answer  it  is  for  the  plaintiff  to  plead  it  in  bar.  It  is 
enacted  in  the  twenty-second  section  of  that  statute,  that  it  shall  be  lawful  for  all 
defendants  in  replevin  **  to  avow  or  make  conusance  generally  that  the  plaintiff  in 
replevin,  or  other  tenant  of  the  lands  and  tenements  whereon  such  distress  iras 
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made,  enjojed  the  same  under  a  grant  or  demise  at  such  a  certain  rent,  during 
the  time  wherein  the  rent  distrained  fur  incurred,  which  rent  was  then  and  still 
remains  due.'*  All  that  the  statute  requires  lias  been  done ;  the  avowants  have 
*lfifi1  *shown  that  the  tenant  was  in  possession,  and  tiie  rent  due :  the  statute 
-I  then  says,  **  without  further  setting  forth  the  grant,  tenure,  demise,  or 
title  of  such  landlord  or  landlords,  lessor  or  lessors,  &c.,  any  law  or  custom  to 
the  contrary  notwithstanding."  In  the  teeth  of  these  words  it  is  contended,  on 
the  part  of  the  plaintiff,  that  the  avowant  ought  to  show  his  title :  but  I  am 
clearly  of  opinion  that  this  case  is  within  the  words  of  the  act,  and  that  it  is  not 
necessary  to  set  out  more  of  the  avowant's  title  than  has  been  set  out  here. 
But  it  has  been  contended  for  tlie  avowants  that  they  are  entitled  to  our  judg- 
ment, independently  of  the  II  G.  2.  That  the  testator  was  owner  of  the 
rent,  and  that  unless  the  contrary  is  alleged,  it  must  be  taken  he  was  owner 
in  fee,  to  which  it  has  been  answered,  that  such  an  ownership  is  not  with- 
in the  relief  afforded  by  32  H.  8,  e.  37,  by  which  it  is  enacted  that  it  shall 
be  lawful  for  the  executors  and  administrators  of  every  tenant  in  fee-sim- 
ple, fee-tail,  or  for  life,  of  any  rent-service,  rent-charge,  rent-seek,  or  fee-farm, 
''  unto  whom  any  such  rent  or  fee-farm  is  or  shall  be  due,  and  not  paid  at 
the  time  of  his  death,  to  distrain  for  the  arrearages  of  all  such  rents  and 
fee-farms  upon  the  lands,  tenements,  and  other  hereditaments,  which  were 
charged  with  the  payment  of  such  rents  or  fee-farms,  and  chai^eable  to  the 
distress  of  the  said  testator,  so  long  as  the  said  lands,  &c.,  continue,  remain, 
and  be,  in  the  seisin  or  possession  of  the  said  tenant  in  demesn,  who  ought  im- 
mediately to  have  paid  the  said  reut  or  fee-farm,  so  being  behind  to  the  said 
testator  in  his  life,  or  in  the  seisin  or  possession  of  any  other  person  or  persons 
claiming  the  said  lands,  d&c,  only  by  and  from  the  same  tenant,  by  purchase, 
gift,  or  descent."  It  is  therefore  admitted,  that  if  this  is  a  case  widiin  the  sta- 
tute, the  tide  of  the  landlord  need  not  be  set  out.  But  I  am  not  disposed  to 
*107n  ^^"^^  ^^  *con8truction  of  the  statute :  payment  of  rent  is  rent-service ; 
^  the  money  is  received  in  lieu  of  the  service,  and  Powel  v.  IRUick  has 
expressly  decided  the  point  in  dispute.  It  is  true  there  is  also  a  case  which 
seems  to  lean  the  other  way ;  but  where  there  are  conflicting  decisions  I  shall 
always  look  to  consequences,  and  the  consequences  would  be  most  mischievous 
if  the  decision  in  Powel  v.  Killick  be  held  erroneous.  But  in  Renvin  v. 
IVaikin  nothing  more  is  expressed  than  an  inclination  of  opinion ;  the  balance 
of  anthority,  therefore,  is  in  favour  of  the  avowants :  besides,  where  a  statute 
iu  remedial,  the  court  is  hound  to  put  upon  it  the  largest  and  most  beneficial 
construction  they  can,  and  to  bring  within  the  scope  of  tlie  act  all  the  cases 
which  are  within  the  mischief  to  be  provided  against ;  if  it  were  otherwise,  a 
party  entided  to  rent  might  be  deprived  of  his  most  effectual  remedy. 

Park,  J.  Renvin  v.  SVafkin  was  decided  previously  to  the  statute  of  G.  2, 
but  Powel  V.  KUlick  was  brought  to  the  notice  of  this  court,  and  confirmed  in 
Martin  v.  Burton.  Martin  v.  Burton  and  Merit  on  v.  Gilbee^  8  Taunt,  159,  are 
expressly  in  point  for  the  avowants,  and  lAngham  v.  kVarren,  4  B.  Moore,  409, 
contains  the  following  remarkable  words  of  Richardson,  J. :  **  The  avowry  is 
good  on  the  face  of  it,  as  it  is  therein  alleged  that  rent  was  due  from  the  plain- 
tiff to  the  testator  as  well  as  to  the  defendants  as  his  executors.  That,  there- 
fore, was  sufficient  to  give  them  a  chattel  interest,  and  their  testator  must  bo 
presumed  to  have  an  estate  in  fee  until  the  contrary  appears,  and  it  was  not 
incumbent  on  them  to  set  forth  his  interest,  in  the  avowry.  The  answer  to  it 
by  the  plaintiff  in  his  plea  in  bar  is  merely  that  the  testator  levied  a  sufficient 
^1081  *^*'^^^  ^^  ^®  same  rent ;  that  alone  is  insufficient,  for  he  ought  to 
-^  have  answered  the  avowry  in  toto,  and  shown  that  the  rent  was  fully 
satisfied  by  such  distress."  There  is  no  plea  in  bar  here,  and  the  avowants 
arc  entiUed  to  our  judgment. 

BuRROVOH,  J.    Powel  V.  Killick  was  decided  by  Lee,  G.  J.,  who  was  an 
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able  lawyer,  and  Martin  r.  Burton  having  confirmed  it,  our  judgment  most 
be  for  the 

ATowanti. 


•IN  THE  EXCHEQUER  CHAMBER.  Q*!©© 

AITCHESON  V.  CARGEY.(a) 

(In  Error.) 

The  declaration  stated  that  the  plaintiff  and  defendant,  by  articles  of  asreement,  (redtini;  that 
aeTerai  actions  arising  out  of  the  same  transaction  had  been  brought,  and  defended  by  the 
plaintiff  and  defendant,  G.  A.  and  D.  A.,  and  that  in  one  of  them  the  assignees  of  one  G. 
T.,  a  bankrupt,  recovered  against  the  plaintiff  25002.,  and  that  disputes  existed  between  the 
plaintiff  and  defendant  respecting  the  value  of  the  ffoods  and  stock  virhich  each  had  received 
from  a  certain  farm,  and  their  keep  and  feeding  by  the  plaintiff,  and  also  concerning  the  pro- 
portion which  each  was  to  pay  of  the  said  sum  of  25002.  according  to  an  agreement  entered 
into  between  them  before  the  trial,  and  also  concerning  the  costs  of  bringing  and  defendinf^ 
the  actions  above  mentioned,)  submitted  themselves  to  the  award  of  J.  T.,  J.  R.,  and  T. 
C.  respecting  the  said  matters :  that  the  arbitrators,  taking  the  said  matters  into  considera- 
tion, awarded  the  defendant  should  pay  the  plaintiff  4442. ;  that  five  eighth  parts  of  the  costs 
of  the  several  actions  before  mentioned  should  be  paid  by  the  ploimifi,  and  three  eighths  by 
the  defendant  |  that  the  sums  already  expended  by  either  of  ihem  should  be  allowc^  as  part 
payment  of  his  proportion ;  and  that  when  the  sum  of  4442.  and  the  costs,  including  those 
of  the  arbitration  and  award,  were  paid,  mutual  releases  should  be  given.  On  demurrer, 
held  that  the  plaintiff  was  entitled  to  recover  the  4442. :  for  that  as  to  the  first  part  of  the 
award,  nothing  appeared  on  the  declaration  to  show  that  the  arbitrators  had  not  awarded 
the  sum  of  4442.  after  taking  into  consideration  the  value  of  the  stock  and  goods;  that  it 
was  sufficiently  certain ;  and  that  if  the  arbitrators  had  exceeded  their  authority  as  to  costs, 
it  was  not  sufficient  to  invalidate  the  award. 

Debt  on  an  award.  The  declaration  stated  that  certain  differences  having 
arisen,  and  being,  between  the  plaintiff  and  defendant  below,  on,  ^.,  at,  &c,<,  by 
articles  of  agreement  made  between  the  plaintiff  below  of  the  one  part,  and  the 
defendant  below  of  the  other  part,  (reciting  that  an  action  was  then  lately  de- 
pending in  the  Court  of  King's  Bench  between  Cargey  as  plaintiff,  and  one 
Thomas  Purvis,  defendant,  which  cause  came  on  to  be  tried  at  the  then  last  as* 
sizes  for  Northumberland,  upon  which  a  verdict  was  given  for  the  defendant ; 
and  'reciting  also,  that  another  action  was  depending  in  the  said  court,  r^oAA 
wherein  the  assignees  of  John  Tarleton,  a  bankrupt,  were  plaintiffs,  and  ^ 
the  plaintiff  below  was  defendant,  and  which  last  mentioned  action  came  on  to 
be  tried  at  the  same  assizes ;  and  reciting  also,  that  there  were  several  actions 
depending  between  the  said  assignees  and  the  defendant  below,  Geom  Aitche- 
son  and  David  Aitcheson,  rdating  to  the  same  transaction ;  and  reciting  also, 
that  it  was  agreed  that  a  judgment  in  the  action  by  the  assignees  against  the 
plaintiff  below  should  be  recorded  for  the  plaintiffs  with  4,000/.  damages ;  and 
that  a  rule  of  court  was  drawn  up,  that  upon  payment  of  2500/.  to  the  plaintiffs, 
and  immediate  possession  of  a  certain  farm  at  Great  Ryle,  in  the  county  of 
Northumberland,  delivered  by  the  said  G.  A.  and  D.  A.,  the  tenants  thereof,  to 
their  landlords,  the  said  judgment  should  be  satisfied  ;  that  all  the  actions  pend- 
ing for  the  same  trimsactions  should  be  no  further  proceeded  in,  and  that  each 
party  should  pay  his  own  costs:  and  reciting  also,  that  divers  disputes  and  differ- 
ences had  arisen  between  the  plaintiff  below  and  the  defendant  below  about  the 
value  of  the  stock  and  goods  which  each  of  them  received  into  his  custody  from 
the  said  farm,  and  their  keep  and  feeding  by  the  plaintiff  below,  and  also  con- 
cerning the  sums  which,  according  to  an  agreement  entered  into  between  them 
before  the  said  assizes,  they  respectively  should  contribute  towards  the  payment 
of  the  2500/.,  and  the  costs  incurred  in  bringing  and  defending  the  said  actions 
brought  and  defended  by  the  plaintiff  below  and  defendants  G.  A.  and  D.  A. ; 
and  that,  in  order  that  the  said  differences  might  be  amicably  settled,  the  plain 
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tiff  and  defendant  below  had  agreed  to  refer  the  same  to  J.  T.,  J.  R.,  and  T.  C, 
aa  thereinafter  mentioned,)  it  was  witnessed,  that  for  ending  all  disputes  and 
differences  between  the  parties  thereto,  the  plaintiff  below  did  thereby  covenant 
*2011  ^^^  ^^  defendant  below,  and  the  defendant  *below  did  thereby  cove- 
-'  nant  with  the  plaintiff  below,  that  they,  the  plaintiff  and  defendant  below, 
would  truly  perform  the  award  of  the  said  J.  T.,  J.  R.,  and  T.  C,  of  and  con- 
cerning the  said  matters  in  difference :  the  declaration  then  averred  the  making 
of  an  award  by  the  arbitrators,  which  award,  afler  reciting  the  articles  of  agree- 
ment, was  as  follows:  **  We,  the  said  J.  R.,  J.  T.,  and  T.  C,  having  taken 
upon  ourselves  the  burden  of  the  arbitrations,  and  having  heard  and  weighed 
the  allegations  of  both  the  parties  concerning  the  matters  so  in  difference  as 
aforesaid,  and  examined  the  various  vouchers,  documents,  and  evidence  relating 
thereto,  do  by  these  presents,  in  writing  under  our  respective  hands,  award  that 
all  disputes  and  differences  now  or  heretofore  subsisting  between  tliem,  or  be* 
tween  the  said  Gilbert  Cargey  and  James  Aitcheson,  relative  to  the  matters  re- 
ferred to  us  by  the  articles  of  agreement,  shall  henceforth  cease  and  determine. 
And  we  further  award  that  the  said  James  Aitcheson  do  and  shall  pay  unto  the 
said  Gilbert  Cargey,  on,  ^.,  the  sum  of  444/.  And  we  do  hereby  further 
award,  that  the  said  Gilbert  Cargey  shall  pay,  or  cause  to  be  paid,  five  eighth 
|)arts,  and  the  said  James  Aitcheson  shall  pay  three  eighth  parts  of  all  costs  in- 
curred either  in  prosecuting  the  action  brought  by  the  said  G.  Cargey  against 
T.  Purvis,  or  of  defending  the  several  actions  wherein  the  assignees  of  J.  Tarle- 
ton,  a  bankrupt,  were  plaintiffs,  and  the  said  G.  Cargey,  James  Aitcheson,  G. 
A.,  and  D.  A.  were  defendants,  or  any  or  either  of  them.  And  we  further 
award,  that  all  such  sums  of  money  as  the  G.  Cargey  and  T.  Aitcheson  have 
already  paid,  laid  out,  and  expended  for  and  towards,  or  on  account  of  the  said 
suits,  or  either  or  any  of  them,  or  any  way  connected  therewith,  shall  be  consi- 
dered and  deemed  as  part  payment  of  their  respective  shares  according  to  the 
proportions  above  mentioned.  And  we  further  award,  that  all  expenses  at- 
tending this  arbitration,  and  of  these  ^presents,  shall  be  paid  and  satis- 
fied by  the  said  Gilbert  Cargey  and  James  Aitcheson,  in  equal  shares 
and  proportions :  and,  lastly,  we  further  award  that  the  said  Gilbert  Cargey  and 
James  Aitcheson  shall,  upon  payment  of  the  sum  of  444/.,  and  the  costs,  chaises, 
and  expenses  o.'  ihe  said  several  suits,  and  the  chaiges  and  expenses  of  this 
arbitration,  execute  unto  each  other  mutual  and  general  releases  and  dischai^es 
of  all  actions,  &c.,  relating  to  the  premises  so  referred,  or  any  of  them,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  hereinbefore  in 
part  recited  articles  of  agreement.*'  Breach,  non-payment  of  the  sum  of  444/. 
Demurrer  and  joinder. 

Campbell  for  the  plaintiff  in  error.  The  award  is  bad,  because  it  is  uncer- 
tain«  and  exceeds  the  submission.  There  is  a  distinction  in  the  cases  between 
a  general  reference  and  a  reference  of  specific  points.  On  a  general  reference, 
a  party  who  is  dissatisfied,  on  the  ground  that  any  of  the  matters  referred  have 
been  omitted  in  the  award,  must  himself  make  out  that  there  has  been  such  an 
omission  ;  but  on  a  reference  of  specific  points,  such  as  the  present,  the  award 
is  bad  if  it  does  not  contain  on  the  face  of  it  a  determination  on  each  of  the  spe- 
cific points  ;  for  the  consideration  of  submitting  to  such  a  reference  is,  that  all 
the  points  shall  be  settled:  Randall  v.  Randall^  7  East,  81.  If  the  general 
words,  '*  TTie  arbitrators  have  heard  and  weighed  the  allegations  of  the  par* 
ties  touching  the  matters  in  difference,*^  would  cure  such  an  omission,  no 
award  would  ever  be  bad.  In  the  present  award  the  arbitrators  have  omitted 
to  specify,  first,  the  value  of  the  stock  and  goods  which  each  of  the  parties  had 
received  into  their  custody  from  the  farm ;  secondly,  of  their  keep  and  feeding 
^031  ^^  ^^^  plaintiff;  'thirdly,  the  sums  which  the  parties  were  respectively 
-*  to  contribute  towards  the  2600/.  Then  with  respect  to  costs,  the  sub- 
minion  is  only  as  to  **  the  costs  incurred  in  bringing  and  defending  the  said 
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actions  brought  and  defended  by  the  plaintiir  and  defendant  below,  6.  A.  and 
D.  A.,"  whereas  the  award  is  not  only  as  to  **  all  eosts  ineorred  either  in  pro- 
secuting the  action  brought  by  the  said  Q.  Cargey  against  T.  Purris,  or  of 
defending  the  several  actions  wherein  the  assignees  of  J.  Tarleton  a  bankrupt 
were  plaintiffs,  and  the  said  G.  Caigey,  J.  Aitcheson,  6.  A.,  and  D.  A.  were 
defendants,'*  but  also  as  to  **  all  expenses  attending  the  arbitration  and  award.** 
This  deariy  exceeds  the  submission :  it  cannot  be  separated  from  the  rest  of 
the  award,  and  renders  the  whole  vitious, 

Wighiman^  for  the  defendant  in  error,  was  stopped  by  the  court 
Best,  C.  J.  This  is  a  writ  of  error  from  the  Court  of  Ring's  Bench  in  an 
action  on  an  award.  The  award  has  been  set  out  in  the  declaration,  to  which 
there  is  a  general  deranrrer,  and  there  is  no  plea  that  points  are  contained  in 
the  submission  whidi  the  arbitrators  have  not  decided.  We  can  only  look, 
therefore,  to  what  appears  on  the  face  of  the  award,  and  in  order  to  give  vali- 
dity to  the  objections  that  have  been  raised,  it  must,  according  to  what  was  laid 
down  by  Lord  Ellcnborouoh  in  Randall  v.  Randall,  appear  upon  the  award 
that  points  which  have  been  submitted  to  the  arbitratore  remain  undecided.  But 
nothing  of  this  sort  appears  in  the  dedaration.  It  has  been  objected  that  the 
value  o{  the  stock  and  goods  which  each  of  the  parties  received  into  their  ctifp- 
tody  from  the  farm  has  not  been  ascertained ;  nor  the  expense  of  their  keep  and 
feeding ;  nor  the  sums  which  the  parties  should  respectively  ^contribute  rMA^ 
towards  the  payment  of  the  2500/.  But  no  case  has  been  dedded  in  ^ 
which  arbitrators  have  been  required  to  show  the  steps  by  which  they  arrive  at 
their  condusions.  It  is  enough  if  it  appears  they  have  taken  into  consideration 
all  the  matters  submitted  to  their  judgment :  they  say  they  have  done  so  here  ; 
they  award  that  the  defendant  shall  contribute  444/.,  and  that  the  parties  shall 
execute  general  releases,  and  this  does  finally  setde  all  the  points  in  dispute. 
The  objection  raised  in  the  court  below,  that  only  the  proportion  of  costs  which 
each  should  pay  was  specified,  instead  of  the  sum  actually  payable,  has  not 
heen  repeated  to-day ;  but  it  has  been  urged,  that  the  arbitrators  have  exceeded 
their  authority  in  disposing  of  costs  over  which  they  had  no  control.  If  that 
be  so,  it  is  an  excess  which  does  not  vitiate  the  whole  award :  it  is  simply  a 
decision  on  a  matter  not  regularly  before  the  arbitrators,  and  to  that  extent  may 
be  considered  a  nullity ;  but  the  rest  of  the  award  remains  unimpeached,  and 
i&ie  judgment  bdow  must  be  Affirmed. 

PEMBERTON  v.  BROWNING. 

Warrant  of  attorney.    Entering  up  judgment  against  a  defendant  out  of  the  country. 

Upon  an  affidavit,  that  the  last  time  up  to  which  the  plaintiff  had  been  able 
to  obtain  any  intelligence  of  the  defendant,  was  October,  18^,  at  which  period 
he  was  in  Newfoundland,  but  about  to  leave  that  island  for  the  United  States ; 
also,  that  his  son  and  mother,  who  lived  in  this  country,  had  declined  to  give 
any  triformation,  and  that  there  was  no  other  person  to  whom  the  plaintiff  could 
apply, 

*The  Court  permitted  Onslow,  Serjt,  to  make  absolute  a  mle  nisi  he  r«oA5 
had  obtained  for  entering  up  judgment  against  the  defendant  under  a  ^ 
warrant  of  attorney. 

HAHN  V.  CORBETT. 

Insurance  on  goods  in  a  ship  warranted  free  from  capture  and  seiiure. 

The  ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port  of  destination,  disabled  from 
proceeding,  and  lost ;  but  while  she  lay  in  the  sand  she  was  seized  by  the  commander  of 
the  place  at  which  she  was  stranded,  and  the  goods  were  confiscated  by  htm : 

ffdd,  a  loss  of  the  goods  by  the  perils  of  the  seas* 

This  was  an  action  of  assumpsit,  brought  against  the  defendant,  an  under* 
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at  Uojdi*99  to  reeowr  200/.,  the  ^mmtiit  of  his  snbMriptloti  on  a  policy 
of  iBturanee  on  goods,  by  the  Mary,  on  a  voyage  from  London  to  Maracaybo. 

The  declaration  contained  three  counts  on  the  policy,  which  all  ayerred  the 
interest  to  be  in  the  plaintiff.  The  first  count  averred  a  total  loss  by  the  perils 
of  the  seas ;  the  second  averred  the  loss  as  follows : 

«*  That  while  the  ship  was  in  the  course  of  her  voyage,  and  while  the  goods 
remained  on  board,  within  a  Certain  district  or  territory,  then  under  the  domi- 
nion of  the  Spanish  government,  ihe  said  ship  became  and  was,  by  the  perils 
and  dangers  of  the  seas,  and  by  force  and  violence  of  the  winds  and  waves, 
driven  on  the  sands^  broken,  damaged,  rendered  wholly  unnavigable  and  disa^ 
bled  from  proceeding ;  whereupon,  aflerwards,  viz.,  on,  Ac,^  at,  Ac.,  the  said 
ship  so  b^ng  in  that  condition,  with  the  said  goods  and  merchandises  so  on 
bowd  thereoff  the  said  ship,  goods,  and  merchandises  were  fbrcibly  arrested 
and  taken  possession  of  by  certain  persons  acting  by  authority  of  the  Spanish 
government,  at  a  eertain  place,  in  parts  beyond  the  seas,  then  under  the  domi* 
■ioD  of  that  government,  viz.,  at  Maracaybo  aforesaid,  as  forfeited  for  prize,  on 
*2O01  ^^  alleged  gronnd,  that  the  said  goods  and  merchandises,  *8nd  other 
-^  goods  on  board  the  said  ship,  had  been  shipped  on  the  said  Voyage,  for 
the  supply  of  certain  persons  dien  carrying  on  public  hostilities  with  the  said 
Spanish  government,  but  alleged  by  that  government  to  be  rebels  against  its 
lawful  authority ;  whereby  the  said  goods  and  merchandises  so  insured  by  the 
said  policy,  became  and  were  wholly  lost  to  the  said  plaintiff;  and  that  the 
said  loes  of  the  said  ship  and  goods  was  not  a  loss  by  capture  or  seizure,  or  the 
consequences  of  any  attempt  thereat,  within  the  meaning  of  the  said  policy.** 

The  third  count  averred  the  loss  as  the  second,  except  that  it  stated  '*  that 
the  ship,  du;.,  were  forcibly,  and  in  a  piratical  manner,  taken  possession  of,  by 
certain  foreign  persons,  to  the  plaintiff  unknown,  residing  in  parts  beyond  the 
seaa,  viz.,  at  Fori  San  Carlos,  in  South  America,  and  converted  by  ftose  per- 
sons to  their  own  use ;  whereby,  Ace.,  as  above  set  out 

The  defendant  pleaded  the  general  issue,  and  the  cause  was  tried  at  the  ad* 
jotimed  sittings  titer  Trinity  term,  1823,  before  Bukroitoh,  J.,  when  a  verdict 
was  foand  for  the  plaintiff  for  200/.,  subject  to  a  case. 

The  policy  of  insurance  was,  by  consent,  annexed  to  the  ease ;  it  bore  date 
the  IStb  of  July,  1822,  and  was  effected  by  the  plaintiff  in  London,  on  Man* 
cheater  cotton  goods,  per  the  Mary,  on  a  voyage  from  London  to  Maracaybo, 
with  liberty  to  touch  in  the  West  Indies,  for  all  purposes  whatever ;  and  the 
plaintiff  had  an  insurable  interest  in  the  goods  to  the  full  amount  of  the  sum 
insured.  By  a  memorandum  on  the  policy  it  was  declared,  that  the  insurance 
was  on  goods,  as  might  be  declared  thereafter,  to  pay  average  separately  on 
each  package,  warranted  free  from  capture  and  seizure,  and  the  consequences 
of  any  attempts  thereat.  And  by  another  memorandum,  afWrwards  made,  the 
^(wy-j  interest  ^insured  by  the  policy  was  declared  to  be  on  certain  cases,  pack- 
-^  ages,  and  boxes  of  goods,  valued  at  4124/.  55.  exclusive  of  premiums 
and  insurances,  freight  and  commission.     The  case  was  as  follows : 

The  Mary  sailed  from  Orayesend,  with  the  goods  insured  on  board,  on  the 
i4th  of  July,  1822,  bound  on  her  voyage,  and  arrived,  on  the  17th  of  Septem- 
ber, at  midnight,  off  the  gulf  of  Maracaybo ;  at  noon  the  next  day,  the  vessel 
being  then  eight  or  nine  miles  from  Fort  San  Carlos,  (a  military  post  more 
than  twenty  miles  from  Maracaybo,^  for  want  of  a  pilot  ran  for  the  bar  of  Ma* 
racaybo,  but  on  account  of  the  shoal  or  shallow  water  was  obliged  to  come  to 
an  anchor,  and  drifted  on  the  sand,  and  was  lost  by  the  perils  of  the  sea. 

On  the  morning  of  the  next  day,  the  19th  of  September,  the  ship  being  still 
in  the  sands,  with  her  cargo  on  board,  the  captain  applied  at  Fort  San  Carlos 
fbr  assistance  to  enable  him  to  save  the  cargo,  but  was  then,  for  the  first  time, 
apprised  that  Maracaybo  and  Fort  San  Carios  had  (as  the  fact  was)  been  re- 
cently taken  by  the  Spanish  forces,  acting  by  authority  of  the  King  of  Spaing 
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from  certain  persons  or  people  associated  together  as  a  government  or  powet 
by  the  name  of  the  republic  of  Colombia,  and  that  the  ship  and  cargo  would 
be  considered  as  prize,  on  the  alleged  ground,  that  the  cargo  had  been  shipped 
for  supply  of  the  republic.  The  captain  and  crew  were,  on  the  same  ground, 
kept  in  confinement  at  Fort  San  Carlos,  and  afterwards  sent  up  as  prisoners  of 
war  to  Maracaybo,  and  were  thereby  wholly  prevented  from  making  any  exer- 
tion to  save  the  cargo.  On  the  same  morning,  (19th  September,)  by  cx)mmand 
of  the  persons  in  authority  at  Fort  San  Carlos,  certain  subjects  of  the  King  of 
Spain  repaired  to  the  ship,  then  still  fixed  in  the  sand,  with  her  cargo  on  board, 
and  began  to  unload  the  same ;  the  whole  of  which  was  accordingly  taken  out, 
part  in  a  sound  and  part  in  a  *damaged  state.  Two  lighter  loads  of  r«QOQ 
Manchester  cotton  goods  were  taken  to  the  fort,  sound  and  undamaged.  ^ 
Among  other  articles  some  Manchester  cotton  goods  were  taken  to  Maracaybo ; 
the  principal  part  was  very  much  damaged,  and  they  arrived  loose ;  they  were 
brought  up  in  the  boats  and  washed  with  fresh  water,  and  were  possessed  by 
the  persons  acting  under  the  authority  of  the  King  of  Spain :  not  one-twenlieUi 
part  of  these  goods  being  sound.  These  persons  having  taken  possession  of 
the  goods  for  prize,  no  part  of  the  cargo,  or  the  proceeds  thereof,  ever  came 
into  the  possession  of  the  insured,  or  of  any  of  their  consignees  or  agents. 

Intelligence  of  the  loss  first  arrived  in  England  on  the  4th  of  December, 
1822,  when  the  plaintiffs  immediately  gave  a  full  and  regular  notice  of  aban- 
donment of  the  goods  to  the  underwriters,  as  having  been  lost  by  the  wreck  of 
the  vessel,  which  notice  the  underwriters  refused  to  accept. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  these  circum- 
stances, the  plaintifi*  was  entitled  to  recover  from  the  defendant  the  amount  of 
his  subscription  ? 

If  he  was,  the  verdict  was  to  stand,  if  not,  a  nonsuit  to  be  entered. 

Boaanguetf  Seijt.,  for  the  plain tifi^i  The  goods  insured  were  lost  by  the 
perils  of  the  seas,  and  never  came  to  the  hands  of  the  consignees  of  the  assured. 
The  ship,  with  the  goods  on  board,  having  been  lost,  it  is  immaterial  whether 
the  loss  took  place  in  the  middle  of  the  sea  or  near  shore.  It  is  tnie,  that  by 
what  occurred  the  underwriters  have  lost  the  benefit  of  salvage ;  but  that  does 
not  divest  the  plaintiff  of  his  claim  against  them.  The  defendant's  objection 
rests  on  the  supposition  that  the  ship  would  have  been  seized  if  she  had  not 
been  lost ;  but  it  by  no  *means  follows  that  such  would  have  been  the  rMAo 
case,  for  the  master,  when  he  learned  in  whose  hands  the  country  was,  ^ 
might  have  borne  away  but  for  the  disaster  on -the  sand.  The  case  is  mate- 
riaUy  distinguishable  from  that  of  Livie  v.  Janaon,  12  East,  648,  where  there 
was  a  dispute  about  average,  and  the  ship  was  only  delayed  instead  of  being 
absolutely  lost,  as  here. 

Vaughan^  Serjt.,  contra.  In  considering  whether  the  insurers  are  liable,  the 
proximate,  and  not  the  remote,  cause  of  the  loss  must  be  looked  at.  Green  v. 
Elmslie,  Peake's  N.  P.  C.  278;  Hudson  v.  Harrison,  3  B.  &  B.  07 ;  Hudson 
V.  Marjoribanks,  1  Bing.  393.  In  the  present  case  the  perils  of  the  sea  might 
have  been  the  remote  cause ;  but  the  immediate  cause  of  the  loss  was  the  seizure 
by  the  enemy.  In  Green  v.  Elmslie  the  ship  was  stranded,  as  in  the  present 
case.  In  Hunt  v.  Tlie  Royed  Exchange  Assurance  Company^  5  M.  &  S.  57, 
Bavley,  J.,  eays,  "  This  is  a  policy  on  goods,  which  are  not  so  necessarily  con- 
nected with  the  ship,  that  if  the  ship  be  lost,  there  must  of  course  be  a  loss  of 
voyage  with  respect  of  the  goods ;  because,  if  the  goods  are  in  safety  they  may 
be  transhipped,  and  conveyed  to  their  destination."  Here  the  goods  were  safe 
till  seized  by  the  enemy ;  they  then  reached  their  destined  land,  so  that  with 
regard  to  them  there  has  been  no  loss  of  voyage.  TTwmpson  v.  Poyal  Ex" 
change  Assurance  Company,  16  East,  214.  No  period  of  time  can  be  pointed 
out  at  which  the  goods  can  be  said  to  have  been  lost. 

Bosanquet,  in  reply,  was  stopped  by  the  court. 
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BssTy  C.  J.  The  fzcta  of  this  case  are  short :  the  goods  were  insured  in  a 
*2101  ^^^P  ^^^  London  to  *Maracaybo,  with  liberty  for  her  to  touch  in  the 
-^  West  Indies.  The  plaintiff  had  an  insurable  interest,  and,  by  a  memo- 
randum on  the  policy t  it  was  declared  that  the  insurance  on  the  goods  was  war^ 
ranted  free  from  capture  and  seizure ;  and  the  question  is,  whether  the  loss 
averred  in  the  declaration  was  a  loss  by  capture  or  seizure,  or  by  the  perils  of 
the  seas.  If  it  was  a  loss  by  capture  or  seizure  the  defendant  is  not  liable ;  if 
a  loss  by  the  perils  of  the  seas,  it  is  within  the  terms  of  the  policy.  It  appears 
on  the  case,  that  while  the  ship  was  on  her  voyage  to  Maracaybo,  at  the  dis- 
tance of  eight  or  nine  miles  from  Fort  San  Carios,  she  was  obliged  to  come  to 
an  anchor,  for  want  of  a  pilot,  drifted  on  the  sand,  and  was  lost  by  the  perils  of 
the  sea.  It  has  been  argued  on  the  part  of  the  defendant,  and  cases  have  been 
adduced,  and  the  language  of  Batlet,  J.,  particularly  relied  on  in  support  of 
the  position,  that  though  the  ship  is  lost,  it  does  not  necessarily  follow  that  goods 
on  board  her  should  be  lost  within  the  meaning  of  a  policy  of  insurance.  But 
what  are  the  facts  here  ?  the  ship  is  totally  lost ;  and  though  the  goods  are  after- 
wards recovered  in  a  damaged  state,  they  fall  into  the  hands  of  an  enemy,  and, 
but  for  that  circumstance,  would  also  have  been  totally  lost  It  has  been  asked 
when  the  goods  can  be  said  to  have  been  lost  ?— -when  the  ship  was  totally  lost. 
There  is  no  statement  that  any  other  ship  was  at  hand,  or  that  any  land  was 
near.  If  the  underwriters  were  exempted  from  liability,  on  capture  by  an 
enemy,  they  were  not  entitled  to  calculate  on  preservation  of  the  goods  by  an 
enemy  ;  but  if  the  enemy  had  not  come,  it  is  clear  the  goods  would  never  have 
been  moved,  because  the  ship  never  moved.  It  was  just  as  if  they  had  been 
cast  on  a  rock,  and  had  been  completely  out  of  reach.  The  goods,  therefore, 
were  lost  when  the  ship  was  lost,  and  what  happened  afterwards  makes  no  dif- 
*2111  ^^^^^^^  ^^  ^^  ^^^'  According  to  the  argument  for  the  *defendant,  if 
^  the  goods  had  been  drifted  ashore  after  the  wreck,  they  were  not  lost ; 
but  the  moment  the  ship  became  immovable  the  goods  were  lost  and  the  policy 
attached  :  it  is  immaterial  whether  they  were  afterwards  picked  up  by  an  enemy 
or  by  fishermen ;  and  this  distinguishes  the  present  from  the  cases  to  which  we 
have  been  referred.  It  has  been  urged,  that  the  proximate  cause  of  the  loss, 
and  not  the  remote  cause,  must  be  looked  to ;  but  thia  brings  us  back  to  the 
question,  what  was  the  proximate  cause  ?  I  say  the  perils  of  the  seas.  The 
case  of  Lime  v.  Janson  is  materially  distinguishable  from  the  present.  In  that 
case,  though,  perhaps,  the  facts  would  have  warranted  the  statement  of  a  total 
loss,  the  loss  is  stated  not  to  have  been  total ;  but  Lord  Ellbn borough  says, 
^  The  ship  and  goods  were  damaged  by  the  perils  of  the  seas,  and  were  after- 
wards seized  by  the  American  government  and  condemned."  (Here  the  goods 
were  seized,  but  the  ship  was  left  a  wreck ;)  *«  and  the  question  is,  whether  the 
total  loss  by  subsequent  seizure  and  condemnation,  takes  away  from  the  as- 
sured the  right  to  recover,  in  respect  to  the  previous  partial  loss  by  sea-da- 
mage V*  Here  the  goods  must  have  been  destroyed  but  for  the  enemy,  and  the 
enemy  took  them,  not  to  save,  but  to  appropriate.  In  Cheen  v.  Eimslie  it  was 
holden,  that  if  a  ship  be  driven  by  stress  of  weather  on  an  enemy's  coast,  and 
there  captured,  it  is  a  loss  by  capture,  and  not  by  the  perils  of  the  seas.  In  the 
present  case  the  ship  was  not  driven  on  the  coast,  but  lost  nine  miles  off;  it 
was  destroyed  by  the  waves,  instead  of  being,  as  in  that  case,  undamaged  by 
the  wind ;  and  instead  of  being  lost  by  capture,  the  enemy,  though  they  re- 
moved the  cargo,  could  never  fit  her  out  or  remove  her  from  the  sand.  These 
cases,  therefore,  being  put  out  of  the  question,  our  judgment  must  be  for  the 
plaintiff. 

«2121       *Park,  J.    I  thought  at  first  that  the  plaintiff  could  not  recover,  but  I 

-^  am  now  convinced  of  the  contrary,  and  the  confusion  has  been  ocea- 

•ioned  by  the  way  in  which  the  case  is  stated.     But  in  fact,  the  vessel  and 

eaigo  were  wrecked,  and  a  total  loss  incurred  before  the  enemy  interfered. 
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Not  a  twentieth  part  of  the  cargo  remained  nndamaged,  and  there  W9n  no 
•means  of  carrying  it  on.  Supposing  the  goods  had  been  8ank»  the  assured 
would  have  been  entitled  to  recover  for  a  total  loea ;  and  if  they  had  afterwards 
been  fished  up  by  the  enemy t  woukl  that  have  made  any  difference  ?  Asaiir* 
edly  not.  In  Bondrttt  v.  timiigg^  1  Holtf  N.  P.  C.  149,  an  action  on  a  por 
licy  of  insurance  on  goods,  the  vessel  was  wrecked^  and  part  of  the  goods  were 
lost  and  part  got  oh  shorct  but  whilst  on  shore  they  were  destroyed  and  plun* 
dered  by  the  inhabitants  of  the  coast*  so  that  no  portion  of  them  came  agaic 
into  the  possession  of  the  assured :  it  was  holden,  that  this  was  a  loss  by  the 
perils  of  the  sea,  and  that  no  abandonment  was  necessary.  If  we  change  **  en 
emy"  for  **  inhabitants,*'  that  case  is  not  unlike  the  present,  in  which  our  judg* 
ment  must  be  for  the  plaintiff, 

Buimouoff,  J.  I  tried  the  cause,  and  decided  on  the  principle  laid  down  in 
Livit  v.  JwMOHf  that  in  all  cases  the  loss  must  be  refeired  to  the  causa  proxi- 
ma ;  and  the  causa  proxima  of  the  loss  of  the  goods  in  the  prseent  instance* 
was  the  loss  of  the  ship.  There  is,  however,  a  material  distinction  in  the  facts 
of  Livie  v.  Janaon^  which  it  is  requisite  to  attend  to,  because  qui  bend  distia*' 
guit  benh  docet.  In  the  present  case,  the  injury  was  oeeasioned  by  the  waves 
and  the  shoal ;  in  LiviM  v.  JanMOrif  the  ship  was  not  hurt  by  the  wind,  and  ths 
loss  was  virtually  occasioned  by  her  breaking  the  ^embargo.  Upon  the  rvoitt 
principle,  therefore,  that  the  proximate  cause  of  loss  must  be  looked  to ;  ^ 
and  considering  that,  in  the  present  caaci  the  perils  of  the  sea  were  that  prozi* 
mate  cause :  our  judgment  must  be 

For  the  plaintiff. 

The  same  judgment  wis  given  in  another  ease,  which  only  differed  from  tfas 
present,  in  the  circumstance  that  the  goods  were  undamaged. 


BRISCOE  V.  STEPHENS. 

Plea  to  8  declaration  in  assumpsit, — that  the  plaintiff  had  sued  in  an  inferior  ooart,  in  which 
judgment  had  been  given  acainst  him,  for  the  same  cause  of  action ;  (not  stating  that  ths 
consideration  arooe  within  the  jariadiction  of  the  inferior  court.) 

Replication,  that  plaintiff  and  deieqdant  both  resided  out  of  the  jurisdiction,  and  that  the  caass 
of  action  arose  out  of  the  jurisdiction :  Held  sufficient  op  demurrer. 

Declaration  in  assumpsit  for  goods  sold,  with  a  quantum  meruit,  and  the 
usual  money  counts.  The  defendant  pleaded,  first,  the  general  issue;  and, 
secondly,  a  verdict  and  judgment  previously  given  in  his  favour,  and  still  in 
force,  in  an  inferior  court  of  record  at  Ludlow  in  Salop,  on  the  same  cause  of 
action.  The  whole  of  the  proceedings  in  the  suit  in  the  inferior  court  were  eet 
out  in  the  plea.  And  from  them  it  appeared,  that  the  plaintiff  had  in  that  avnt 
declared,  for  that  whereas  the  defendant  being  indebted  within  the  jurisdiction 
of  the  court  at  Ludlow  for  goods  sold,  promised  within  its  jurisdiction  to  pay 
the  plaintiiT;  without  stating  that  the  goods  were  sold,  or  that  the  cause  of  aiv 
tion  arose  within  the  jurisdiction  of  that  court.  There  were  seTeial  other  counts 
in  this  declaration,  all  of  them  with  a  similar  omission. 

The  plaintiff  replied,  that  at  the  time  he  levied  his  plaint  in  the  court  at  Lud- 
low, and  from  thence  till  the  *time  judgment  was  obtained  in  that  plaint,  rMi  a 
both  himself  and  the  defendant  were  residing  without  the  jurisdiction  of  L. 
that  court ;  that  the  causes  of  action  arose  out  of  its  jurisdiction  ;  and  that  the 
court  had  not,  at  the  time  of  levying  the  plaint,  or  at  any  time  afterwards,  juri»- 
diction  over  the  causes  of  action.    Demurrer  and  joinder  in  demurrer. 

For  causes  of  demurrer,  it  was  shown  that  it  appeared  from  the  record  and 
proceedings,  that  the  issue  in  the  inferior  court  was  not  upon  the  fttct,  whether 
at  the  time  of  levying  the  plaint,  and  from  thence  until  the  time  of  giving  judg- 
ment, the  plaintiff  and  defendant  were,  or  either  of  them  was,  living  within  the 
jurisdiction  of  the  courtt  but  wm  whether  ibe  defendant  promiaed  in 
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and  forai  as  the  pkiotiff  had  complaiiied  against  him ;  that  it  did  not  appear* 
nor  conld  it  be  collected  from  the  record  or  proceedings  that  judgment  was  given 
apon,  for,  or  Inr  reason  of  the  parties,  or  either  of  them,  not  residing  within  the 
jurisdiction  of  the  court ;  but  on  the  contrary,  that  it  appeared  on  the  record, 
that  the  judgment  was  given  upon  the  finding  of  the  jury  who  tried  the  issue, 
as  to  whether  the  defendant  had  promised  as  the  plaintiff  had  complained  against 
him,  and  who  found  that  the  defendant  had  not  so  promised ;  and  that  the 
plaintiff  had  not  denied  that  the  promises  and  causes  of  action  in  the  declaration 
in  this  court  mentioned,  and  those  mentioned  in  the  declaration  in  the  court  at 
Ludtow,  were  the  same«  And  also,  that  the  plaintiff  by  his  replication  had 
averred  against  a  record  to  which  he  was  a  party :  viz.,  that  the  judgment  in 
the  inferior  court  was  given  upon  other  grounds  Uian  those  which  appear  upon 
the  record.  And  also,  that  it  appeared  by  the  record,  that  the  plaintiff  himself 
levied  the  plaint,  and  thereby  assumed  that  he  and  the  defendant  were  within 
the  jurisdiction  of  the  court,  and  thai  it  did  not  appear  by  the  record  that  the 
*2151  ^®^^Q<l^i^^  denied  *the  jurisdiction  of  the  court  And,  lastly,  that  the  re* 
^  plication  did  not  state  diat  the  judgment  in  the  court  at  Ludlow  had  be«i 
f reversed ;  but,  on  the  contrary,  it  was  stated  in  the  plea  and  not  denied  in 
the  replication,  that  it  was  still  in  full  force,  &«.,  and  not  in  any  respect  re* 
versed,  &c. 

Peake^  Serjt,  in  support  of  the  demurrer,  uiged  against  the  replication  the 
objections  above  stated,  and  especially  that  the  plaintiff  having  resorted  to  the 
inferior  court,  was  estopped  to  deny  its  jurisdiction. 

WUde^  Seijt.,  for  the  plaintiff.  By  the  demurrer  it  is  admitted,  that  the  court 
below  had  no  jurisdiction ;  it  therefore  would  not  have  availed  the  plaintiff, 
even  if  he  had  recovered  there,  because,  had  he  endeavoured  in  such  a  case  to 
enforce  the  judgment  of  that  court,  he  would  have  been  a  trespasser ;  1  Wms. 
Saund.  74  b,  n.  i,  edit.  ult. ;  Rtx  v.  Daruer,  6  T.  R.  342.  A  plaintiff  who 
faib  to  obtain  his  debt  by  means  of  the  inferior  court,  is  deprived  of  all  remedy 
unless  he  can  resort  to  the  superior. 

But  on  the  plea  itself,  judgment  must  go  against  the  defendant.  In  pleading 
the  proceedings  of  an  inferior  jurisdiction,  every  thing  is  taken  to  be  out  of  the 
jurisdiction,  which  is  not  expressly  alleged  to  be  within  it ;  in  order  to  give 
such  courts  authority,  the  consideration  for  the  promise  must  be  alleged  to  have 
arisen  within  the  jurisdiction  as  well  as  the  promise  itself:  Peacock  v.  Beli^ 
I  Wms.  Saund.  74 ;  Trevor  v.  Wall^  1  T.  R.  151.  In  the  present  case,  it  is 
^t  A-i  merely  sUted  that  the  defendant  was  indebted  within  *the  jurisdiction, 
-)  and  it  does  not  appear  on  the  record  that  the  judgment  of  the  court 
below  was  on  the  merits ;  and  according  to  Outram  v.  Mofewood^  3  East, 
346  a  party  is  not  estopped  to  contend  any  fact,  unless  it  has  been  found 
against  him  in  a  neat  and  pertinent  form :  but  the  judgment  of  a  court  not  com- 
petent, cannot  in  any  case  be  pleaded  in'  bar  to  an  action  in  a  competent  court : 
Mieo  V.  MorrUf  3  Levinz,  234. 

Peake^  in  reply.  While  the  judgment  in  the  court  below  continues  unre- 
versed, it  is  binding  on  all  parties.  It  mnst  be  intended,  that  the  decision  there 
was  a  decision  on  the  merits,  for  matters  of  jurisdiction  must  be  especially 
pleaded ;  and  if  the  replication  be  .bad,  a  demurrer  does  not  admit  the  facts  it 
aUeges.  In  Mico  v.  MorrUf  the  want  of  jurisdiction  expressly  appeared  upon 
the  record ;  and  Sex  v.  Dannr  merely  decides,  that  the  court  wUl  not  enforce 
aa  inregular  judgment. 

Cur,  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

BssT,  C.  J.,  who,  after  stating  the  pleadings,  proceeded.  We  thought  it  a 
strong  thing  to  say,  that  aAer  a  decision  on  the  merits  of  his  case  in  an  inferior 
court,  (for  we  cannot  see  that  the  decision  turned  on  the  point  of  jurisdiction,) 
a  plaintiff  should  eume  forward  to  assert  that  the  judgment  was  void,  as  being 
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corftm  non  judice,  and  bring  another  action.  But  we  must  take  it,  thai  the 
facts  stated  in  the  replication  are  truoy  and  if  so,  the  inferior  coart  had  no 
jurisdiction ;  for  the  plaintiff  not  only  avers  that  the  parties  did  not  reside 
within  the  jurisdiction,  but  also  that  none  of  the  causes  of  action  arose  there  ; 
*both  of  which  circumstances  were  necessary  to  confer  jurisdiction ;  for  rm^\^ 
the  fact,  that  the  goods  were  sold  and  delivered  within  the  jurisdiction,  ^ 
and  that  the  defendant  was  under  a  moral  obligation  to  pay,  would  not  of  them- 
selves render  the  court  competent.  However,  at  first,  we  were  inclined  to 
think  that  the  plaintiff  could  not  sue  here,  but  on  looking  into  the  cases  we  find 
it  impossible  to  get  over  them.  J\itco  v.  Morris  was  assumpsit  brought  in 
London  for  depasturing  a  horse  in  Essex :  the  defendant  pleaded  a  judgment 
in  his  favour  in  a  former  action  brought  in  the  sheriff's  court  in  London  for 
the  same  depasturing.  The  plaintiff  replied,  that  the  cause  of  action  arose  in 
Essex,  out  of  the  jurisdiction  of  the  sheriff's  court ;  to  which  the  defendant 
demurred :— The  pleadings  here  are  exactly  the  same,  the  only  distinction 
being,  that  in  Alieo  v.  Morris  it  appeared  on  the  face  of  the  declaration,  that 
the  cattle  were  depastured  in  Essex  out  of  the  jurisdiction  of  the  inferior 
court :— the  superior  court  said  the  proceedings  were  void,  and  held  the  plea  to 
be  bad.  The  judges  say,  *'  the  plea  in  bar  is  ill,  for  if  the  sheriff's  court  there 
holds  plea  of  a  matter  out  of  their  jurisdiction,  their  judgment  is  void  and  can- 
not be  executed,"  although  Charlton,  J.,  says,  (which  is  very  material,)  **  If 
the  judgment  in  London  had  been  given  for  the  plaintiff,  it  would  have  been  a 
bar  here,  because  he  had  recovered  and  had  a  judgment  for  him :"  But  in 
Frumpton  v.  Pettis^  3  Levinz,  23,  the  defendant  pleaded  two  several  attach- 
ments of  the  money  in  London,  one  for  part  of  the  money  due  to  himself  upon 
obligation,  the  other  for  the  residue  upon  an  obligation  to  a  stranger.  The 
plaintiff  replied,  that  the  two  obligations  upon  which  the  attachments  were 
made,  were  made  extra  jurisdictionem  cur.  de  London.  The  defendant  rejoined, 
that  the  obligation  to  *himself  was  made  infra  jurisdictionero  cur.  de  r*oiQ 
London.  The  plaintiff  demurred,  and  upon  argument  it  was  adjudged  ^ 
for  him.  There  it  did  not  appear  on  the  face  of  the  pleadings  that  the  cause 
of  action  arose  out  of  the  jurisdiction,  and  yet  the  court  says,  ^  Judgment  there 
given  of  a  thing  out  of  their  jurisdiction  is  absolutely  void,  and  advantage  may 
be  taken  thereof  in  pleading,  without  reversal  by  writ  of  error."  It  is  impos- 
sible to  distinguish  Uiat  case  from  the  present.  There  is*  however,  another  in 
the  same  book  stronger  still,  Adney  v.  Vernon^  3  Levinz,  243,  where,  it  not 
appearing  in  the  plea  that  the  cause  was  within  the  jurisdiction  of  the  inferior 
court,  the  superior  court  held  the  whole  coram  non  judice  and  void :  they  say, 
**  It  is  true  in  the  declaration  set  forth  in  the  plea  here,  it  is  said  to  be  infra  jo- 
risdictionem  curis,  but  that  is  not  sufficient,  for  that  is  traversable,  but  the 
matter  in  the  declaration  there  is  not  traversable  here,  but  only  that  which  is 
alleged  in  the  plea  here.'^  There  is  also  another  case  in  1  Roll.  Abr.  Esetqit 
F.  pi.  3,  where  it  was  adjudged  in  arrest  of  judgment,  that  if  the  plaintiff,  in 
an  action  upon  the  case  in  the  King's  Bench  against  an  officer  of  an  inferior 
court,  for  an  escape,  declare  that  he  brought  an  action  against  J.  S.  in  the  said 
inferior  court,  (as  in  Kingston  upon  Hull,)  upon  an  obligation  made  at  Halifax 
in  comitatu  Eborum,  (not  alleging  that. Halifax  is  within  the  jurisdiction  of  the 
inferior  court,)  and  Uiat  judgment  was  given,  and  execution  awarded  against  J. 
S.,  who  was  taken  in  execution  by  the  defendant  and  by  him  suffered  to  es- 
cape, wherefore  the  plaintiff  has  brought  this  action ;  this  declaration  is  not 
sufficient  to  charge  the  defendant,  because  it  is  not  alleged  that  the  obligation 
was  made  within  the  jurisdiction  of  the  court,  for  although  tlie  action  be  transi- 
tory, *yet  as  this  inferior  court  has  jurisdiction  only  over  things  occur*  rMig 
ring  within  the  jurisdiction,  the  proceedings  there  were  coram  non  judice  ^ 
et  tou*  oustrement  i  lid,  of  which  the  officer  shall  take  advantage  in  this  action 
for  the  escape.     The  expression  of  the  court  there  is  extremely  strong ;  that  all 
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proceedings  are  oustrement  void;  yoid  to  all  intents  and  purposes.    In  the 
present  case,  therefore,  our  judgment  must  be 

For  the  plaintiff. 

THORNTON  v.  BOLAND. 

Under  the  provinons  of  52  G.  3,  c.  39,  the  master  of  a  vessel  who  dischar^d  a  cinque  i>ort 
pilot  in  Standgate  creek,  and  dropped  a  mile  down  the  port  of  Rochester  with  a  signal  flying 
ht  a  Trinity  hoaae  pilot,  who  came  on  board  at  Sheerneas,  was  holden  liable  to  a  penalty. 

This  was  an  action  brought  to  recover  penalties  alleged  to  have  been  incur- 
red by  the  defendant  under  the  62  6.  8,  c.  39,  entitled  **  An  act  for  the  more 
effectual  regulation  of  pilots,  and  of  the  pilotage  of  ships  and  vessels  on  the 
coast  of  England.'*  At  the  trial  at  the  Lent  assizes,  1823,  for  Kent,  a  verdict 
was  taken  for  the  plaintiff  for  one  penalty  of  20/.,  subject  to  the  opinion  of  the 
court  on  the  following  case : 

The  brig  Archimedes,  whereof  the  defendant  was  master,  arrived  on  the  26th 
of  Avgust,  1822,  off  Dungeness,  in  the  course  of  her  voyage  from  a  port  in  the 
Mediterranean  to  the  port  of  London.  Williams  Anthony  White,  then  being  a 
pilot  duly  appointed  and  licensed  by  the  lord  warden  of  the  cinque  ports,  and 
constable  of  Dover  castle,  according  to  and  for  the  purposes  mentioned  in  the 
said  act,  went  on  board  the  brig  for  the  purpose  of  piloting  her  during  the 
time  she  remained  within  the  limits  of  his  license ;  and  accoruingly  piloted 
*22nl  *^^'  ^"^  Standgate  creek  for  the  performance  of  quarantine,  and  re- 
-'  mained  on  board  there,  acting  as  pilot  until  the  2d  of  September  follow- 
ing ;  on  which  day  she  was  discharged  from  quarantine,  when  the  defendatit 
insisted  upon  White's  quitting  the  vessel.  White  offered  to  take  charge  of  her 
for  the  Thames,  and  at  first  refused  to  give  her  up  to  the  defendant ;  but  on  the 
defendant  informing  him,  that  he  was  directed  by  his  owners  to  discharge 
White  and  take  a  Sheerness  pilot,  and  giving  him  the  following  memoran- 
dum, 

«« Standgate  Creek,  Sept.  2d,  1822. 

^  These  are  to  certify  that  the  bearer,  Mr.  WiUiams  Anthony  White,  was 
discharged  from  the  brig  Archimedes,  in  Standgate  creek,  by  me,  having  an 
order  from  London  to  that  effect,  and  not  from  any  neglect  of  duty, 

•*  John  Boland,  Master," 
White,  between  two  and  three  o'clock  in  the  afternoon,  unwillingly  gave  up  the 
charge  of  the  vessel  to  the  defendant,  the  defendant  then  having  distinct  notice 
that  White  was  ready  and  willing  to  take  charge  of  the  same  for  the  Thames. 
The  brig  had  a  signal  flying  from  ten  in  the  morning  for  a  pilot,  and  after  White 
quitted  her,  the  defendant  twisted  the  jib  for  the  purpose  of  canting  her  round, 
made  sail  out  of  the  creek,  and  without  having  on  board  any  duly  licensed  pilot, 
continued  to  drop,  but  always  within  the  port  of  Rochester,  for  the  distance  of 
a  mile,  in  the  directicm  to  the  port  of  London  :  the  brig  was  then  brought  to  an 
anchor  with  her  signal  for  a  pilot  still  flying,  Sheerness  being  distant  about  a 
mile  and  a  half. 

The  defendant  had  been  ordered  by  the  quarantine  master,  to  quit  the  creek, 
the  quarantine  having  expired.  He  left  the  brig  when  she  came  to  an  anchor, 
*2211  ^^^  proceeded  in  his  own  boat  towards  Sheerness.  One  Brown,  *a 
-J  pilot,  duly  licensed  by  the  corporation  of  Trinity  house  of  Deptford 
Strond,  having  come  out  of  Sheerness,  met  him  about  half  way  between  the 
vessel  and  Sheerness,  proceeded  with  him  to  the  ship,  went  on  board  and  con- 
ducted her  to  Gravesend,  and  was  paid  3/.,  being  the  full  pilotage  of  a  Trinity 
house  pilot  from  Standgate  creek  to  Gravesend,  whereas  White's  charge,  as  a 
cinque  port  pilot,  would  have  been  3/.  178.  One  Dunn,  another  pilot,  duly 
licensed  by  the  corporation  of  Trinity  house,  conducted  the  brig  from  Graves- 
end to  London.     The  defendant,  upon  White's  quitting  the  vessel,  took,  and 
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whik  she  wm  proceeding  ae  above  the  dietasioa  of  m  mile,  kepi  the  rJiatfo  aad 
conduct  of  her  without  beinf  duly  liceneed  to  act  at  pilot,  within  the  limita  ib 
which  Standgate  creek  and  the  Med  way  lie. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defendant,  in  so 
taking  and  keeping  the  chaige  and  conduct  of  the  vessel,  did  incur  the  penalty 
imposed  on  persons  assuming  or  continuing  in  the  charge  or  conduct  of  vessels, 
by  the  thirty-fourth  aection  of  the  52  6.  3,  c.  39.  If  the  court  ahould  be  of 
opinion  that  he  did,  the  verdict  was  to  stand ;  bat  if  the  coart  should  be  of  opi- 
nion that  he  did  not,  a  nonsuit  was  to  be  entered. 

By  the  62  6.  3,  c.  39,  s.  2,  it  is  enacted,  thai  the  corpomtion  of  Trinity  house 
ehall  appoint  and  license  persons  duly  aiulled  as  pilots,  ^  for  the  purpose  of  con- 
ducting all  ships  and  vessels  sailing,  navigating,  and  passing  up  and  down,  or  upon* 
the  rivers  of  Thames  and  Medway,  and  all  and  every  the  several  channels,  eroeka, 
and  docks  thereof,  or  therein,  or  leaduig  or  adjoining  thereto,  as  well  between 
Orfordness  and  London  Bridge,  as  from  London  Bridge  to  the  Downs,  and  from 
Che  Downs,  westward,  as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel, 
from  the  Isle  of  Wight  op  to  London  'Bridge ;"  and  that  the  lord  war-  tvoaa 
den  of  the  cinque  porta,  or  his  lieutenant,  shall  appoint  and  license  per-  ^ 
aons  duly  skilled  as  pilots,  «•  for  the  purpose  of  conducting  all  ships  and  vessels 
sailing,  navigating,  and  passing  from  the  westward  up  the  rivers  Thames  and 
Medway ;  that  is  to  say,  from  Dungeness  up  to  London  Bridge,  and  Rochester 
Bridge ;  and  from  the  buoy  of  the  brake  to  the  westward,  that  is  to  say,  from 
the  said  buoy  to  the  west  end  of  the  Owers ;  all  which  vessels  shall  be  con- 
ducted and  piloted  by  such  pilots,  so  appointed  and  licensed,  and  by  no  other 
pilots  or  persons  whomsoever,  &c." 

Sect.  1 1  enacts,  ^  That  the  master  or  other  person,  having  the  command  of 
any  ship  or  vessel  coming  from  the  westward,  and  bound  to  any  place  in  the 
rivers  of  Thames  or  Medway,  not  having  a  duly  qualified  einque  port  pikH  on 
board,  shall,  on  the  arrival  of  such  ship  or  vessel  off  Dungeness,  and  until  ahe 
shall  have  passed  the  buoy  of  the  brake,  or  a  line  to  be  drawn  from  Sandown 
Castle  to  the  said  buoy,  (unless  in  the  mean  time  she  shall  have  received  a  pro- 
per cinque  port  pilot  on  board,)  display  and  keep  flying  the  usual  signal  for 
a  pilot  to  come  on  board  ;*'  under  the  penalty  of  double  the  sum  which  the 
pilotage  would  have  amounted  to. 

Sect.  12  enacts,  *«That  if  any  cinque  port  pilot,  taking  charge  of  any  ship  or 
vessel  into  the  Thames  or  Medway,  shall  quit  such  ship  or  vessel  at  Graveaend, 
or  in  any  odier  part  of  the  Thamea,  or  in  any  part  of  the  Medway  before  sach 
ship  or  vessel  shall  have  arrived  at  the  place  to  which  such  ship  or  vesa^  is 
bound  in  the  said  rivers  Thames  or  Medway,  respectively,  without  the  consent 
of  the  captain  or  other  person  having  the  command  thereof,  unless  some  other 
duly  qualified  pilot  shall,  with  such  consent  come  on  board,  and  ahall  take  the 
charge  and  conduct  of  such  ship  or  vessel,  for  the  *^residue  of  the  pilot-  r«oo4 
age  to  be  performed,"  he  shall  forfeit  his  pilotage,  and  be  subject  to  other  ^ 
punishments. 

Sect.  22  enacts,  ^  That  nothing  in  this  act  contained  shall  be  constmed  to 
prevent  any  ship  or  vessel  which  shall  be  brought  into  any  port  or  ports  in 
England,  by  any  pilot  duly  licensed,  from  being  afterwards  removed  in  sndi 
port  or  ports  by  the  master  or  mate,  or  other  person  belonging  to  any  such  ship 
or  vessel,  and  having  the  command  thereof;  or  if  in  ballast,  by  any  other  per- 
son or  persons  appointed  by  any  owner,  or  the  master,  or  any  agent  of  the 
owner,  for  the  purpose  of  entering  into  or  going  out  of  any  dock,  or  for 
changing  the  moorings  of  such  ship  or  vessel." 

Sect  34  enacts,  •«  That  it  shall  be  lawful  for  any  licensed  pilot  to  supersede 
any  person  not  licensed  as  a  pilot,  in  the  chaise  of  any  ship  or  vessel  within 
the  limits  of  his  license ;  and  every  master  ^  any  ship  or  vessel,  who  shall 
eontinue  to  aet  himself  as  pilot  or  who  shall  continue  any  unlicensed  pik>t»  or 
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40J  licensed  pereon,  acting  out  of  the  limits  for  which  he  is  qualified  as  a  pilol* 
^ter  any  pilot  licensed  to  act  within  the  limits  in  which  such  ship  or  vessel 
shall  then  actually  be,  shall  have  offered  to  take  charge  of  the  ship  or  vessel ; 
ad  every  person  assuming  or  continuing  in  the  charge  or  conduct  of  any  ship 
or  vessel  without  being  duly  licensed  to  act  within  the  limits  in  which  such 
ship  or  vessel  shall  actually  be«  after  any  pilot,  duly  licensed  and  qualified  to 
set  io  the  premises,  shall  have  offered  to  take  charge  of  such  ship  or  vessel, 
shall  respectively  forfeit,  for  every  such  offence,  a  sum  not  exceeding  50/.,  nor 
less  than  20/." 

Sect  43  enacts,  "  That  if  any  pilot,  taking  charge  of  any  ship  or  vessel  into 
the  rivers  Thames  or  Medway,  shall  quit  such  ship  or  vessel  at  Standgate 
creek,  before  such  ship  or  vessel  shall  have  arrived  at  the  place  to  which  such 
Ma^-i  ship  or  vessel  is  bound  in  the  rivers  Thames  *or  IVledway  respectively, 
^  without  the  consent  of  the  captain,  or  other  person  having  the  command 
thereof,  unless  some  other  duly  qualified  pilot  shall  come  on  board,  and  shall 
take  the  charge  and  conduct  of  such  ship  or  vessel  for  the  residue  of  the  pilot- 
age to  be  performed,'*  be  shall  forfeit  bis  pay  or  pilotage  to  Standgate  creek, 
and  be  subject  to  otKer  punishment. 

By  sect.  09  it  is  provided,  *'  That  nothing  in  this  act  shall  extend  to  subject 
to  penalties  any  master  of  any  ship  or  vessel  (not  anchoring  within  the  limits 
of  any  port  or  place  for  which  pilots  are  or  shall  be  appointed)  who  shall  act 
himself  as  pilot  in  passing  up  and  down  the  English  cnanuel,  or  elsewhere,  in 
passing  by  any  part  of  the  coast  of  Englandi  iu  tlie  course  of  any  voyage,  or 
within  the  limits  of  the  port  or  place  to  which  his  ship  belongs,  not  being  a 
port  pr  place  in  relation  to  which  provision  hath  heretofore  been  made  by  any 
act  or  acts  of  parliament,  or  by  any  charter  or  charters  for  the  appointment  of 
pilots,  or  who  shall  employ  any  person  as  a  pilot,  or  who  shall  act  himself  as 
such,  for  the  conduct  of  his  ship  or  vessel  in  any  case  where  and  so  long  as  a 
duly  qualified  pilot  shall  not  offer  assistance,  or  make  a  signal  for  that  purpose." 
h  is  also  provided  that  this  act  shall  not  extend  to  ships  in  distress* 

Taddiff  Serjt.,  contended,  that  the  owners  had  no  authority  to  dismiss  the 
cinque  port  pilot  after  he  was  once  on  board,  and  that  the  only  case  in  which  a 
master  could  dispense  with  a  pilot  was  under  the  twenty-second  section  of  the 
act,  in  removing  to  go  out  of  dock,  or  in  dropping  from  one  mooring  to  another, 
which  there  was  no  pretence  for  saying  was  the  defendant's  situation  when  he 
took  Brown  on  boara,  and  before  that  time  he  had  proceeded  more  than  a  mile 
without  any  pilot 

»22y\  *Bo9angti$U  Seijt.,  for  the  defendant.  The  cinque  port  pilot  was 
^  competent  to  proceed  to  London,  according  to  the  provisions  of  the  act, 
but  the  Trinity  house  pilot,  coming  on  board  at  Standgate,  who  also  entitled  to 
do  so.  Aceording  to  t)ie  language  of  the  act,  the  cinque  port  pilot,  having  once 
come  on  board,  could  not  quit  the  ship  without  the  consent  of  the  owner  or  cap- 
tain, but  it  seems  to  follow  as  a  necessary  inference,  that  he  might  quit  it  with 
consent.  As  to  the  charge  of  proceeding  without  any  pilot,  the  defendant  was 
ordered,  by  the  proper  officer,  to  quit  the  quarantine  creek ;  the  signal  for  a 
pilot  was  flying  from  an  early  hour  in  the  morning,  and  in  that  state  the  ship 
dropped  a  mile  down  the  port  of  Rochester ;  there  was  no  intention  that  she 
should  proceed  to  London  without  a  pilot,  and  the  defendant,  therefore,  is  ex- 
pressly within  the  terms  of  the  twenty-second  section. 
Toddy f  in  reply,  was  stopped  by  the  court. 

Bkst9  C.  J,  The  question  in  this  case  arises  on  the  stat  09  G.  3,  c.  39, 
s.  34,  and  the  determination  of  it  is  very  important  to  the  commerce  of  the 
country,  and  to  the  lives  of  the  persons  who  are  engaged  in  it«  It  appears 
that  the  respective  duties  of  the  einque  port  and  Trinity  house  pilots  have 
been  marked  out  by  statute ;  the  cinque  port  pilots  conducting  ships  from  the 
westwardf  and  the  Trinily  house  pilots  from  Orfordnessi  and  the  eastward. 
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The  defendant's  vessel  came  from  the  westward  and  'was  pdoted  into  Standgale 
creek  by  a  cinque  port  pilot.  When,  however,  the  captam  was  about  to  start 
from  Standgate,  he  made  a  signal  for  another  pilot,  ana  ordered  the  cinque  port 
pilot  out  of  the  vessel.  It  appears  the  cinque  port  pilot  would  have  conaucte^ 
the  vessel  to  London,  if  he  had  been  permitted,  and  according  to  the  act,  this 
might  also  have  been  done  by  a  ^Trinity  house  pilot  had  he  come  on  r«ooa 
board ;  but  no  Trinity  house  pilot  came ;  and  the  captain,  who  had  a  ^ 
right  to  retain  the  cinque  port  pilot,  ought  to  have  done  so,  having  then  no  other 
pilot  on  board.  Instead  of  this,  he  dropped  down  the  port  of  Rochester,  and 
piloted  himself  for  a  mile  in  an  extensive  harbour,  where  he  might  have  en- 
countered  many  perils;  and  the  question  is,  whether  he  has  committed  an 
offence  within  the  thirty-fourth  section  of  the  act,  or  whether  he  is  excused  by 
the  twenty-second.  I  am  of  opinion,  that  he  has  committed  an  offence  within 
the  thirty-fourth,  and  is  not  protected  by  the  twenty-second  section.  It  has 
been  urged,  that  this  is  a  question  of  great  importance  to  ship-owners,  but  it  is 
of  more  importance  to  underwriters,  who  have  a  right  to  expect  that  they  shall 
have  the  benefit  of  an  experienced  pilot  during  every  moment  of  the  voyage ; 
and  if  they  have  it  not,  they  are  not  fairly  dealt  with.  The  thirty-fourth  sec- 
tion of  the  act  imposes  a  penalty  of  20/.  on  every  master  who  shall  conduct  a 
ship  in  certain  places  without  a  pilot.  The  defendant,  as  master  of  a  ship, 
conducted  it  in  one  of  those  places  for  more  than  a  mile  without  a  pilot :  he  is 
immediately  within  the  words  of,  and  the  mischief  proposed  to  be  remedied 
by,  the  act ;  because  if  he  might  go  one  mile  in  search  of  a  pilot,  he  might 
equally  claim  to  go  ten,  and  expose  the  underwriters  to  considerable  risk. 
Under  the  twenty-second  section  of  the  act,  a  captain  may  remove  his  vessel 
without  a  pilot,  upon  going  out  of  dock  or  changing  moorings  ;  but  the  defend- 
ant was  not  going  out  of  dock  or  changing  moorings ;  he  was  proceeding  a  mile 
on  his  voyage,  and  the  underwriters  were  exposed  to  peril.  It  may  be  said 
this  is  a  hard  case  upon  the  defendant ;  I  think  not ;  but  this  is  immaterial,  for 
the  words  and  spirit  of  the  act,  the  attention  due  to  the  interest  of  the  owners 
and  underwriters,  and  the  lives  of  the  crew,  all  require  that  a  master  should 
*not  be  allowed  to  dischaige  one  pilot  till  he  has  obtained  another  of  ^^07 
t>qual  ability.  ^ 

Park  and  Burrouoh,  Js.,  concurring. 

Judgment  was  giyen  for  the  plaintiff. 


The  KING  v.  The  Sheriff  of  LONDON, 

in  a  Cause, 
LAZARUS  V.  J.  H.  F.  TANNER  and  D.  HERMANN. 

Where  a  eheriff  had  taken  a  bail-bond  executed  by  only  one  security,  the  court  refused  to  set 
aside,  even  on  payment  of  costs,  an  attachment  which  had  issued  against  him  for  not  bring* 
ing  in  the  body. 

Lon  of  a  trial  in  term  ia  loss  of  the  term. 

Lawes^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside,  on  payment  of  costs,  an 
attachment  issued  against  the  sheriff,  for  not  bringing  in  the  body. 

Vaughan,  Seijeant,  opposed  the  rule,  on  the  ground  that  the  bail-bond  was 
signed  by  only  one  of  the  bail  named  in  it,  and  that  the  plaintiff  had  lost  a  trial 
at  a  sittings  in  this  term. 

LaweSi  in  support  of  his  rule,  argued,  that  the  sheriff  was  not  in  default ; 
that  the  bail-bond  was  given  as  a  security  to  himself,  and  that  though  he  might 
insist  upon  having  two  bail,  he  was  justified  in  taking,  at  his  discretion,  only 
one.  Beawfage*s  case,  10  Rep.  101.  The  loss  of  trial  at  a  sittings  in  term« 
he  said,  was  not  material. 

Best,  C.  J.     I  am  of  opinion  this  bail-bond  ought  not  to  stand  as  a  security, 
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MMiQ-i  ^nd  ^6  practice  has  been  *\ong  settled,  that  the  loss  of  a  trial  ia  term  is 
^  the  loss  of  the  term.  How  the  practice  originated  is  not  material ;  but 
tills  is  an  application  to  our  discretion,  and  ought  we,  in  our  discretion,  to  say, 
that  this  bail-bond  should  stand,  where  the  sheriff  has  taken  but  one  security. 
The  party  is  not  compelled  to  rely  on  such  a  bond,  but  may  say  to  the  sheriff, 
if  you  take  only  one  security,  I  shall  resort  to  you.  It  might  lead  to  mischiev- 
ous consequences  if  we  were  to  decide  otherwise,  and  sheriff's  officers  would 
be  under  f^quent  temptation  to  receive  money  for  taking  only  one  security. 
The  rest  of  the  court  concurring,  the  rule  was 

Discharged. 

•229]  •RICHARDSON  v.  MELLISH. 

• 

The  defendant  having^  purchased  twelve-Bixteentbs  of  •the  East  India  ship  M.,  commanded  by 
the  plaintiff,  and  chartered  by  the  company  for  four  voyages,  proposed  to  the  plaintiff,  and  the 
plaintiff  consented,  to  resign  the  command  in  favour  ot  the  defendant's  nephew,  upon  re- 
ceiving in  exchange  the  command  of  another  ship,  E.,  then  chartered  for  one  voyaige.  If 
the  company  acceded  to  the  exchange,  it  was  agreed,  that  in  case  the  nephew  died  or  re- 
signed before  the  expiration  of  the  tour  voyages,  the  plaintiff  should  succeed  him  :  as  a  fur- 
ther inducement  to  the  plaintiff  to  resign  the  command  of  the  M.,  the  defendant  undertook 
to  procure  a  beneficial  alteration  in  the  destination  of  the  E.,  and  the  person  who  negotiated 
the  aiiair  on  the  part  of  the  plaintiff  undertook  (as  he  asserted,  without  the  plaintiff's  know- 
ledge,) to  pay  the  defendant  20002.  if  the  plaintiff  should  refuse  to  resign.  The  exchange 
was  approved  of  by  the  company,  and  the  destination  of  the  E  altered.  The  plaintiff  and 
the  nephew  sailed  on  their  respective  voyages.  I'he  plaintiff  became  bankrupt  on  his  return 
from  his  voyajge  in  the  E.,  and  the  nephew  died  in  the  course  of  his  second  voyage  in  the 
M.  The  deiendant  having  refused  to  appoint  the  plaintiff  to  succeed  him,  was  sued  in 
assumpsit  for  breach  of  agreement,  and  the  value  of  a  voyage  having  been  proved  to  vary 
from  4000/.  to  8000/.,  the  jury  gave  75002.  damages.  On  motion  for  a  new  trial  and  in  arrest 
of  judgment:  HeJdt 

First,  lliat  after  verdict  there  was  a  sufficient  consideration  for  the  defendant's  agreement. 

Secondly,  That  the  agreement  was  not  illegal. 

Thirdly,  That  books  containing  lists  of  passengers,  deposited  at  the  India-house  pursuant  to 
53  €r.  3,  c.  155,  were  admissible  in  evidence  towards  showing  the  value  of  a  voyage. 

Fourthly,  That  tho  jury  might  give  damages  for  the  loss  of  the  two  remaining  voyages,  though 
the  second  had  not  been  accomplished  at  the  time  of  the  action. 

This  was  an  action  brought  to  recover  damages  for  the  breach  of  an  agree- 
ment The  plaintiff  was  formerly  captain  of  the  ship  Minerva,  which  had 
been  chartered  by  the  East  India  Company  for  six  voyages  to  India.  When 
the  vessel  had  performed  two  of  these  voyages,  the  defendant  purchased  twelve- 
sixteenths  of  her,  and  having  a  nephew  (Captain  Mills)  whom  he  wished  to 
serve,  he  proposed  that  the  plaintiff  should  give  up  the  command  of  the  Minerva 
to  Captain  Mills.  In  order  to  provide  the  plaintiff  a  compensation  for  this 
sacrifice,  an  agreement  was  entered  into,  by  which  it  was  stipulated,  that  the 
9oo(f\  plsiintiff  should  resign  the  command  of  the  Minerva  *to  Captain  Mills, 
-J  and  should  receive  in  exchange  the  command  of  the  Marquess  of  Ely, 
another  vessel  belonging  to  the  defendant,  and  then  chartered  for  one  voyage 
by  the  East  India  Company :  that,  provided  the  East  India  Company  should 
accede  to  this  proposed  exchange,(a)  and  Captain  Mills  should  be  confirmed  in 

(a)  Bye-law,  c.  13,  s.  11. 

"  Item.  It  is  ordained  that  hereafter  no  owner  or  part-owner  of  nnyr  ship,  or  any  com- 
mander or  other  person,  shall  directly  or  indirectly  sell  or  take  any  gratuity  or  consideration, 
nor  shall  any  person  or  persons  buy,  pay,  or  give  any  gratuity  or  consideration  for  the  com- 
mand of  any  snip  or  ships  to  be  freighted  to  the  company ;  and  in  case  any  such  contract,  pay- 
ment, or  gift  shall  be  made,  the  commander  or  intended  commander  concerned  therein  shall 
from  thenceforth  be  incapable  of  being  employed  or  of  servin|S  the  compan]^  in  any  capacity 
whatever,  and  it  shall  be  Uiwful  for  the  court  of  directors  to  discharge  the  ship  from  the  com- 
pansr's  service,  if  they  shall  think  fit ;  and,  moreover,  the  respective  parties  to  such  contract 
receiving,  paving,  or  giving,  or  contracting  to  pay,  receive,  or  give,  shall  severalljr  pay 
damages  to  tne  company  at  the  rate  of  double  tne  sum  received  or  to  be  received,  paid,  or 

S'ven;  and  all  the  parties  shall  be  obliged  to  discover  such  transactions  as  aforesaid,  and  all 
e  circumstances  relating  thereto,  by  answer  upon  oath  to  a  bill  in  equity,  and  shall  not  plead 
or  demur  thereto,  and  for  that  purpose  proper  clauses  shall  be  inserted  in  all  shipping  agree- 
ments." 
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the  command  of  the  Minerva,  and  Captain  Richardadn  in  flMt  of  Aa  Man}iMM 
of  Ely,  it  Waa  then  agreed,  Uiat  should  Captain  Mills  die,  or  resign  bis  com- 
mand, before  the  remaining  foar  voyages  should  have  been  performed  by  As 
Minerva,  the  plaintiff  shouki  succeed  him  in  the  command  of  that  vessel*  As 
it  appeared,  however,  that  the  benefit  to  be  derived  from  the  eonnnand  of  the 
Marquess  of  Ely  was  a  very  inadequate  compensation  for  the  loss  of  the  oom« 
mand  of.  the  Minerva,  even  for  one  voyage,  the  defendant  undertook  to  procore 
the  company's  consent  to  change  the  destination  of  the  Marquess  of  fSly,  and 
to  send  her  to  India,  with  liberty  of  calling  at  St*  Helena  and  the  Cape ;  and 
on  the  other  hand,  Mr.  Fletcher,  who  negotiated  the  agreement  on  *be-  r^a^i 
half  of  the  plaintiff,  undertook  to  pay  the  defendant  a  sum  of  2000/.,  l- 
should  the  plaintiff  refuse  to  resign  his  command  of  the  Minerva ;  he  asserted, 
however,  that  the  plaintiff  was  ignorant  of  this  undertaking.  The  exchange 
of  commands  having  met  with  Uie  approbation  of  the  East  India  Company, 
and  the  destination  of  the  Marquess  of  Ely  having  been  altered,  both  vessels 
sailed  on  their  respective  voyages.  The  plaintiff's  voyage  in  the  Marquess  of 
Ely  having  been  peculiarly  unfortunate,  he  became  bankrupt  soon  after  his 
return  to  England.  It  was  proved  by  Mr.  Fletcher,  that,  in  consequence  of 
a  conversation  between  him  and  the  defendant,  in  which  the  latter  expressed 
his  dislike  of  a  captain  being  possessed  of  an  agreement  which  he  held  as  a  rod 
over  the  head  of  his  owners,  the  agreement  was  deposited  with  the  defendant, 
who  promised  that  it  should  be  produced  whenever  it  was  required.  While 
the  Minerva  was  on  her  return  to  England,  in  the  fourth  of  her  six  voyages, 
Captain  Mills,  then  in  the  command  of  her,  died,  and  another  officer  brought 
her  home.  The  plaintiff  then  made  a  demand  on  the  defendant,  requiring  to 
be  reinstated  in  his  command  of  the  Minerva,  according  to  the  terms  of  their 
agreement ;  but  the  defendant  having  declined  to  comply  with  his  request,  and 
liaving  sold  the  ship,  the  present  action  was  commenced.  These  facts  having 
been  proved  at  the  trial,  before  Lord  Gifford  and  a  special  jury,  at  the  London 
Mttings  after  Hilary  term  last,  the  defence  relied  on  was,  that  the  agreement 
had  not  been  merely  deposited  with  the  defendant,  but  had  been  positively 
given  up  to  him,  the  plaintiff  having  renounced  it  on  account  of  the  advantage 
it  was  supposed  he  would  have  derived  from  the  change  in  the  destination  of 
the  Marquess  of  Ely ;  and  evidence  was  adduced  to  show,  that  he  had  fre- 
quently spoken  in  warm  commendation  *of  the  defendant's  conduct  r-^^ 
towards  him.  The  proof  given  at  the  trial  of  the  value  of  one  of  these  ^ 
voyages  consisted  in  the  testimony  of  several  captains,  who  described  it  as 
being  worth  from  4000f.  to  8000/.,  and  in  the  production  of  a  book  containing 
a  list  of  passengers,  made  by  the  captain,  and  deposited  in  the  India-house,  pu^ 
suant  to  the  act  of  53  6.  8,  passed  for  the  better  regulation  of  passengers  by 
India  vessels,  (a)     This  book  was  objected  to  at  the  trial,  but  was  admitted  in 

(a)  Tho  53  G.  3,  e.  155,  s.  15.  enacts,  "  That  no  ship  or  veaael  engaged  ia  pritatt  trade 
under  the  authority  of  this  act  shall  be  permitted  to  clear  out  from  any  port  of  the  said  United 
Kingdom,  or  any  place  or  places  under  the  government  of  his  mnjestv  or  of  rhe  said  eoinptny 
situate  more  to  tne  northward  than  11°  S.  latitude,  and  between  64®  and  150®  E.  longitude 
from  London,  until  the  roaster  or  other  person  having  the  command  of  such  ship  or  yesftl 
shall  have  made  out  and  exhibited  to  the  principal  officer  of  the  customs  or  other  person  thereto 
authorized  by  such  government  as  aforesaid  at  such  port  of  clearance,  upon  oatn  (which  osth 
such  officer  or  other  person  is  hereby  authorized  to  administer)  a  true  and  perfect  list,  in  nieh 
form  as  shall  from  time  to  time  be  settled  by  the  raid  court  of  directors,  with  the  approbition 
of  the  said  board  of  commissioners,  specifying  and  setting  forth  the  names,  capacities,  and  de- 
scriptions of  all  persons  embarked  or  intended  to  bo  embarked  on  board  such  ship  or  vessel, 
and  all  arms  on  board  or  intended  to  be  put  on  board  the  same,  or  be  admitted  to  entry  at  my 
port  in  the  said  United  Kin^om,  or  any  such  port  within  the  limits  last  mentioned." 

Sect.  16  enacts,  *'  That,  m  every  case  where  any  such  list  shall  be  received  in  any  port  of 
the  said  United  Kingdom  from  any  master  or  other  person  having  the  command  of  any  enra 
ship  or  vessel,  the  officer  or  other  person  receiving  the  same  shsTl  and  he  is  hereby  reared 
witn  all  reasonable  dispatch  to  transmit  a  copy  of  such  list  to  the  secretary  of  the  oonrt  of 
directors  of  the  said  United  Company :  and  m  case  such  list  shall  be  received  in  any  port  in 
the  East  Indies  or  other  place  within  the  limits  last  mentioned,  such  officer  or  other  person 
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eTidenoe  by  the  learned  jud^.    When  about  to  sum  up  the  evidence  to  the 
tooon  J^T*  ^®  ^^  interrupted  by  their  'declaring  themselves  satisfied  that 

-^  the  agreement  had  been  merely  deposited  with  the  defendant,  in  com- 
pliance with  his  eamesdy  expressed  wish.  They  then  found  a  verdict  for  the 
plaintiff;  and  his  lordship  having  told  them,  that  if  they  did  so,  they  were  at 
liberty  to  give  damages  for  the  two  voyages  remaining  to  be  performed  when 
the  plaintiff  demanded  the  fulfilment  of  the  agreement,  they  assessed  the  da- 
mms  at  7500/. 

The  declaration  was  as  follows :  For  that  on,  &c.,  at,  Ac.^  by  an  agreement 
then  and  there  made,  it  was  agreed  between  the  plaintiff  and  defendant,  that  pro- 
vided the  defendant  should  purchase  the  East  India  ship  Minerva,  from  Messrs. 
Smith,  Timbrell,  and  Smith,  of  which  ship  the  plaintiff  was  then  commander, 
and  provided  the  consent  of  the  court  of  directors  of  the  East  India  Company 
could  be  obtained  to  the  exchange,  the  plaintiff  would  allow  Captain  John  Mills 
to  go  as  commander  of  the  Minerva,  upon  condition  that  the  defendant  would 
give  the  plaintiff  the  command  of  the  ship  Marquess  of  Ely  belonging  to  the 
defendant,  and  then  taken  up  by  the  East  India  Company :  it  was  also  agreed 
between  the  said  parties,  that  provided  Mills  should  die,  or  should  at  any  time 
thereafter  not  choose  to  proceed  as  commander  of  the  Minerva,  either  upon  that 
or  any  future  voyage,  the  command  of  the  Minerva  should  be  given  to  the 
plaintiff,  but  only  for  his  own  personal  use  and  not  otherwise ;  provided  he  was 
in  England,  ready  and  willing  to  receive  it  in  due  time  to  enable  the  ship  to  pro- 
ceed :  it  was  also  further  agreed,  that  provided  the  court  of  directors  should  not 
assent  to  the  exchange,  the  plaintiff  should  proceed  for  that  voyage  us  commander 
of  the  Minerva,  and  immediately  upon  her  return  to  England  give  up  the  com- 
mand to  Mills  upon  the  same  conditions,  and  with  the  same  reversions  as  were 
*2d4l  ^^®^^^y  agreed  in  the  event  of  the  'exchange  being  completed  for  the 

•^  then  pre^nl  voyage ;  and  further  it  was  thereby  declared  and  agreed 
that  the  agreement  was  intended  to  relate  only  to  the  four  voyages  next  ensuing, 
for  which  the  Minerva  was  then  engaged  by  the  directors ;  that  until  their  ex- 
piration it  was  to  be  in  full  force  and  to  have  effect  as  to  the  reinstating  the  plain- 
tiff in  the  command  of  the  Minerva,  under  whatever  circumstances  might  pre- 
vent Captain  Mills  from  proceeding ;  and  that,  when  she  should  have  completed 
her  next  four  voyages,  that  agreement  was  to  all  intents  and  purposes  to  be  null 
and  void :  and  the  agreement  being  so  made,  afterwards  and  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, had  then  and  there  undertaken,  and  faithfully  promised  the  defendant,  to 
perform  and  fulfil  the  agreement  in  all  things  on  his  part  and  behalf  to  be  per- 
formed, the  defendant  undertook,  ^.,  to  perform  and  fulfil  the  agreement  in  all 
things  on  his  part  to  be  performed.  And  the  plaintiff  in  fact  saith,  that  the  de- 
fendant did  purchase  the  Minerva  from  Smith,  Timbrell,  and  Smith ;  that  the 
consent  of  the  court  of  directors  was  obtained  to  the  exchange ;  that  the  plaintiff 
did  allow  Mills  to  go,  and  he  did  go  as  commander  of  the  Minerva ;  and  that 
the  defendant  did  give  the  plaintiff  the  command  of  the  Marqttess  of  Ely :  and 
the  plaintiff  further  says,  that  before  the  expiration  of  the  four  voyages  for  which 
the  Minerva  was  engaged,  and  when  two  of  the  voyages  remained  to  be  per- 
formed, Mills  died,  whereof  the  defendant  had  notice ;  and  although  the  plain- 
tiff was  then  in  England,  and  able,  and  ready  and  willing,  and  offered  to  take 
and  receive  the  command  of  the  Minerva  in  due  time  to  enable  her  to  proceed, 
and  the  plaintiff  desired  and  wished  to  take  the  command  thereof  for  his  own 
personal  use  and  not  otherwise,  and  requested  the  defendant  that  the  command 
nooen  of  the  ship  *might  be  given  to  him  as  aforesaid ;  and  although  the  plaintiff 

•^  hath  always  well  and  truly  performed  and  fulfilled  all  things  in  the  agree* 

reoerriiig  the  Mine  shall  and  he  ia  hereby  required  in  like  manner  to  tranemit  a  copy  of  each 
lilt  to  the  chief  Mcretary  of  (he  goyemment  to  which  the  port  or  place  in  which  b«cq  liat  eht 
he  received  shall  be  sabiject.'* 
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ment  contained  on  his  part  to  be  performed,  yet  the  plaintiff  in  fact  saith,  that 
the  defendant  contriving,  &Cm  did  not,  nor  would  when  he  was  so  requested,  or 
at  any  time  thereafter,  give  the  command  of  the  Minerva,  nor  was  the  same 
given  to  the  plaintiff;  and  the  defendant  from  thence  hitherto  hath  wholly  re- 
fused, and  still  doth  refuse,  to  give  the  command,  or  to  suffer  or  permit  the  same 
to  be  given  to  the  plaintiff;  and  the  command  hath  been  given  to  another  per- 
son for  the  two  remaining  voyages,  by  means  whereof  the  plaintiff  hath  been 
deprived  of  certain  pay,  and  divers  great  gains  and  profits  amounting  to  15,000/., 
which  would  otherwise  have  accrued  to  him  from  the  command  of  the  ship. 

Fellt  Serjt.,  having  in  the  last  term  obtained  on  several  grounds  a  rule,  calling 
on  ihe  plaintiff  to  show  cause  why  a  new  trial  should  not  be  had,  or  the  judg- 
ment be  arrested, 

Vaughan  and  Bosanqutt^  Serjts.,  who  were  to  have  shown  cause,  were 
stopped  by  the  court,  and 

PtU^  Lawes,  and  ff'Vde^  Serjts.,  were  heard  in  support  of  the  rule.  They 
made  five  objections  to  the  plaintiff's  recovering ;  first,  that  the  contract  on 
record  was  without  consideration ;  second,  that  the  consideration,  if  any,  was 
illegal;  third,  that  the  contract  in  evidence  was  illegal ;  fourth,  that  improper 
evidence  was  received ;  fifth,  that  the  jury  gave  damages  for  the  loss  of  two 
voyages,  when  it  was  not  clear  that  the  second  could  ever  have  been  performed. 

First,  there  was  no  consideration  for  the  defendant's  promise.  The  only 
consideration  alleged  is,  that  ^provided  the  defendant  should  purchase  cmoq 
the  ship,  the  plaintiff  would  allow  J.  M.  to  go  as  commander  ;  that  is,  ^ 
he  would  allow  the  owner  of  a  ship  to  appoint  his  own  commander :  but  the 
plaintiff  had  no  interest  to  claim  or  communicate,  and,  therefore,  had  no  right 
to  insist  on  any  such  stipulation.  A  tenant  at  will,  who  is  considered  to  have 
no  interest,  cannot  make  any  stipulation  concerning  possession.  1  Roll.  Abr. 
23,  pi.  27.     [Best,  C.  J.     In  the  abridgment  of  the  same  case  in  Vinery 

1  Vin.  Abr.  309,  it  is  said,  if  there  be  any  doubt  or  dispute  whether  the  party 
is  tenant  at  will  or  for  years,  that  is  sufficient  to  constitute  a  good  considera- 
tion.] But  then  the  doubt  ought  to  appear  on  the  record,  which  is  not  the  case 
here. 

Secondly,  the  consideration,  if  any,  is  illegal,  being  a  violation  of  the  bye4aw8 
of  the  company,  a  fraud  upon  other  part-owners,  and  contrary  to  public  pdicy. 
Under  the  bye-laws  no  iierson  can  make  or  take  an  appointment  upon  a  valua- 
ble consideration,  nor  for  more  than  one  voyage  at  a  time ;  and  in  Card  v.  Hope^ 

2  B.  dt  G.  661,  an  appointment  made  for  the  benefit  of  one  part-owner,  without 
the  knowledge  and  concurrence  of  the  others,  was  holden  to  be  void. 

With  respect  to  public  policy  the  concerns  of  the  East  India  Company  stand 
on  the  same  footing  as  those  of  the  government,  of  which  it  has  always  been 
deemed  a  limb.  Blachford  v.  Prestoriy  8  T.  R.  89 ;  Card  v.  Hope  ;  East  L 
C  V.  Neavty  6  Ves.  jun.  173 ;  Tliomson  v.  Thomson^  7  Ves.  jun.  470 ;  MorrU 
V.  MCullock,  Ambl.  432 ;  and  by  49  G.  3,  c.  126,  s.  1.  3, 4,  all  the  provisions 
of  the  Statute  of  5  &  6  Ed.  6,  against  the  sale  of,  and  bartering  for,  offices,  are 
extended  to  offices  under  *the  East  India  Company.  But  the  sale  of  rtos? 
an  office  of  trust  has  always  been  deemed  illegal.  {Blachford  v.  Pres-  ^ 
ton,  and  the  cases  there  referred  to  by  Kenyon,  C.  J.,  and  Lawrence,  J.)  A 
trust  of  higher  importance  than  the  command  of  an  East  India  ship  can  hardly 
he  found,  considering  the  number  of  passengers  and  crew,  and  the  amount  of 
property  entrusted  to  the  captain. 

Thirdly,  the  transaction  between  the  plaintiff,  defendant,  and  Fletcher,  was 
clearly  a  promise  of  an  appointment,  made  on  a  valuable  consideration,  if  not  a 
sale.  By  the  agreement,  as,  indeed,  by  any  prospective  engagement,  the  de- 
fendant's discretion  was  shackled,  and  when  a  vacancy  should  occur,  by  the 
death  of  Mills,  instead  of  looking  out  for  a  person  fit  to  succeed  him,  he  would 
be  induced  by  the  agreement  to  appoint  the  defendant,  though  he  were,  of  ^ 
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potons,  the  most  unfit,  and  even  though  he  should  labour  under  a  disabUitjr, 
such  as  bankruptcy,  which  should  render  him  unfit  to  be  trusted  with  property 
to  a  large  amount,  and  a  person  expressly  excluded  by  the  company's  bye-law. 
But  the  plaintiff  actually  stipulated  to  pay  money  if  he  failed  to  carry  his  en- 
gagement respecting  the  command  into  effect,  for  Fletcher  was  the  plaintiff's 
agent;  and  the  promise  by  Fletcher  to  pay  the  2000/.  amounts  to  the  same 
thing  as  a  promise  by  the  plaintiff,  and  avoids  the  whole  transaction.  As  to  the 
stipulation  that  the  agreement  should  only  be  carried  into  effect  provided  the 
consent  of  the  company  could  be  obtained,  that  consent  applied  only  to  the  ex- 
change, and  not  to  the  subsequent  appointment.  The  appointment,  however, 
being  illegal,  for  the  reasons  above  stated,  the  consent  of  the  company  could  not 
render  it  valid. 

Fourthly,  the  captain's  bookt  deposited  in  the  India-house  pursuant  to  the 
4040-1  terms  of  63  6.  3,  c.  156,  is  not  such  *a  public  document  as  to  entitle 
-*  the  plaintiff  to  give  it  in  evidence  against  the  defendanU  It  is  no  more 
than  the  company's  voucher  for  the  conduct  of  one  of  their  servants,  and  such 
its  original  purpose  being  satisfied,  it  is  not  producible  as  evidence  on  a  transac- 
tion between  individuals. 

Fifthly,  with  respect  to  the  damages,  there  was  no  proof  that  the  plaintiff  had 
lest  more  than  one  voyage,  and  a  sum  was  given  equivalent  to  the  profits  of 
two;  but  it  could  not  be  ascertained  that  the  second  would  ever  have  been  per- 
formed. According  to  the  rules  of  the  company  a  commander  can  only  be  ap- 
pointed for  one  voyage  at  a  time ;  and  the  plaintiff  might  have  died,  or  have 
become  incompetent,  or  the  ship  might  have  perished  before  the  period  for  the 
second  voyage  arrived.  On  a  bond  conditioned  for  the  payment  of  money  by 
instalments,  an  action  will  not  lie  for  the  whole  on  the  failure  of  one  instalment. 

Best,  G.  J.  The  questions  which  we  are  to  decide,  are,  first,  whether  the 
jury  have  been  improperly  directed  as  to  the  damages ;  secondly,  whether  evi- 
dence has  been  received  which  ought  to  have  been  excluded ;  thirdly,  whether 
the  contract,  as  it  appeared  in  evidence  given  at  the  trial,  was  illegal ;  fourthly, 
whether  the  contract,  as  set  out  on  the  record,  appears  to  be  without  considera- 
tion ;  and,  fifthly,  whether,  if  it  contains  a  consideration,  that  consideration  is 
illegal  and  void. 

I  will,  in  as  few  words  as  possible,  address  myself  to  every  one  of  these  ob- 
tions.  I  agree,  that  if  my  Lord  Chief  Justice  Gifford  was  not  warranted  in 
telling  the  jury  that  they  might  take  into  their  consideration  what  would  be 
lost  by  the  voyage  succeeding  the  first  of  which  the  plaintiff  was  deprived,  the 
*2afil  P^^^'^^  verdict  ought  not  to  stand;  because  we  are  bound  to  *sup- 
J  pose  that  the  jury  acted  under  that  direction,  and  that  part  of  the  da- 
mages which  have  been  given  in  this  case  (even  though  from  the  nature  of  the 
evidence  we  could  not  see  that  they  had  given  damages  for  a  second  voyage) 
might  have  been  given  for  a  second  voyage ;  and,  therefore,  that  would  have 
been  a  ground  for  a  new  trial.  Was  Lord  Gifford,  then,  warranted  in  telling 
the  jury  that  they  might  take  into  their  consideration  the  second  voyage,  or 
was  he  bound  to  say,  **  all  that  yon  can  take  into  consideration  in  estimating 
the  damage  is  the  loss  of  one  voyage  T'  The  argument  that  has  been  pressed 
on  us  to-day  is,  that  they  could  only  take  into  consideration  one  voyage,  and 
there  is  a  great  deal  of  speciousness  in  it.  It  is  clear  that  the  plaintiff  could 
only  be  appointed  for  one  voyage,  for  the  appointment  of  master  is  renewed 
every  voyage.  But  though  that  b  the  case,  may  not  parties  look  to  that  which 
IB  the  practice  of  the  East  India  Company,  that  though  they  renew  the  appoint- 
ment, they  renew  it  in  the  same  person.  If  that  practice  be  legal,  may  I  not 
say,  if  you  had  appointed  me  for  the  first  voyage,  I  should  have  continued  for 
the  Mcond  ?  You  have  deprived  me  of  the  profits  I  should  have  made  not  only 
on  the  first  voyage,  but  on  the  second  also.    It  requires  no  legal  head  to  decide 
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this :  common  sense  says,  you  are  not  to  be  paid  for  consequences  which  migfat 
not  turn  up  in  your  favour ;  but  the  plaintiff  is  entitled  to  have  a  compensation 
for  being  deprived  of  that  which  almost  to  a  certainty  happens  in  these  cases. 
I  am  clearly  of  opinion  that  Lord  Gifford  was  strictly  warranted  in  telling  the 
jury  they  might  take  into  their  consideration,  that  by  the  breach  of  this  agree- 
ment the  plaintiff  had  been  not  only  clearly  prevented  going  the  first  voyage, 
but  in  all  probability  prevented  going  the  second  ;  and,  therefore,  in  making  up 
their  minds  on  the  damages,  they  ought  to  take  into  their  *con8ideration  rwin 
that  which  he  might  have  lost  from  Sie  second*  If  my  Lord  Gifford  ^ 
had  not  told  them  so,  I  should  have  thought  a  new  trial  ought  to  be  granted ; 
for  he  would  not  have  presented  the  case  to  the  jury  in  a  manner  that  would 
enable  the  plaintiff  to  recover  all  that  he  was  in  justice  entitled  to.  This  case 
has  been  likened  to  the  case  of  stipulated  payments  at  different  times ;  there, 
undoubtedly,  a  new  cause  of  action  arises ;  but  here,  the  cause  of  action  is 
complete,  for  the  whole  thing  has  but  one  neck,  and  that  neck  was  cut  off  by 
one  act  of  the  defendant,  which  entitled  the  plaintiff  to  maintain  this  action. 
It  would  be  most  mischievous  to  say— it  would  be  increasing  litigation  to  say— 
you  shall  not  have  all  you  are  entitled  to  in  your  first  action,  but  you  shall  be 
driven  to  bring  a  second,  a  third,  or  a  fourth  action. 

I  come  now  to  the  next  question,  that  is,  as  to  the  admissibility  of  evidence. 
For  the  purpose  of  proving  the  damage,  the  plaintiff  put  in  a  list  returned  by  a 
captain  under  the  authority  of  the  63  G.  3,  c.  155,  s.  15,  Id.  It  is  contended, 
that  that  paper  was  not  evidence  against  third  parties.  I  am  decidedly  of  opi- 
nion that  there  is  no  foundation  for  that  objection.  This  is  a  public  paper  made 
out  by  a  public  officer,  under  a  sanction  and  responsibility  which  impel  him  to 
make  that  paper  out  accurately ;  and  that  being  the  case,  it  is  admissible  in  evi- 
dence on  the  principle  on  which  the  sailing  instructions,  the  list  of  convoy,  and 
the  list  of  the  crew  of  a  ship  are  admissible.  But  it  may  be  said.  Ay,  bat 
•those  are  papers  which  come  from  government  officers :— I  go  our— but  the 
books  of  the  bank  of  England  have  been  made  evidence ;  all  those  are  evidence 
that  are  considered  as  public  papers,  made  out  by  persons  who  have  a  duty  to 
the  public  to  perform,  and  whose  duty  it  is  to  make  them  out  ^accurate-  rt24i 
ly.  On  account  of  that  duty  and  responsibility,  credit  is  given  to  them.  ^ 
These  papers  are  of  as  high  authority  as  any  of  those  I  have  referred  to ;  higher 
ihan  those  of  the  books  of  the  bank  of  England,  the  books  at  Lloyd's,  or  the 
4ists  of  convoy,  which  have  been  received  as  evidence.  These  are  papers 
which  the  captain  is  ordered  by  the  fifteenth  section  of  the  statute,  to  which  we 
have  been  referred,  to  make  out  upon  oath,  which  oath  an  officer  of  the  cus- 
toms is  authorized  to  administer :—-ibr  what  purpose!  for  the  purpose  of 
informing  the  East  India  Company  (who,  though  subjects  in  England,  are 
great  sovereigns  in  India,)  what  kind  of  persons,  and  with  what  sort  of  arms 
these  persons  are  going  to  setderoents,  the  administration  of  the  affairs  of  which 
is  committed  to  diem.  If  these  are  not  public  papers  made  with  a  view  to 
great  principles  of  public  policy,  I  am  at  a  loss  to  know  what  are  public  papers. 
If  so,  credit  must  be  given  to  all  papers  so  made :  consequendy  these  papers,  I 
think,  were  properly  received  in  evidence. 

This  brings  me  to  the  third  question,  whether  there  is  any  illegality  in  the 
transaction.  I  agree  with  the  argument  put  to  us,  that  if  the  defendant  has 
clearly  and  satisfactorily  made  out  by  evidence  a  fraud  in  this  case,  or  if  it  ap- 
pears by  the  record  in  this  case  that  this  is  a  corrupt  agreement,  or  that  this 
agreement  is  manifesdy  in  contravention  of  public  policy, — ^whatever  we  may 
say  as  to  the  raising  this  objection,  the  objecdon  must  prevail.  I  am  of  opinion 
he  makes  out  neither ;  I  am  of  this  opinion,  giving  the  fullest  effect  to  the  argu- 
ment urged.  When  I  come  to  consider  the  record,  I  see  not  the  least  pretence 
for  this  objection.  It  is  said,  it  is  a  fraud  on  the  East  India  Company,  and  that 
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it  is  a  frand  on  the  co-owneni.  It  cannot  be  a  fraud  on  the  East  India  Com- 
9040-]  P*ny,  for  they  are  apprised  of  the  whole  of  the  ^transaction.  They 
-^  knew  that  both  these  gentlemen  were  commanders  of  ships,  and  they 
knew  that  the  whole  effect  of  this  contract  (as  far  as  we  have  any  evidence  of 
it  on  which  the  jury  have  acted)  was  to  exchange  the  command  of  one  ship  for 
the  command  of  another.  Is  there  any  thing  on  the  face  of  it  that  is  corrupt, 
illegal,  or  impolitic  f  For  any  thing  that  appears,  in  this  transaction,  from  the 
testimony  of  Mr.  Fletcher,  this  might  have  been  done  from  a  due  regard  to  the 
service ;  from  any  thing  that  appears  in  this  transaction,  one  of  the  gentlemen 
might  have  been  deemed  fit  to  command  on  one  voyage,  and  the  other  fit  to 
command  on  the  other.  On  such  grounds  we  are  not  to  presume  corruption. 
Corruption  is  to  be  made  out.  But  I  see  no  proof  of  any  fraud  or  corruption. 
We  have  heard  much  of  this  being  a  contravention  of  public  policy,  and  that, 
on  that  ground,  it  cannot  be  supported.  I  am  not  much  disposed  to  yield  to 
aiguments  of  public  policy :  1  think  the  courts  of  Westminster  Hall  (speaking 
with  deference  as  an  humble  individual  like  myself  ought  to  speak  of  the  judg- 
ments of  those  who  have  gone  before  me)  have  gone  much  further  than  they 
were  warranted  in  going  in  questions  of  policy :  they  have  taken  on  themselves, 
sometimes,  to  decide  doubtful  questions  of  policy ;  and  they  are  always  in  dan- 
ger of  so  doing,  because  courts  of  law  look  only  at  the  particular  case,  and  have 
not  the  means  of  bringing  before  them  all  those  considerations  which  ought  to 
enter  into  the  judgment  of  those  who  decide  on  questions  of  policy.  I  there- 
fore say,  it  is  not  a  doubtful  matter  of  policy  that  will  decide  this,  or  that  will 
prevent  the  party  from  recovering:— if  once  you  bring  it  to  that,  the  plaintiff  is 
entitled  to  recover ;  and  let  that  doubtful  question  of  policy  be  settled  by  that 
high  tribunal,  namely,  the  legislature,  which  has  the  means  of  bringing  before  it 
M^q  I  <dl  the  considerations  *that  bear  on  the  question,  and  can  settle  it  on  its 
■J  tme  and  broad  principles.  I  admit,  that  if  it  be  clearly  put  upon  the 
contravention  of  public  policy,  the  plaintiff  cannot  succeed :  but  it  must  be  un- 
questionabler^there  must  be  no  doubt : — looking  at  all  the  facts  of  this  case,  I 
can  see  no  unquestioned  principle  of  policy  that  stands  in  the  way  of  the  plain- 
tiff to  hinder  him  recovering  in  this  action. 

I  come,  then,  to  the  other  observations  which  I  shall  make  on  this  part  of  the 
case.  Fletcher  has  stated  a  contract  between  him  and  the  defendant,  on  which 
he  may  be  indicted  for  conspiracy.  The  question  is,  does  that  corruption 
extend  itself  to  the  plaintiff?  There  is  no  evidence  that  it  does ;  on  the  con- 
traiy,  Fletcher's  evidence  distinctly  is,  that  the  plaintiff  did  not  know  of  it 
But  it  has  been  argued  to-day,  (and  a  reference  has  been  made  to  another  subject, 
to  which  I  admit  there  is  a  fair  analogy,)  that  though  the  plaintiff  did  not  know 
it,  yet  that  if  his  agent  makes  a  corrupt  contract,  the  principal  must  answer  for 
all  the  consequences.  It  is  not  necessary  for  me  to  decide  that  point  to-day. 
I  am  aware,  certainly,  that  if  the  agent  promises,  the  principal  is  liable.  I  do 
not  say  that  there  is  not  a  great  deal  of  weight  in  the  analogy,  but  my  answer 
to  that  objection  is  this,  that  that  point  was  never  raised  at  Nisi  Prius.  My 
Lord  GiFFORD  should  have  been  desired  to  tell  the  jury,  **  Remember,  that 
though  corruption  is  not  brought  home  to  the  principal,  if  it  is  brought  home 
to  die  agent,  that  will  be  sufficient."  To  that  point  the  attention  of  the  jury 
was  not  called.  In  such  a  case  as  this  we  will  not,  where  justice  is  all  on  one 
side,  grant  a  new  trial  for  the  purpose  of  giving  to  the  defendant  an  opportunity 
of  raising  that  objection. 

I  come  now  to  the  points  that  have  been  made  in  arrest  of  judgment.  I  think 
*2441  ^^^  ^  ^^  foundation  for  ^either  of  these  objections :  ue  first  is,  that 
-*  no  consideration  appears  on  the  record.  I  think  there  would  scarcely 
have  been  ground  for  the  objection  if  the  declaration  had  been  specially  demur- 
red to ;  but  I  am  clearly  of  opinion  there  is  sufficient  in  the  declaration  to  raise 
m  presumption  of  consideration  aAer  verdict     We  were  referred  to  a  case  yes- 
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tetday  in  Roll.  Abr. :  I  have  looked  at  that  ease ;  but  in  Yin.  Abr«  toL  i.  p. 
S09,  that  case  is  also  stated,  and  stated  in  the  following  terms,  namely,  that  if 
a  man  is  tenant  at  will,  and  makes  a  bargain  with  his  landlord  on  the  foundation 
of  that  tenancy  at  will,  it  is  not  a  good  consideration.  No,  for  this  plain  rea- 
son ;  because  we  always  can  take  notice  of  the  extent  of  the  interest  of  a  tenant 
at  will ;  we  know  that  it  is  determinable  at  a  word ;  the  breath  of  the  landlord's 
mouth  annihilates  that  tenancy  in  a  moment.  An  agreement  to  hold,  when  the 
landlord  might  say,  you  shall  not  hold  an  instant  longer,  is  no  consideration. 
But  the  compiler  of  Yiner  says,  if  there  be  any  doubt  of  the  tenancy  at  will, 
it  would  hare  been  a  good  consideration.  It  is  not  necessary  he  should  hare 
a  right  to  hold,  but  if  it  be  doubtful  whether  he  had  a  nght  to  hold,  that  is  a 
good  consideration.  That  answers  the  objection ;  when  he  takes  as  a  tenant 
at  will,  the  law  takes  notice  of  what  his  interest  is ;  but  we  cannot  take  notice 
of  the  interest  of  a  captain  of  an  East  India  ship ;  we  cannot  know  that  there 
might  not  be  covenants  which  would  secure  him  in  possession  of  thai  for 
a  great  length  of  time.  I  think  we  should  presume  that  after  verdict ;  I  do 
not  say  this  merely  on  my  own  opinion ;  but  I  will  state  a  case  in  which 
it  appears  to  me  the  court  presumed  a  great  deal  more  after  verdict.  It 
•is  Evcans  v.  ,  I  Vent.  211.     *«In  an  action  upon  the  case:  r«o4f| 

whereas  the  plaintiff  pretended  title  to  pertain  goods  in  the  custody  of  1- 
one  Susan  Prickett,  and  claimed  them  to  be  his  own,  intending  to  remove  them  ; 
the  defendant,  in  consideration  that  he  would  suffer  them  to  continue  there,  as- 
sumed to  see  them  forthcoming,  and  that  they  should  not  be  embezzled,  but 
safely  kept  to  the  use  of  the  plaintiff,  and  shows  that  afterwards  the  goods  were 
eloigned,  dtc. ;  upon  non-assumpsit  and  verdict  for  the  plaintiff,  it  was  moved 
to  stay  judgment,  that  it  doth  not  appear  that  the  property  tA  these  goods  was 
in  the  plaintiff,  for  it  is  alleged  only  that  he  pretended  to  them,  and  clauned 
them  to  be  his  own  :  sed  non  allocatur,  for  the  declaration  is  full  enough ;  at 
least,  it  must  be  intended  he  proved  they  were  his  own,  or  the  jury  would  not 
have  found  for  him.*'  May  not  we  presume  (after  verdict)  that  the  captain 
had  a  right  to  hold  this  ship  against  the  defendant  T  It  appears  the  case  I  have 
cited  is  stronger.  I  think  there  is  abundant  consideration  stated  on  the  record 
in  this  case ;  unquestionably,  there  is  a  consideration  which  will  be  sufficient 
after  verdict.  But  then  it  is  said,  if  there  is  any  consideration  it  is  illegal. 
Now  we  must  look  at  the  whole  record,  and  see  if  it  is  so  or  not.  It  appears 
on  the  record  that  Mr.  Mellish  is  sole  owner,  and  therefore  he  could  commit 
no  fraud  on  co-owners.  Could  he  commit  a  fraud  on  the  East  India  Company  ? 
For  the  reasons  I  have  given,  I  think  not.  It  appears  to  me  the  attention  of 
the  East  India  Company  was  called  to  the  whole  proceeding.  Is  there  any 
fraud  in  the  proceeding  ?  Sift  it  from  the  top  to  the  bottom,  what  does  it  amount 
to  ?  Nothing  more  than  this,  that  a  man  who  has  the  sole  interest  in  one  ship, 
and  is  about  to  procure  an  interest  in  another,  'makes  a  bargain  with  r^AA 
the  captain  of  the  ship  to  exchange  it  for  another.  Is  there  any  fraud  ^ 
in  that !  I  say  no.  I  am  aware  of  the  difference  between  a  legal  and  a  moral 
fraud.  I  see  no  legal  fraud.  I  see  nothing  in  public  policy  against  this  sort  of 
exchange  being  effected.  It  appears  to  me  there  would  be  nothing  corrupt, — 
nothing  improper  in  it ;  if  not,  then  there  is  nothing  to  arrest  the  judgment  on 
the  ground  of  illegality.  But  we  have  been  referred  to  many  cases,  and  to  an 
act  of  parliament  That  act  confirmed  the  view  I  had  taken  of  th6  case.  I 
had  thought  that  a  contract  of  this  description  was  not  to  be  set  aside  on  what 
pel  sons  refining  and  refining  might  imagine  to  be  fraud,  but  that  there  must  be 
that  clear,  broad,  palpable,  eorrupt  proceeding  which  is  spoken  of  in  that  ad. 
That  act  shows  the  utmost  extent  to  which  the  legislature  intended  to  go,  and 
beyond  which  we  cannot  go.  In  that  act,  which  apphes  to  oflices  of  the  Bast 
India  Company,  as  well  as  offices  under  government,  it  is  enacted  that  if  there 
is  a  sale  of  any  odice,  it  is  void.     In  every  section  it  appears  tfiere  mast  b« 
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some  corrupt  pecuniary  consideration.  I  agree  that  it  is  not  necessary  the  party 
should  directly  get  money  by  it,— if  it  is  done  circuitously^— if  by  the  interest 
made,  the  pecuniary  advantage  can  be  got  at,  that  will  do.  But  the  legislature 
■ever  meant  to  carry  this  doctrine  of  corruption  further ;  that  is  quite  clear  from 
the  words  they  have  used ;  for  the  word  is  ^  money  ;*'  and  the  terms  relatipg 
to  money  are  used  in  every  section  with  that  extent  of  phraseolosy  which  em- 
braces every  case,  (whatever  artifice  is  used,)  where  the  basis  of  the  transaction 
IB  corruption  between  the  parties.  That  is  the  species  of  corruption  which  the 
act  has  described.  That  gives  us  the  rule ;  beyond  that  we  are  not  warranted 
in  going ;  for  if  the  legislature  had  thought  that  every  baigain  of  this  descrip- 
tion was  to  be  prevented,  the  legislature  would  not  have  said,  you  are  to  con- 
M>^iw-i  aider  if  there  *is  a  mere  pecuniary  corruption,  or  something  in  the  nature 

-^  of  pecuniary  corruption,  sufficient  to  avoid  the  bargain,  but  they  would 
have  gone  on  to  say,  there  shall  be  no  baigain,  no  tying  up  of  the  hands  of 
those  who  have  to  do  with  the  appointment  to  the  command  of  East  India 
ship»— all  those  appointments  shall  be  made  without  bias,  the  party  shall  come 
u;iinflueiiced,  and  not  restrict  himself  from  appointing  again  as  soon  as  the  voy- 
age is  made.  It  is  quite  clear  the  legislature  would  use  words  of  that  sort  if 
they  had  intended  it  But  they  knew  how  impossible  it  was  to  regulate  trans- 
actions by  such  visionary  notions  as  these.  They  introduced  only  corruption 
as  the  thing  which  they  could  act  upon,  that  is  personal  corruption,  pecuniary 
advantage,  or  something  in  the  nature  of  it.  It  is  not  proved  that  Captain 
Richardson  ever  did  derive  from  this  transaction  any  pecuniary  advantage.  It 
does  not  appear  on  the  record  that  either  of  these  parties  is  to  derive  from  it 
any  pecuniary  advantage  or  emolument  whatever.  The  act,  instead  of  being 
an  autiiority  in  favour  of  the  defendant,  is  an  authority  against  him.  We  were 
referred  abo  to  a  great  number  of  cases.  I  will  not  trouble  the  court  with 
going  over  them,  because  I  stated  when  they  were  cited  it  was  unnecessary  to 
cite  them,  as  they  only  proved  that  to  which  the  court  acceded.  I  never  have 
doubted  that  it  is  an  offence  at  common  law  to  sell  offices.  I  have  never 
doubted  that  if  a  man  sells  an  office  he  cannot  maintain  an  action  growing  out 
of  such  contract.  That  is  all  that  has  been  decided  by  any  one  of  the  cases. 
The  case  of  Biacbford  v.  Preston  was  a  direct  sale.  In  Card  ▼•  Hope  it  was 
not  a  direct  sale ;  it  is  distinguishable  from  Blachford  v.  Preston  in  that  re* 
spect*  It  was  decided  on  the  principle  of  BlacYord  v.  Preston*  Why  ?  Be* 
canse  in  Card  v.  Hope^  though  there  was  not  a  direct  sale,  there  was  an  indirect 
m24%'\  *^®  ^  ^®  appointment.     It  was  said  to  the  plaintiff;  if  *you  will  buy 

^  these  shares  you  shall  be  the  captain.  It  will  occur  to  every  man,  i 
the  shares  were  sold  under  such  circumstances,  something  was  added  to  the 
priee  of  the  shares ;  it  was  a  colourable  sale  of  the  command  of  a  ship.  There 
are  expressions  used  by  the  chief  justice  in  that  case  which  seem  to  bear  on  the 
present ;  but  the  expressions  of  every  judge  must  be  taken  with  reference  to 
the  ease  on  which  he  decides,  otiierwise  the  law  will  get  into  extreme  confu- 
sion. That  is  what  we  are  to  look  at  in  all  cases.  The  manner  in  which  he 
is  aigning  it  is  not  the  thing ;  it  is  the  principle  he  is  deciding.  If  ever  I  could 
have  imagined  it  could  have  been  extended  to  such  a  case  as  this,  I  would  have 
protested  against,  though  I  could  not  have  prevented  the  decision.  I  would  in 
ny  place  have  protested  against  it,  for  I  should  have  seen  the  injustice  and  con- 
fusion to  which  such  a  doctrine  would  have  been  liable  to  be  exteuded.  I  am 
quite  satisiied,  that  not  one  of  the  learned  judges  who  decided  that  case  ever 
conceived  that  its  authority  could  be  pressed  to  the  extent  to  which  it  has  been 
pressed  in  this  case.  All  that  was  decided  in  that  case  was  before  decided  in 
Blachford  v.  Preston^  with  this  difference,  in  Blachford  v.  Preston  the  sale 
was  direct,  and  in  Card  v.  Hope  the  sale  was  indirect.  All  that  the  court  de 
eidss  in  those  cases  is,  that  that  species  of  sale  is  void  in  point  of  law.    For 
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the  reaBons  which  I  have  given,  I  am  decidedly  of  opinion  that  thia  nde  for  a 
new  trial,  and  in  arrest  of  judgment,  ought  to  be  discharged. 

Park,  J.  I  am  of  opinion  that  none  of  the  grounds  taken  for  a  new  trial 
are  tenable  here.  One  of  the  points  taken,  and  which  would  be  a  good  ground 
for  a  motion,  was,  that  Lord  Gifford  received  evidence  which  he  ought  not  to 
have  received ;  that  was  a  list  of  the  passengers  which  was  given  in  with  a  view 
to  damages.  Captains*  chaiges  vary  according  to  the  situations  and  capacities 
to  *pay,  of  those  who  come  on  board  the  ship,  and  the  situation  they  rcoig 
hold,  either  as  cabin  or  steerage  passengers.  It  is  well  known,  that,  ^ 
according  to  the  East  India  regulations,  hardly  a  person  goes  to  the  East  India 
settlements  whose  death  (if  death  has  taken  place)  is  not  immediately  recorded 
in  the  East  India  Company's  books.  What  is  it  that  the  act  passed  in  the 
fifty-third  of  the  lato  king  has  in  view  ?  It  imposes  on  the  captains  of  these 
ships  the  following  regulations:  The  eaptain  shall,  on  each  voyage,  under 
certain  penalties,  see  that  lists  are  transmitted  to  the  India-house  of  aU  the  pas- 
sengers who  go  out  in  the  particular  ships :  the  words  are,  **  names,  capacities, 
and  descriptions  of  all  persons  on  board,  or  who  shall  have  been  on  board, 
such  ship  or  vessel,  from  the  time  of  the  sailing  thereof  to  the  time  of  arrival ; 
and  all  arms  on  board,  or  which  shall,  during  such  time,  have  been  on  board, 
such  ship  or  vessel,  and  the  several  times  and  places  at  which  such  of  the  sfid 
persons  as  may  have  died  or  left  the  said  ship  or  vessel,  shall  have  so  died  or 
left  such  ship  or  vessel,  or  such  of  the  said  arms  as  have  been  disposed  of,  have 
been  so  disposed  of."  What  is  the  meaning  of  this  ?  Are  not  these  publie 
documents  \  They  are  transmitted  to  the  company  for  general  inspection,  and 
have  become  public  documents,  and  have  been  so  held  by  my  lord  chief  justice, 
in  the  course  of  his  judgment,  as  those  which  are  received  every  day  at  Guild- 
hall.    On  that  ground  I  see  no  objection. 

The  next  point  was  as  to  the  extent  of  damages,  and  this  branches  itself  into 
various  considerations.  It  is  aigued,  that  the  lord  chief  justice  ought  not  to 
have  directed  the  jury  to  find  damages  for  the  two  voyages.  Now,  I  am  of 
opinion  that  he  not  only  might,  but  that  he  was  bound  to  do  so.  Where  is  the 
^objection?  Unless  tliere  be  something  of  illegality  founded  on  the  c-m^ 
latter  point,  where  is  there  any  objection  to  a  man's  reciting  in  an  agree-  ^ 
meat,  that  he  has  contracted  with  another,  for  four  voyages  ?  Those  circum- 
stances introduced  in  the  argument,  viz.,  the  loss  of  the  ship,  that  she  might 
be  wrecked,  that  the  captain  might  die,  and  many  other  circumstances  of  that 
sort,  if  they  had  happened,  might  have  been  a  good  answer,  for  you  cannot 
deal  with  impossibilities ;  and  if  Mr.  Mellish  could  have  shown  these  things, 
or  that  Captain  Richardson  had  a  ^  permanent  infirmity,*'  as  it  is  called  in  an 
act  of  parliament,  all  that  would  have  gone  to  the  action  itself.  But  then  they 
say  there  is  bankruptcy,  and  how  could  he  contract  under  that  disability  ?  Is 
it  to  be  supposed  the  company  would  allow  a  man  under  such  circumstances 
to  go  on  such  a  voyage  as  this  ?  to  which  I  answer  this,  (inasmuch  as  the 
agreement  has  this  very  proviso,  **  If  the  company  shall  agree  to  it,")  if  Mr. 
Mellish  could  have  shown  that  on  account  of  the  company's  refusal  to  let  the 
bankrupt  go,  he  could  not  comply  with  his  contract,  then  Oie  plaintiff  could  not 
have  recovered ;  but  Mr.  Mellish  has  no  right  to  defend  himself  by  saying,  that 
he  has  put  it  out  of  his  own  power  to  fulfil  his  engagement.  I  am  of  opinion 
upon  that  ground  there  is  no  colour  for  the  objection. 

The  next  point  is  a  matter  in  which  is  introduced  the  question  of  legality. 
This  is  in  arrest  of  judgment.  Now,  I  agree  with  my  lord  chief  justice,  if 
there  be  corruption  in  the  agreement,  Mr.  Mellish,  being  a  defendant,  has  a 
right  to  take  advantage  of  it,  for  in  pari  delicto  potior  est  conditio  defendentis. 
But  I  see  no  evidence  to  affect  the  plaintiff  with  that  at  aD.  I  do  not  find  that, 
but  the  contiary.     We  have  been  pressed  with  a  variety  of  cases,  two  only  of 
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which  I  will  mention ;  the  others  really  hare  no  bearing.    It  is  for  the  princi- 
*2511  P^^  ^^  ^  ^^^^  ^  those  cases,  and  not  for  the  facts.     *The  case  of  Card 

-J  V.  Hope  is  the  last  case*  and  Blaehford  ▼.  Preston  is  the  other ;  I  con- 
cur, as  far  as  is  necessary,  in  the  judgments  given  in  those  respective  cases. 
The  judgment  given  by  my  Lord  Chief  Justice  Abbott  was  very  elaborate ; 
but  though  I  concur  with  the  judgment  in  that  case,  I  am  by  no  means  prepared 
to  agree  with  every  dictum  in  that  judgment.  I  am  quite  satisfied  that  the  re- 
ference to  general  policy  in  that  case,  by  my  Lord  Chief  Justice  Abbott,  was 
going  further  than  was  absolutely  necessary,  and  I  think  there  is  nothing  here 
to  show  illegality.  I  enter  no  further  into  the  question  now  than  to  say,  that 
it  strikes  me  the  mutual  engagements  contained  on  the  face  of  this  agreement, 
declaring,  that  provided  you  will  do  so  and  so,  I  will  do  so  and  so,  are  a  suffi- 
cient consideration  to  support  the  declaration.  Is  there  any  corruption  in  them  ? 
I  cannot  say  that  any  thing  is  corrupt  in  the  agreement,  unless  it  be  considered 
as  corrupt,  or  as  a  wicked  and  a  wrong  thing  for  any  man  to  appoint  a  respect- 
able person,  whose  merits  and  abilities  he  knows,  for  a  prospective  voyage.  I 
cannot  go  along  with  that.  On  the  contrary,  I  am  quite  satisfied  that  if  a  man 
has  an  object  in  view,  for  such  and  such  of  his  relations,  or  for  any  respectable 
man  skilful  in  the  navigation  of  ships,  he  may  reasonably  be  anxious  to  secure 
his  services  for  all  the  voyages  that  the  ship  has  to  perform  under  the  company, 
provided  they  should  consent.  So  far  from  thinking  it  an  illegal  consideration, 
it  seems  to  me  a  most  meritorious  one,  one  which  a  sensible,  prudent,  judicious 
ship-owner  would  be  very  likely  to  act  upon.  For  these  reasons  I  am  of  opi- 
nion, the  rule  ought  to  be  discharged. 

BuRROvou,  J.     When  they  argued  this  case  at  the  bar  in  arrest  of  judgment, 
*252l   ^^  ^^  ^^^  there  was  no  ^consideration,  and  if  there  was  it  was  illegal. 

^  Now  the  count  happens  to  be  framed  in  a  way  that  avoids  all  possible 
question.  It  states  the  whole  agreement  as  it  existed,  and  then  states  mutual  pro- 
mises ;  and  it  is  clear  that  there  is  something  to  be  done  on  each  side :  the  one 
is  a  good  consideration  for  the  other.  Whoever  reads  the  count  will  see  some- 
thing is  to  be  done  on  each  side ;  that  has  been  held  to  be  a  good  consideration. 
The  declaration  is  framed  upon  that  Then  the  next  point  is,  that  it  is  illegal. 
I  am  of  opinion,  that  on  the  face  of  this  count  there  is  no  illegality.  If  it  be 
illegal,  it  must  be  illegal  either  on  the  ground  that  it  is  against  public  policy,  or 
*  against  some  particular  law.  I,  for  one,  protest,  as  my  lord  has  done,  against 
aiguing  too  strongly  upon  public  policy  ; — it  is  a  very  unruly  horse,  and  when 
once  you  get  astride  it  you  never  know  where  it  will  carry  you.  It  may  lead 
you  from  the  sound  law.  It  is  never  argued  at  all  but  when  other  points  fail. 
Why  should  you  not  enter  into  such  a  contract,  independent  of  public  law  ?  I 
know  no  law  against  it ;  I  see  no  public  policy  against  it  at  all.  The  legisla- 
ture do  not  consider  the  East  India  Company  as  a  public  company ;  they  may 
in  some  senses,  but  not  in  all.  They  have  the  exclusive  trade  to  the  East 
Indies,  and  employ  persons  (not  in  what  may  be  considered  as  offices)  to  com- 
mand ships ;  they  own  ships ;  all  this  is  in  the  course  of  private  trade,  and  so 
far  public  policy  does  not  relate  to  such  a  subject.  They  have  a  right  to  make 
bye-laws  to  regulate  that  trade.  As  to  the  point  of  public  policy,  a  great  deal 
has  been  said,  many  cases  have  been  mentioned,  and  in  Blaehford  v.  Preston^ 
a  great  number  of  general  phrases  were  made  use  of  by  the  learned  judge.  But 
you  ought  not  to  govern  courts  of  justice  by  general  expressions  used  in  the 
administration  of  the  law.  They  may  have  some  weight,  but  they  ought  not 
*25a'l  ^  go^^™ »  you  Tooax  *look  to  what  the  point  of  decision  was.     I  only 

^  need  read  the  point  of  decision  from  the  digest  of  the  case,  which  puts 
it  out  of  question  that  it  has  any  thing  to  do  with  this  case.  The  Digest  say^, 
1  Moore  Dig.  361,  **  A  sale  (by  the  owner^  of  the  command  of  a  ship  employed 
In  the  East  India  Company's  service,  without  the  knowledge  and  against  the 
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Iiye-law8  of  the  oompanyt  >■  Ulegal ;  and  the  oontrtet  of  sale  cannot  be  tfie 
foundation  of  an  action."  Eveiy  body  knowsy  when  you  are  on  the  bye-lawe, 
when  a  party  if  contracting,  with  a  Yiew  to  the  bye4aw,  a  sale  against  it  would 
be  void.  We  know  that  all  these  captains  of  ships  act  nnder  charter-parties ; 
if  the  charter-parties  incorporate  the  bye-laws  in  them,  that  is  a  matter  which 
is  lo  govern  the  contract ;  if  they  act  against  the  bye4aw,  diere  is  an  end  of  the 
contract  beyond  all  question.  We  then  come  to  the  bye-law  itself:  whoever 
lOoks  at  it  will  see  that  it  has  nothing  to  do  bat  with  pecuniary  sales.  Suppose 
the  defendant  is  driven  out  of  that,  then  he  resorts  to  another  point,  under  the 
act  of  parliament  49  O.  3.  I  know  the  act  to  which  it  relates  was  an  act  re- 
lating to  the  sale  of  public  offices ;  the  statute  of  Edw.  6.  This  act  of  49  6. 
3,  is  made  to  extend  that  act  to  other  matters.  What  does  it  extend  to  T  It 
extends  to  offices  belonging  to  the  East  India  Company.  Who  ever  heard  of 
the  situation  of  a  captain  being  an  office  7  The  East  India  Company  stand  in 
a  two-fold  situation,  they  are  a  trading  company  and  they  are  a  territorial  com- 
pany ;  and  this  statute  relates  to  offices  in  the  latter  respect.  It  will  turn  out 
to  have  no  relation  to  the  office  of  a  captain  of  a  ship ;  that  is  an  empioyment, 
not  an  office.  Then  we  come  to  damages.  It  is  enough  to  say,  with  respect 
to  damages,  that  the  contract  is  for  four  voyages,  and  the  breach  is,  **  you  have 
by  your  *own  act,  by  the  disposal  of  the  ship,  prevented  the  possibility  r«oR4. 
of  complying  with  your  own  contract.  The  question  is,  what  damages  ^ 
shall  be  awarded  for  the  breach  of  this  contract  ?  That  the  contract  is  broken, 
no  one  can  doubt.  You  cannot  appoint  because  you  have  sold  your  ship.  The 
quantum  of  damages  is  for  the  jury ;  whether  they  give  more  or  less  is  nothing* 
to  us.  They  have  judged  of  that  and  have  given  7,500/.,  which  goes  to  compre- 
hend the  whole  loss  of  the  first  and  second  voyages.  They  may  have  given  a 
greater  part  for  the  first  and  less  for  the  second ;  they  have  given  that  sum,  how- 
ever, which  does  not  seem  more  than  they  were  warranted  to  give  by  the  evi- 
dence. Then  we  come  to  the  question  as  to  the  admissibility  of  evidence. 
Enough  has  been  said  on  that  subject ;  it  is  impossible  to  maintain  any  objec- 
tion to  the  list  of  passengers.  That  list  is  made  out  under  oath,  it  is  preserved 
for  public  purposes,  for  the  use  of  all  the  kingdom  ;  for  every  individual.  It  te 
a  public  paper,  and  must  be  governed  by  the  same  rules  as  other  public  papers. 
Considering  the  whole  of  the  case,  it  does  appear  to  me,  afler  all  the  aigumenta 
we  have  heard,  that  there  is  no  ground  for  a  new  trial,  or  for  arresting  judgment. 

Rule  discharged. 

•RUMSEY  V.  TUFNELL,  (;*256 

ii§mUe,  that  vnder  43  O.  3,  c  46,  ezpenaet  of  exeeation  indade  axpensea  of  levying.— Thera 

is  no  fltatttte  of  89  EUiz. 

This  was  an  aetion  against  the  sheriff  of  Essex,  for  alleged  extortion  in  the 
execution  of  a  fi.  fiu  against  the  plaintiff.  The  declaration  commenced  by 
stating,  that  by  a  certain  act  of  parliament,  made  at  the  parliament  of  the  Lady 
Elizabeth,  late  queen  of  England,  at  a  certain  session  thereof,  holden  at  West- 
minster, in  the  county  of  Middlesex,  and  begun  on  the  89th  day  of  October,  in 
file  twenty*ninth  year  of  her  reign,  entitled  **  an  act  to  prevent  extortion  in 
&horifffl,  sic.,  it  was  enacted,  dice.,''  and  then  alleged  diat  the  writ  against  the 
plaintiff  was  endorsed,  **  to  levy  78/.  12«.  M.,  besides  interest,  to  accrue  due  on 
the  sum  of  78/.  3s.,  from  the  10th  day  of  February,  1823,  and  besides,  Sic.,  to  witj 
nhtfigTs  poundage,  ^ctr*9fu9,  md  expenses  ofletfying"  At  the  trial,  Essex 
Lent  assizes,  1824,  it  appeared,  that  in  fact  the  writ  was  endorsed,  «*  Levy  78/. 
12s.  6(/.,  besides  interest,  to  accrue  due  on  the  sum  of  73/.  8s.,  from  the  lOth 
of  February,  1823,  and  beeidee,  ^c.*'  T^e  warrant  to  the  sheriff's  officer  was 
in  the  same  words.     Under  this  warrant  the  plaintiff's  goods  were,  at  hn  owa 
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ff«qiiett»  upon  his  agreeing  to  pay  the  usual  ehaiges,  and  upon  his  signing  an 
authority,  sold  by  auction,  and  the  officer  made  deduction  for  the  following  < 
chaiges: 

£    8.    d. 
Lery  fees,  three  journeys    •-•-220 
Taking  an  inventory      ••••-110 
Keeping  possession  fourteen  days      •    2    0    0 

Sheriff's  poundage 886 

Postage  and  expenses     ..-••046 

^.g-i       *A  verdict  having  been  found  for  the  plaintiff, 

-'  LaweSf  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside  this 
▼erdict  and  enter  a  nonsuit,  or  to  arrest  the  judgment,  on  the  following  grounds. 
First,  that  the  endorsement  on  the  writ,  and  the  statute  and  common  law,  only 
authorized  the  sheriff's  officers  to  levy  the  expenses  of  execution,  and  not  the 
expense  of  levying ;  that  the  expences  of  execution  comprised  only  the  costs 
of  the  writ,  sheriff's  poundage,  and  officer's  fees ;  and  that,  therefore,  where 
the  declaration  added  **  expenses  of  levying,'*  it  was  a  variance  from  the  writ. 

Secondly,  that  the  recital  of  the  statute  of  Elizabeth  was  erroneous,  as  there 
was  no  session  of  parliament  which  commenced  on  the  29th  of  October,  in  the 
29th  year  of  Elizabeth. 

Taddt/,  Serjt,  who  showed  cause,  contended,  that  sinse  the  43  6.  3,  c.  46 
which  authorizes  the  plaintiff  to  levy  poundage,  fees,  and  expenses  of  execution, 
over  and  above  the  sum  recovered  by  the  judgment,  expenses  of  levying  were 
expenses  of  execution  within  the  spirit  of  Uiat  act ;  but  that  at  all  events  those 
words  having  been  inserted  in  the  declaration  under  a  scilicet,  might  be  rejected 
as  surplusage. 

Lawes  and  WUdt^  Seijts.,  were  heard  in  support  of  the  rule. 

Best,  G.  J.  We  ought  to  see  our  way  clearly  before  we  determine  this  to 
he  a  variance,  which  always  goes  against  the  justice  of  a  case ;  and  though  it 
b  sometimes  difficult  to  make  out  the  meaning  of  words  in  an  act  of  parliament, 
I  cannot  think  that  *«  expenses  of  execution"  means  only  the  costs  of  the  writ : 
*267l  ^^^  ^^  ^  events,  the  *words  introduced  into  the  declaration  are  only 
-■  surplusage,  and  may  be  struck  out.  However,  as  to  the  point  urged  in 
arrest  of  judgment,  there  is  a  case  in  2  Bl.  Rep.,(a)  and  another  in  Anderson, 
which  clearly  show  that  there  was  no  parliament-roll  for  the  twenty-ninth  of 
Elizabeth.  Till  the  period  when  the  day  of  passing  the  act  was  stated  in  the 
margin,  acts  of  parliament  had  relation  to  the  first  day  of  the  session,  and  the 
session  In  question  commenced  in  the  28th  of  Elizabeth,  2  M.  ^  S.  124.  The 
rule,  therefore,  must  be  made  absolute  for  the  arrest  of  judgment. 

Paul  and  Burrouoh,  Justices,  concurred. 


(a)  Savage  v.  Smith,  2  Bl.  1101. 
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Rule  absolute. 


An  agraeinent  to  dLMontiane  an  indictment  (even  suppoeiog  saeh  an  amemfint  to  be  lefal,) 
can  only  be  effected  by  the  attorney-geneimTs  entering  up  a  nolle  prosequi. 

Assmipsrr  upon  an  agreement,  in  which  one  of  the  conditions  precedent  to* 
and  eonsiderations  for*  Uie  defen^iant's  undertaking,  was,  that  all  indietmenta 
which  had  been  brought  and  preferred,  and  which  were  then  still  pending,  for 
any  matter  or  thing  done  or  said  by  the  defendant  and  his  wife,  or  either  of 
them,  or  by  their  respective  relations  and  servants,  or  any  or  either  of  them, 
relating  to  or  connected  with  the  conduct  either  of  the  defendant  or  his  wife, 
and  all  actions  then  pending  against  any  other  person,  for  criminal  conversation 
with  the  defendant's  wife,  should  be  disamtimudf  and  it  was  averred,  that  al 
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mich  indictments  and  actions  ^  had  been  wholly  discontinued,  and  not  further 
proceeded  with." 

At  the  trial  before  Bosanquetf  Seijt.,  Somerset  Lent  assizes,  1824,  it  ap- 
peared, that  three  indictments  which  were  pending  against  the  defendant  at  the 
quarter  sessions,  when  the  agreement  was  executed,  had  been  afterwards  re- 
moved by  certiorari  into  the  King's  Bench,  and  that  no  nolle  prosequi  had  been 
entered  up,  whereupon  the  learned  seijeant  thinking  the  plaintiff  had  failed  to 
establish  his  averment  respecting  the  discontinuance,  directed  a  nonsuit. 

Peake,  Serjeant,  having  obtained  a  rule  nisi  to  set  aside  this  nonsuit, 

jPe//,  Seijt.,  who  was  to  have  shown  cause,  was  stopped  by  the  court. 

*Peake^  in  support  of  his  rule,  urged,  that  an  agreement  to  disconti-  rMcn 
nue  an  indictment  could  not  be  taken  in  its  strict  technical  sense,  since  ^ 
no  one  but  the  attorney-general  had  authority  to  enter  a  nolle  prosequi ;  but  that 
the  language  of  all  contracts  must  be  taken  with  reference  to  the  subject-matter 
and  the  situation  of  the  contractor,  and  all  that  was  meant  here  was,  that  the  pro- 
secutor should  abstain  from  taking  further  steps. 

Best,  C.  J.  Discontinuance  means  putting  an  end  to  the  prosecution ;  per- 
haps that  cannot  be  done  without  a  violation  of  law,  and  if  so,  this  agreement 
was  illegal ;  if  it  could  be  done,  it  has  not  been  done  in  this  instance,  for  the 
prosecutor  might  have  caused  a  nolle  prosequi  to  be  entered  up  by  means  of 
the  attorney-general,  or  he  might  have  called  the  defendant  into  court,  and  omit- 
ting to  adduce  evidence,  might  have  procured  an  acquittal.  Whether  an  agree* 
ment  to  such  effect  would  have  been  legal,  I  do  not  now  decide.  The  discon<- 
tinuance  stipulated  for  in  this  agreement  has  not  been  effected,  for  the  word 
means  the  same  as  in  a  civil  suit ;  that  is  putting  an  end  to  the  suit  in  a  legal 
way.     The  present  rule,  therefore,  must  be 

Discharged* 


•MORISON  V.  GRAY  and  Another.  [•2dO 

H.  shipped  goods  at  Dundee  to  the  order  of,  and  for  P.  in  London.  H.  having  ascertained 
shortly  after  the  eoods  had  been  forwarded  that  P.  had  stopped  payment,  endorsed  and  for- 
wurded  the  bill  of  lading  to  plaintilT,  who  demanded  the  goods  of  defendants,  wharfingers, 
in  whose  custody  they  were. 

Defendants  having  refused  to  deliver  the  goods  to  plaintiff:  JRTeU,  that  he  had  a  sufficient  title 
to  sue  for  them  in  trover. 

Trover  to  recover  the  value  of  goods  which  defendants  had  received  as 
wharfingers,  at  their  wharf  in  London,  llie  goods^  were  shipped  in  January, 
1823,  by  Haziell,  a  merchant  at  Dundee,  by  order  of  John  Park,  of  London, 
merchant ;  but  some  days  after  the  shipment  Haziell  ascertained  that  Park  had 
stopped  payment,  and  he  then  endorsed  and  forwarded  the  bill  of  lading  to  the 
plaintiff  in  London,  with  directions  to  take  possession  of  the  goods.  ^  The  de- 
fendants refused  to  deliver  the  goods  to  plaintiff,  but  delivered  them  to*  one  Pet- 
titt,  an  insolvent  to  whom  Park  had  transferred  them.  Haziell  transmitted  and 
returned  to  Park  certain  bills  of  exchange,  with  which  he  had  paid  for  the 
goods. 

At  the  trial  before  Lord  Gifford  (London  sittings  af^er  last  Hilary  term)  the 
plaintiff  proved  the  endorsement  of  the  bill  of  lading  to  himself,  but  omitted  to 
prove  that  he  had  given  any  value  for  it,  which  the  learned  judge  thought  he 
ought  to  have  established :  he  contended,  however,  that  the  whole  transaction 
between  Park  and  Pettitt  was  a  fraud,  and  a  verdict  was  found  for  him,  subject 
to  the  defendant's  moving  to  set  it  aside  and  enter  a  nonsuit  on  that  ground. 

Vaughan^  Seijt.,  having  obtained  a  rule  nisi  to  that  effect,  was  now  called  on 
by  the  court  to  support  his  rule.  He  contended,  that  the  property  was  too 
clearly  vested  in  Park  to  admit  of  Haziell's  having  recourse  to  a  stoppage  in 
transitu ;  but  that  even  if  he  could  have  done  this,  it  was  a  mere  right  which  he 
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^611  ^^^^  ^^^  'transfer ;  and  therefore  the  action  ought  to  hare  been  brought 
-J  m  his  name,  and  not  in  the  plaintiff's,  as  the  mere  endorsement  of  the 
bill  of  lading  to  the  plaintiflfy  without  any  valuable  consideration,  would  not 
confer  a  sufficient  property  to  enable  him  to  sue  in  trover.  It  had  never  been 
contended,  that  the  transfer  of  a  bill  of  lading  would,  like  the  transfer  of  a  bill  of 
exchange,  confer  a  right  to  sue.  Coxe  v.  Harden^  4  East,  211,  and  Waring 
▼.  Cox^  1  Campb.  369,  were  referred  to. 

Bbst,  G.  J.  This  is  a  clear  case,  and  distinguishable  from  that  of  Waring 
▼.  Cox^  on  the  ground  that,  at  the  time  of  the  plaintiff's  demand,  these  goods 
were  in  transitu.  It  was  set  up  as  a  defence,  indeed,  that  the  goods  had  been 
consigned  lo  Park,  and  by  him  transferred  to  Pettitt ;  and  if  this  was  so.  Ha- 
ziell's  right  of  stoppage  and  the  plaintiff's  right  of  action  were  gone  :  but  we 
must  assume,  that  the  jury  thought,  upon  the  whole  transaction,  that  Pettitt  had 
no  claim ;  and  the  only  question  for  us  after  verdict,  is,  whether  Haziell,  having 
a  right  to  stop  in  transitu,  he  has  vested  a  right  of  action  in  the  plaintiff  by  en- 
dorsement of  the  bill  of  lading.  I  agree  with  Lord  Ellenborough,  that  it  is 
not  every  transfer  of  such  a  bill  which  will  transfer  such  a  right ;  but  this  was  a 
fair  and  usual  transfer,  and  Haziell  having  a  right  to  stop  in  transitu,  ought  not 
to  have  been  compelled  to  go  to  London  himself,  but  might,  for  the  same  pur- 
pose, invest  the  plaintiff  with  a  right  to  the  goods ;  and  he  could  not  do  this  mora 
efficiently  and  correctly  than  by  Uie  general  mode  of  transferring  a  bill  of  lading. 
By  so  doing  he  has  conferred  a  special  property  in  the  plaintiff  sufficient  to  en- 
tide  him  to  maintain  an  action  of  trover.  The  only  ground  for  hesitation  is 
*2A2l  ^^^  ''^  Coxt  V.  Hardin  the  judges  doubted  whether  such  *an  instrumen 
-'  could  pass  such  a  right.  But  ihe  ground  of  decision  in  that  case  was,  tha 
the  right  of  stoppage  in  transitu  was  at  an  end  ;  here  it  continued.  The  doc 
trine  touching  bills  of  ladinff  is  of  exceeding  convenience  to  commerce ;  the 
owner  cannot  always  follow  his  goods  to  a  distance ;  he  can  only  protect  him- 
self, in  many  instances,  by  transferring  the  bill  of  lading ;  and  we  should  defeat 
the  justice  of  this  case  if  we  were  to  hold  otherwise  upon  the  present  occasion. 

Park,  J.  The  only  doubt  which  I  have  entertained  was  occasioned  by  what 
was  hinted  by  the  judges  in  Coxt  v.  Harden ;  but  the  decision  in  that  case 
turned  on  another  point,  namely,  that  the  transitus  was  at  an  end ;  and  it  affords 
DO  authority  for  us  to  act  on.  There  are  many  instances  in  which  such  a  trans- 
fer as  the  present  has  been  deemed  sufficient  to  confer  a  right  of  action.  In 
the  present  case  justice  has  been  done,  and  the  verdict  must  stand. 

BoRRouoH,  J.,  concurring,  the  rule  was 

Discharged. 

REDFERN  and  Others  v.  SMITH. 

The  verdict  for  the  plaintiff  in  b  writ  of  waste  ought  to  find  the  place  wasted. 

This  was  a  writ  of  waste,  upon  the  statute  of  Gloucester.  At  the  Derby 
Lent  Assizes,  1824,  a  verdict,  under  the  direction  of  the  learned  judge  who  pre- 
sided, was  found  for  the  plaintiff,  damages  50/. 

Vaughan^  Seijt,  for  the  defendant,  obtained,  last  term,  a  rule  nisi  to  set 

*2Aal  *^^^^  ^^*  verdict  and  have  a  new  Atrial,  on  the  ground  that  the  jury 

^  ought,  in  this  proceeding,  to  have  found  the  place  wasted,  and  that  having 

omitted  to  do  so,  it  was  impossible  to  enter  judgment  on  the  posted*    Yin* 

Abr.  Watte,  B.  a;  Fitz.  Abr.  Waste,  pi.  111. 

PeU,  Seijt.,  showed  cause,  and  cited  Greene  v.  Cole,  2  Saund.  262,  but 
The  Court  held  it  was  impossible  the  verdict  could  be  sustained,  all  the  en- 
tries being  per  visum  juratorum,  and  finding  the  place  wasted. 

Rule  absolute  for  a  new  trial,  unless  the  parties  shoula 

agree  before  the  end  of  the  term. 
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GREASLY  V.  CODLING  and  Another. 

The  being  delayed  four  hours  by  an  obstniction  in  a  highway,  and  thereby  being  prtreated 
from  performing  the  same  journey  as  many  times  in  a  day  as  if  the  obstruction  had  not  ex* 
isted,  is  a  sufficient  injury  to  entitle  a  party  to  sue  the  obstructor. 

The  plaintiff  declared  against  the  defendants  in  caaey  for  shutting,  and  keep- 
ing shut,  a  gate  across  a  public  highway,  and  thereby  compelling  the  plaintiff, 
who  was  driving  three  laden  asses,  to  go  back  and  perforin  his  journey  by  a 
very  circuitous  route. 

The  object  of  the  action  was  to  establish  a  right  of  way.  At  the  trial,  be- 
fore HvLLOGK,  B.,  and  a  special  jury,  at  the  Nottingham  Lent  Assizes,  1824, 
the  plaintiff,  a  retail  coal-higgler,  proved  the  right,  and  the  disturbance  of  it  by 
the  defendants,  as  alleged  in  the  declaration.  It  appeared  that  he  was  in  the  habit 
of  passing  up  and  down  the  road  with  coals ;  that  upon  the  day  in  question  be 
had  been  delayed  four  hours,  and  that  he  could  'perform  his  journey  r^ood 
three  times  a  day  on  the  road  in  which  he  had  been  interrupted,  but  not  ^ 
so  ofien  by  the  circuitous  route. 

The  learned  judge  directed  the  jury,  that  if  a  party  had  sustained  injury  or 
expense,  by  the  obstruction  of  a  public  way,  that  was  a  ground  of  action ;  but 
that  it  would  be  outrageous  if  every  individual  could  bring  an  action  for  every 
obstruction.     The  jury  found  a  verdict  for  the  defendants* 

Vaughan^  Seijt,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  have  a  new  trial,  on  the  ground  that  the  jury  had  been  misdirected,  and 
that  the  suffering  of  inconvenience  would  give  the  plaintiff  a  right  to  damages, 
although  he  should  not  have  incurred  personal  injury  or  expense.  He  cited 
Ro»e  V.  MiltB^  4  M.  &  S.  101. 

PMt  Sent.,  who  showed  cause  against  the  rule,  cited  Hubert  v.  Orove$^ 
1  Esp.  N.  P.  C.  148 ;  Year  Book,  27  H.  8,  27,  Moore,  180 ;  Fineux  v.  Bo- 
venden,  Cro.  Eliz.  664  ;  Paine  v.  Partrich^  Carth.  103 ;  Chichester  v.  Leth" 
bridge^  WiUes,  74,  and  Dumford*s  note  to  that  case,  to  show  that  the  mere 
inconvenience  of  delay  was  not  a  sufficient  injury  to  entitle  a  party  to  sustain 
an  action,  but  that  he  must  allege  and  prove  some  further  and  special  damage. 

Bbst,  C.  J.  This  is  a  nile  calling  on  the  defendants  to  show  cause  why 
the  verdict  found  for  them  should  not  be  set  aside,  on  the  ground  of  a  misdi- 
rection by  the  learned  judge  who  presided  at  the  trial,  and  it  appears  to  us  that 
the  direction  was  wrong,  and  that  the  verdict  ought  not  to  stand.  On  the  decla- 
ration it  appears  that  *the  plaintiff  possessed  three  asses,  and  was  driv-  i-mak 
iqg  them  along  the  public  way  :  that  while  he  was  so  using  the  way  one  ^ 
of  die  defendants  shut  a  gate,  and  obliged  him  to  take  a  more  circuitous  course ; 
and  this  statement  has  been  made  out  in  evidence.  The  question,  therefore, 
is,  whether  a  man  travelling  along  the  high  road,  can  maintain  an  action,  (not, 
if  he  is  stopped  by  the  road  being  casually  out  of  repair,  but)  if  he  is  slopped 
by  the  hand  of  the  defendant.  We  cannot  determine  here  what  was  the  object 
or  end  of  the  journey,  or  what  injury  the  plaintiff  sustained  in  the  pursuit  of 
that  object^ — that  the  jury  must  determine ;  but  can  he  maintain  an  action  for 
this  obstruction  ?  It  has  been  contended  he  cannot,  unless  he  proves  a  special 
damage ;  but  even  in  a  case  of  public  nuisance,  if  any  one  has  been  distinguished 
in  injury,  he  may  sue  the  offender,  and  the  many  old  cases  which  have  been 
cited  do  not  apply,  because  in  those  no  special  damage  was  alleged,  whereas 
in  the  present  it  has  been  distincdy  stated.  In  the  case  in  CarUiew,  indeed, 
there  is  an  expression  in  favour  of  the  defendants,  namely,  that  the  action  will 
only  lie  for  a  personal  injury,  and  not  for  a  mere  injury  by  delay.  I  cannot 
see  the  difference,  because  injury  from  the  one  cause  may  be  quite  as  prejudi- 
cial as  injury  from  the  other ;  but  the  ground  of  decision  in  that  case  was, 
that  no  special  damage  was  stated.  In  Base  v.  Miles,  which  was  long  subse- 
quent to  the  case  in  JSspinasse^  Lord  Lllenborovoh  says,  *«  This  is  something 
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more  Bubstantially  injurioas  to  this  person  than  to  the  public  at  large,  who  might 
only  have  it  in  contemplation  to  use  it,  and  be  has  been  impeded  in  his  pro- 
gress by  the  defendants  wrongfully  mooring  their  barge  across,  and  has  been 
compelled  to  unload,  and  to  carry  his  goods  over  land,  by  which  he  has  incurred 
^fiA1  ^^P^'^®*  ^^^  ^^^  expense  caused  by  the  act  of  *the  defendants :  if  a 
-^  man's  time  or  his  money  are  of  any  value,  it  seems  to  me  that  this  plain 
tiff  has  shown  a  particular  damage."  I  cannot  distinguish  Bose  v.  Miies  from 
the  present  case ;  in  that,  as  in  the  present,  the  nature  of  the  injury  appeared 
upon  record,  and  it  resembled  that  of  which  the  plaintiff  complains,  in  all  re* 
•peets,  except  that  the  public  way  was  a  canal  instead  of  a  road,  and  the  party 
was  obstructed  by  a  baige  instead  of  a  gate.  The  judges  delivered  their  opi- 
nions seriatim,  that  where  any  damage  was  incurred,  an  action  would  lie.  On 
the  authority  of  that  case,  and  the  reason  of  the  thing,  this  verdict  must  be  set 


Park,  J.  Faine  v.  Fartrich  is  clearly  distinguishable  from  the  present  case, 
for  the  thing  complained  of  was  only  a  common  nuisance ;  the  plaintiff  had 
suffered  no  particular  injury,  and  the  judgment  was  given  on  that  ground.  The 
eourt  said  the  action  would  not  lie  unless  a  particular  injury  had  been  incurred, 
and  the  expressions  of  the  judges  that  seem  to  make  for  the  present  defendants, 
are  only  put  by  way  of  instance.  But  Boae  v.  Miies  is  precisely  the  same  as 
the  present  case,  and  the  plaintiff  is,  therefore,  entitled  to  make  his  rule  absolute. 

BuRROUOH,  J.  The  question,  in  all  these  cases,  is,  whether  the  inconve- 
nienoe  complained  of  is  general,  or  a  particular  inconvenience  of  the  party  com- 
plaining :  that  is  the  point  of  the  decisions,  and  who  can  doubt  about  the  parti- 
cular injury  in  the  present  case  ?  A  man  travelling  with  asses  is  stopped,  and 
obliged  to  go  by  a  circuitous  course,  with  an  obvious  loss  of  time  and  profit ; 
what  distinction  is  there  in  principle  between  such  a  case  and  that  of  a  man 
who  is  carrying  10,000/.  worth  of  goods,  to  arrive  by  a  given  day,  and  is  de« 
*2ATl  P^^^  ^^  ^^^  market  by  an  individual  obstructing  the  *road :  there  was 
-I  no  dispute  about  the  facts,  and  the  jury  ought  not  to  have  found  a  ver- 
dict for  the  defendants. 

Rule  absolute. 


HALL  V.  SMITH  and  Others. 

Under  the  Birmingham  paying  act  52  G.  3,  c.  113,  aome  of  seyeral  defendanta  in  whose  favour 
B  Teidict  haa  been  given,  are  entitled  to  treble  coeta,  though  the  verdict  may  have  gone 
against  others. 

By  the  Birmingham  paving  act,  52  O.  3,  c.  113,  s.  93,  it  is  enacted,  that, 
*'in  all  cases  where  a  verdict  shall  be  found  for  any  defendant  or  defendants  in 
such  action  or  suit,  (viz.  any  action  brought  for  any  thing  done  in  pursuance 
of  that  act,)  or  the  plaintiff  or  plaintiffs  therein  shall  discontinue  the  same  after 
the  defendant  or  defendants  shall  have  appeared  thereto,  or  be  nonsuited,  or  if, 
upon  demurrer,  judgment  shall  be  given  against  such  plaintiff  or  plaintiffs,  then, 
and  in  every  such  case,  the  defendant  or  defendants  shall  recover  treble  costs, 
and  have  such  and  the  like  remedy  for  recovering  the  same  as  any  defendant  or 
defendants  hath  or  have  for  recovering  costs  of  suit  in  any  other  case  by  law." 

The  present  action  was  brought  against  certain  commissioners  under  the  act, 
and  persons  employed  by  them.  A  verdict  having  been  found  in  favour  of  the 
commissioners,  although  the  plaintiff  recovered  against  some  of  the  other  defend- 
ants (see  ante,  v.  ii.  p.  156,)  the  prothonotary  doubted  whether  he  ought  to 
allow  treble  costs  to  the  commissioners  who  had  obtained  a  verdict ;  whereupon 

Fell^  Seijt.,  obtained  a  rule  nisi  for  the  prothonotary  to  review  his  taxation, 
and  allow  the  commissioners  their  costs. 
sflAfil       *Vaughan^  Seijt.,  who  showed  cause,  cited  Dibben  v.  Cooke^  2  Str. 

«ODJ    |/|A|t   _|  2„  Anihnritv  that  Arita  irivinir  ensis  ars  eonaidarivl  nAnal.  and 


1005,  as  an  authority  that  acts  giving  costs  are  considered  penal,  and 
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viged  that  the  court  would  not  yisit  the  plaintiff  with  a  penalty  for  mere  mis* 
joinder ;  he  contended  that  the  clause  was  only  intended  to  apply  to  caaea  in 
which,  before  the  act,  the  party  would  hare  been  entitled  to  single  costs.  If 
all  had  been  acquitted,  all  had  been  entitled  to  ^ble  costs,  because  it  would 
have  appeared  that  the  action  was  vexatious,  in  which  case  only  the  penalty 
was  meant  to  apply ;  but  to  give  such  a  right  there  ought  to  have  been  an  entire 
verdict. 

Best,  C.  J.  This  is  an  action  on  the  case,  and  the  question  is,  whether  four 
of  several  defendants  who  have  had  verdicts  in  their  favour,  are  entitled  to  costs. 
Before  the  statute  of  William,  defendants  who  had  so  succeeded  were  holden 
not  to  be  entitled,  though  they  had  suffered  considerable  evil,  and  had  been 
dragged  to  the  assizes,  at  great  expense,  without  compensation.  The  statute  8 
&  9  W.  3,  was  then  passed,  and  was  unfortunately  holden,  in  Dibben  v.  Cooke^ 
not  to  entend  to  actions  on  the  case ;  but  in  all  the  actions  to  which  it  applied, 
if  one  of  several  defendants  obtained  a  verdict  he  was  entitled  to  costs.  The 
words  in  this  statute  are  much  more  extensive,  and  apply  to  every  species  of 
action.  Now,  if  one  defendant  who  has  a  verdict  in  his  favour,  is  entitled  to 
costs  under  the  statute  of  W.  3,  surely  the  defendants,  who  have  succeeded  in 
the  present  instance,  are  equally  entitled,  otherwise  we  should  put  on  this  act 
a  more  limited  construction  than  on  the  act  of  8  d&  9  W.  3 ;  but  the  words 
here  are  **  in  all  cases  where  a  verdict  shall  be  found  for  any  defendant  or  de- 
fendants in  such  action  or  suit." 

*Park,  J.     If  we  were  to  put  on  this  statute  the  narrow  construe*  r»oag 
tion  which  has  been  contended  for,  we  should  defeat  the  intention  of  the  ^ 
legislature  and  renounce  the  very  principle  on  which  we  have  already  decided 
in  favour  of  these  defendants. 

BuRROuoH,  J.  The  ground  of  our  former  decision  shows  that  these  defend- 
ants are  entitled  to  their  costs  now. 

Rule  absolute. 


POCOCK  V.  BILLING. 

Deidarations  of  one  who  has  been  holder  of  a  bill  of  exchange  cannot  be  received  in  eridencfl, 
unless  they  were  made  while  the  party  had  possession  of  the  bill 

This  was  an  action  on  a  bill  of  exchange,  tried  before  Lord  Gifford,  C.  J., 
at  the  London  sittings  after  last  Hilary  term.  Pell^  Seijt.,  had  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  declarations  of  a  former  holder  of 
the  bill  had  been  received  in  evidence,  though  it  was  not  shown  that  he  was  in 
possession  of  the  bill  at  the  time  he  made  tlie  declarations. 

Vaughan  and  BoBonquet^  Serjts.,  showed  cause ;  but  it  appearing,  that,  at 
the  time  of  the  declarations,  the  bill  was  not  in  the  hands  of  the  person  who 
made  them. 

Best,  G.  J.,  said.  In  order  to  render  these  declarations  receivable,  it  ooght 
to  have  been  shown,  that  the  party  making  them  was  the  holder  of  the  bill  at 
the  time ;  they  are  admissions,  and  as  such,  receivable  only  when  they  are  sup- 
posed to  be  adverse  to  the  interest  of  the  party. 

Rule  absolute. 

•JOHNSON  and  Another  v.  KING.  [•STO 

A  letter  containing  the  teims  of  a  contract  between  the  plaintiff  and  defendantf  concluded  m 
these  terms^"  of  this  proposition,  it  is  desirable  that  I  have  ^our  answer  per  retam,  a>  1 
can  have  a  vessel  to  charter  at  the  price  stated,  who  will  not  wait  any  longer  for  my  assweri 
and  failing  him,  I  fear  I  should  not  be  able  to  get  another  :** 

Hdit  a  mere  request,  and  no  part  of  the  contract. 

AssuHFsiT  on  an  agreement  to  deliver  a  certain  quantity  of  coals.    Breacfaf 
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non«delivery.  At  the  trial  before  Lord  Gifford,  G.  J.,  at  the  London  BUtingi 
after  Hilary  term  last,  the  various  terms  of  the  contract,  as  stated  in  the  deda- 
ratioUf  were  proved  by  a  letter  from  the  defendant ;  but  the  letter  concluded 
with  the  following  words :  **  Of  this  proposition  it  is  desirable  that  I  have  your 
answer  per  return,  as  I  can  have  a  vessel  to  charter  at  the  price  stated,  who, 
will  not  wait  longer  for  my  answer,  and  failing  him,  I  fear  I  should  not  be  able 
to  get  another ;"  and  there  was  no  averment  in  the  declaration  that  the  plaintiff 
had  sent  an  answer  per  return. 

A  verdict  having  been  found  for  the  plaintiffs,  Vaughan^  Seijt.,  obtained  a 
rule  nisi  to  set  it  aside  and  enter  a  nonsuit  instead. 

Pdl^  Seijt.,  who  showed  cause,  contended,  that  this  was  only  a  request,  and 
no  part  of  the  contract ;  and  the  Court  being  also  of  this  opinion,  after  hearing 
Vaughagit 

Discharged  the  rule* 

♦2713  ♦EVANS  V.  SWETE. 

An  averment  that  Y.  and  R.  became  bail  at  the  requeat  of  the  sheriiT,  is  aatiafied  by  evideoos 

that  they  became  bail  at  the  requeat  of  the  aheriff  *b  officer. 
The  aherin  may  put  in  bail  before  the  return  of  the  writ. 

Dbclaration  in  trespass  for  false  imprisonment 

Pleas,  first,  general  issue ;  second,  that  a  writ  of  capias  ad  respondendum 
against  the  plaintiff,  returnable  on  the  morrow  of  All  Souls,  at  the  suit  of  J.  M . 
Taylor,  was  delivered  to  the  sheriff  of  Middlesex,  to  be  executed ;  that  the  she- 
riff, on  the  3d  of  October,  1823,  made  his  warrant  thereon,  and  directed  it  to 
J.  Wilson,  the  sheriff *s  bailiff;  that  the  bailiff,  on  the  6th  of  October,  arrested 
the  plaintiff,  who,  thereupon,  with  one  A.  M.,  executed  a  bail-bond  conditioned 
for  plaintiff's  appearance  at  the  return  of  the  writ ;  that  the  plaintiff  did  not  ap- 
pear, and  that  on  the  6th  of  November  the  sheriff  was  ruled  to  return  the  writ ; 
that  before  and  at  tlie  time  of  the  return,  A.  M.  was  an  insolvent  and  in  the 
King's  Bench  prison,  and,  thereupon,  on  the  7th  of  November,  T.  Y.  and  J.  R. 
went  before  a  judge  at  chambers,  and  became  bail  in  the  action ;  and  then  having 
apprehended  the  plaintiff,  in  order  to  surrender  him  in  discharge  of  themselves, 
brought  him  to  the  defendant's  house,  to  keep  him  in  custody  there  till  he 
should  be  surrendered  to  the  Fleet  prison. 

Replication ;  that  T.  Y.  and  J.  R.  were  not  lawfully  authorized  and  required 
to  put  in  bail,  but  that  they  put  in  bail  of  their  own  wrong  surreptitiously  and 
fraudulently. 

Rejoinder ;  that  T.  Y.  and  J.  R.  became  bail  at  the  request  of  the  sheriff, 
and  traversing  the  allegation,  that  T.  Y.  and  J.  R.  were  not  lawfully  authorized, 
and  that  bail  was  put  in  surreptitiously  and  fraudulently. 
*!2721       ^Surrejoinder ;  that  T.  Y.  and  J.  R.  did  not  become  bail  at  the  re* 
^  quest  of  the  sheriff. 

At  the  trial  before  Best,  G.  J.,  London  sittings  afler  Easter  term.     It  ap 
peared,  that  T.  Y.  and  J.  R.  became  bail  at  the  request  of  Wilson,  the  sheriff  s 
officer,  and  the  plaintiff  was  thereupon  nonsuited. 

CrosSf  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  nonsuit,  on  the  ground, 
among  other  objections,  that  T.  Y.  and  J.  R.  could  not  become  bail,  except  at 
the  request  of  the  sheriff;  that  no  such  request  was  proved  at  the  trial,  nor  any 
special  authority  from  the  sheriff  to  the  officer  to  make  such  a  request ;  and 
that  in  the  absence  of  any  evidence  to  such  effect,  the  court  could  not  imply 
that  there  was  such  a  relation  between  the  sheriff  and  his  officer,  as  to  enable 
him  to  do  a  thing  which  was  beyond  the  power  of  the  sheriff  himself.  The 
officer  was  not  known  to  the  courts  as  the  sheriff's  deputy.  Drake  v.  Sykes^ 
7T.  R.  113. 

Pell  and  fFUde,  Serjts.,  who  showed  cause,  maintained,  that  if  the  request 
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of  the  officer  would  not  support  this  issue,  nothing  would,  inasmuch  as  the 
sheriflf  himself  never  interfered  in  such  cases. 

Cross,  in  support  of  his  rule,  contended  further  at  great  length,  that  upon 
these  pleadings  the  surreptitious  and  unlawful  putting  in  of  the  bail,  was  as 
much  a  matter  in  issue  as  the  request  of  the  sheriff;  and  that  as  it  had  been 
already  decided  on  motion  in  this  cause,  that  the  bail  had  been  put  in  unlaw- 
fully,(a)  (according  to  which  decision  the  plea  itself  was  bad,)  the  plaintiff  was 
entitled  to  a  new  trial. 

*Bbst,  C.  J.     No  question  is  raised  upon  this  issue  but  the  request  r«27a 
of  the  sheriff.     To  entitle  him  to  raise  the  question  of  law,  the  pUuntiff  ^ 
ought  to  have  demurred  to  the  plea. 

Park,  J.  On  this  issue  the  only  question  is  a  question  of  hct,  whether  or 
no  there  was.  a  request  on  the  part  of  the  sheriff.  It  has  been  argued,  that  a 
special  authority  to  the  officer  ought  to  be  shown.  We  think  such  an  authority 
has  been  shown.  The  sheriff  gives  a  warrant  to  the  officer,  and  there  is  suffi- 
cient evidence  to  connect  him  with  the  request. 

BuRRouoH,  J.  The  sheriff  is  commanded  to  have  the  body  at  the  return  of 
the  writ,  but  if  he  chooses  to  put  in  bail  before  the  return,  he  may.  The  officer 
was  acting  for  the  benefit  of  the  sheriff,  in  the  regular  course  of  his  doty ;  and 
the  fact  of  the  request  is  sufficiently  made  out. 

Rule  disoharged. 

(a)  See  ante,  ▼.  i.  p.  967,  TayUr  ▼.  Evans. 


GARLAND  i;.  JEKYLL  and  Another. 

A  oopyhold  property,  which  when  in  the  hands  of  a  single  owner,  pays  but  one  heriot,  bat 
pays  several  if  divided  among  several  owners,  shall  again  pay  but  one  heriot  if  it  again  be- 
comes united  in  the  person  of  a  single  owner. 

This  was  an  action  of  assumpsit  for  money  had  and  received,  and  was  tried 
at  the  sittings  after  Hilary  term,  1822,  before  Dallas,  C  J.,  when  a  Terdict 
was  found  for  the  plaintiff,  subject  to  a  case,  in  substance  as  follows : 

In  the  manor  of  Weeks  Park  Hall  in  Essex,  there  are,  and  from  time  im- 
memorial have  been,  divers  customary  *and  heriotable  copyhold  tene-  rMwi 
ments  of  inheritance,  held  by  the  respective  tenants  thereof  unto  them  ^ 
and  their  heirs  and  assigns  by  the  rod,  and  by  copy  of  the  court  rolls  of  the 
manor,  at  the  will  of  the  lord  of  the  manor,  according  to  the  custom  of  the  ma- 
nor, by  the  rents,  customs,  and  services,  therefore  due  and  of  right  accustomed. 

There  had  from  time  immemorial  been  a  custom  within  the  manor  for  the 
lord  for  the  time  being,  upon  the  death  of  every  copyhold  tenant  of  any  cus- 
tomary and  heriotable  copyhold  tenement  or  tenements  within  the  manor,  to 
take  for  heriots  in  respect  thereof  so  many  of  the  beasts  which  were  of  such 
customary  and  heriotable  copyhold  tenant  at  the  time  of  his  death,  as  the  num- 
ber of  heriots  due  in  respect  of  such  customary  and  heriotable  copyhold  tene- 
ments did  at  that  time  amount  to  :  and  it  was  contended  at  the  trial,  that  the 
custom  was  for  the  lord  of  the  manor  to  take  for  heriots  such  beasts  which 
were  of  the  tenant  at  the  time  of  his  death  as  were  then  the  best  beasts,  or  such 
as  the  lord  should  elect  to  take  as  the  best. 

In  1735,  Samuel  Warner  was  a  copyhold  tenant  of  two  customary  and  heriot- 
able copyhold  tenements  within  the  manor,  which  he  held,  and  was  seised  of 
to  him  and  his  heirs  by  the  rod,  and  by  copy  of  the  court  rolls  of  the  manor, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  manor,  by  the  rents,  eus 
toms,  and  services,  therefore  due,  and  of  right  accustomed,  viz.,  one  copyhold 
tenement,  consisting  of  three  parcels  of  land  with  the  appurtenanees,  parcel  of 
Westland,  customary  and  heriotable,  containing  about  nine  acres,  abutting  upor 
lands  called  Edmund's  Lands ;  and  another  copyhold  tenement,  consisting  o* 
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two  pieces  of  land,  another  pavcel  of  Westknd,  being  customary  and  heriotable, 
containing  about  ten  acres,  abutting  upon  Derryhill-hall  ground. 
,tnjmr\  *Iq  the  Same  year  Warner  died  so  seised  of  and  holding  the  copyhold 
•^  premises  as  above ;  and  the  following  presentments,  surrenders,  admit- 
tances, and  other  proceedings  i^especting  the  said  and  other  copyhold  premises 
afterward  took  place  at  divers  courts  baron  of  the  manor,  and  enuies  thereof, 
and  of  the  divers  heriots  and  rents  payable  in  respect  thereof,  were  made  in  the 
court  rolls  as  follow : 

5th  June,  1735. 
Death  presented  of  Warner  seised  of  the  above-mentioned  copyhold  premises, 
and  finding  of  jury  that  by  his  death  there  happened  to  the  lord  two  heriots, 
(two  cows,  value  about  5/.,)  and  proclamation  thereon  made. 

Gth  October,  1735. 

Separate  admission  of  Catherine  Graham  to  one  undivided  fourth  of  the  same 
premises,  as  her  right  and  inheritance  as  one  of  the  four  daughters  and  coheirs 
of  Warner,  to  hold  to  her,  her  heirs,  and  assigns  for  ever,  as  her  right  and  in- 
heritance, of  the  lord,  at  the  will,  &c.,  according  to  the  custom  of  the  manor, 
by  the  rents,  customs,  and  services  therefore  due  and  of  right  accustomed,  and 
a  fine  of  twenty  guineas  was  set  on  the  whole  premisee. 

Same  admission  of  Mary  Warner. 

Same,  Eleanor  Warner. 

Same,  Ann  Warner. 

15th  September,  1736. 

Death  of  C.  Graham  presented,  with  general  proclamations. 

6th  September,  1737. 
Death  of  Mary  Warner,  presented  as  seised  of  an  undivided  fourth  part  of 
the  premises,  and  that  fUeanor  and  Ann  Warner  were  her  sisters  and  coheirs ; 
but  whether  she  leA  any  heriot  at  the  time  of  her  death  the  homage  knew  not 
Proclamation  made. 

*27fi1  *A.l80  a  rental  of  the  several  sums  yearly  issuing  out  of,  and  payable 
-^  from  the  freehold  and  copyhold  lands  and  tenements  holden  of  the  ma- 
nor, made  and  reserved  on  the  inspection  of  the  ancient  rolls,  rentals,  and  ex- 
amination of  the  ancient  tenants  at  a  court  holden  of  the  manor  26th  Septem- 
ber, 1737,  before  William  Mayhew,  gentleman,  steward. 

Inter  alia. 


Tenanta'  Namea. 

•> 

What  they  hold. 

No.  of 
Acrea. 

what 
Renta. 

When 
admitted. 

What 

Heriota 

due. 

Ann  Warner,  apmater, 

Elaanor  Warner, 

Mary  Warner, 

Graham  Catherine,  late 
Catherine      Warner, 
q>iiiater, 

Holds  to  her  and  her  heira 
for  ever  one  undivided 
fourth  of  three  parcelB 
called  Weatland,  neriot- 
able,  containing  by  eati- 
mation, 

Also,  one  undivided  fourth 
part  of  two  other  pieces 
of  land,  parcela  of  W eat- 
land,  heriotable,  con- 
taining by  eatimation, 

Holda  another  fourth  part 
of  the  aame. 

Holda  another  fourth  part 
of  the  aame. 

Holds  another  fourth  part 
of  the  aame. 

9 
10 

a.  d. 

3    9 
3    9 

6th  Oct.  1735. 

1 
1 

19 

7    6 

2 
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14th  Norember,  1797. 

Kitty,  the  wife  of  Langhorn  Warren,  clerk ;  Eleanora,  the  wife  of  WiQiam 
Buubury,  clerk ;  Ann  Graham,  spinster ;  and  John  Elliston,  an  infant  son  of 
John  Elliston  by  Sarah  his  wife,  late  Sarah  Graham,  spinster,  were  severally 
admitted  at  their  own  ("esire  as  tenants  in  common,  and  not  as  joint  tenants,  to 
one  undiTided  fourth  part  of  a  fourth  of  said  premises  of  which  Catherine  6rs- 
ham  lately  died  seised,  as  her  coheirs. 

*To  hold  unto  them,  their  heirs,  and  assigns  respectiToly,  for  erer,  r%wpj 
by  the  rents,  iic,,  and  they  gave  the  lord  for  their  several  fines  as  per  ^ 
margin.     (None  appear,  nor  claim  of  heriot.) 

28d  May,  1738. 
Kitty  Warren  surrendered  to  the  use  of  her  will  notwithstanding  covertare. 

18th  January,  1743. 

Afler  reciting  the  admission  of  Catherine  Graham,  Mary,  Eleanor,  and  Ann 
Warner  on  the  6th  October,  1785,  as  the  four  daughters  and  coheiresses  of 
Samuel  Warner,  and  the  entries  of  16th  September,  1730,  and  14th  November, 
1737, 

The  death  of  Mary  Warner  was  presented,  and  that  at  the  time  of  her  death 
she  was  seised  of  one  undivided  fourth  of  the  said  premises,  and  that  John  El- 
liston the  infant  was  also  dead,  seised  of  a  fourth  of  the  said  premises,  to  which 
his  mother  was  entitled  after  the  death  of  Catherine  Graham ;  but  whether  either 
of  them  left  any  heriot  the  homage  knew  not 

Admission  thereon  of  Eleanor  and  Ann  Warner,  spinsters,  and  Kitty  Warren 
and  Eleanora  Bunbury,  as  follows : 

Eleanor  and  Ann  Warner  each  to  an  undivided  third  part  of  a  third  part  of 
that  fourth  part  of  the  said  premises  of  which  Mary  their  sister  died  seised ;  and 
Kitty  Warren,  Eleanora  Bunbury,  and  Ann  Graham,  were  each  admitted  to  a 
third  of  that  fourth  of  a  fourth  of  said  premises  to  which  John  Elliston,  their 
sister's  son,  was  admitted  and  died  seised  of;  and  also  each  to  a  third  of  a  third 
<if  tliat  fourth  of  which  Mary  Warner,  their  aunt,  died  seised. 

To  hold  to  Eleanor  and  Ann  Warner,  Kitty,  Eleanora,  and  Ann  Graham  rc- 
«peclively,  and  to  their  respective  heirs  and  assigns  for  ever,  of  the  lord,  Ac., 
according  to  the  custom,  &c.,  fines  as  per  maigin.     (None  appear.) 

*Same  court  Eleanor  and  Ann  surrendered  to  the  use  of  their  re-  tm^o 
sypective  wills.  ^ 

2d  February,  1748. 

Kitty  surrendered  to  the  use  of  her  will. 

3d  May,  1762. 
Death  of  Lady  Eleanora  Bunbury  presented,  seised  of  said  undivided  parts, 
and  proclamation  made. 

14th  March,  1763. 
Death  of  Kitty  Warren  presented,  seised,  dtc,  the  homage  are  informed  that 
Erasmus  Warren,  clerk,  is  her  only  son  and  heir ;  but  whether  she  left  any 
animal  to  seize  for  a  heriot  they  know  not. 

14th  September,  1763. 

After  reciting  admissions  of  Eleanor  Warner  on  6th  of  October,  1736,  and 
on  18th  JaMary,  1748, 

Presenting  her  death,  seised,  dec.,  and  that  Ann  Warner  was  her  sister  and 
heir  ;  but  whether  she  left  any  animal  as  a  heriot  was  not  known ;  Ann  was 
admitted  under  the  will  of  Ellen  to  all  her  shares  of  the  premises,  to  hold  to  her, 
her  heirs,  and  assigns  of  the  lady,  d^.,  and  paid  for  fine  as  per  maigin.  (Fine 
for  the  fourth  five  guineas ;  for  the  other  parts  1  Is.  M^ 

Same  court,  Erasmus  Warren,  clerk,  only  son  and  heir  of  Kitty  Warren,  and 
devisee  under  her  will,  was  admitted  to  her  shares.     To  hold  to  him  and  his 
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heirs  for  eirer,  of  the  lady,  and  paid  for  fines  as  per  margin.  (Fine  in  the  whole 
S/.  4«.  I0d*f  saying  to  the  lady  the  rights  of  heriots,  &c.) 

Same  court.  Thomas  Charles  Bunbury  was  admitted  as  only  son  and  heir  of 
Eleanora  Bunbury  to  all  her  shares  of  the  premises,  to  hold  to  him  and  his  heirs, 
as  his  right  and  inheritance,  of  the  lady,  &c.,  and  paid  the  several  fines  that 
appear  in  the  margin.     (Fines  in  the  whole  2/.  4s,  lOd.) 

•2791  '^d  June,  1773. 

•^  *Recital  of  the  admissions  of  Ann  Warner.  Presentment  of  her 
death,  but  who  was  her  next  heir,  or  whether  she  left  any  animal  to  seize  as 
an  heriot  the  homage  know  not 

27th  August,  1773. 

After  reciting  the  death  of  Ann  Warner,  Thomas  G.  Bunbury  was  admitted 
as  one  of  the  heirs  at  law  of  Ann  Warner  to  one  undivided  third  part  of  a 
fourth  part  of  the  premises  to  which  she  was  admitted  on  the  6th  of  October, 
1735,  as  one  of  Ihe  daughters  and  cohiers  of  Samuel  Warner ;  and  also  to  a 
third  part  of  a  third  of  a  fourth  to  which  she  was  admitted  on  the  18th  January, 
1743,  on  the  death  of  Mary  Warner,  her  sister ;  and  also  of  one  other  third 
part  of  a  fourth  to  which  she  was  admitted,  under  the  will  of  her  sister  Ellen, 
on  the  14th  September,  1763,  to  hold  the  said  parts,  Alc,  to  him,  his  heirs,  and 
assigns  for  ever,  as  his  inheritance  at  the  will  of  the  lord,  for  fine  as  per  mar> 
gin.     (Five  guineas.) 

Same  court  Admission  of  Ann  Hanmer,  wife  of  Walden  Hanmer,  to  same 
proportions,  as  one  of  the  heirs  at  law  of  Ann  Warner,  to  hold  in  like  manner ; 
fine  as  per  margin.     (Five  guineas.) 

Same  court  Admission  of  Erasmus  Warren,  clerk,  as  one  of  the  heirs  a4 
law  of  Ann  Warren,  to  hold  as  above ;  fine  as  per  margin.     (Five  guineas.) 

Also  at  this  court  the  homage  find  and  present  that  Sir  Thomas  Bunbury 
and  W.  Hanmer,  executors  of  the  last  will  and  testament  of  Ann  Warner,  paid 
to  the  lord  of  the  manor  10/.  10^.,  as  a  composition  for  the  heriots  due  upon 
her  death. 

23d  October,  1778. 

Presentment  of  the  death  of  Ann,  wife  of  W.  Hanmer,  and  that  she  died 
seised  of  certain  parts  of  shares  of  the  said  premises  ;  proclamation  made. 

M^-1  *30th  June,  1 780. 

-^  Recital  of  the  admission  of  Ann  Graham,  afterwards  wife  of  Walden 
Hanmer,  afterwards  Sir  Walden,  on  14th  November,  1737,  her  admission  on  18th 
January,  1743,  also  her  admission  on  27th  August,  1773;  also  death,  &c. :  and 
that  Job  Hanmer,  as  one  of  the  sons  of  Ann,  and  devisee  named  in  the  will  of 
Ann  Warner,  his  late  aunt,  claimed  to  be  admitted  to  all  the  said  parts,  and 
was  admitted  thereto,  to  hold  to  him  and  his  heirs  of  the  lord,  dtc. ;  which  said 
several  shares  amount  in  the  whole  to  one  third  of  the  estate ;  fine  as  per  mar- 
gin.    (5/.  15«.  6(/.) 

13th  July,  1807. 

Death  of  Erasmus  Warren  presented,  seised  of  divers  lands,  or  parts,  or 
shares,  on  8th  December,  1806,  and  that  divers  heriots  had  become  due  to  the 
lord  on  his  death ;  but  whether  he  died  possessed  of  any  beast  or  animal  ho- 
mage know  not 

6th  June,  1800. 

Recital  of  the  admission  of  Erasmus  Warren  on  14th  September,  1763,  after 
the  death  of,  under  the  will,  and  as  only  son  and  heir  of  Kitty  his  mother ;  and 
also  his  admission  on  27th  August,  1773,  as  one  of  the  heirs  of  Ann  Warner ; 
whereupon  Henry  Warren  was  admitted  as  the  youngest  son  and  heir,  accord- 
ing to  the  custom  of  the  manor,  to  all  the  undivided  parts  and  shares  to  which 
his  father  was  so  admitted,  to  hold  to  him,  his  heirs,  and  assigns,  of  the  lord, 
ftc. ;  fine  as  per  margin.    (16^) 
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And  was  admitted  tenant,  subject  to  any  heriot  or  heriots  of  which  Erasmus 
might  have  died  possessed,  or  to  a  composition  or  compositions  in  lieu  thereof 

18th  August,  1814. 
Death  of  Job  Hanmer  presented,  reciting  his  admission  on  30th  June,  1780, 
to  divers  parts  and  shares,  ^constituting  in  the  whole  one  third  of  the  pMoi 
said  premises,  (naming  them,)  leaving  Job  Hanmer,  his  youngest  son  *- 
and  heir  according  to  the  custom  of  the  manor ;  but  whether  he  left  any  heriot 
the  court  is  not  informed. 

These  were  the  entries  relied  on  as  constituting  the  title  of  Sir  G.  Bunbury. 

To  prove  the  custom  contended  for,  the  following  entries  were  also  added. 

17th  December,  1731. 

Recital  that  Robert  Francis  and  Ann  his  wife  were  admitted,  after  a  recovery 
for  their  lives,  remainder  to  the  heirs  of  Ann,  to  GaelPs  and  Webb^s ;-— death 
of  Robert,  he  having  survived  Ann ;— seizure  of  a  mare  for  heriot  for  Gaelics ; — 
that  Mary,  the  wife  of  Benjamin  Seabrooke,  is  heir  of  Ann ; — that  Mary  says 
that  she  had  a  sister  Ann,  late  wife  of  William  Smith,  who  died,  leaving  Wil- 
liam Smith  her  only  son,  and  prays  to  be  admitted  to  a  moiety  of  Gaelics  holden 
at  \8,  rent,  and  to  a  moiety  of  Webb's  holden  at  1G«.  Admittance  accordingly. 
Fine  18/. 

Surrender  by  Mary,  to  the  use  of  Benjamin  Seabrooke  for  life,  and  to  the  use 
of  her  will.   Admission  of  William  Smith  to  a  moiety  of  Gaell's  and  of  Webb's. 

21st  August,  1752. 
Presentment  of  the  death  of  Mary  Jennings,  late  Seabrooke,  being  a  feme 
covert :  no  heriot  left.     Admission  of  Frances  Rouse,  under  the  will  of  Mary 
Jennings,  to  a  moiety  of  Gaell's  and  of  Webb's.     Fine  18/.     Surrender  to  the 
use  of  the  will  of  Frances  Rouse. 

2d  October,  1802. 
Presentment  of  the  death  of  Frances  Rouse,  and  proclamations.     In  the 
margin  the  words  ^  Heriots  due." 

*22d  July,  1791.  ^^^ 

Presentment  of  the  death  of  William  Smith :  whether  he  left  any  animal  ^ 
as  heriot  homage  do  not  know.  W.  Smith,  his  eldest  son,  brings  in  his  will,  by 
which  his  half  of  Gaell's  and  of  Webb's  was  devised  to  the  son  in  fee.  Ad- 
mission of  W.  Smith,  under  the  will,  to  the  half  of  Gaell's  and  of  Webb's :  he 
pays  for  fine  21/.  and  compounds  for  heriots  as  in  the  margin.  (Heriot  for 
Gaell's,  5/.  5«. :  to  be  paid  for  Webb's,  5/.  5j.) 

6th  October.  1735. 
Proclamation  for  heirs  of  Rebecca  Dagney,  formerly  Carrington.     Isaac 
Dagney,  her  husband,  informs  the  steward  that  he  had  issue  by  her  one  daugh- 
ter, Rebecca.     Admitted  tenant  of  the  curtesy  to  Waylett's,  holden  at  8«.  rent, 
and  also  to  lands  called  Gaell's,  at  Is. 

14th  April,  1777. 
Presentment  of  the  death  of  Isaac  Dagney,  seised  of  Waylett's  and  Qaell's, 
and  that  his  daughter,  Rebecca,  had  two  daughters,  Mary  Mitchell  and  Sarah 
Million.  Dagney  had  no  animal  to  seize.  Admission  of  Mary  Mitchell  to  a 
moiety,  on  fine  of  9/.  9«.  Surrender  to  the  use  of  her  will.  Sarah  Million 
admitted  to  another  half;  fine  9/.  9«. 

8th  April,  1779. 
Thomas  and  Mary  Mitchell  surrender  half  of  Waylett's  and  half  of  Gaell's, 
to  Stephen  Durrant,  and  his  heirs,  who  is  admitted ;  fine  as  in  the  maigin. 
(No  fine  in  the  margin.)     Durrant  surrenders  to  the  use  of  his  will, 

4th  April,  1788. 
Presentment  of  surrender  out  of  court,  of  Samuel  Leager  and  Sarah  his  wife, 
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late  Sarah  Million,  to  Durrant,  of  the  half  of  Waylett's  and  the  half  of  Gaell's. 
Durrant  is  admitted,  and  surrenders  to  the  use  of  his  will. 

13th  July,  1807. 
4AQQ-1  Recital  of  a  surrender  in  1775  to  Durrant  of  Lipstone's  'by  Drewell ; 
-I  and  in  1778,  of  a  cottage  by  Houghgrove ;  his  admittance  in  1779  to  a 
moiety  of  Waylett's  and  Gaell's ;  and  in  1795,  a  surrender  by  Jessup  of  another 
cottage  to  Durrant,  and  his  admission  ;  then  that  he  had  surrendered  all  these 
premises  to  the  use  of  his  will  and  died— the  homage  present,  that  there  was 
due  on  his  death  five  heriots,  which  were  compounded  for  at  75/.,  and  Sarah 
Lott  was  admitted  under  his  will. 

Sir  T.  C.  Bunbury  having  made  the  defendants  executors  of  his  last  will, 
died  in  1821,  being  at  the  time  of  his  death  a  copyhold  tenant  of  the  manor; 
seised  of  and  holding  the  copyhold  estates  to  which  he  had  been  admitted  as 
mentioned  in  the  abstract ;  and  tlie  owner  of  divers  horses,  twenty-six  of  which 
were  at  Barton,  in  Sufifolk.  The  plaintiff  bein^  then  lord  of  the  manor,  claimed 
twenty-two  of  the  best  beasts  which  belonged  to  Sir  T.  at  the  time  of  his  death, 
as  heriots,  and  sent  his  bailiff  to  Barton  to  take  an  account  of  such  heriots,  when 
an  account,  comprising  the  twenty-five  horses  which  were  there,  and  five  others 
which  were  at  Newmarket,  was  delivered  to  him  by  Sir  T.*s  groom.  Twenty- 
two  lots  of  the  horses  which  were  then  at  Barton,  were  afterwards,  by  agree- 
ment between  the  parties,  sold  at  Tattersall's  by  the  defendants. 

The  question  for  the  opinion  of  the  court  was,  whether  plaintiff,  as  lord  of 
the  manor,  was,  upon  the  death  of  Sir  T.  G.  Bunbury,  entided  to  more  than 
two  heriots  ?  and  if  to  more  than  two,  to  how  many  ?  in  respect  of  the  several 
copyhold  premises  whereof  Sir  T.  G.  Bunbury  so  died  seised,  not  exceeding 
fourteen  in  the  whole. 

Taddy,  Seijt,  for  the  plaintiff.  The  plaintiff  claims  as  many  heriots  as  there 
have  been  distinct  holdings  of  the  property  in  question,  and  at  all  events  he  is 
4Ag4^  entitled  *to  four.  If  the  hardship  and  inconvenience  resulting  from  a 
-^  decision  to  this  effect  be  great,  that  is  a  matter  to  be  remedied  by  the 
legislature,  but  according  to  established  decisions,  nothing  c^n  be  more  clear, 
that  where  copyhold  property  is  holden  by  heriot  service,  several  heriots  are 
payable  upon  the  division  of  .the  property  into  several  estates,  and  several  he- 
.  riots  having  once  been  paid,  continue  payable  though  the  property  should  be 
afterwards  reunited.  Attrte  v.  ScutU  6  East,  476,  is  expressly  to  this  effect 
in  the  case  where  the  estates  reunited  belonged  to  tenants  in  common ;  and 
though  it  will  be  attempted  to  distinguish  the  present  case,  on  the  ground  that 
the  estates  reuniting  in  Sir  G.  Bunbury  belonged,  when  separate,  to  coparceners, 
yet  it  will  be  found,  that  as  far  as  the  interest  of  the  lord  is  concerned,  the  estate 
of  a  coparcener  stands  upon  the  same  footing  as  that  of  a  tenant  in  common,  (Go. 
Gop.  8.  56,)  Go.  Lit.  185  a ;  Lit  s.  286,  note  9 ;  Galth.  Gop.  64.  66 ;  Bruer- 
iwCs  case,  6  Rep.  1.  Joint  tenants  are  seised  per  mi  et  per  tout;  tenants  in 
common  have  each  a  part ;  one  tenant  in  common,  therefore,  may  enfeoff  another, 
but  cannot  release  to  him,  while  one  joint  tenant  may  release  to  another,  but 
cannot  enfeoff;  but  a  parcener  may  do  both  or  either.  (Go.  Lit.  164  a.)  Al- 
though, therefore,  parceners  may  have  a  joint  estate  with  respect  to  a  stranger's 
praecipe,  they  may  treat  it  as  several  among  themselves,  because  otherwise  one 
could  not  enfeoff  the  other :  in  the  present  instance  they  have  so  treated  it,  and 
therefore,  however  in  any  other  case  it  might  be  open  to  the  parties  to  argue, — 
that  though  the  lord  may  be  entitled  to  several  heriots  where  the  severance  of 
estates  has  been  effected  by  act  of  the  parties,  he  is  not  so  entided  where  the 
*2R5l  '^^^^^c^  ^'^  \i^eti  by  act  of  law,— they  are  estopped  *to  use  any  such 
^  argument  here,  because  they  have  severed  the  coparcenary,  and  have 
become  tenants  in  common  by  their  own  act  and  desire.  In  1737,  the  four 
daughters  of  Samuel  Warner  pray  to  be  admitted  as  tenants  in  common  and  not 
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as  joint  tenants,  and  they  are  admitted  accordingly.  Now  every  admittanee  is 
a  bargain  with  the  lord,  amonnts  to  a  grant,  and  may  be  pleaded  as  such  (Co. 
Cop.  8.  41^;  and  the  descendants  of  Samuel  Warner  cannot  be  permitted,  at 
the  expiration  of  nearly  a  century,  to  say  that  their  ancestors  have  mistaken  the 
nature  of  their  estate,  and  to  claim  in  opposition  to  a  written  and  recorded  grant. 
A  conveyance  by  several  tenants  in  common  is  a  conveyance  of  several  estates, 
and  the  lord  shall  not  be  prejudiced  by  their  reunion ;  if,  indeed,  a  reunion  be 
effected,  which  is  not  altogether  clear,  since  it  has  been  often  laid  down  that  a 
man  may  be  tenant  in  common  with  himself:  as  where  one  who  is  tenant  in 
common  with  a  bishop,  conveys  to  the  bishop  in  his  natural  capacity ;  the  bishop 
in  his  episcopal  capacity  becomes  tenant  in  common  with  himself  in  his  natural 
capacity.  Co.  Lit.  100  a.  By  the  decision,  therefore,  oiAttrtt  v.  Scutt^  and 
the  act  of  the  parties  which  has  brought  them  directly  within  the  terms  of  that 
decision,  the  plaintiff  in  the  present  case  is  entitled  to  twenty*two  heriots. 

Bosanquet^  Serjt.,  contra.     It  has  been  repeatedly  laid  down,  that  heriot 
custom  is  magis  de  gratia  quam  de  jure.     (Bracton,  lib.  2,  c.  S6,  s.  10 ;  Fleta. 
lib.  3,  c.  18 ;  Britton,  c.  60.)     The  customf  therefore,  to  take  several  heriots 
after  the  reunion  of  several  estates,  ought  expressly  to  appear ;  no  such  cus- 
tom, however,  can  be  collected  from  the  court  rolls  in  the  present  instance,  and 
even  if  it  were  so  where  tenancies  in  common  have  existed,  it  is  not  so  with 
regard  to  estates  which  have  been  holden  in  coparcenary,  for  all  the  coparceners 
^constitute  but  one  heir,  (Com.  Dig.  Parcenertf  A  3 ;  Co.  Lit.  163  b ;)   rMOfi 
they  must  join  in  suing  a  disseisor,  and  if  they  recover,  are  jointly  ^ 
seised  again,  (Co.  Lit.  164  a.)     So  long  as  the  coparcenary  continues,  no  he- 
riot  at  all  is  Que  upon  the  death  of  one  coparcener ;  for  heriots  are  only  doe 
where  a  person  dies  solely  seised,  (Kitchin  on  Courts,  tit.  Heriot,  260 ;)  and  as 
coparceners  are  seised  per  mi  et  per  tout,  (Lib.  ass.  Easter,  34  Ed.  3,  pi.  15,) 
and  constitute  but  one  heir,  (Lit.  s.  313;  Co.  Lit.  163  a,)  when  one  dies  there 
is  no  vacancy  of  tenure.     The  seisin  of  many  constitutes  but  one  tenancy,  3 
Leon.  1 3  ;  and  the  possession  of  one  is  a  seisin  to  make  a  descent  to  the  other. 
Doe  d.  Bamett  v.  Keen,  7  T.  R.  386.     There  is  no  authority  for  saying  that 
the  case  is  altered  by  the  circumstance  of  the  coparceners  having  been  admitted 
severally ;  such  an  admission  does  not  operate  as  a  partition ;  till  whi<^,  the 
estate  continues  in  coparcenary.     Even  supposing  that  several  heriots  were 
payable  upon  the  death  of  each  coparcener  severally  admitted,  it  by  no  means 
follows  that  a  multiplicity  of  heriots  should  aAerwards  be  paid  upon  the  reunited 
portions.     But  the  present  plaintiff  has  no  pretence  for  his  claim  unless  he 
shows  a  custom  to  that  effect ;  and  also,  that  by  the  several  admissions  the 
tenure  of  the  estates  was  altered  from  a  tenancy  4n  coparcenary  to  a  tenancy  in 
common.     Now  there  was  no  act  inter  partes  to  produce  such  an  efiect ;  it 
would  be  prejudicial  to  the  tenants ;  and  it  is  established,  that  an  admission 
operates  not  according  to  the  terms  of  the  admission,  but  according  to  the  terms 
of  the  surrender  and  the  actual  title  of  the  party  admitted  ;  Wtitwiek  v.  Waer, 
4  Rep.  28  b ;  Co.  Cop.  s.  41 ;  Rawlinton  v.  Greeves,  3  Bulstir.  240 ;  Jaad* 
deiey  v.  Leppingweil,  3  Burr.  1643 ;  Roe  d.  Noden  v.  Griffiihi,  6  Burr.  1061; 
Church  V.  Mundy,  12  Yes.  431 ;  Right  d.  Dean  and  Chapter  of  ffelie  v. 
Batvden,  3  East,  260.     Therefore,  ^though  the  daughters  of  Samuel  r^^gj 
Warner  claim  to  be  admitted  severally,  it  appears  clearly  from  the  whole  ^ 
of  tlie  court  roll,  that  they  are  admitted  as  co-heirs  by  descent,  at  one  court,  and 
upon  paying  one  fine  for  the  whole  property.     The  result  of  all  the  entries  is, 
that  Sir  C.  Bunbury  died  seised  of  his  shares  by  descent  and  as  a  parcener.  It 
is  tnie,  that  under  the  devise  by  Eleanor  Warner  to  Ann  Warner,  Ann  Wamer 
took  her  sister's  share  as  a  purchaser,  and  held  them  in  common  with  herself 
and  the  other  coparceners,  (Lit.  s.  304 ;)  so  that,  if  the  dictum  in  Attree  v. 
Scutt  be  law,  the  heriots  might  be  doubled  by  the  devise,  and  two  might  be  pay- 
able at  the  death  of  Ann  Warner;  but  the  coparcenary  as  to  the  rest  remained 
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nndiflliirbed,  (Co.  Lit  193;  Lit  s.  804.  812,)  and  Sir  C.  Banbury  took  all  the 
shares  of  his  aent  as  a  parcener*  However*  the  case  of  Attrtt  v.  Scutt  did 
not  relate  to  heriots ;  the  doctrine  contained  in  it  is  not  applicable  to  a  case, 
where)  as  in  the  case  of  parceners*  the  separation  and  reunion  of  estates  are 
both  the  act  of  law,  and  not  the  act  of  the  parties ;  and  the  decision  itself  pro- 
eeeds  solely  on  a  case  in  Fitsherbert  not  applicable ;  for  that  was  a  case  of  an 
entire  service,  the  division  was  the  act  of  the  parties,  and  it  is  stated  to  be  the 
abridgment  of  a  case  in  the  year  books,  Hil.  84  Edw.  8,  which  cannot  be  found 
there,  or  in  Broolce*s  Abridgment :  in  Bruertan^B  case  and  Talbot^ $  case,  8  Rep. 
208  b,  it  is  cited  only  from  Fitzherbert  Such  a  decision  cannot  consist  with 
the  ancient  common  law,  as  may  be  inferred  from  the  effect  it  would  have  had 
opoD  a  holding  by  knights*  service.  As  if  the  tenant  were  lo  furnish  one  knight 
for  forty  days,  and  upon  a  division  into  moieties,  each  tenant  were  to  furnish 
one  for  twenty  days ;  upon  further  subdivision,  the  lord,  instead  of  obtaining 
*2881  ^^^y  ^^y^>  might  obtain  only  one  day's  or  one  *hour*8  service.    Kings* 

-^  mill  v.  Jyu//,  0  East  186,  shows  the  unwillingness  of  the  courts  to  sairo- 
tion  such  a  claim  as  this,  and  the  passages  relied  on  in  Co.  Lit.  do  not  apply  to 
eases  where  a  party  holds  undivided  shares  in  eodem  jure,  but  only  where  they 
come  to  him  by  different  titles.  It  is  true,  that  according  to  the  distinction 
between  heriot  service  and  heriot  custom,  if  a  tenement  be  holden  by  an  entire 
service,  as  a  hawk,  ^.,  and  the  lord  purchases  a  part  the  heriot  is  extinct 
though  it  is  otherwise  if  the  tenement  be  holden  by  heriot  custom,  (Co.  Cop. 
s.  24 ;)  but  to  render  this  distinction  available  to  the  plaintiff,  the  custom  ought 
to  have  been  expressly  found  according  to  his  claim ;  instead  of  which  the  jury 
only  find  a  custom  to  seize,  generally,  and  it  appears  from  the  rental  that  no 
more  than  two  heriots  have  been  seized  in  respect  of  this  property. 

Toddy,  Serjt.,  in  reply.  It  may  be  admitted  that  heriots  were  originally 
magis  de  gratia  quam  de  jure,  and  so  was  also  the  estate  of  the  copyholder,  but 
in  process  of  time  both  became  ex  debito,  and  fixed  by  law.  (Co.  Cop.  s.  24.) 
It  is  clear  from  TalboVi  case  and  Bruerton^s  case,  that  where  estates  are  holden 
by  heriot  custom,  the  heriots  must  be  multiplied  upon  a  severance  of  the  estate ; 
quflB  in  partes  dividi  nequeunt  solida  singulis  prsstantur ;  but  this  multiplication 
is  a  result  of  law,  not  of  custom,  because  the  heriot  cannot  be  apportioned, 
(stat  of  Marlbr.  62  H.  8,  c.  0 ;)  the  finding  of  the  jury,  therefore,  in  the  present 
instance,  that  the  lord  was  entitled  to  seize  heriots  is  sufficient  to  warrant  the 
plaintiff  in  the  number  he  claims,  and  it  appears  from  the  entries  themselves, 
that  seizures  have  actually  been  made  upon  the  principle  now  contended  for ; 
as  in  the  instance  of  Gaell's,  Seabrooke's  share,  and  Dagney*s ;  so  that  the 
^ftol  P^^^^^^*^  claim  does  not  rest  solely  on  the  case  of  Attree  *v.  ScutU  or 

^  the  case  in  Fitzherbert  but  on  the  principles  of  the  common  law  con- 
firmed by  statute  and  practice.  Then,  although  parceners  may  to  some  intents 
have  but  one  estate,  it  nas  been  shown,  that  as  to  others  they  have  separate  and 
distinct  freeholds ;  they  must  be  taken  to  hold  their  estates  in  the  way  that  shall 
enure  most  to  the  benefit  of  the  lord,  and  according  to  the  terms  of  their  admit- 
tance ;  for  it  u  only  in  cases  of  surrender  that  the  tenant  comes  in  according  to 
his  tide,  rather  than  according  to  the  terms  of  the  admittance,  because  in  sur- 
renders the  lord  has  notice  of  what  the  title  is :  Braum'a  case,  4  Rep.  22  b. 
All  the  cases  cited  as  to  the  tenant's  coming  in  according  to  his  title,  are  cases 
of  surrender.  The  separate  admissions  too,  amount  to  a  kind  of  partition,  for 
coparceners  may  effect  partition  by  parol,  or  in  any  other  way,  Lit  s.  248.  260. 
The  lord  has  treated  these  estates  as  several,  and  by  so  doing,  has  lost  the  ad- 
vantages he  might  have  obtained  if  they  had  continued  joint ;  as  by  seizing  the 
whole  for  waste  committed  by  one  of  the  joint  tenants,  2  Inst  802,  and  the  ad- 
missions, if  pleaded,  must  be  pleaded  as  separate  grants. 

Best,  C.  J.  This  case  of  Oartand  v.  Jtkyll  is  an  action  of  assumpsit  for 
money  had  and  received*  which  was  tried  at  the  sittings  aAer  Hilary  term,  1822, 
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before  Lord  C.  J.  Dallas,  in  which  a  ▼enlict  was  found  for  the  plaintiflf,  the 
damages  to  be  ascertained  subject  to  the  opinion  of  the  court  on  a  case  in  which 
it  is  stated,  **  that  in  the  manor  of  Weeks  Park  Hail,  in  the  county  of  Essex, 
there  are,  and  from  time  immemorial  have  been,  divers  customary  and  heriol- 
able  copyhold  tenements  of  inheritance  held  by  the  respective  tenants  thereof^ 
unto  them  and  their  heirs  and  assigns,  by  the  rod  and  by  copy  of  the  court  rolls 
of  the  said  manor,  of  the  *lofd  of  tlie  said  manor  for  the  time  being,  at  rMgo 
the  will  of  the  lord,  according  to  the  custom  of  the  manor  ;*'  then  the  *- 
case  states,  that  **  there  is,  and  from  time  immemorial  has  been,  a  custom  within 
the  said  manor  for  the  lord  of  the  said  manor  for  the  time  being,  upon  the  death 
of  every  copyhold  tenant  of  any  customary  and  heriotable  tenement  within  the 
said  manor,  to  have,  take,  and  seize  for  heriots  in  respect  thereof  so  many 
of  the  beasts  which  were  of  such  customary  and  heriotable  copyhold  tenant  at 
the  time  of  his  death,  as  the  number  of  heriots  due  in  respect  of  such  custom- 
ary and  heriotable  copyhold  tenements  did  at  that  time  amount  to  ;*'  then  it  is 
stated,  that  ^  it  was  the  custom  for  the  lord  of  the  manor  to  take  and  seize  for 
such  heriots  the  best  beasts  of  such  tenant,  or  such  as  the  lord  of  the  manor 
shall  elect  to  take  and  seize  as  the  best  beasts."  The  case  states,  that  in  the 
year  1735,  Samuel  Warner  was  a  copyhold  tenant  of  two  customary  and  heriot- 
able copyhold  tenements.  Then  the  case  sets  out  the  pedigree  of  Samuel  War- 
ner ;  it  appears  that  he  died  seised  of  these  two  tenements ;  that  he  had  four 
daughters,  Catherine,  Eleanor,  Mary,  and  Ann;  that  Catherine,  his  eldest 
daughter,  had  a  daughter  named  Kitty.  It  appears  by  the  pedigree,  that,  with 
respect  to  the  sisters,  all  the  daughters  died  without  issue  except  Catherine ; 
and  it  appears  that  these  sisters  each  took  a  fourth  of  the  copyhold  premises ;  it 
appears  by  the  case  that  these  fourths  have  descended  to  the  four  children  of 
Catherine^  the  eldest  daughter,  and  of  the  four  children  two  died  without  issue; 
the  whole  of  the  property  is  now  vested  in  Sir  Charles  Bunbury,  who  claims 
under  Eleanora,  and  a  gendeman  of  the  name  of  Erasmus  Warren,  who  claims 
under  Kitty ;  they  took  the  whole  of  the  shares  from  the  four  sisters ;  it  then 
appears  that  these  sisters  died  at  different  times,  and  that  their  shares  vested  at 
different  'times.  It  is  not  necessary  to  advert  to  all  the  other  circum-  p»ogi 
stances,  but  there  is  one  circumstance  which  I  must  mention  ;  it  is,  that  ^ 
Eleanor  devised  her  fourth  to  Ann ;  that  Ann  died  without  issue ;  consequently 
after  the  death  of  Ann  the  share  of  Eleanor  passed  on  to  her  nieces,  and  Eras- 
mus Warren  and  Sir  Charles  Bunbury  were  possessed  equally  of  that  fourth. 
I  advert  to  this  circumstance  because,  with  respect  to  all  the  other  parts  of  this 
property,  it  appears  that  they  have  descended  regularly,  without  any  break  in 
the  descent,  from  Samuel  Warner  to  Sir  Charles  Bunbury :  with  respect  to  all, 
except  the  part  which  is  given  by  Eleanor  to  Ann,  Sir  Charles  was  a  copar- 
cener, holding  in  coparcenary  with  Erasmus  Warren  by  regular  descent ;  that 
is  what  distinguishes  this  from  the  case  of  Jiitree  v.  Scutt^  to  which  I  will  pre- 
sently advert.  It  appears  that  they  held  equally  in  coparcenary ;  but  though 
they  held  in  coparcenary,  the  property  was  severed  by  the  will  of  Eleanor,  and 
they  were  coparceners,  taking  under  tenants  in  common,  as  to  this  part  of  the 
(^riliite ;  they  were  coparceners  of  all  the  others  in  regular  descent ;  therefore, 
if  the  case  of  Attree  v.  Scutt  be  good  law,  it  is  quite  clear  that  the  lord  of  the 
manor,  on  the  death  of  Sir  Charles  Bunbury,  would  be  entitled  at  least  to  four 
Iieriots  ;  but  if  it  is  not  good  law,  and  it  is  the  opinion  of  the  court  it  is  not, 
then,  on  the  reunion  of  the  estates,  only  two  heriots  are  due.  The  court  are  of 
opinion  that  only  two  are  due ;  and  that  tliougli  during  the  period  that  these 
estates  were  held  by  different  persons,  different  heriots  were  payable  by  each, 
yet  when  they  are  united,  only  one  heriot  for  each  estate  is  payable.  It  ap- 
pears that  there  are  two  estates,  one  containing  nine  acres  and  the  other  ten ; 
for  these  two  estates  two  heriots  were  payable  in  Samuel  Warner's  time,  and 
two  are  payable  at  present.     I  have  stated  that  there  is  a  decision  of  the  Court 
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*2Q21  ^^  King's  Bench  in  opposition  to  *the  opinion  we  have  formed.     Un- 
-^  doubtedly  we  entertain  great  respect  for  any  decision  of  the  Court  of 
King's  Bench,  particularly  when  such  a  person  as  Lord  Ellsnborouoh  pre- 
sided, and  when  the  bench  was  filled  by  the  learned  judges  who  sat  at  the  time 
the  case  of  Attree  v.  Scutt  was  decided*  but  it  has  been  our  duty  to  examine 
the  grounds  on  which  that  decision  was  given,  and  afWr  a  mature  and  an  atten- 
tive consideration  of  those  grounds,  we  are  satisfied,  that  court  was  misled  by  a 
case  to  which  I  6haU  call  the  attention  of  the  court,  that  is,  the  case  in  Fitzher- 
bert's  Abridgment ;  and  as  it  appears  the  decision  in  the  Court  of  King's  Bench 
was  founded  on  the  authority  of  the  case  in  Fitzherbert ;  if  that  case  ought  to 
have  no  weight,  then  little  attention  is  due  to  the  decision  founded  on  such  au- 
thority.    It  will  be  necessary  in  the  consideration  of  this  case  to  see  how  copy- 
hold tenures  arose  in  this  country.     They  appear  to  have  grown  out  of  a  state 
of  pure  villenage :  there  is  no  doubt  that  in  the  early  periods  of  our  history, 
not  only  the  estate  but  the  personal  property  of  the  villein  belonged  to  the  lord : 
it  is  said,  indeed,  in  Bracton,  and  the  book  called  Fleta,  that  heriots  are  ex  gra- 
tia :  but  it  is  difficult  to  conceive  how  the  doctrine  of  ex  gratia  could  be  applied 
to  the  time  I  am  speaking  of:  the  villein  was  only  giving  to  the  lord  that  which 
he  might  at  any  time  take ;  for  his  estate  was  held  not  only  at  the  will  of  the 
lord,  but  the  personal  property  of  the  villein  was  the  property  of  the  lord.     It 
is  probable^— though  this  is  mere  conjecture,  for  the  history  of  heriots  is  so 
obscure  that  it  is  impossible  to  ascertain  how  they  originated, — it  is   pro- 
bable that  heriots  were  originally  nothing  more  than   the  gift  which,  in  a 
rude  state  of  society,  a  person  in  an  inferior  situation  of  life,  on  approaching 
one  of  a  superior  situation,  always  offered.     We  know,  that  in  many  coun- 
tries where   knowledge  and  civilization  have  not  made  the  progress   they 
*2931  *^^^^  in  ^is  happy  country,  an  inferior  person  cannot  approach  a  su- 
■^  perior  without  the  offer  of  a  present :  it  has  occurred  to  us,  that  heriots 
were  a  species  of  tribute  the  tenant  offered  to  the  lord  at  the  time  he  approached 
him,  in  order  to  secure  his  protection,  and  to  pray  of  the  lord  to  confer  on  him 
the  interest  which  had  been  determined  by  the  decease  of  his  former  tenant. 
Mr.  Justice  Blackstone  indeed  traces  the  right  of  a  lord  to  his  heriot  to  a  more 
advanced  period  of  society :  but  though  he  does  not  use  the  word  tribute,  he 
uses  the  word  donation.     He  says,  2  Bl.  Com.  423,  **  This  payment  was  ori- 
ginally a  voluntary  donation  or  gratuitous  legacy  of  the  tenant,  perhaps  in  ac- 
knowledgment of  his  having  been  raised  a  degree  above  villenage,  when  all  his 
goods  and  chattels  were  quite  at  the  mercy  of  the  lord."     But  whatever  the 
situation  of  copyholders  might  have  been  in  the  early  part  of  our  history,  cus- 
tom has  now  confirmed  their  interest  as  tenants,  and  this  same  custom  has  con- 
firmed and  established  the  rights  of  the  lord.     This  alteration  has  been  brought 
about  by  no  statute ;  the  statutes  to  which  we  refer  with  so  much  satisfaction 
have  only  secured  the  rights  of  men  already  free.     It  is  to  lawyers  in  Westmin- 
ster hall,  and  I  speak  it  with  pride,  that  slaves,  for  such  was  the  state  of  men 
in  pure  villenage,  are  indebted  for  the  permanency  of  their  property,  and  for  that 
weight  in  society  which  permanency  in  property  has  conferred  upon  them ;  it 
is  by  the  establishment  of  the  customs  referable  to  copyholds  as  established  in 
courts  of  justice,  that  this  permanent  interest  has  placed  copyholders  in  the. 
happy  situation  in  which  they  are  now  found ; — the  copyholder  now  has  a 
permanent  interest  in  his  estate  as  long  as  he  performs  his  services,  and  the 
lord  has  certain  rights  and  dues ;  and  as  long  as  the  copyholder  performs  his 
*2041   ^^^^^'^  ^nd  pays  the  dues,  he  has  the  same  permanent  interest  in  his 
^  estate  as  if  it  were  freehold.    I  have  stated  that  the  heriot  was  a  species 
of  tribute  which  the  heir  paid  on  the  death  of  his  ancestor ;  it  was  the  heir  alone 
who  rendered  it ;  he  gave  but  one  tribute,  one  beast,  which  would  probably  be 
his  best  beast.     What  was  the  condition  on  which  the  permanent  grant  was 
made  to  him  ?    It  was,  that  he  should  tender  to  the  lord  one  beast  or  one 
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chattel.  It  may  be  asked,  if  the  property  was  separated  into  different  tenements. 
Was  the  lord  to  wait  till  the  death  of  aU  the  tenants  for  one  heriot  T  No.  Of 
necessity,  the  instant  the  estate  became  separate  there  were  separate  heirs^  and 
each  heir  paid  his  tribute :  while  the  estate  continued  in  severalty^  in  order  that 
the  lord  might  not  lose  his  right*  each  person  having  a  separate  interest  had  to 
pay  a  separate  tribute ;  without  this  in  the  division  of  the  property  the  lord 
would  have  lost  his  rights :.  services  which  were  capable  of  severance  were  con* 
sidered  differently,  but  these  being  incapable  of  severance,  while  the  estate  was 
held  in  severalty,  from  the  necessity  of  the  thing,  were  multiplied,  but  the  mo- 
ment the  reunion  took  place  the  necessity  ceased,  and  the  lord  was  placed  in  the 
same  situation  as  when  the  grant  was  first  made,  that  is,  he  was  only  entitled  to 
one  heriot.  Looking  to  the  principle  and  plain  common  sense  of  the  thing,  and 
that  which  is  due  to  justice,  it  seems  to  be  clear,  that  since  the  reunion  of  the 
property  the  right  of  the  lord  to  those  heriots  which  he  had  while  the  estate  was 
separate,  ceased,  and  that  only  one  heriot  was  due.  I  would  make  another  dS^* 
servation,  which  is  confirmed  by  Mr.  Justice  Blackstons  and  every  one  who 
has  written  upon  the  subject,  that  the  rule  as  to  copyholds  is  this,  that  the  fines  and 
other  claims  of  the  lord  are  not  to  be  carried  to  such  an  extent  as  would  work  the 
disherison  of  the  copyholder.  It  will  be  found  when  we  come  to  *eon-  r«ogit 
eider  this  case,  that  if  this  multiplication  of  heriot  services  and  fees  was  ^ 
to  take  place,  it  would  work  a  disherison  of  the  estate ;  it  would  jnake  his  estate 
what  the  civilians  call  damnosa  haereditas  ;-~here  are  but  nineteen  acres  in  ail, 
and  the  heriots  claimed  are  nearly  to  the  amount  of  as  many  hundred  pounds. 
It  therefore  may  be  fairly  stated,  that  in  tliis  particular  case,  if  the  lord's  claim 
can  be  supported,  it  will  operate  to  the  disherison  of  the  heir.  Now  is  that 
fit  ?  We  know  there  is  another  case  in  which  a  court  of  Westminster-haU  has 
limited  the  right  of  the  lord,  because  if  he  had  a  right  to  claim  as  much  as  he 
pleased,  such  claim  would  have  worked  a  disherison.  We  know,  that  formerly 
copyholds  were  held  with  fines  uncertain ;  but  the  court  have  said  to  the  lord, 
**  you  shall  not  take  what  you  please ;  it  shall  be  limited ;  you  shall  only  be 
entitled  to  two  year's  purchase,  because  if  you  take  just  as  much  as  will 
satisfy  your  cupidity,  you  may  compel  the  heir  to  surrender  the  estate  into 
your  hands ;  therefore,  we  will  impose  our  restraint  on  you.*'  Upon  the  same 
principle  we  must  restrain  the  claim  of  heriots,  that  these,  and  the  fines  and 
fees  due  to  the  steward,  may  not  exceed  the  value  of  the  property ;  therefore, 
consistently  with  the  principle,  it  seems  to  me  impossible  that  the  right  of  the 
lord  can  be  carried  to  the  extent  contended  for,  and  that  neither  justice  nor  law 
give  the  lord  more  than  was  originally  due  to  him  as  the  condition  of  his  grant. 
There  is  very  little  authority  to  be  found  on  this  subject ;  there  is  one  case,  or, 
I  should  rather  say,  an  opinion  entitled  to  great  respect,  considering  the  person 
by  whom  it  was  pronounced,  which  was  referred  to  by  me  in  my  argument  in 
the  case  of  Attret  v.  Scutt ;  I  mean  the  opinion  of  Lord  Cokb,  Co.  Cop.  s. 
56,  *^  If  two  several  copyholders  join  in  a  grant  of  their  copyhold  by  one  copy, 
or  if  one  ^copyholder  having  several  copyholds,  granteth  them  by  one  r^naa 
copy,  yet  the  grantee  shall  pay  several  fines,  for  they  shall  enure  as  seve-  ^ 
ral  grants."  Now,  that  is  like  this  case.  Samuel  Warner  had  two  copyholds, 
and  if  he  had  made  a  grant  the  lord  would  have  been  entitled  to  two  fines;  the 
words  in  the  next  paragraph  are,  **  but  if  two  joint  tenants,  two  tenants  in  com- 
mon, or  tenant  for  life,  and  he  in  the  remainder  join  in  the  grant  of  a  copyhold, 
one  fine  only  is  due,  and  it  shall  enure  as  one  grant  only ;  so  if  a  surrender  be 
made,  and  afler  a  common  recovery  is  had,  by  plaint  in  the  nature  of  a  writ  of 
entry  en  le  post,  for  the  better  assurance,  one  fine  only  shall  be  paid."  Now 
it  appears  to  me  that  this  is  directly  in  point,  and  if  Lord  Coke's  opinion  is 
right,  that  where  two  tenants  in  common  convey  their  interest,  only  one  fine 
shall  be  paid,  must  not  the  estate  be  considered  as  united  for  ever  a(Wr  T  If 
there  is  no  more  than  one  fine  paid,  upon  what  pretence  can  there  be  said  to  be 
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more  than  one  heriot  due  ?  If  this  opinion  of  Lord  Coke  is  warranted  by  law, 
it  appears  to  me  to  be  a  decisive  authority  in  favour  of  the  judgment  we  shall 
pronounce ;  but  I  know  it  has  been  said,  that  Lord  Cokb  in  this  case  must  be 
mistaken,  for  in  the  margin  is  a  reference  to  Lord  Coke's  Reports,  4  Rep.  27  b, 
and  upon  referring  to  the  page  you  find  nothing  to  warrant  his  opinion.  I 
have  looked  into  the  report,  and  the  observation  is  correct,  but  it  will  be  found 
that  the  same  observation  will  apply  to  cases  that  are  relied  on  on  the  other 
side ;  it  appears  to  me  that  the  reference  was  not  made  by  Lord  Coke,  but  that  it 
has  been  introduced  by  some  ignorant  editor  who  fancied  something  confirmatory 
of  the  opinion  in  4  Coke.  The  fact  is.  Lord  Core  had  no  authority  for  what  he 
states,  but  I  am  afraid  we  should  get  rid  of  a  good  deal  of  what  is  considered  law  in 
*207l   *  Westminster-hall,  if  what  Lord  Core  says  without  authority  is  not  law. 

-^  He  was  one  of  the  most  eminent  lawyers  that  ever  presided  as  a  judge 
in  any  court  of  justice,  and  what  is  said  by  such  a  person  is  good  evidence  of 
what  the  law  is,  particularly  when  it  is  in  conformity  with  justice  and  common 
sense.  Opposed  to  this,  as  I  have  stated,  is  the  case  of  Attree  v.  Scuit.  I 
shall  read  the  judgment  given  in  that  case,  because  I  think  I  can  answer  every 
part  of  the  reasons  and  authority  on  which  it  was  decided.  It  was  an  action 
brought  by  the  steward  of  a  manor  for  fees,  and  though  the  copyhold  tenement 
was  but  small,  it  appears  the  steward  was  not  content  with  64/.,  which  was 
paid  into  court,  but  demanded  a  large  sum,  I  think,  more  than  the  value  of  the 
estate.  I  wonder  the  learned  judges  did  not  pause  at  this  circumstance,  and 
consider  whether  it  was  possible  that  a  custom  for  a  steward  to  make  such  a 
claim  could  be  good  in  point  of  law.  In  that  case  the  court  considered  the 
right  of  the  steward  as  standing  on  the  same  foundation  as  the  rights  of  tlie  lord. 
**  The  question,*'  says  Lord  Ellenborouoh,  ^  in  this  case,  as  stated  by  the 
plaintiff's  counsel,  simply  amounts  to  this,  whether  if  two  persons  hold  a  copy- 
hold as  tenants  in  common,  and  the  one  surrender  his  moiety  to  the  other,  and 
the  other  be  admitted,  he  shall  hold  the  land,  in  respect  to  the  lord  and  the 
steward,  for  the  purpose  of  fines  and  fees  on  admittance  as  one  tenement  or  as 
two.^*  Then  he  goes  to  a  part  to  which  I  beg  particular  attention.  **  It  has 
been  setded  so  long  ago  as  the  time  of  Ed.  8,  that  if  my  tenant  who  holds  of 
me  by  a  heriot,  alien  parcel  of  the  land  to  another,  each  of  them  is  chargeable 
to  me  with  a  heriot,  for  it  is  entire ;  and  if  the  tenant  purchase  the  land  again, 
yet  if  I  were  seized  of  the  heriot  by  another  man,  I  shall  have  of  him,  the 
tenant, /or  each  portion  a  heriot.  This  doctrine  is  to  be  found  in  Fitz.  Abr. 
*208l  ^^  HerioU  pi*  !•"     It  is  quite  clear,  that  *the  noble  and  learned  judge 

^  did  not  look  at  the  case  to  which  Fitzherbert  refers  for  his  authority ;  if 
he  had,  he  would  have  found  that  there  was  no  such  case.  He  proceeds ; 
*'  and  from  thence  it  follows,  that  if  an  estate  holden  by  indivisible  services  be 
divided  and  holden  in  severalty,  and  afterwards  by  the  act  of  the  parties  shall 
come  again  into  one  hand,  the  services  which  were  multiplied  shall  continue  to 
be  payable,  not  as  for  one  tenement,  but/or  each  portion  respectively,  i.  e.,  as 
for  distinct  tenements,  and  that  they  do  not  again  become  in  respect  of  the  lord 
one  tenement."  His  lordship  says,  **  the  defendant's  counsel  did  not  in  his 
aigument  insist  that  this  might  not  be  so,  (if  I  did  not,  I  did  not  do  my  duty 
on  that  occasion,)  where  parcel  of  a  tenement  had  been  aliened  and  holden  in 
severalty ;  but  insisted,  that  this  ease  differed,  as  it  is  the  case  of  an  entire 
tenement^  having  been  for  some  time  holden  by  several  persons  in  eorf^mon 
and  not  in  severalty,  and  afterwards  coming  into  one  hand  by  a  conveyance  to 
one  of  such  tenants  of  the  interests  of  the  rest,  contending  that  a  conveyance  by 
a  number  of  tenants  in  common  is  not  the  conveyance  of  distinct  estates,  but 
of  one  estate ;  but  to  this  we  do  not  assent.  Tenants  in  common  are  they  who 
have  lands  by  several  titles,  each  having  a  several  freehold,  but  with  an  undi- 
vided occupation ;  and  every  one  of  them  shall  do  several  services,  and  several 
■aits ;  and  one  of  them  may  enfeoff  the  other,  for  there  is  no  privity  between 
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them."  Here  his  lordship  refers  to  a  passage  in  Brooke's  Abridgmeat,  in 
order  to  show  that  one  tenant  may  enfeoff  another ;  then  he  refers  to  the  case 
of  Fisher  v.  f^^iggn  where,  as  he  says,  «*  one  of  the  objections  of  Lord  Holt 
to  construing  a  surrender  of  a  copyhold  to  A.,  B.,  and  C,  equally  to  be  divided 
between  them,  as  creating  a  tenancy  in  common,  was  according  to  the  report 
in  P.  Wms.  21,  *  that  by  such  construction,  instead  of  one  copyhold  estate,  and 
*one  fine  and  single  service,  there  would  be  five  several  copyhold  r«ogg 
estates,  and  as  many  fines  and  services.' "  There  is  no  doubt  that  is  the  ^ 
case  as  long  as  they  continue  in  common ;  but  I  am  surprised  it  did  not  occur 
to  his  lordship  that  the  argument  of  Lord  Holt  cannot  be  pressed  further ;  there 
is  nothing  in  any  book  or  in  any  modern  treatise,  that  goes  the  length  of  show- 
ing, that  when  the  estates  are  again  united,  tlie  heriots  continue  to  be  paid. 
Then  his  lordship  adds,  «*  As  to  the  authority  from  Lord  Coke's  Copyholder, 
sect.  56,"  ^  we  think  there  must  be  some  mistake  in  the  printing ;  the  page 
referred  to  in  4  Coke,  27  b,  being  silent  as  to  any  such  subject."  I  have 
already  made  the  observations  that  occurred  to  me  on  that  subject.  Then  he 
says,  Uiat  "  though  the  law  is  certainly  as  there  laid  down  as  to  joint  tenants 
and  tenant  for  life  and  remainder  man,  yet  it  may  be  well  doubted  as  to  tenants 
in  common  who  have  several  estates ;"  and  then  he  mentions  that  *•  in  Plowd. 
140,  it  is  laid  down,  that  if  two  tenants  in  common  grant  a  rent  of  20<.  it  shall 
«nure  as  several  grants."  Undoubtedly  that  is  the  law  ;  it  is  the  grant  of  seve- 
^  persons ;  though  what  Plowden  says  is  no  authority ;  nor  is  it  in  this  case 
4)e  opinion  of  any  judge,  but  it  is  only  the  argument  of  Serjt.  Catline,  Un- 
luestionably  it  does  enure  as  several  grants,  for  it  is  an  interest  that  passes  from 
yvo  people ;  but  though  it  does,  does  it  follow  that  when  the  grant  has  pro- 
iuced  its  effect  by  conveying  die  estate  to  one  person  that  there  should  still  con- 
tinue to  be  several  heriots  ?  It  is  a  non  sequitur  into  which  this  noble  person 
nas  fallen.  I  can  find  nothing  to  support  this  doctrine— nothing  whatever  but 
the  passage  in  Fitzherbert ;  for,  giving  the  fullest  effect  to  Plowden,  and  con- 
sidering it  to  be  the  dictum  of  a  judge  instead  of  the  argument  of  a  serjeant,  the 
question  is,  what  is  the  effect  of  the  reunion  which  the  conveyance  occasions  ? 
Now  let  us  see  whether  there  is  any  ^deference  due  to  the  authority  of  pM^n 
the  case  in  Fitzherbert.  To  avoid  any  mistake,  I  have  copied  it  in  the  *- 
Norman  French,  which  I  translate  thus :  **  If  my  tienant  who  holds  from  me, 
aliene  parcels  of  his  land  to  others,  every  one  of  them  will  owe  to  me  an 
heriot,  because  the  heriot  is  entire ;  and  if  the  same  tenant  purchases  back  again, 
I  shall  have  two  heriots  from  him."  And  Fitzherbert  says  that  was  the  opinion 
of  Wtl.  and  Shard.  ;  Fitzherbert  does  not  mean  to  refer  to  the  year-books, 
as  Lord  Ellsnborouoh  supposes,  for  when  he  does,  he  not  only  mentions  the 
term  and  the  year  of  the  reign,  as  **  Hilary  43  Edw.  3 :"  but  he  puts  a  figure 
to  denote  the  number  of  the  case  in  the  year-book.  Here,  there  is  no  figure. 
It  is  certainly  not  in  the  year-books  which  have  come  down  to  us,  for  looking 
at  the  year-books  of  Edward  3,  they  stop  at  the  30  Edw.  3,  and  they  do  not 
begin  again  till  the  38th ;  so  that  there  is  no  year-book  for  the  34  Edw.  3.  It 
may  be  said  that  Fitzherbert  was  possessed  of  an  edition  which  is  not  accessi- 
ble to  us :  that  is  possible ;  but  we  have  looked  at  the  liber  Assizarum,  and  there 
is  no  case  similar  to  this.  The  next  thing  I  have  to  advert  to  destroys  the 
case  altogether ;  it  is,  that  there  were  no  judges  living  in  the  34  Edw.  3,  whose 
names  answer  to  WyL  and  Shard.  The  only  judges  I  can  find, — and  I  have 
looked  into  Dugdale,  who  has  given  us  a  list  of  the  judges  of  the  Court  of 
Common  Pleas,  though  not  of  the  judges  of  the  other  courts.— -The  only  two 

i'udges  I  can  find  who  would  answer  the  description  of  Wyl.  and  Shard.,  are 
tichard  De  Wylughby  and  John  De  Sharden ;  both  these  were  dead  by  the 
84  Edw.  3.  I  find  by  the  Chronica  series  tliat  there  was  a  John  De  Wild, 
who  was  chief  baron  of  the  Exchequer  in  34  Edw.  3.  If  he  was,  he  never 
could  have  sat  in  any  court  of  Westminster-hall  with  John  De  Sharden*  a 


301] 


2  Bingham.  589 


*aoi1  i^^S^  ^^  ^®  Common  Pleas,  for  the  Exchequer  Chamber,  in  which  *the 
•^  Common  Pleas  and  Exchequer  judges  meet,  did  not  then  exist.  It 
is  clear,  therefore,  that  there  is  some  great  mistake  as  to  that  case.  It  was 
a  loose  note,  probably  the  decision  of  a  judge  at  Nisi  Prius.  It  will  not  be 
found  in  any  one  book  of  authority,  for  if  it  had,  we  should  have  found  it  in 
Brooke,  Rolle's  Abridgment,  Viner  or  Comyns.  We  find  it  in  none  of  these ; 
but  it  is  to  be  found  in  Kitchin  on  Courts,  269,  and  in  a  way  that  shows  it  was 
greatly  mistaken  by  Fitzherbert.  Let  us  see  how  it  appears  there ; — he  refers 
to  Fitzherbert,  he  thought  it  was  not  an  authority,  and  he  stopped  short  at  the 
point  at  which  we  stop :  he  makes  the  tenants  in  common,  while  they  continue 
in  common,  pay  several  heriots,  but  he  goes  no  further.  His  words  are,  **  If 
my  tenant,  which  holds  of  me  by  a  heriot,  aliens  parcel  of  his  land  to  another, 
every  one  of  them  shall  pay  heriot  for  that,  that  it  is  entire ;"  there  the  passage 
stops ;  there  is  not  a  word  implying,  that  if  they  are  again  united  they  shall  pay 
more  than  one  heriot ;  he  refers  to  Fitzherbert  only,  and  not  to  the  year-book. 
Now,  to  the  doctrine  of  Kitchin  we  subscribe,  that  where  they  remain  in  seve- 
ralty, they  must  for  that  reason  pay  several  heriots,  but  the  case  goes  no  fur- 
ther— ^it  goes  as  far  as  common  sense  and  law,  and  then  stops.  Fitzherbert's 
Abridgment  is  the  compilation  of  a  learned  judge,  but  even  learned  judges  may 
sometimes  make  mistakes.  And  the  authority  on  which  the  case  of  Altree  v. 
Scutt  depends,  has  crept  into  Fitzherbert,  and  is  not  supported  by  any  other 
authority.  Undoubtedly,  every  respect  is  due  to  an  ancient  decision,  when 
from  time  to  time  it  has  been  acted  upon.  Vires  acquirit  eundo :  by  pass- 
ing down  a  series  of  years,  and  being  from  time  to  time  recognised  by  every 
writer,  ancient  decisions  acquire  a  degree  of  authority  which  does  not  belong  to 


*302] 


modern  decisions ; — *not  for  being  more  consonant  with  justice,  but 


that  they  have  the  sanction  of  time ; — but  no  such  authority  belongs  to 
this  case,  for  this  case  is  quoted  but  once  during  all  the  period  of  time  since 
Fitzherbert,  and  that  quotation  destroys  its  authority,  and  is  not  confirmed  by 
the  authority  of  any  learned  author  who  has  since  written  on  the  law.  Instead, 
therefore,  of  being  an  ancient  case  entitled  to  weight,  it  is  entitled  to  none  at  all ; 
the  authority  of  it  is  destroyed ;  and  it  is  impossible  but'  that  the  diligent  pro- 
fessors of  the  law  who  have  written  on  the  subject,  would  have  admitted  it,  or 
that  it  should  have  been  quoted  by  Kitchin  as  he  has  quoted  it,  if  up  to  the  ex- 
tent of  Fitzherbert,  it  had  been  entitled  to  be  considered  as  any  authority.  We 
must  apply  the  contrary  of  the  rule ;  we  must  say  that  the  remoteness  of  the 
case,  instead  of  strengthening,  weakens  its  authority.  I  have  stated,  that  the 
books  furnish  us  with  no  other  authorities  to  guide  us,  and  unless  we  are  com- 
pelled by  authority  to  say  that  this  is  law,  I  for  one  will  never  say  so ;  for,  in- 
stead of  doing  what  has  been  done  by  our  predecessors,  namely,  giving  stability 
to  this  species  of  interests  and  doing  that  which  would  confer  a  befiefit  by  raising 
a  class  of  people  from  slavery  to  independence  and  opulence,  and  consequently 
to  respectability  and  power. — ^Instead  of  giving  stability  to  the  interest  and  en- 
larging the  rights  of  the  copyholdersr— we  should  be  establishing  a  rule  which 
would  destroy  their  estates.  Unless  compelled  by  authority  I  will  not  do  that. 
After  the  greatest  diligence  in  our  researches,  we  can  find  no  other  authority  to 
warrant  the  doctrine  in  the  case  of  Attret  v.  ScutU  but  the  one  to  which  I  have 
referred.  If  we  had  not  discovered  that  Attree  v.  Scutt  stood  on  a  false  founda- 
tion, we  should  have  been  much  embarrassed  by  it.  We  see  tlie  only  ground 
on  which  the  case  o{  Attree  v.  Scutt  rests,  and  we  find  it  cannot  be  supported. 

*a03l   ^^  ^"^'  ^^^  ^^  ^^^  learned  judges  had  ^endeavoured  to  trace  the  case 
^  in  Fitzherbert  to  its  source,  they  would  have  seen  it  had  no  solid  founda- 
tion.    There  is  nothing  on  which  it  can  stand,  and  therefore  we  have  no  difii 
CHlty  in  deciding  against  it.     This  has  been  argued  as  a  question  of  general 
copyhold  law :  if  the  jury  had  found  that  there  was  a  custom  of  this  kind  within 
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this  manor,  and  it  had  been  put  to  ua  to  say  whether  th«  evslom  was  good  or 
not,  perhaps  we  might  have  been  of  a  different  opinion.  It  is  not  necessarj  to 
say  what  our  opinion  would  have  been.  There  is  no  custom  found,  thftt  on  a 
reunion  the  multiplied  heriots  arc  to  be  paid.  It  has  been  discussed  as  «  ques- 
tion of  law,  and  we  are  to  say,  whether,  without  any  custom  being  found,  it  is 
the  necessary  legal  consequence,  that  when  an  estate  has  been  divided  and  again 
reunited  all  the  heriots  are  to  be  paid,  after  the  reunion  of  the  several  estates, 
that  were  paid  whilst  it  was  divided ;  we  say  there  is  no  such  law,  no  such 
doctrine.  Our  judgment  therefore,  is,  that  two  heriots  only  are  payable,  not* 
withstanding  the  tenancy  in  common  that  has  intervened  in  the  passage  of  this 
property  down  to  Sir  Charles  Bunbury,  and  we  are  of  opinion  that  only  two 
heriots  were  payable  on  the  death  of  Sir  Charles  Bunbury. 

Park,  J.    The  verdict  must  be  entered  for  the  value  of  the  two  first  heriots, 
158/.  11«.,  and  the  judgment  accordingly. 


*AARONS  V.  WILLIAMS,  SEARLE,  and  CANN.  [•804 

If  one  of  many  defendants  who  have  severed  in  defence,  sues  out  a  writ  of  error,  the  plaintiff 
cannot  proceed  to  execution,  because  one  of  the  other  defendants  makes  an  admission  that 
the  writ  was  sued  out  for  delay. 

The  defendants,  who  were  bankers,  were  sued  in  this  action  on  their  accept- 
ance of  a  bill  of  exchange.  Williams  and  Searie  appeared  jointly  and  pleaded 
a  judgment  recovered ;  Cann  employed  a  separate  attorney,  appeared  sepa- 
rately, and  demurred  to  the  declaration ;  upon  which  demurrer  and  an  issue  of 
nul  tiel  record,  judgment  was  obtained  in  Easter  term  last.  A  writ  of  error  was 
thereupon  sued  out  on  behalf  o^  Cann,  allowed  by  the  officer  of  the  court,  and 
notice  of  the  allowance  served  on  the  attorney  for  the  plaintiff:  Searie  afier* 
wards  admitted  that  the  writ  of  error  was  sued  out  for  delay,  and  the  plaintiff's 
attorney  thereupon  issued  a  ca.  sa.  against  all  the  defendants :  no  admission  of 
delay  having  been  made  by  Cann,  or  her  attorney, 

Boaanquet,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  writ,  and  subsequent 
proceedings,  with  costs. 

Vaughan,  Serjt.,  (and  Onslow  and  Tfilke,  Serjts.,  were  for  the  other  defend- 
ants,) who  showed  cause,  cited  Elli$  and  Others  v..  Su)eet^{a)  K.  B.  Easter 
tetm,  1824,  in  which  a  writ  of  error  having  been  brought  by  one  of  many 
plaintiffs,  and  another  of  them  having  admitted  it  was  for  delay,  the  court  re- 
quired an  affidavit  that  there  was  real  error. 

Best,  C.  J.  The  case  we  have  been  referred  to  does  not  bear  on  the  pre- 
sent, and  if  it  did,  it  is  a  question  ^whether  or  no  we  should  adopt  it ;  r^oAit 
but  the  case  is  distinguishable,  because  it  was  an  action  by  many  joint  I- 
plaintiffs ;  whereas  the  defendants  in  this  action  have  severed  ;  one  of  them 
has  purchased  his  writ  of  error,  which  is  a  writ  of  right ;  and  though  the  courts 
have  interfered,  where  the  party  making  the  admission  of  delay  was  the  party 
who  sued  out  the  writ,  they  wUl  not  interfere  in  other  cases. 

Park,  J.  We  do  not  run  counter  to  the  rule  which  has  been  laid  down  in 
several  late  cases,  but  Ellis  v.  Sweet  has  no  bearing  on  the  present,  and  it  goes 
to  establish  a  practice  of  which  I  cannot  approve,  namely,  the  calling  for  affi- 
davits to  support  a  writ  of  right.  I  shall  feel  a  difficulty  in  acquiescing  with 
this,  unless  the  legislature  interfere. 

BuRROuoH  and  Oaselee,  Justices,  concurring,  the  rule  was  made 

Absolute 

(a)  Not  yet  reported. 
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An  acknowledgment  within  six  yean  by  one  of  the  joint  makers  of  a  promissory  note  will 
revive  the  debt  against  the  other,  although  he  has  made  no  acknowledgment,  and  only 
signed  the  note  as  a  surety. 

Action  against  the  defendants  as  the  joint  makers  of  a  promissory  note. 
Plea,  statute  of  limitations.     Replication,  taking  issue  thereon. 

At  the  trial  before  BoBtmqtAtty  Serjt.t  Somerset  Lent  Assizes,  1824,  it  ap- 
peared that  Milverton  was  only  a  surety  and  had  made  no  acknowledgment  of 
the  debt  within  six  years,  but  an  acknowledgment  by  one  of  the  other  defend- 
ants within  that  time  having  been  proved,  the  learned  SeijL  directed  the  jury 
that  the  acknowledgment  of  the  joint  debt  by  any  one  of  the  defendants  would 
be  binding  on  the  others,  and  a  verdict  was  taken  for  the  plaintiff,  with  liberty 
for  the  defendants  to  move  to  set  it  aside,  and  enter  a  nonsuit.  Accordingly 
Petty  Seijt.,  on  behalf  of  the  defendant,  having  obtained  a  rule  nisi  to  that  effect, 

WUdtn  Serjt.,  who  showed  cause,  relied  on  Whiteomb  v.  JVhiting^  Doug. 
652 ;  Jackson  v.  Fairbanks  2  H.  Bl.  340,  and  Brandram  v.  Wharton^  1  B.  die 
A.  463,  as  authorities  to  show  that  an  admission  or  acknowledgment  by  one  of 
many  joint  defendants,  is  binding  on  the  others ;  and  urged  that  the  admission 
of  one  partner  would  bind  all  in  respect  of  their  joint  interest.  He  distinguished 
Atkina  v.  Tredgold,  2  B.  &  C.  23,  on  the  ground  that  the  acknowledgment 
there  was  not  made  by  a  person  jointly  liable. 

PeU,  in  support  of  his  rule,  distinguished  the  present  from  those  cases,  on  the 
'^aOTl  ^^^^'^^  ^^''^^  ^^^  defendant  *Milverton  was  only  a  surety,  and  had,  there- 
-^  fore,  a  right  to  expect  notice  if  the  note  was  not  paid.  He  urged  that 
the  authority  of  Whiteomb  v.  PVhiting  had  been  much  shaken  by  what  fell 
from  the  judge  in  Alkins  v.  TVedgold,  and  that  Bland  v.  Haaelrig,  2  Vent. 
151,  was  an  authority  the  other  way.  He  also  cited  Booth  v.  ^m,  7  Price, 
193,  where  in  an  action  against  other  partners,  on  a  bill  accepted  by  a  co-part- 
ner in  the  name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in  equity 
against  him  were  holden  not  admissible  in  evidence  against  the  rest. 

Best,  C.  J.  The  question  for  us,  in  this  case,  is,  whether  where  there  are 
three  defendants,  and  a  debt  due  from  them  is  more  than  of  six  years*  standing, 
a  promise  by  one  of  them  will  prevent  the  operation  of  the  statute  of  limita- 
tions ?  The  court  is  of  opinion  that  it  will.  The  question  is  one  of  consider- 
able importance,  and  the  doubt  has  been  raised  by  certain  expressions  which 
have  fallen  from  some  of  the  judges,  impugning  the  authority  of  fVhiteomb  v. 
Whiting,  The  words  of  the  statute  are  exceedingly  strong,  **  All  actions  of  tres- 
pass, detinue,  d^c,  shall  be  commenced  and  sued  within  the  time  and  limitation 
hereafter  expressed  and  not  after."  Looking  at  these  words  one  might  be  led 
to  conclude,  that  in  no  instance  could  a  remedy  for  debt  be  had  after  six  years  ; 
but  that  construction  cannot  be  adopted,  because  if  it  were,  a  party  might  elude 
paying  the  principal,  although  he  had  paid  interest  for  six  years :  and  it  was  de- 
cided by  all  the  judges  in  Hey  tin  v.  Hastings,  Garth.  471,  that  after  ten  years 
a  bare  acknowledgment  was  sufficient  to  revive  the  debt.  The  principle  of  that 
*30fi1  decision  is,  that  the  statute  ought  *only  to  operate  when,  from  the  cir- 
^  cumstance  of  non-claim  for  six  years,  it  may  be  presumed,  either  that 
the  cause  of  action  never  existed,  or  that  it  has  been  satisfied :  but  there  are 
many  cases,  in  which,  although  a  cause  of  action  may  never  have  existed,  or 
may  have  been  satisfied,  it  would  be  difiicult  to  answer  it  if  brought  forward  at 
the  distance  of  six  years  after  the  time  of  the  alleged  contract.  The  presump- 
tion certainly  is,  that  the  debt,  if  any,  has  been  paid.  But  that  presumption 
may  be  rebutted,  and  is  rebutted,  by  a  subsequent  acknowledgment.  From  the 
decision  of  Heylin  v.  Hastings  down  to  the  present  time,  it  has  always  been 
holden  that  a  new  promise  revives  the  old  debt,  but  does  not  create  a  new  one. 
It  has  been  argued,  that  there  is  a  distinction  where  there  are  many  defendanls» 


592  Perham  v.  Raynal.  T.  T.  1824.  [308 

and  only  one  of  them  makes  an  acknowledgment ;  but  there  is  no  ground  for 
this  distinction,  for  a  party  who  makes  the  acknowledgment  cannot  deny  the 
existence  of  the  debt,  and  if  the  acknowledgment  of  one,  where  only  one  is 
sued,  will  prevent  the  operation  of  the  statute  of  limitations,  so  also  will  the 
acknowledgment  of  one  where  three  are  sued.  If  we  were  to  decide  otherwise 
we  should  establish  an  anomaly  in  the  law,  because  in  other  cases  an  acknow- 
ledgment by  one  of  many  who  are  jointly  concerned  is  binding  on  the  others. 
This  distinctly  appears  from  Vicary^s  case,  Gilbert's  Evidence,  51.  Lord 
Ellenborouoh  has  applied  the  same  principle  in  cases  of  trespass,  and  he  says, 
in  TVie  King  v.  The  Inhabitants  of  Hardwick,  1 1  East,  578,  '•  Evidence  of 
an  admission  made  by  one  of  several  defendants  in  trespass,  will  not  it  is  true 
establish  the  others  to  be  co-trespassers ;  but  if  they  be  established  to  be  co- 
trespassers  by  other  competent  evidence,  the  declaration  of  the  one,  as  to  the 
motives  and  circumstances  of  the  trespass,  will  be  evidence  against  *all  r«ooQ 
who  are  proved  to  have  combined  together  for  the  common  object."  In  ^ 
the  same  case  Lb  Blanc,  J.,  extended  the  application  of  the  principle  to 
evidence  adductble  in  settlement-cases,  and  the  legislature  aAer wards  acted 
upon  his  opinion.  The  same  doctrine  has  been  applied  to  acknowledgments 
in  cases  of  conspiracy  and  other  offences  up  to  high  treason.  What  then 
is  there  to  distinguish  cases  under  the  statute  of  limitations  from  others  ?  But 
the  point  has  been  expressly  decided  in  fVhitcomb  v.  Ifliiling,  In  that  case 
it  was  holden,  that  the  admission  of  one  of  several  drawers  of  a  joint  and 
several  promissory  note  took  it  out  of  the  statute  of  limitations  as  against 
the  others,  and  might  be  given  in  evidence  oq  a  separate  action  against  any 
of  the  others.  And  the  language  of  the  judge  is,  «'  Payment  by  one  is  pay« 
ment  for  all,  the  one  acting  virtually  as  agent  for  the  rest ;  and  in  the  same 
manner,  an  admission  by  one  is  an  admission  by  all ;  and  the  law  raises  the 
promise  to  pay,  when  the  debt  is  admitted  to  be  due."  It  has  been  sup- 
posed that  this  case  is  not  law.  However,  I  should  be  slow  to  decide  that 
any  thing  which  fell  from  Lord  Mansfield  is  not  law ;  he  had  all  the  ac- 
quirements requisite  to  form  a  great  lawyer,  and  knew  human  nature  in  all  its 
branches.  Bland  v.  Haaelrig  has  been  relied  on  as  an  authority  the  other 
way ;  but  it  ought  not  to  have  weight,  for  one  of  the  judges  differed,  and  other 
circumstances  show  it  to  be  a  case  of  no  autliority.  The  verdict  was,  that  one 
of  the  defendants  did  assume  within  six  years,  and  that  the  others  did  not ;  and 
it  was  held  that  the  plaintiff  could  not  have  judgment  against  that  defendant 
who  was  found  to  have  promised  within  the  six  years ;  but  as  is  well  observed 
of  this  case  by  Lord  Glenbervib,  who  is  now  authority,  in  a  note  to  his  report 
of  Whiitomb  v.  Whitings  it  **  may  be  explained  on  the  manner  of  the  finding ; 
for  as  the  plea  was  join/,  and  the  replication  *mu8t  have  alleged  ^  joint  r»A|A 
undertakingj  the  verdict  did  not  find  what  the  plaintiff  had  bound  him-  l- 
self  to  prove."  Pollexfen,  C.  J.,  and  Powell  and  Rokebt,  Js.,  were  of 
opinion  that  the  plaintiff  could  not  have  judgment.  Ventris  inclined  to  the 
contrary.  He  considered  it  as  a  promise,  which  the  case  in  Garthew  shows  it 
was  not.  But  the  chief  justice  seemed  of  opinion,  "  If  the  promise  were  re« 
newed  within  the  six  years,  yet  if  not  upon  a  new  consideration,  it  should 
not  bind,  and  if  there  were  a  new  consideration,  the  action  will  lie  against 
him  that  promised  alone."  '*  Sed  quaere,  for  the  common  practice  is,  upon 
a  plea  of  the  statute  of  limitations,  to  prove  only  a  renewing  the  promise  with- 
out any  further  consideration ;  but  a  bare  owning  the  debt  is  not  taken  to  be 
sufficient."  That  case  cannot  be  considered  law  at  present ;  and  with  defer- 
ence to  Pollexfen,  a  moral  obligation  to  pay  the  debt  was  a  sufficient  consider- 
ation for  the  promise.  The  decision,  therefore,  was  erroneous,  except  that  the 
verdict  found  precluded  any  other  judgment.  The  other  t^ase  which  has  been 
referred  to,  is  Booth  v.  Quin,  and  in  that  the  judges  certainly  said,  **that  it 
was  a  rule  in  equity  not  to  receive  the  answer  of  one  party  against  another." 
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No  reason  is  given  for  this  position ;  but  the  reason  is,  that  the  evidence  pro- 
posed was  res  inter  alios  gesta,  and  the  decision  was  clearly  right«  In  ^ikina 
y.  Tredgold,  two  of  the  judges  have  thrown  out  dicta,  impugning  the  authority 
of  Whitcomb  v.  Jfliiting^  but  the  expressions  are  only  dicta,  and  the  two  other 
judges  abstain  from  saying  any  thing  to  the  same  effect.  That  case  was 
assumpsit  agamst  the  executors  of  John  Tredgold,  deceased,  on  three  promis- 
sory notes  made  by  the  testator  jointly  and  severally  with  Robert  Tredgold, 
and  payable  on  demand  to  John  Atkins,  deceased.  R.  T.  was  one  of  the  exe- 
cutors of  J.  T.,  and  ten  years  after  J.  T.'s  death,  paid  interest  upon  the  notes. 
«ail1  ^^  ^^^  ^^*  the  jury  found  that  he  paid  such  *intere8t  in  his  charactei 
^  of  maker  of  the  note,  and  not  in  that  of  executor.  The  question  was, 
whether  such  payment  of  interest  took  the  case  out  of  the  statute  of  limitations, 
so  as  to  render  J.  T.'s  executors  liable ;  and  all  that  the  court  decided  was,  that 
payment  by  one  maker,  after  the  joint  contract  had  determined  by  the  death  of 
the  other,  did  not  take  the  case  out  of  the  statute  of  limitations,  so  as  to  make 
the  executors  of  the  deceased  maker  liable,  which  does  not  affect  the  present 
case.  But  it  is  material  to  look  to  p.  25,  where  it  appears,  that  Abbott,  C.  J., 
told  the  jury, ''  If  they  thought  that  the  payments  made  by  Robert  Tredgold 
were  made  by  him  in  his  character  of  executor,  they  should  find  for  the  plain- 
tiffs upon  those  counts.  If,  however,  they  thought  the  payments  were  made 
by  him  on  his  own  account,  as  the  joint  maker  of  the  notes,  then  they  were  to 
find  for  the  defendants."  So  that  at  that  time  he  thought  the  doctrine  in  Whit" 
comb  V.  Whiting  correct,  because  he  charged  the  jury  in  conformity  therewith 
These  are  all  the  cases  and  dicta  that  seem  to  oppose  that  decision,  and  witk 
these  exceptions  it  has  always  been  acted  upon  and  upheld. 

In  Perry  v.  Jackaon,  4  T.  R.  616,  Lord  Kenton  says,  '*  It  is  admitted,  that 
one  partner  may  do  several  acts  to  bind  the  interests  of  all ;  he  may  release  as 
well  as  create  a  debt ;  he  may,  also,  by  his  acknowledgments  take  a  case  out 
of  the  statute  of  limitations.'* 

In  Jackson  v.  Fairbank  it  was  holden,  that  payment  within  six  years  by  the 
assignees  of  one  of  two  drawers  of  a  joint  and  several  promissory  note,  who 
had  become  bankrupt,  of  a  dividend  on  account  of  the  note,  was  sufficient  to 
prevent  the  other  drawer  from  availing  himself  of  the  statute  of  limitations,  in 
an  action  brought  against  him  for  the  remainder  of  the  money  due  on  the 
*3121  *°^^*  That  goes  farther  than  Whitcomb  v.  Whitings  and  it  came  under 
^  consideration  in  Brandram  v.  Wharton^  where  Lord  Ellenborouoh, 
speaking  of  Whitcomb  v.  Whitings  says,  *«  By  that  decision,  where,  however, 
there  was  an  express  acknowledgment  by  the  actual  payment  of  a  part  of  the 
debt  by  one  of  the  parties  liable,  I  am  bound."  So  that  he  admits  the  authority 
of  Whitcomb  v.  Whiting,  of  which  Batlbt,  J.,  also  seems  to  express  appro- 
bation. It  seems,  therefore,  that  the  decision  in  Whitcomb  v.  Whiting  rests 
on  the  same  principle  as  decisions  with  respect  to  admissions  by  one  of  several 
persons  jointly  concerned  in  other  instances ;  that  we  should  create  an  anomaly 
by  departing  from  it ;  that  it  has  been  confirmed  in  many  cases,  and  not  shaken 
by  any  authority  ;  and  that  therefore  our  judgment,  at  present,  must  be,  to  dis- 
chai^  the  defendant's  rule. 

Rule  discharged  accordingly. 

Gasblxb,  J.,  did  not  hear  the  argiiment,  and,  therefore,  bore  no  part  in  the 
judgment 
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♦TATTON,  Demandant ;  GREY,  Vouchee.  [•813 

Where  the  dedimiis  deacribed  the  vouchee  ss  a  commoner,  and  the  acknowledgment  was 
tigned  aa  if  bf  a  peer,  the  court  reiuaed  to  allow  the  tenant*a  appearance  to  be  recorded. 

The  vouchee,  who  was  the  son  of  a  peer,  was  described  in  the  dedimus  as 
George  Harry  Grey,  Esq.,  but  he  had  signed  the  acknowledgment  "  Grey." 

Cross  J  Serjt.,  upon  an  affidavit  by  the  commissioner  that  the  person  signing 
himself  *'  Grey''  was  the  person  described  in  the  dedimus  as  George  Harry 
Grey,  Esq.,  moved  that  the  tenant's  appearance  might  be  recorded  and  that  the 
recovery  might  pass,  the  vouchee  being  out  of  the  country. 

*The  Court  objected,  that  as  the  dedimus  described  a  commoner,  and   r^ni^ 
the  signature  to  the  acknowledgment  appeared  to  be  that  of  a  peer,  it  ^ 
might  at  some  future  period  be  supposed  the  dedimus  did  not  give  any  authority 
for  the  acknowledgment ;  to  which 

Cross  answered,  that  the  commissioner's  affidavit  being  filed  of  record, 
would  always  prove  the  identity  of  the  party ;  that  no  way  was  prescribed  by 
law  in  which  a  party  should  sign  his  name ;  that  a  mark  was,  in  many  cases, 
sufficient,  and  the  mere  initials  of  the  christian  name  preceding  the  surname 
could  not  have  been  objected  to  in  the  present  case. 

The  Court  said,  that  in  the  exercise  of  their  discretion  they  could  not  grant 
the  application. 

The  next  day,  however,  observing  on  the  inconvenience  that  would  be  occa- 
sioned to  the  vouchee,  they  said  they  would  allow  the  tenant's  appearance  to 
be  recorded,  Cross f  Serjt.,  keeping  the  papers  in  his  hands  till  the  vouchee 
should  return  from  abroad,  and  the  acknowledgment  be  taken  anew. 


DE  WUTZ  V.  HENDRICKS. 

The  plaintiff  sued  in  trover  to  recover  damages  for  the  detention  of  papers  whifeh  he  had  dsps- 
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■ited  with  the  defendant  in  furtherance  of  a  fraudulent  purpoee,  and  the  jury  having  fo^od 
m  Terdict  for  the  defendant,  the  court  refused  to  grant  a  new  trial. 
It  is  illegal  to  raiae  loans  for  subjects  in  arms  against  a  government  in  amity  with  the  govern- 
ment  m  this  country. 

Thb  plaintiff  had  proposed  to  raise  a  loan  for  the  Greeks  in  arms  against  the 
gOTemment  of  the  Porte.  For  this  purpose  he  lodged  with  the  defendant, 
«3lfi1  *^  stockhroker,  an  instrument  which  was  alleged  to  be  a  power  of  at- 
-^  tomey*  signed  abroad  by  the  Exarch  of  Ravenna,  but  which  turned  out 
to  have  been  fabricated  in  London ;  and  the  defendant,  at  his  request,  procured 
to  be  engraved  certain  scrip  receipts,  bearing  a  stamp.  Suspicions  having 
arisen  as  to  the  accuracy  of  the  plaintiff's  representations,  the  prcject  for  a  loan 
failed,  and  the  defendant  refused  to  return  to  the  plaintiff  these  papers,  except 
upon  receiving  commission  for  scrip ;  which  commission  the  plaintiff  offered  to 
pay,  provided  the  defendant  would  transfer  to  the  plaintiff  the  scrip  on  which 
he  claimed  commission.     No  scrip,  however,  had  ever  been  raised. 

The  plaintiff  having  in  vain  offered  to  comply  with  all  other  demands  made 
by  the  defendant,  sued  in  trover  for  the  papers  specified  above,  when  the  jury 
(at  the  trial  before  Best,  C.  J.,  London  sittings  after  Trinity  term  last^  being 
led  to  believe  that  the  whole  transaction  was  a  fraud  on  the  part  of  the  plaintitt, 
found  a  verdict  for  the  defendant. 

Pell,  Seijt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  circumstance 
of  the  plaintiff  having  been  engaged  in  a  fraudulent  transaction  (admitting  such 
to  have  been  the  case)  did  not  deprive  him  of  property  in  his  own  papers.  If, 
instead  of  papers,  he  had  deposited  a  box  of  jewels  with  the  defendant,  could 
fit  be  contended  that  the  defendant  would  have  any  right  to  retain  them  on  this 
pretence :  the  principle  was  the  same  with  respect  to  the  papers,  however  sraaH 
their  value ;  but  in  truth  they  were  of  some  value,  inasmuch  as  an  allowance 
would  have  been  made  at  the  6tamp-offic«  for  the  useless  stamps. 

Best,  C.  J.  It  occurred  to  me  at  the  trial  that  it  was  contrary  to  the  law 
of  natiops  (which  in  all  cases  of  international  law  is  adopted  into  the  municipal 
*^lftl  code  *of  every  civilized  country,)  for  persons  in  England  to  enter  into 
-^  engagements  to  raise  money  to  support  the  subjects  of  a  government  in 
amity  widi  our  own,  in  hostilities  against  their  government,  and  that  no  right 
of  action  could  arise  out  of  such  a  transaction.  I  stated  my  opinion  to  the  coun- 
sel for  the  defendant,  but  he  did  not  ask  for  a  nonsuit,  so  I  permitted  the  cause 
to  proceed.  In  consequence  of  what  I  said,  a  note  has  since  been  sent  me  of  a 
case  that  occprred  lately  in  Chancery,  in  which  the  lord  chancellor  is  reported 
to  have  said  that  English  courts  of  justice  will  afford  no  assistance  to  persons 
who  set  about  to  raise  loans  for  subjects  of  the  king  of  Spain  to  enable  them  to 
prosecute  a  war  against  that  sovereign.  Had  I  been  aware  that  my  opinion 
was  supported  by  such  high  authority  (although  the  counsel  for  the  defendant 
would  not  take  the  objection,)  I  should  have  nonsuited  the  plaintiff.  On  further 
consideration,  I  think  that  my  opinion  at  the  trial  was  right,  and  on  that  ground 
we  ought  not  to  grant  a  new  trial.  It  appeared  that  placards  had  been  stuck  up 
in  the  city,  stating  that  the  plaintiff  was  not  authorized  by  the  Greek  govern- 
ment to  raise  any  money,  and  that  he  had  been  informed  that  on  account  of 
what  was  stated  in  these  placards  no  money  could  be  raised  for  him.  The 
power  of  attorney,  which  it  was  pretended  was  sent  from  Greece,  was  proved 
to  have  been  manufactured  in  this  country,  but  by  whom  it  was  executed  did 
not  appear.  I  told  the  jury  that,  with  respect  to  the  power  of  attorney,  there 
was  no  evidence  that  any  instrument  of  that  descriptioq  had  ever  come  to  the 
hands  of  the  defendant ;  for  by  power  of  attorney  in  the  declaration,  must  be 
understood  an  instrument  duly  executed  as  a  power  of  attorney.  I  further  said, 
that  if  the  plaintiff  was  attemptinfr  a  fraud  on  the  public  by  raising  money  oq 
the  false  pretence  of  pledging  the  Greek  government  for  its  repayment,  and  in 
furtherance  of  that  attempt  delivered  these  papers  to  the  defendant,  he  codd 
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*indntain  no  action  to  recover  them  back.    The  jury,  to  my  entire  aatis*  r^u 
faction,  found  for  the  defendant.  L 

The  rest  of  the  court  concurred,  and  Pell 

Took  nothing. 

BARKER  V.  GREEN. 

In  an  action  on  the  caae  against  the  sheriff  for  not  arresting  J.  W.,  against  whom  a  writ  had 
issued,  it  appeared  that  7.  W.  was  in  custody  the  day  after  the  return  of  the  writ,  and  that 
the  plaintin  had  sustained  no  damage:  Held,  that  the  jury  were  properl)[  directed  to  consi« 
der  *'  whether  J.  W.  could  have  been  arrested  before  the  return  of  the  writ ;  and  if  he  oould, 
what  damage  had  been  sustained  by  the  plaintiff." 

Case  against  the  sheriff  of  Lancashire,  for  not  arresting  J.  W.  (against  whom 
the  plaintiff  had  issued  a  bailable  writ)  between  the  issuing  and  return  of  the 
writ. 

At  the  trial  before  Hullocr,  B.,  at  the  last  Lancaster  assizes,  it  appeared, 
that  if  tlie  defendant  had  not  J.  W.  in  custody  on  or  before  the  return  of  the 
writ,  at  all  events  he  had  him  the  day  aller,  and  that  the  plaintiff  had  sustained 
no  damage  whatever. 

The  learned  baron  put  it  to  the  jii^ry  to  consider,  whether  J.  W.  could  have 
been  arrested  before  the  return  of  the  writ ;  and  if  he  could,  what  damage  had 
been  sustained  by  the  plaintiff;  adding,  **  I  do  not  see  what  possible  damage.'* 

The  jury  found  a  verdict  for  the  plaintiff,  damages  one  farthing. 

Cross^  Seijt.,  with  a  view  to  the  costs,  now  moved  for  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit  instead,  on  the  ground  that  actual  damage  was 
the  gist  of  the  action,  and  that  the  jury  ought  to  have  been  directed  to  find  a 
verdict  for  the  defendant  if  they  thought  the  plaintiff  had  sustained  none. 

But  the  Court  held,  that  if  there  was  a  breach  of  duty  the  law  would  presume 
some  damage ;  and  that  therefore  the  direction  to  the  jury  was  correct. 

Rule  refused. 
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The  9  Ann.  e.  83,  a.  4,  inflicts  a  penalty  on  any  person  who  shall  drive  or  let  to  hire  any 
katknetf  coach  or  coach  horses  in  the  cities  of  London  or  Westminster  without  a  license 
from  the  commissioners  of  hackney  coaches. 

The  1  6.  1,  c.  57,  s.  1,  inflicts  a  penalty  on  any  person  who  shall  drive  for  hire  in  the  same 
cities  with  any  coach  whatsoever,  hearse  or  coach  horses,  except  such  person  be  liceneed  by 
the  commissioners  of  hackney  coaches : 

ffdd,  that  a  conviction  was  insuflicient,  which  charged  the  party  with  driving  and  letting  to 
hire  in  the  said  cities  a  certain  coach  and  two  coacn  horses,  and  also  with  driving  to  hire  a 
certain  coach  and  two  coach  horses,  and  conveying  a  penon  in  the  raid  coach  for  hire. 

This  was  an  action  of  trespass  brought  by  the  plaintiff  against  the  defendants 
to  recover  damages  for  the  seizure  and  detention  of  a  coach  and  two  horses  of 
the  plaintiff.  The  defendants  pleaded  the  general  issue,  whereupon  issue  was 
joined.  At  the  trial  of  the  cause  before  Dallas,  C.  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  term,  1820,  the  jury  found  a  verdict  for  the  plaintiff, 
damages  12/.,  subject  to  the  opinion  of  the  court  upon  the  following  case. 

The  plaintiff  was  the  owner  of  a  stage  coach  duly  licensed  by  the  commis- 
sionerii  of  stamps  to  carry  passengers  between  London  and  Hammersmith  :  and 
the  defendant,  Turfery,  was  a  messenger  to  the  commissioners  for  licensing  and 
regulating  hackney  coaches.(a)  On  •the  2l8t  of  April,  1820,  the  driver  r»3ig 
of  the  plaintiff's  coach  took  up  in  St.  PauFs  church-yard,  from  which  ^ 

(a)  By  9  Ann.  c.  23,  s.  1,  extended  bv  subsequent  statutes,  the  crown  ia  empowered  to  ap- 
point commissioners  for  licensing  hackney  coaches;  and  by  s.  4  it  is  enacted,  "  That  from 
and  after  the  24th  day  of  June,  1715,  during  the  term  of  two  and  thirty  years  from  thence  next 
ensuing,  no  person  or  persons  shall  presume  to  drive  or  let  to  hire  by  the  hour  or  day  or  other- 
wise, any  hackney  conch  or  coach  horsee,  within  the  cities  of  London  or  Westminster  or  suburbs 
9l  the  same,  or  within  the  parishes  or  places  comprised  within  the  bills  of  mortalityt  without 
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place  the  coach  sets  out  in  London  to  proceed  towards  Hammersmith,  one 
Jjindsay*  who  resided  in  Queen-street,  May-fair,  and  who  hac  previously,  at 
the  coach-ofiice  of  the  plaintiff,  booked  his  place  and  paid  his  faro  for  the  ivhole 
distance  to  Kensington.  When  the  coach  arrived  at  Hyde  Park  corner,  Lind- 
say desired  to  be  set  down,  and  was  set  down  accordingly.  He  had  no^  pre- 
viously made  known  to  the  driver  of  the  coach  his  intention  of  proceeding  no 
further  than  Hyde  Park  corner  on  that  day :  but  he  had  on  former  day&  been 
set  down  in  like  manner,  always  booking  a  place  and  paying  the  full  fare  to  Ken- 
sington. On  the  following  day,  the  driver  in  like  manner  conveyed  the  same 
person  under  precisely  the  same  circumstances.  The  plaintiff's  coachman, 
who  so  drove  Lindsay,  had  been  previously  warned  by  the  commissioners  for 
regulating  hackney  coaches,  that  he  was  acting  illegally  in  conveying  Lindsay 
as  well  as  others  from  place  to  place  within  the  paved  streets. 
*320l  *^^  ^^  ^'^^^  of  June,  1820,  the  defendant  Turfery,  under  and  by  vi.tue 
•^  of  two  warrants  of  distress  i-espectively  under  the  hands  and  seals  of  the 
commissioners  for  licensing  and  regulating  hackney  coaches,  and  bearing  date  re- 
spectively the  IGth  of  June,  1820,  seized  and  levied,  as  distress  for  certain  penal- 
ties under  two  convictions,  a  coach  and  two  horses  belonging  to  the  plaintiff, 
and  drove  them  to  and  left  them  at  the  stable-yard  of  the  defendant  Abbott,  m 
Drurv  Lane ;  where  they  were  detained  by  Abbott,  until  the  plaintiff,  to  repos- . 
sess  himself  thereof,  was  obliged  to  pay  to  the  defendants  the  amount  of  the 
two  penalties  claimed,  viz.,  10/.,  together  with  1/.  28,  as  costs  of  the  said  war- 
rants of  distress.  The  defendants,  under  the  general  issue,  gave  in  evidence, 
two  convictions  precisely  similar  to  each  other,  except  that  in  the  first  the 
offence  was  laid  on  the  21st  of  April,  1820 ;  and  in  the  second,  it  was  laid  on 
the22d  of  April,  1820. 

The  following  is  a  copy  of  the  first  of  the  convictions. 

**  Be  it  remembered,  that  on  the  12th  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  George  the  Fourth,  by  the  grace,  &c.,  in  Essex- 
street,  in  the  parish  of  St.  Clements  Danes,  in  the  county  of  Middlesex,  Sarah 
Ann  Quaife,  of  Essex-street  aforesaid,  cometh  in  her  proper  person  before  us, 
the  major  part  of  the  commissioners,  nominated  and  appointed  by  his  majesty's 
commissioners  under  the  great  seal  of  Great  Britain,  for  the  licensing  and  regu- 
lating hackney  coaches  and  chairs :  and  now  here  giveth  us,  the  said  commis- 
sioners, to  understand,  that  one  George  Cloud  of  Hammersmith,  in  the  county 
of  Middlesex,  coach-master,  heretofore,  to  wit,  on  the  21st  day  of  April,  in  the 
year  of  our  Lord,  1820,  and  in  the  first  year  of  the  reign  of  his  said  majesty, 
the  said  George  Cloud,  not  then  and  there  being  licensed  by  the  commissioners 
aforesaid,  or  the  major  part  of  them  so  to  do,  did  drive  and  let  to  hire,  a 
^^0u*t•^  'certain  coach  and  divers,  to  wit,  two  coach  horses  from  St.  Paul's 
-J  church-yard,  in  the  parish  of  St.  Faith,  in  the  city  of  London,  to  Picca- 
dilly in  the  parish  of  St.  George,  Hanover  Square,  in  the  liberty  of  the  city  of 
Westminster,  in  the  county  of  Middlesex :  the  first  mentioned  place,  to  wit, 
Sl  Paul's  church-yard  in  the  parish  of  St.  Faith,  then  and  there  being  within 
the  bills  of  mortality,  and  within  and  upon  the  paved  streets  of  London,  and  the 

leave  or  Hoente  first  obtained  firom  the  said  oommiMionerB,  upon  pain  to  forfeit  for  every  such 
(^enoe  the  sum  of  five  pounds." 

By  the  statute  1  G.  1,  c.  57,  s.  1,  the  commissioners  for  putting  in  execution  the  act  9  Ann. 
c.  23y  are  empowered  to  make  bye-laws,  &c.,  to  bind  the  keepers.  Sec,  of  hackney  coaches. 

And  by  the  third  section  of  that  statute  it  is  enacted,  "  That  from  and  after  the  said  24th 
day  of  June,  no  person  or  persons  shall  presume  to  stand,  ply,  or  drive /or  hire  with  any  eoocA 
whatsoever,  hearse,  or  coach  horses,  or  shall  let  to  hire  any  mourning  coach  or  coach  tiorses 
to  wait  or  attend  on  any  funeral  within  the  cities  of  London  and  Westminster  or  suburbs  of 
the  same,  or  within  the  parishes  or  places  comprised  within  the  weekly  bills  of  mortality,  ex- 
cept such  person  or  persons  who  are  or  shall  be  licensed  by  the  said  commissioners  pursuant 
to  the  before-mentioned  act ;  that  every  person  so  offending  shall  for  every  such  offence  forfeit 
the  sum  of  five  pounds,  the  said  offence  to  be  determined,  and  the  said  penalty  to  be  recovered, 
levied,  and  apphed  as  in  and  by  the  said  recited  act  is  directed  concerning  the  penalty  for 
driving  an  hackney  coach  for  hire  without  license  within  the  places  aforesaid." 
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•aid  next  mentioned  place,  to  wit,  Piccadilly,  in  the  parish  of  St  Greot^e,  Ha- 
nover Square,  in  the  liberty  of  the  city  of  Westminster,  then  and  there  being 
within  the  bills  of  mortality,  and  within  and  upon  the  paved  streets  of  West- 
minster, contrary  to  the  form  of  the  statutes  in  such  case  made  and  provided : 
whereupon  the  said  George  Cloud  being  duly  summoned  to  appear  before  us 
the  said  commissioners,  in  Essex-street,  in  the  county  of  Middlesex  aforesaid, 
to  make  his  defence  against  the  said  charge  contained  in  the  said  information, 
appeared  before  us  by  one  Richard  Cloud,  his  agent  in  that  behalf,  on  the  day 
and  year  first  above  mentioned,  and  having  heard  the  same,  the  said  Rirhard 
Cloud,  as  such  agent  as  aforesaid,  is  asked  by  us  the  said  commissioners,  if  he 
can  say  any  thing  for  or  on  behalf  of  the  said  Geoige  Cloud,  why  the  said 
George  Cloud  should  not  be  convicted  of  the  premises  above  charged  upon  him 
in  form  aforesaid ;  who  pleadeth  and  saith,  that  the  said  George  Cloud  is  not 
guilty  of  the  premises,  and  ought  not  to  be  convicted  thereof,  but  doth  not  show 
to  us  why  the  said  George  Cloud  should  not  be  convicted  of  the  offence  in  the 
said  information  above  contained  against  him :  and  further,  at  the  same  lime 
and  place,  (that  is  to  say,)  at  Essex-street  aforesaid,  one  credible  witness,  to 
wit,  John  Gibbs  of  the  parish  of  Lambeth,  in  the  county  of  Surrey,  yeoman* 
came  before  us,  and  in  the  presence  of  the  said  Richard  Cloud,  who  appeared 
as  aforesaid  on  behalf  of  the  said  George  Cloud,  the  said  John  Gibbs  upon 
*his  oath  on  the  Holy  Gospel  of  God  to  him,  then  and  there  by  us  ad-  r««|OQ 
ministered,  (we  being  duly  authorized  and  empowered  to  administer  the  ^ 
said  oath^  deposeth  and  saith,  that  a  driver  of  the  said  coach  in  the  employ  of 
the  said  George  Cloud,  on  the  said  2l8t  day  of  April,  in  the  year  aforesaid,  did 
drive  to  hire  a  certain  coach  and  two  coach  horses  from  St.  Paul's  church-yard 
in  the  parish  of  St.  Faith  aforesaid,  in  the  city  of  London  aforesaid,  to  Picca- 
dilly in  the  parish  of  St.  George,  Hanover  Square,  within  the  liberty  of  the  city 
of  Westminster  aforesaid,  in  the  county  aforesaid,  the  same  places  then  and 
there  respectively  as  aforesaid  being  widiin  or  on  the  paved  streets  of  London 
and  Westminster  as  afbresaid ;  and  that  the  said  John  Gibbs  then  and  there 
saw  the  driver  of  the  said  coach  of  the  said  George  Cloud  take  up  in  the  said 
coach,  which  he  was  then  and  there  driving,  at  St.  Paul's  church-yard  afore- 
said, in  the  parish  of  St.  Faith  aforesaid,  in  the  city  of  Jjondon  aforesaid,  a  cer- 
tain person  whose  name  is  as  yet  unknown ;  and  that  the  said  driver  of  the 
said  coach  of  the  said  George  Cloud,  then  and  there  carried  and  conveyed  the 
said  person  in  the  said  coach  for  hire,  from  St.  Paul's  church-yard  aforesaid, 
in  the  parish  of  St.  Faith  aforesaid,  in  the  city  of  London  aforesaid,  to  Picca- 
dilly aforesaid,  in  the  parish  of  St.  George,  Hanover  Square,  in  the  liberty  of 
the  city  of  Westminster  aforesaid,  in  the  said  county,  and  upon  hearing  and 
duly  examining  the  whole  matters  aforesaid,  it  manifestly  appeareth  to  us,  that 
the  said  George  Cloud  is  not  licensed  by  us,  and  that  he  is  guilty  of  the  pre- 
mises above  charged  upon  him,  in  and  by  the  information  aforesaid ;  therefore, 
the  said  George  Cloud,  on  the  said  12th  day  of  May,  in  the  first  year  aforesaid, 
before  us  the  commissioners  aforesaid,  by  the  testimony  of  the  said  John  Gibbs, 
a  credible  witness  as  aforesaidi  according  to  the  form  of  the  statutes  in  sucL 
case  made  and  provided,  is  convicted  of  the  offence  aforesaid,  and  hath  forfeited 
the  sum  of  6/.  of  lawful  money  of  Great  Britain,  *to  be  distributed  as  p^ooo 
the  law  directs.  In  witness  whereof,  we,  the  said  commissioners  to  *- 
this  present  record  of  conviction,  have  set  our  hands  and  seals  at  Essex-street 
aforesaid,  in  the  county  aforesaid,  the  said  12th  day  of  May,  in  the  said  firSk 
year  of  the  reign  of  our  said  lord  the  king  that  now  is." 

Tlie  question  for  the  opinion  of  the  court  was. 

Whether  the  plaintiff  was  entided  to  recover :  if  the  court  should  be  of  that 
opinion  the  verdict  was  to  stand ;  but  if  the  court  should  be  of  the  contrary 
opinion,  a  nonsuit  was  to  be  entered. 
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PtU^  Serjtf  was  to  have  argued  for  the  plaintiff,  but  the  court  stopped  him, 
and  called  on 

Vau^han^  Serjt.,  for  the  defendants.  The  plaintiff  has  clearly  been  guilty 
of  an  offence  under  the  9  Ann.  c.  23,  s.  4,  and  1  G.  1,  c.  57,  s.  !•  By  the 
first  of  those  statutes  a  monopoly  was  given  to  the  licensed  owners  of  hackney 
coaches,  within  the  cities  of  London  and  Westminster,  upon  the  considerations 
of  a  certain  rent,  certain  regulated  fares,  and  various  rules,  bye-laws,  and  penal- 
ties to  which  they  were  subjected ;  it  would,  therefore,  be  a  great  injustice  if 
they  were  exposed  to  the  competition  of  other  coaches.  [Gaselee,  J.  Before 
you  are  let  in  to  argue  the  merits,  you  must  support  the  conviction.  The  thing 
prohibited  by  9  Ann«  is  the  driving  or  letting  to  hire  any  hackney  coach  without 
being  duly  licensed ;  but  the  conviction  nowhere  states  that  the  plaintiff  drove 
or  let  to  hire  a  hackney  coach.]  Within  the  spirit  of  that  act,  and  for  the  ne- 
cessary protection  of  hackney  coach  owners,  any  coach  must  be  deemed  a  hack- 
ney coach  in  which  the  driver  conveys  persons  from  street  to  street  for  hire, 
and  this  the  driver  appears  to  have  done  m  the  plaintiff's  coach ;  besides,  he  is 
alleged  to  have  let  to  hire  two  coach  horses,  which  the  act  also  prohibits :  but 
*a24n  ^^  ^  ^*  ^'  ^^  ^  liable  *to  a  penalty  if  he  drives  fbr  hire  with  any  coach 
-^  whatever,  unless  previously  licensed  by  the  hackney  coach  commis- 
sioners. I^Bdrrouoh,  J.  The  information  alleges,  that  the  driver  of  the  plain- 
tiff did  drive  to  hire  a  certain  coach,  and  conveyed  a  person  in  the  coach  fur 
hire,  instead  of  alleging,  according  to  the  words  of  the  act,  that  he  droveybr  hire 
with  a  coach.]  It  is  clear,  from  the  whole  case,  that  the  plaintiff  knew  he  was 
infringing  the  rights  of  the  hackney  coachmen,  and  in  an  action  like  the  present 
the  court  will  decide  on  the  merits  of  the  case,  and  not  on  the  technical  lan- 
guage of  the  conviction.  The  55  G.  3,  c.  185,  ss.  11,  12,  only  allows  the 
drivers  of  stages  to  take  up  passengers  in  the  streets  for  the  places  of  their  ulti- 
mate destination. 

Best,  C.  J.  If  the  conviction  is  not  strictly  regular,  and  our  judgment  is  to 
go  against  tlie  plaintiff,  a  man  may  be  punished  who  is  in  law  unconvicted  of 
any  offence.  He  may  have  done  that  which  has  rendered  him  liable  to  a  con- 
viction ;  but  unless  that  conviction  is  legally  and  regularly  obtained,  execution 
must  not  ensue.  Now  the  conviction,  to  be  good,  must  pursue  not  only  the 
words  but  the  spirit  of  the  act  of  parliament.  This  has  not  been  done  in  the 
present  instance,  either  with  reference  to  the  statute  of  Ann.  or  that  of  G.  1. 
The  fact  is,  as  it  has  been  stated,  that  licensed  hackney  coachmen  were  allowed 
to  claim  a  monopoly  in  respect  of  certain  rents  which  they  paid  to  government 
for  the  same ;  and  the  statute  of  Ann.  was  passed  to  prevent  others  who  were 
not  thus  licensed  from  interfering  with  their  business.  Clearly,  however,  the 
statute  was  not  intended  to  apply  to  stage  coaches,  which  in  driving  along  might 
take  up  and  put  down  their  passengers  in  the  streets.  According  to  the  words 
of  the  act,  the  party,  to  make  himself  liable,  must  profess  to  act  as  a  hackney 
coachman,  which  in  this  case  he  did  not  profess,  but,  ou  the  contrary,  is  stated 
*3251  ^  ^^^^  made  a  contract  perfectly  *legal,  and  which  he  was  bound,  if 
J  called  on,  to  make.  Under  this  contract  he  was  conveying  a  passenger 
to  Kensington,  but  on  the  road  that  passenger  wished  to  alight ;  and  I  know  of 
no  law  wliich  gives  the  coachman  the  power  of  forcing  him  to  go  on.  With 
respec;  to  the  statute  of  G.  1,  there  is  a  fatal  variance  between  the  words  of 
the  act  and  the  information,  in  which  it  is  nowhere  stated  that  the  plaintiff 
diove  for  hire.  I  am,  therefore,  of  opinion,  that  the  conviction  cannot  be  sup- 
ported on  either  of  these  statutes,  and  that  the  55  G.  3,  has  no  reference  to  the 
matter  at  all.  The  conviction  is  consequendy  bad,  and  the  plaintiff  is  entitled 
to  recover. 

Judgment  for  the  plaintiff. 
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SHAW  and  Others,  Atsignees  of  HOWARD  and  GIBBS,  v.  Loid 

ALVANLEY. 

Upon  8  sci.  fa.  on  a  judgment,  the  defendant  having  moved  to  plead  several  mattera,  viz.,  Snt, 
payment ;  secondly,  that  the  judgment  was  fraudulent ;  thirdly,  that  the  judgment  was  on 
a  warrant  of  attorney  fraudulently  obtained ;  the  court  refused  to  allow  the  tfaSee  pleas,  and 
put  the  defendant  to  his  election. 

Wtlde^  Serjt.,  opposed  a  rule  nisi  for  the  defendant  to  plead  to  a  scire  facias, 
on  a  judgment,  several  matters,  viz.,  first,  payment ;  second,  that  the  judgment 
had  been  obtained  by  fraud  and  covin ;  thirdly,  that  the  judgment  was  entered 
up  on  a  warrant  of  attorney,  and  that  the  warrant  of  attorney  had  been  obtained 
by  fraud  and  covin. 

Peake^  Serjt.,  urged  that  pleas  equally  inconsistent  with  each  other  were  fre- 
quenty  to  be  found  on  record,  as  non  est  factum  with  solvit  ad  diem,  and  solvit 
post  diem. 

But  the  Court  said,  that  the  use  of  the  rule  nisi  was  to  give  the  court  a  discre- 
tion upon  such  occasions,  and  they  ordered,  that  the  defendant  should  elect 
which  of  the  pleas  he  would  plead. 


•EVANS  V.  SWETE.  [;»32« 

Where  a  plaintiff  brought  a  writ  of  error  on  a  nonsuit,  the  court  refused  to  stay  execution,  at 

least,  unless  some  real  error  were  pointed  out. 

Final  judgment  of  nonsuit  was  signed  in  this  case,  on  the  9th  of  July ;  but 
a  writ  of  error  had  previously  been  lodged  with  and  allowed  by  the  clerk  of  the 
errors,  and  a  copy  of  the  allowance  was,  immediately  after  signing  judgment, 
served  on  the  defendant's  attorney,  before  he  quitted  the  prothonotary's  office ; 
notwithstanding  which,  and  without  any  rule  for  leave  to  take  out  execution,  a 
writ  of  testatum  fieri  facias  was  on  the  next  day  sued  out  against  the  plaintiff 
and  delivered  to  the  sheriflT  of  Middlesex,  who  took  possession  of  the  plaintifiT's 
goods  by  virtue  of  the  same.  Upon  an  affidavit  of  these  facts,  and  of  the  belief 
of  the  plaintiff's  attorney  that  there  was  real  error  in  the  judgment, 

Cro88t  Serjt.,  on  the  authority  of  Levett  v.  Perry ,  5  T.  R.  668,  obtained  a 
rule  nisi  to  set  aside  this  execution  as  irregular. 

PeU  and  fVilde,  Serjts.,  now  showed  cause  against  the  rule.  In  cases  where 
a  writ  of  error  has  been  manifestly  and  undeniably  brought  for  delay,  as,  where 
the  plaintiff  in  error  or  his  attorney  have  made  declarations  to  that  effect,  the 
courts  have  not  allowed  the  writ  of  error  to  operate  as  a  stay  of  execution.  But 
error  on  a  judgment  of  nonsuit  must  in  general,  from  the  very  circumstances  of 
the  case,  be  deemed  as  manifestly  brought  for  delay  as  if  the  party  had  openly 
declared  it  to  be  so.  By  submitting  to  be  nonsuit,  he  in  fact  abandons  his  pro- 
ceedings altogether,  and  is  therefore  estopped  to  *raise  any  further  ques-  r^wj 
tion  concerning  them.  Undoubtedly  these  are  cases  in  which  error  has  ^ 
been  sustained  afWr  a  nonsuit ;  as  where  a  jury  have  found  costs  upon  a  non- 
suit, and  the  judgment  has  been  erroneously  entered  for  the  costs  so  found ; 
Bac.  Abr.  Error  A.,  1  Roll.  Abr.  744.  But  those  cases  do  not  apply  to  the 
present,  in  which  there  is  no  such  blunder  in  the  entry  of  the  judgment:  and 
in  Box  V.  Bennett^  1  H.  Bl.  432,  it  was  expressly  determined,  that  where  error 
had  been  sued  out  on  a  nonsuit,  the  court  could  not  interfere  to  stay  execution 
unless  some  error  were  specifically  pointed  out. (a)  This  case  accords  with 
the  rule  of  this  court,  Easter,  23  Eliz.,  and  was  connrmed  on  mature  considera- 
tion in  Kempland  v.  Macauley^  4  T.  R.  436 ;  the  subsequent  case  of  Levett 
V.  Ptrry^  although  Kemplana  v.  Macauley  is  cited  in  it,  must  have  passed 
without  much  discussion,  as  the  note  is  short,  and  it  does  not  appear  whether 

(a)  Note  to  Newdl  ▼.  Fidgean,  1  Str.  235,  Nolan's  edition. 
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or  no  liord  Kenton,  who  spoke  so  decidedly  a  year  before  in  KempUmd  t« 
Afacauleyy  took  any  part  in  it. 

Croaa,  Seijt.,  in  support  of  the  mle.  Levett  t.  Perry  is  the  last  case  on 
the  subject,  and  can  scarcely  have  been  decided  without  due  consideration,  since 
Kempland  t.  MaeauUy  is  cited  in  it.  The  principle  laid  down  in  Levett  v. 
Perry  is  clear  and  intelligible,  and  ought  not  lightly  to  be  broken  in  upon,  as  a 
writ  of  error  is  a.  writ  of  right.  (Here  the  court  called  on  Cross  to  state  what 
the  error  complained  of  was.)  No  case  has  decided  that  the  party  suing  out 
the  writ  is  bound  to  specify  errors,  and  the  authorities  referred  to  in  Bacon's 
and  RoUe's  Abridgments,  are  conclusive  to  show  that  error  lies  on  a  nonsuit. 

*32ai  ^°  ^^^  ^*  ^^^'*^«  ^  I^owl.  ^  Ryl.  208,  it  is  also  ^assumed  that  error 
-■  lies  in  such  a  case,  though  the  court  held,  the  party  was  bound  to  state 
generally  that  real  error  existed. 

Bbst,  C.  J.  A  writ  of  error  in  a  civil  cause  is  a  writ  of  right,  and  the  court 
cannot  in  general  proceed  after  it  has  been  lodged  with  the  proper  officer.  But 
it  has  been  laid  down  in  a  series  of  cases  too  well  established  to  be  doubted, 
that  where  the  writ  is  manifestly  brought  for  delay,  the  court  will  not  interfere 
to  prevent  execution ;  and  it  seems  to  have  been  generally  assumed,  that  a  writ 
of  error  on  a  nonsuit  can  scarcely  be  brought  but  for  delay.  It  is  difficult, 
indeed,  to  conceive  how  error  can  lie  after  a  nonsuit,  except  for  some  mistake 
in  entering  up  the  judgment ;  error  on  the  original  record  cannot  be  complained 
of  when  the  plaintiff  has  abandoned  all  his  proceedings.  On  the  present  occa- 
sion,  though  the  court  does  not  stay  the  writ  of  error,  yet  before  it  will  stay 
execution,  it  requires  the  plaintiff  to  point  out  what  the  error  is ;  the  court  is 
not  satisfied  with  an  affidavit  of  the  attorney,  merely  stating  in  general  terms 
that  he  believes  there  is  error ;  and  this  requisition  is  conformable  to  the  rule 
of  Easter,  28  Eliz.  Undoubtedly  the  cases  on  the  subject  are  conflicting,  this, 
however,  is  a  question  touching  the  practice  of  the  Court  of  Common  Pleas, 
and  we  must  therefore  abide  by  the  decision  in  Box  v.  Bennett,  But  in 
Kempland  v.  Macauley  the  point  was  also  much  considered,  and  Ken  von, 
C.  J.,  and  BuLLER,  J.,  gave  very  satisfactory  reasons  for  the  judgment  they 
pronounced :  Levett  v.  Perry  is  undoubtedly  an  authority  the  other  way,  but 
it  is  singular  that  Lord  Ken  yon  should  not  have  taken  any  notice  of  his  own 
decision  in  Kempland  v.  Macauley  the  year  preceding ;  it  is  probable,  there- 
fore, that  Lord  Kenyon  was  absent,  and  that  the  question  passed  without  much 
0qoQ-\  attention.  The  balance  *of  authorities  clearly  shows,  that  the  present 
-■  is  not  a  case  in  which  the  conrt  will  interfere  to  prevent  execution. 

Park,  J.  It  is  clear,  that  in  cases  where  execution  is  allowed  to  issue  not- 
withstanding a  writ  of  error,  there  must  be  satisfactory  evidence  that  the  writ 
of  error  is  brought  for  delay ;  but,  inasmuch  as  a  writ  of  error  brought  on  a 
nonsuit  leaves  no  colour  for  denying  the  imputation  of  delay,  the  courts  have 
required  that  on  a  nile  for  setting  aside  execution,  there  shall  be  an  affidavit  of 
some  specific  error,  and  the  general  assertion  of  the  plaintiff's  attorney  to  that 
effect  is  not  sufficient. 

BmnouoH,  J.  This  case  was  first  before  me  at  chambers,  where  I  consi- 
dered it  for  some  time,  but  after  I  had  looked  into  the  cases,  particularly  that 
of  Box  V.  Benneffn  I  could  no  longer  doubt  on  the  subject. 

Gasblee,  J.  It  docs  not  appear  how  the  practice  of  refusing  to  stay  pro- 
ceedings in  execution,  after  the  allowance  of  a  writ  of  error  first  arose ;  how- 
ever, it  is  too  late  now  to  alter  it ;  hut  the  rule  is  confined  to  cases  in  which 
the  writ  of  error  is  manifestly  brought  for  delay,  as  appears  from  the  language 
of  Lord  Kenyon  and  Buller,  J.,  in  Kempland  v.  Macauley.  How  that  is  to 
be  made  out  is  a  matter  of  evidence  in  each  case.  In  Levett  v.  Perry^  and 
Masterman  v.  Grants  5  T.  R.  714,  the  court  required  the  declarations  of  the 
party  or  something  tantamount ;  but  in  KempUmd  v.  Macauley  and  Box  v. 
Bennett^  other  circumstances  were  held  sufficient  at  least  to  put  the  party  who 
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sues  oat  the  writ  of  error  upon  showing  that  read  error  exists.  When  cireum* 
stances  are  strong  to  show  intentions  of  delay,  it  is  not  a  *hardship  to  p^aaa 
call  on  the  party  to  point  out  specific  error,  hut  an  indulgence  to  allow  ^ 
him  to  do  so,  and  the  Court  of  King's  Bench  has  recently  required  it  in  Mee 
V.  Hopkins ;  at  all  events,  in  a  question  concerning  the  practice  of  the  Com- 
mon Pleas,  this  court  must  adhere  to  its  own  decision  in  Box  ▼.  Bennettf  and 
the  plaintiff's  rule  must  he 

Discharged. 

GARLAND  v.  JEKYLL  and  Another. 

Where,  after  a  Terdict  for  a  sum  of  money,  two  (juestions  were  raised  for  ihe  opinion  of  the 
coart  on  a^>ecial  case,  and  one  of  them  at  the  time  of  argument  was  withdrawn  by  mntiml 
consent:  Held,  that  the  plaintiff,  retaining  his  verdict  for  the  ^am  of  money,  waa entitled 
to  the  coata  of  the  special  caae,  though  the  defendant  succeeded  on  the  point  that  was  argued. 

As  this  case  (see  ante,  273)  was  originally  drawn  up,  two  questions  were 
suhmitted  for  the  opinion  of  the  court :  one,  *'  Whether  the  plaintiff,  as  lord  of 
the  manor,  was,  upon  the  death  of  Sir  T,  C.  Bunhur)%  entitled  to  more  than 
two  heriots,  (and  if  to  more  than  two,  to  how  many,)  in  respect  of  the  sererftl 
copyhold  premises  whereof  Sir  T.  C.  B.  so  died  seised,  not  esceeding  fourteen 
in  the  whole  ?" 

The  other,  **  Which  horses  out  of  the  numher  claimed,  (supposing  the  plain- 
tiff was  not  entitled  to  recover  the  whole  numher,)  should  be  selected  as  the 
heriots  due  to  the  plaintiff?" 

When  the  argument  took  place,  hut  not  before,  the  latter  question  was,  upon 
an  intimation  from  the  court,  withdrawn  by  consent  of  counsel  on  both  sides. 

The  first  question  having  been  determined  in  favour  of  the  defendants,  viz., 
**  that  the  plaintiff  was  not  entitled  to  more  than  two  heriots,"  the  prothonotary 
was  not  apprised  that  the  second  question  had  formed  part  of  the  case ;  and  on 
the  ground  that  no  more  had  been  ^recovered  than  appeared  to  have  r»<|oi 
been  conceded  by  the  defendants,  refused  to  allow  the  plaintiff  the  costs  ^ 
of  the  special  case,  although  there  was  a  verdict  for  a  certain  sum  and  judgment 
thereon,  in  his  favour ;  whereupon 

Toddy,  Serjt.,  obtained  a  rule  nisi  for  the  prothonotary  to  review  his  taxa- 
tion, and  allow  the  plaintiff  these  costs. 

Vaughan  and  Bosanquet^  Serjts.,  who  now  showed  cause  against  the  rule, 
contended,  that  in  point  of  fact  the  defendants  had  succeeded  upon  the  case, 
they  having  been  always  willing  to  pay  two  heriots,  (as  appeared  by  the  state- 
ment of  the  first  question,)  and  the  plaintiff  having  recovered  no  more.  Even 
where  both  parties  were  in  pari  conditione,  the  rule  was,  that  neither  should 
pay  costs.  Spitfa  v.  Woodman,  3  l*aunt.  406.  It  would,  therefore,  be  doublj 
hard  to  charge  the  defendants  after  they  had  succeeded.  The  second  point  of 
the  case  having  been  withdrawn  by  mutual  consent,  was  altogether  out  of  the 
question. 

Pdl  and  Taddy,  Serjts.,  in  support  of  the  rule,  relied  on  the  circumstance, 
that  when  the  case  was  set  down  for  argument,  two  points  were  stated  for  the 
opinion  of  the  court ;  that  the  plaintiff  was  compelled  to  come  prepared  for 
both,  and  that  it  would  not  he  known  which  way  the  court  would  have  decided 
on  the  question  that  was  withdrawn. 

Best,  C.  J.  The  prothonotary  has  reported  to  us,  that  it  was  not  stated  to 
him  there  was  any  other  question  to  be  aigued,  than  whether  or  no  the  plaintiff 
was  entitled  to  more  than  two  horses.  On  that  view  of  the  case,  and  according 
to  the  decision  in  Spitta  v.  Woodman,  *it  has  been  contended  that  the  p^qaa 
plaintiff  is  not  entitled  to  the  costs  of  the  special  case.  But  it  appears  L 
that  there  was  another  question  which  the  parties  also  c)ime  prepared  to  argtie, 
and  that  was,  which  of  the  horses  in  question  the  plaintiff  was  entitled  to  seise 
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Who  would  have  succeeded  on  that  question  we  are  now  ignorant ;  perhaps 
the  plaintifT  might  hare  been  found  entitled  to  the  two  best,  perhaps  to  the  two 
worst,  perhaps  to  none*  The  parties  having  agreed  to  withdraw  the  question, 
it  is  impossible  to  say  who  would  have  prevailed.  In  Spitta  v.  Woodman  the 
costs  of  a  separate  motion  were  in  question,  so  that  the  court  was  enabled  to 
divide  the  demand,  allowing  costs  on  a  count  on  which  the  party  succeeded ; 
and  if  we  could  split  the  present  cause,  that  decision  might  be  in  point  for  the 
defendant;  but  we  are  unable  to  do  so,  and  we  must  frame  our  rules  so  as  to  meet 
the  justice  and  convenience  of  the  great  mass  of  cases.  We  cannot  say  that 
the  point  which  was  not  argued  has  been  decided  against  the  plaintiff,  and  it 
would  produce  great  confusion  and  injustice  if  we  were  to  reAise  him  costs 
under  circumstances  such  as  the  present. 

Park,  J.  The  greatest  mischiefs  are  occasioned  in  the  administration  of 
justice  by  too  great  refinement ;  and  if  the  defendant's  application  were  to  suc- 
ceed, we  should  have  a  contest  about  costs  in  every  special  case.  Spitta  v. 
Woodman  was  a  case  in  which  there  were  several  counts,  and  where  there  are 
many  pleas  or  counts,  it  has  always  been  the  practice  to  divide  the  costs  and 
apportion  them  to  each  party,  according  to  the.  measure  of  his  success  ;  but  we 
cannot  so  divide  the  various  questions  which  may  arise  on  every  special  case. 

BuRRouoH,  J.     The  case  was  drawn  up  for  the  benefit  of  both  parties,  and 
^AOQ-i  ^^  plaintiff  came  prepared  to  argue  *both  the  questions  on  it :  one  of 
-^  the  questions  having  been  withdrawn,  it  was  never  decided  which  of  the 
horses  in  question  the  plaintiff  was  entitled  to ;  but  having  come  prepared  to  ^ 
argue  the  question,  he  ought  to  have  his  costs. 

Gasblek,  J.,  not  having  been  present  at  the  decision  of  the  case,  abstained 
from  giving  any  opinion,  and  the  rule  was  made 

^  Absolute. 

BRIGGS  V.  BOW  GIN  and  Another. 

In  an  action  for  sMault  and  battery,  with  a  separate  count  for  faJae  imprisonment,  where  the 
verdict  was  for  Is.  damages,  ana  the  judge  certified  under  43  Elii.  c.  6,  the  court  refused  to 
tax  the  plaintiff  his  costs. 

Trespass.  The  first  count  stated  an  assault  and  battery ;  the  second  an  im- 
prisonment. 

At  the  trial  before  Abbott,  C.  J.,  last  Bristol  assizes,  the  jury  found  a  verdict 
for  the  plaintiff,  damages  la,;  and  the  learned  chief  justice  certified,  under  the 
43  Eliz.  c.  6. 

Pelif  Serjt.,  now  moved  for  a  rule  to  show  cause  why  the  prothonotary 
should  not  tax  the  plaintiff  his  costs,  notwithstanding  the  certificate ;  on  the 
ground,  that  this  case  was  different  from  that  of  fV^ffin  v.  Kincard,  2  N.  R.  471, 
(in  which  a  similar  motion  had  been  made  without  success,)  the  imprisonment 
in  the  present  case  being  stated  in  a  separate  count,  whereas  in  Wiffin  v.  Kinr 
card  it  was  stated  in  the  same  count  as  the  assault. 

But  the  Court  were  clear  that  this  circumstance  did  not  affect  the  certificate, 
and  Refused  the  rule. 


•S34]  •LYON  V.  WELDON  and  Others. 

Goods  which,  with  the  consent  of  the  true  owner,  come  to  the  possession  of  a  party  a/)er  he 
becomes  a  bankrupt,  do  not  vest  in  the  assicifees  under  21  Jac.  1,  c.  19,  s.  11 ;  ana  he  fr«- 
comes  a  bankrupt  on  committing  the  act  of  banKruptcy,  which  is  followed  up  by  a  commission. 

A  party  who  purchases  goods  under  a  distress  irregularly  conducted,  has  a  sufiicient  title  to 
maintain  trover. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  taking 
^way  his  goods.  Pleas,  first,  that  the  supposed  treepasses  were  done  by  autho- 
rity of  an  act  of  parliament,  made  in  the  Idth  year  of  Elizabeth,  entitled  **  An 
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4Ct  touching  orders  for  bankrupts  ;*'  second,  by  authority  of  an  act  of  pailia- 
ment,  made  in  the  first  year  of  James  1,  entitled  **  An  act  for  the  belter  relief 
of  the  creditors  against  such  as  shall  become  bankrupts.'* 

At  the  trial  before  Bkst,  C.  J.,  London  sittings  after  last  term,  the  case  ap- 
peared to  be  as  follows.  One  Abrahams,  who  had  married  the  plaintiflT's 
laughter,  rendered  himself  to  the  custody  of  the  marshal  .of  the  King's  Bench 
for  a  debt  of  580/.,  on  the  2d  of  December,  1823. 

On  the  2rith  of  February,  1824,  he  was  duly  declared  a  bankrupt,  for  having 
lain  in  prison  till  that  time. 

On  tlie  0th  of  December,  1823,  Nightingale,  Abrahams'  landlord,  distr^ned 
for  a  year's  rent,  due  the  Michaelmas  preceding. 

One  of  the  hmkers  who  made  tlie  distress  having  been  sworn  by  a  conaiable, 
valued  the  goods,  and  the  plaintiff  purchased  them  under  that  valuation. 

He  tlien  permitted  them  to  remain  on  the  premises  in  possession  of  his 
daughter,  who  still  continued  to  reside  there. 

The  plaintiff  also  thenceforth  resided  with  her,  and  paid  the  rent  of  the  pre- 
mises. 

On  the  26th  of  February,  1824,  the  defendants,  acting  under  the  commission 
of  bankrupt,  which  had  been  *iBSued  against  Abrahams,  seized  the  goods  r«oq5 
which  the  plaintiff  had,  as  above,  purchased  under  Nightingale's  dis-  L. 
tress. 

Upon  these  facts  the  plaintiff  was  nonsuited,  with  leave  to  move  to  set  aside 
the  nonsuit,  and  instead  thereof  enter  a  verdict  for  56/.,  the  value  of  the  goods. 

Pe//,  Serjt.,  accordingly  obtained  a  rule  nisi  to  this  effect,  and 

Vaughan  and  Croaa^  Serjts.,  now  showed  cause.  First,  the  sale  under  the 
distress  being  irregular,  the  plaintiff  never  acquired  any  tide  to  these  goods. 
According  to  the  provisions  of  2  W.  &  M.  c.  5,  sess.  1,  the  person  who  makes 
the  distress  is  to  cause  the  goods  to  be  appraised  by  two  sworn  brokers :  here, 
one  of  the  brokers  himself  made  the  distress.  But  the  act  of  bankruptcy  having 
relation  back  to  the  2d  of  December,  the  first  day  of  the  bankrupt's  imprison- 
ment, the  bankrupt's  goods  were  in  truth  vested  in  his  assignees  before  the  sale 
on  the  9th ;  and  if  it  be  ui^d  that  the  landlord  had  a  right  to  distrain  them 
while  on  the  premises,  still,  if  the  purchaser  under  the  distress  chose  to  leave 
them  on  the  premises,  in  the  possession  of  the  bankrupt's  wife,  it  is  the  same 
thing  as  if  they  were  in  the  order  and  disposition  of  the  bankrupt,  as  apparent 
owner,  at  the  time  of  his  bankruptcy,  in  which  case  they  would  belong  to  the 
assignees,  under  21  Jac.  1,  c.  19,  s.  11.  By  the  time  of  the  bankruptcy  the 
statute  must  mean  the  whole  interval  between  the  act  of  bankruptcy  and  suing 
out  the  commission,  or  either  of  those  periods,  indifferendy.  If  it  were  other- 
wise, assignees  would  seldom  be  able  to  recover  goods,  on  the  around  of  re- 
puted ownership  at  the  time  of  the  possessor's  becoming  a  bankrupt^  for  the 
party  might  always  defeat  them,  by  showing  an  anterior  secret  act  of  bank- 
ruptcy, at  the  time  of  which  the  goods  *might  not  have  been  in  his  rtgoA 
possesffion.  In  Jones  v.  Dtoyer^  15  East,  21,  it  was  questioned,  how  ^ 
far  the  assignees  could  claim  goods  of  which  the  bankrupt  had  been  the  reputed 
owner  prior  to  the  act  of  bankruptcy ;  and  in  Lingham  v.  Biggs^  1,  B.  &  P« 
82,  which  resembles  the  present  case,  the  assignees  were  held  entided  to  goods 
in  die  bankrupt's  possession  at  the  time  of  the  bankruptcy,  though  they  had 
been  purchased  by  a  third  person  under  an  execution. 

Pm  and  fFUde,  Serjts.,  who  were  to  have  supported  the  rule,  were  stopped 
by  the  court. 

Bkst,  C.  J.  At  the  dme  I  nonsuited  the  plaindff  I  had  not  the  statute  of 
James  die  First  before  me.  If  the  view  I  then  took  of  the  policy  of  that  statute 
was  correct,  the  words  of  the  eleventh  secdon  will  not  admit  of  the  constrao- 
tion  which  I  put  on  it.  I  am  glad,  therefore,  (for  I  believe  the  plaintiff's  to  be 
an  honest  case,)  that  I  reserved  to  him  a  right  to  move  to  set  aside  the  noniuit. 
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and  to  enter  a  verdict  for  the  sum  in  dispute.  It  is  now  insisted  that  we  can- 
not grant  this  rule ;  first,  because  from  the  irregularity  of  the  sale  under  the  dis- 
tress no  property  in  the  goods  passed  to  the  plaintiff;  and,  secondly,  if  the 
goods  were  the  property  of  the  plaintiff,  they  became  vested  in  the  assignees 
by  the  operation  of  the  statute  of  James.  Upon  the  first  point  I  must  observe, 
that  the  statute  of  William  to  protect  persons  distrained  on  from  an  improvident 
or  corrupt  sale  of  goods,  has  provided  that  the  person  making  the  distress  shall 
cause  the  goods  to  be  appraised  by  two  sworn  brokers.  That  person  must  not 
appoint  himself  one  of  these  brokers,  for  by  so  doing  he  defeats  the  object  of 
*a^7n  ^^®  legislature,  which  was,  that  these  brokers  *should  be  a  check  on  him. 

-J  But  if  such  an  irregularity  made  the  sale  of  the  goods  void,  men  would 
be  afraid  to  purchase  goods  sold  under  a  distress,  and  thus  poor  tenants  would 
suffer  more  than  they  did  from  the  evil  which  the  statute  was  intended  to 
remedy.  The  11  6.  2,  c.  19,  s.  19,  has  prevented  the  sale  of  the  goods  from 
being  affected  by  any  irregularity  of  the  broker,  and  enacted,  that  for  any  injury 
that  a  tenant  may  sustain  from  irregularity,  he  may  have  his  action  ;  this  statute 
has  therefore  taken  away  this  objection,  and  the  case  of  Wallace  v.  Kxng^ 
1  H.  Bl.  13,  has  decided  the  point.  Wherever  the  person  making  the  distress 
does  make  himself  one  of  the  sworn  brokers,  and  the  goods  distrained  are  sold 
for  less  than  their  value,  I  think  a  jury  would,  by  the  damages  they  would  give 
in  an  action  against  such  person,  teach  him  that  the  offices  of  distrainor  and 
sworn  broker  are  incompatible.  As  to  the  second  point,  the  facts  are  extremely 
complicated.  On  the  2d  of  December,  1823,  the  bankrupt  was  the  true  otvner  of 
the  goods ;  on  that  day  he  went  to  prison.  By  lying  in  prison  he  committed  an 
act  of  bankruptcy  which  related  back  to  the  2d  of  December.  From  that  day  he 
could  not  part  with  his  interest  in  the  goods,  but  they  were  liable  to  a  distress  for 
the  rent  of  the  house  in  which  they  were  kept,  and  on  the  9th  of  December  they 
were  distrained.  This  distress  put  an  end  to  the  real  ownership  of  the  bankrupt. 
The  plaintiff  bought  the  goods  under  the  distress,  and  permitted  them  to  remain 
in  the  possession  of  the  banknipt*s  wife  and  family:  from  this  time  they  were  in 
the  possession,  order,  and  disposition  of  the  bankrupt  as  the  reputed  otoner. 
Before  the  goods  were  thus  in  his  possession,  order,  and  disposition,  his  bank- 
ruptcy was  by  relation  of  law  complete.  Now  the  statute  of  James  says,  •'  If 
*a^Rl  any  persons,  at  such  time  as  they  shall  become  ^bankrupts,  shall  by 

^  the  consent  and  permission  of  the  true  owner  have  in  their  possession, 
order,  and  disposition,  any  goods  and  chattels,  whereof  they  shall  be  the  reputed 
owners,  and  take  upon  themselves  the  sale,  alteration,  and  disposition  as 
owners,  the  commissioners  shall  have  power  to  sell  and  dispose  of  the  same." 
These  goods  did  not  get  back  into  the  possession  of  the  bankrupt  until  after  he 
had  committed  an  act  of  bankruptcy,  and  therefore  do  not  pass  to  the  assignees 
under  this  statute.  It  has  been  argued  that  the  words,  at  the  time  they  shall 
become  bankrupts,  are  to  be  construed,  at  the  time  they  shall  be  declared  bank- 
rupts ;  but  such  a  construction  would  create  an  anomaly  in  the  bankrupt  laws. 
The  bankrupt  is  divested  of  all  right  in  his  estate  from  the  time  of  the  act  of 
bankruptcy,  and  no  debts  were,  before  Sir  Samuel  Romilly*s  act,  provable 
under  his  commission  but  what  were  contracted  before  that  period.  We  must 
consider  that  he  became  a  bankrupt  within  the  meaning  of  this  clause  of  the 
statute  of  James,  at  the  same  time  that  he  becomes  a  bankrupt  under  all  the 
other  parts  of  the  bankrupt  law.  The  words  of  this  section  are  too  clear  to 
allow  any  other  construction.  I  think,  on  consideration,  that  this  construction 
is  agreeable  to  the  spirit  of  the  act.  The  spirit  of  the  act  is,  that  where  persons 
are  induced  to  give  credit  by  seeing  a  bankrupt  in  possession  of  property,  that 
property,  whether  it  be  the  bankrupt's  or  another's,  shall  be  applied  in  pay- 
ment of  the  debts  provable  under  his  commission.  There  can  be  no  other 
joA  principle  on  which  one  man's  debts  are  to  be  paid  with  the  property  of 
another.     The  persons  whose  debts  were  provable  under  the  commission 
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could  not  have  given  the  bankrupt  credit  on  account  of  property  of  which  he 
did  not  get  the  possession  until  after  his  bankruptcy ;  for  before  the  statute  of 
G.  8,  no  debts  were  proTable  but  such  as  were  contracted  before  *the 


act  of  bankruptcy.    The  legislature,  which  has  extended  the  right  of 


[•889 


proving  debts,  can  alone  accommodate  the  law  to  the  now  stale  of  thingi.  I 
am  therefore  of  opinion  that  the  nonsuit  must  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff. 

Pabk,  J.  The  chief  question  in  this  case  arises  on  the  construction  of  21 
Jac.  1,  c.  19,  and  the  defendants,  in  order  to  succeed,  must  put  an  interpretatioo 
on  the  words  of  the  statute  which  they  will  not  bear.  The  preamble  to  the 
eleventh  section  is  almost  decisive  of  the  question,  although  a  constnietion  Ku 
been  put  on  that  beyond  what  its  language  imports ;  but  is  there  any  thing  in 
that  preamble  which  applies  to  the  facts  now  under  consideration  ?  Did  the 
bankrupt  first  convey  the  goods  away  and  then  keep  the  same  I  The  inlen- 
tion  of  the  legislature  was,  to  prevent  fraudulent  transfers  for  the  purpose  of  de* 
ception,  and  it  proceeds  to  enact,  that  the  commissioners  may  dispose  of  goods, 
which,  with  the  consent  of  the  true  owner,  the  bankrupt  may  have  in  his  pos- 
session  as  reputed  owner,  at  such  time  as  he  shall  become  a  bankrupt.  I  di»> 
sent  from  the  argument,  that  the  words  ••  at  such  time  as  he  shall  become  a 
bankrupt,'*  may  apply  either  to  the  date  of  the  commission  or  the  act  of  bank- 
ruptcy  ;  such  a  construction  would  introduce  nothing  but  confusion,  as  commis- 
sions are  often  sued  out  and  not  acted  on.  In  the  present  case,  Abrahams  was 
the  real  owner  of  the  goods  at  the  time  he  went  to  prison.  I  admit,  that  upon 
his  becoming  a  bankrupt,  the  assignees  became  owners  from  that  time ;  but  the 
landlord  had  a  right  to  distrain  the  goods  for  rent,  even  though  they  were  the 
property  of  the  assignees :  under  that  distress  the  plaintiff  bought  the  goods, 
that  his  daughter  might  not  be  deprived  of  necessaries  while  her  husband  was 
in  jail ;  but  that  does  not  make  her  husband  reputed  owner  of  them  at  the  time 
he  became  a  *bankrupt  on  the  2d  of  December.  It  is  impossible  for  us  r^oAn 
to  put  on  this  statute  a  construction  »o  penal.  As  to  the  apprehension  ^ 
of  the  assignees  losing  property  by  tlie  disclosure  of  anterior  secret  acts  of  bank- 
ruptcy, the  inconvenience,  if  any,  must  be  remedied  by  the  legislature ;  but  no 
such  inconvenience  has  yet  been  experienced,  and  large  sums  have  frequently 
been  recovered  by  assignees,  notwithstanding  the  secret  acts  which  must  often 
hare  had  place. 

Gaselbe,  J.  The  only  doubt  in  my  mind  was,  whether  the  plaintiff  acquired 
a  sufficient  title  by  the  sale  under  the  distress,  considering  the  way  in  which  it 
was  conducted.  But,  independently  of  the  stat  11  G.  2,  c.  10,  which  has  cured 
any  defects  occasioned  by  mere  irregularity,  it  is  for  the  interest  of  the  party 
distrained  on  that  purchasers  under  the  sale  should  be  protected  as  far  as  possi- 
ble ;  because  if  it  were  otherwise  the  insecurity  of  the  tide  would  materially 
affect  the  price  of  the  goods.  However,  if  any  doubt  ever  existed  on  the  sub- 
ject, it  has  been  removed  by  the  case  of  WaUact  v.  King.  On  the  second 
point  I  agree  with  the  rest  of  the  court 

BuRHOuoH,  J.,  had  left  the  court,  but  the  chief  justice  stated  that  he  concurred 
in  the  decision  pronounced,  which  was,  that  a 

Verdict  be  entered  for  tlie  plaintiff  for  55/.,  the  value  of  the  goods. 


♦JOHNSON  V.  LAWSON  and  Another.  [•841 

Defendants  in  replevin,  who  avowed  eenerally  under  11  6.  2,  c.  19,  for  rent  due  on  a  demise, 
under  which  the  plaintifT  held  as  tneir  tenant,  were  held  entitled  to  double  costs  vpon  > 
judgment  in  their  favour,  notwithstanding  they  pleaded  many  other  avowries  in  Tanoiis 
rights,  from  which  circumstance  it  was  soggested  that  they  did  not  distrain  as  landlords, 
but  with  a  view  merely  to  try  a  title. 

Expenses  of  successful  searches  for  pedigree  are  allowed  for  by  the  prothonotary  in  taxing 
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Sbplkvuv  for  goods ;  the  defeodants  pleaded  twelve  avowries  and  cc^is- 
ances  in  various  rights :  upon  all  these  issue  was  joined,  and  on  the  fifth,  in 
which  it  was  stated,  that  the  distress  was  made  for  rent  due  on  a  demise  under 
which  U)e  plaintiff  held  certain  lands  as  tenant  to  the  defendants,  a  verdict  was 
found,  and  judgment  entered  up  for  the  defendants. 

The  proUionotary  having  allowed  the  defendants  double  costs  under  11  G. 
2,  c.  19,  s.  22,  (which  double  costs  he  calculated  as  follows,  viz.,  single  440/. 
la.  9d. ;  half  that  amount,  220/.  0$.  lOd. :  total  costs  allowed,  660/.  2^.  7d.,) 
including  the  expenses  of  searching  for  pedigrees  in  various  public  offices, 
parish  churches,  &c., 

Peake^  Serjt.,  moved  that  the  prothonotary  might  review  his  taxation,  on 
three  grounds: 

First,  that  this  replevin,  as  might  be  inferred  from  the  various  avowries,  was 
brought  to  try  a  question  of  title,  and  not  merely  to  recover  rent :  and  that  the 
statute  11  G.  2,  c.  19,  which  gives  double  costs  in  replevin,  was  meant  only 
for  the  security  of  landlords  when  the  mere  recovery  of  rent  was  the  object  for 
distraining :  this  might  be  inferred  from  the  title,  preamble,  and  predominant 
provisions  of  that  act ;  and  the  clause  giving  double  costs  being  considered  as 
penal,  had  been  holden  not  to  extend  to  a  rent  charge.  Linton  v.  Collins^ 
2  Wils.  429 ;  Bulpit  v.  Clarke^  1  N.  R.  56.  So  where  a  canal  act  authorized 
*a42l  ^^  proprietors  to  purchase  lands,  with  a  power  for  the  owner  *of  the 
-^  lands  to  distrain  for  the  annual  rent,  both  the  K.  B.  and  C.  P.  held  the 
distrainor  not  entided  to  double  costs.  Leominster  Canal  Company  v.  Mof' 
n>,  7  T.  R.  500;  Same  v.  Cowell,  1  B.  &  P.  213.  So,  where  the  distress 
was  made  for  heriot  custom,  the  provision  for  double  costs  applying  only  to 
heriot  service.     ZJoyd  v.  Winfon^  2  Wils.  28. 

Secondly,  that  in  calculating  the  double  costs  the  prothonotary  had  taken 
half  the  single,  without  distinguishing  g«;neral  disbursements  from  regular  attor- 
ney's charges ;  whereas  he  ought  to  have  extracted  the  general  disbursements 
from  the  single  costs,  and  then  have  added  half  the  attorney's  charges  that  re- 
mained. 

Thirdly,  that  he  ought  not  to  have  allowed  expenses  merely  preparatory  to 
tlie  suit,  such  as  searching  for  pedigrees  at  public  offices  and  in  parish  churches. 
In  Severn  v.  0/tve,  3  B.  &  B.  72,  the  court  refused  to  allow  the  expenses  of 
ac:ientific  experiments  necessary  to  the  determination  of  the  question  at  issue. 

The  Court  thought  there  was  nothing  in  the  second  objection  ;  and  as  to  the 
third,  the  prothonotary  having  reported,  that  it  was  always  the  practice  to  allow 
for  successful  searches  in  resfisters  to  establish  pedigrees ;  and  having  referred 
to  a  MS.  case,  {fVhifehouse  v.  Penn,  C.  B.  1808,)  in  which  such  charges  had 
been  allowed,  the  court  confirmed  the  prothonotary's  taxation  in  that  respect, 
and  granted  a  rule  nisi  on  the  first  ground  only. 

Toddy ^  Serjt.,  who  showed  cause,  insisted,  that  on  the  fifth  avowry,  on 
which  judgment  was  entered  up,  it  was  distinctly  alleged  that  the  distress  was 
made  on  the  plaintiff,  as  tenant  to  the  defendants ;  and  that,  therefore,  the  case 
was  expressly  within  the  clause  of  the  statute  which  gave  double  costs. 
*1431       ^PeoAre  was  heard  in  support  of  his  rule. 

-^  Best,  C.  J.  There  are  many  cases  in  which  tenants  are  placed  in 
an  unpleasant  situation,  by  conflicting  claims  to  the  land  they  occupy ;  but  the 
course  for  them  to  pursue  in  such  cases  is  clearly  pointed  out  by  law,  and  they 
ought  to  file  a  bill  of  interpleader,  and  put  the  litigant  parties  to  contend  with 
each  other.  I  am  not  clear  that  the  present  case  is  not  one  of  those  that  the 
legislature  actually  contemplated,  because  tenants  sometimes  lend  themselves 
improperly  to  a  new  claimant ;  but  whether  this  be  so  or  not,  we  must  look  to 
*be  language  of  the  statute  and  the  record,  and  ground  our  decision  on  them. 
The  avowry  is  for  rent  due  on  a  demise,  under  which  the  plaintifif  is  alleged  to 
have  holden  certain  lands  as  tenant  to  the  defendants.     That  appearing  on  the 
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record,  ihe  case  is  so  completely  within  the  words  of  the  act*  that  whatever  the 
hardship  may  be,  the  plaintiff  must  pay  the  double  costs :  he  has  clearly  been 
distrained  on  for  rent  service ;  and  the  words  of  the  twenty-second  section  are, 
**•  whereas  ^eat  difficulties  oAen  arise  in  making  avowries  or  cognisance  upon 
distresses  for  rent,  quit-rents,  reliefs,  heriots,  and  other  services,  be  it  enacted, 
that  it  shall  be  lawful  for  all  defendants  in  replevin  to  avow  or  make  cognisance 
generally ;  and  if  the  plaintiff  shall  become  nonsuit,  discontinue  his  action,  or 
have  judgment  given  against  him,  the  defendant  in  such  replevin  shall  recover 
double  costs  of  suit.** 

Park,  J.  The  statute  was  passed  eighty-six  years  ago,  and  though  there 
must,  in  the  interval,  have  been  many  distresses  for  the  purpose  of  trying  title, 
the  claim  to  double  costs  has  never  before  been  contested.  We  are  bound  by 
the  words  of  the  act;  and  in  the  Leomiiuier  Canal  Company  v.  Coweii^ 
Eyre,  C.  J.,  says,  *«  The  ^landlord  may  avow  generally,  and  is  entitled  rt^MM 
to  double  costs.*'  I  think,  therefore,  that  this  rule  ought  to  be  discharged.  ^  * 

BuRRonoH,  J.  Here  there  was  an  existing  lease,  and  the  party  claiming  title 
was  compelled  to  proceed  by  distress ;  if  the  tenant  chooses  to  side  with  either 
party,  he  most  take  the  consequences.  He  might  have  filed  a  bill  of  inter* 
pleader. 

Gaselee,  J.  We  cannot  inquire  whether  the  distress  was  made  by  the  land« 
lord  or  heir  at  law.  The  general  avowry  is  given  by  the  statute  and  the  de- 
fendant is  entitled  to  his  double  costs. 

Rule  dischaigtMi, 

SCOTT  V.  BYE. 

A  writ  of  &Ite  judgtnent  does  not  lie  from  the  Soatfawark  Court  of  Requeets  to  a  oonrt  of 

common  l.iw. 

This  was  a  writ  of  false  judgment  issued  out  of  Chancery,  and  directed  to 
the  sheriff  of  Surry,  commanding  him,  if  Peter  Scott  should  give  security  to 
prosecute,  to  go  in  person  to  the  Court  of  Requests  for  the  borough  of  South- 
wark  and  East  half  hundred  of  Brixton*  taking  with  him  four  discreet  and  law- 
ful knights  of  his  county,  and  in  open  court  there  to  cause  the  plaint  to  be  re- 
corded between  Richard  Bye  and  Peter  Scott,  and  to  have  the  record  in  the 
Court  of  Common  Pleas,  at  Westminster,  under  his  seal  and  the  seals  of  foor 
lawful  men  of  the  Court  of  Requests. 

The  sheriff  returned  the  plaint  duly  recorded ;  it  stated  that  Richard  Bye 
had  come  to  the  Court  of  Requests  in  his  own  person,  and  complained  before 
the  *commissioner8,  that  whereas  Peter  Scott  being  an  inhabitant  within  rmoi^ 
the  East  half  hundred  of  Brixton  and  the  jurisdiction  of  the  court,  was  L 
indebted  to  the  said  Richard  in  the  sum  of  2/.  1  la.  4(f.,  which  the  said  Peter 
refused  to  pay,  the  said  Richard  prayed  the  summons  of  the  court :  that  the 
summons  was  granted ;  and  a  second  peremptory  summons ;  upon  which  the 
said  Peter  came  into  the  court ;  and  the  said  Richard  declared  against  him  that 
the  said  Peter  being  resident  within  the  jurisdiction  of  the  court  was  indebted 
to  the  said  Richard  in  the  sum  of  2/.  lis.  4d,  That  the  commissioners  of  the 
court,  duly  appointed  and  sworn,  according  to  the  statute,  having  heard  all  the 
things  which  the  said  Peter  could  allege  in  his  defence,  adjudged  that  a  debt  of 
21.  11 «.  4d.  was  due  from  the  said  Peter  to  the  said  Richard,  and  ordered  him 
to  pay  it  into  court,  with  13«.  6d,  costs,  in  seven  days;  which  said  debt,  costs, 
and  charges,  amounted  in  the  whole  to  3/.  4.9.  \0d,;  and  the  said  Peter,  in 
mercy,  £c.  And  thereupon  the  said  Peter  said,  that  the  record  aforesaid  was 
vicious,  and  in  many  respects  defective,  and  that  false  judgment  had  been  given 
against  him,  because  it  was  not  stated  in  tlie  record,  how  or  in  what  manner 
the  said  Peter  became  indebted  to  the  said  Richard,  or  for  or  npon  what  consi- 
deration the  supposed  debt  was  founded,  or  whether  it  was  not  the  balanoe  of 
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an  account  on  demand,  originally  exceeding  5/.,  and  that  it  did  not  appear,  on 
the  adjudication  of  the  commissioners,  that  the  said  Peter  was  a  person  residing 
within  the  jurisdiction  of  the  court ;  and  he  prayed  tliat  the  judgment  might  be 
reversed  and  annulled. 

The  said  Richard  said,  that  the  said  record  was  in  no  wise  vicious  or  defec- 
tive, nor  the  judgment  false,  and  prayed  that  the  court  here  might  proceed  to 
the  examination  of  the  record. 

A  day  was  therefore  given  to  the  parties  here. 
^jA-i  ^The  Court  now  referred  to  the  language  of  Holt,  C.  J.,  in  Groenveli 
■^  V.  Burwell,  1  Salk.  268,  Garth.  421,  **  that  wherever  a  new  jurisdiction 
is  erected  by  act  of  parliament,  and  the  court  or  judge  that  exercises  this  juris- 
diction acts  as  a  court  or  judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error  lies  on  their  judgments ;  but,  where  they  act  in  a  summary 
method,  or  in  a  new  course,  different  from  the  common  law,  there  a  writ  of 
error  lies  not,  but  a  certiorari,'*  and  asked  Ldwes^  Serjt.,  who  was  of  counsel 
for  Peter  Scott,  whether  he  could  support  this  writ  of  false  judgment. 

Lawes^  Sent.  Dr,  Groenveli* s  case  is  the  only  one  which  lays  down  such 
a  principle.  In  Fitz.  N.  B.  18,  Co.  Lit.  188  b,  3  Bl.  Com.  406.  34,  it  is  laid 
down,  without  distinction,  that  false  judgment  lies  from  any  base  court  not  of 
record.  In  Finch's  Law,  484,  it  is  said  generally,  false  judgment  lies  upon 
error  in  a  base  court.  Dr.  Groenvelt*8  case  arose  out  of  the  peculiar  jurisdic- 
tion of  the  college  of  physicians,  in  which  there  is  neither  indictment  nor  formal 
judgment ;  and  that,  according  to  the  report  in  Carthew,  was  one  of  the  grounds 
ef  the  decision  in  K.  B.  But  in  the  present  case  there  is  a  declaration  and  a 
formal  judgment ;  so  that  if  it  be  contended  that  false  judgment  lies  only  from 
a  common  law  court  not  of  record,  this  may  be  contended  to  be  such  a  court. 
The  commissioners  may  be  assimilated  to  the  suitors  in  the  .county  court ;  it  is 
stated  that,  after  the  second  peremptory  summons,  the  plaintiff  declared ;  judg- 
ment is  given  in  a  formal  manner,  and  entered  in  a  book  under  46  G.  3,  c.  87,  s.  6, 
and  the  defendant  is  stated  to  be  in  mercy,  as  in  any  other  common  law  court. 
Then  it  was  clearly  the  intention  of  the  legislature  that  parties  within  the  juris- 
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123,  repeals  a  clause  in  the  46  G.  3,  c.  87,  by  which  the  parties  were 
prohibited  from  removing  their  causes  by  certiorari  or  otherwise.  If  the  words 
'*  or  otherwise*'  do  not  include  writs  of  false  judgment,  they  are  without  opera- 
tion. Supposing  the  wnt  to  lie,  the  proceedings  are  clearly  vicious,  because 
they  do  not  state  the  nature  of  the  debt.  Sparks  v.  Jobber,  2  Ld.  Raym.  1450 ; 
^'yatt  V.  Effiington,  id.  1410;  Davy  ▼.  Baker,  4  Burr.  2472. 

raddy,  Serjt.,  contr^,  argued  that  a  writ  of  false  judgment  would  only  lie  to 
a  base  common  law  court,  such  as  the  county,  hundred,  or  baron  court,  and  that 
the  experiment  of  applying  it  to  a  court  of  conscience  had  never  been  tried  before. 

Best,  C.  J.  The  matters  which  have  in  modern  times  been  determined  in 
base  courts,  have  been  so  small  that  no  one  has  thought  of  incurring  the  ex- 
pense of  bringing  them  before  this  court.  We  must  look  into  the  old  authors, 
to  see  from  what  courts  judgments  may  be  removed  by  writs  of  false  judg- 
ment Fitzherbert,  in  his  Natura  Brevium,  says,  that  a  writ  of  false  judg- 
ment lies  to  any  hundred  court,  county  court,  and  court  baron.  Lord  Coke 
and  Blackstone  say,  that  this  writ  lies  to  any  base  court :  Coke  and  Black- 
stone  refer  to  Fitzherbert  as  their  authority.  The  apparent  difference  between 
these  authors  is  reconciled,  when  we  learn  that  there  were  no  other  base 
courts  but  those  enumerated  by  Fitzherbert,  in  which  the  pleadings,  evidence, 
and  judgment  were  subject  to  the  rules  of  the  common  law.  The  Common 
Pleas,  therefore,  must  be  considered  competent  to  review  the  decisions  of 
0uch  courts.  In  the  Court  of  Requests,  pleadings  in  writing  are  not  required, 
*3481  ^°^  would  *be  highly  inconvenient.  A  party  may  be  examined  as  a 
^  witness,  and  the  judgment  is  to  be  according  to  equity  and  good  con- 
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seieneef  that  is  rach  as  plain  men,  ignorant  of  the  rules  of  law,  which  the  judges 
of  that  court  must  be,  shall  think  just.  If  the  expense  and  delay  that  must  be 
occasioned  by  an  appeal  to  the  Common  Pleas  did  not  entirely  defeat  the  object 
of  the  legislature  in  creating  courts  of  request,  can  a  court,  the  decisions  of  which 
are  wisely  subjected  to  fixed  rules,  be  a  proper  tribunal  to  correct  the  proceedings 
of  courts  where  judges  are  left  to  the  guidance  of  their  own  arbitrary  discretion  ? 
The  reasoning  of  Lord  Holt  in  Dr,  GroenveWs  case  applies  to  this.  He  says, 
that  a  decision  of  the  College  of  Physicians  cannot  be  examined  upon  a  writ 
of  error,  because  the  College  of  Physicians  does  not  proceed  on  the  principles 
of  the  common  law.  Now,  the  difl*erence  between  a  writ  of  error  and  a  writ 
of  false  judgment  is,  that  the  one  lies  to  a  court  of  record,  and  the  other  to  an 
inferior  court  not  of  record.  If  a  common  law  court  cannot  correct  the  errors 
of  the  first  by  writ  of  error,  it  cannot  correct  the  errors  of  the  second  by  writ 
of  false  judgment  This  case  must,  theref<MPe,  be  sent  back  to  the  Court  of  Re- 
quests by  writ  of  procedendo. 

Park,  J.  I  am  of  the  same  opinion,  and  think  we  are  bound  by  the  strong 
language  of  Lord  Holt  in  Dr,  Oroenvelt*9  case.  It  would  be  unnecessary  and 
improper  for  these  courts  of  conscience  to  proceed  according  to  common  law ; 
the  object  of  the  legislature  in  establishing  them,  was  to  enable  poor  parties  to 
recover  their  debts  cheaply  and  expeditiously,  but  if  long  pleadings  were  al- 
lowed, the  expense  would  be  intolerable,  and  there  is  not  a  syllable  in  the  act 
authorizing  any  chaige  for  a  declaration.  Notice  is  to  be  given  to  the  defendant, 
who  is  to  come  before  the  commissioners,  and  they  are  thereupon  to  make  such 
orders,  and  take  such  ^proceedings  touching  the  debt  claimed,  as  shall  rvo^g 
stand  with  equity  and  good  conscience.  '- 

BuRHOUGH,  J.  The  words  ^  equity  and  good  conscience"  imply  a  course 
of  proceeding  different  from  that  of  the  common  law,  and  one  of  which  we  are 
not  competent  to  form  a  judgment.  Courts  of  conscience  have  existed  for  200 
years,  and  no  such  writ  as  the  present  has  ever  issued  to  them  before. 

Gaselee,  J.  In  the  46  6.  3,  there  is  nothing  to  authorize  the  practice  of 
written  pleadings  in  this  court  of  conscience.  The  course  prescribed  is  by 
summons,  hearing,  and  attachment.  We  have  no  authority  to  revise  the  pro- 
ceedings of  such  a  court,  and  tlierefore  this  case  must  be  sent  back,  and  the 
plaintiff 

Take  nothing. 

SHORT  V.  HUBBARD  and  Two  Others. 

A  VBiit  charge  is  wHhin  the  meamnff  of  the  11  6.  S,  c.  19,  t.  23 ;  upon  a  repleyin,  therefore, 
of  a  diatreas  for  auch  a  rent,  the  aheriff  may  take  and  aaeign  a  bond  aa  in  a  replevin  for  any 
other  kind  of  rent : 

Held,  tShat  a  bond  eo  taken  by  the  sherifT,  and  conditioned  for  appearance  at  the  next  county 
coart;  proeecuting  the  plaint  with  eflect ;  making  a  return  if  adjudged ;  and  indemnifying 
the  $her^  from  tdl  dkarges  and  damaga  by  reason  of  the  repleoinj  waa  aathoriaed  by  twa 
above  statute. 

TiTE  plaintiff,  as  assignee  of  the  sheriff  of  Lincolnshire,  declared  that  on,  iie.t 
at,  dec,  he  distrained  the  goods  of  Hubbard  for  the  arrears  of  a  rent-char^ 
issuing  out  of  and  charged  upon  a  messuage  and  premises  in  and  on  which  the 
distress  was  made ;  that  Hubbard  thereupon,  within  five  days,  made  his  plaint 
to  the  sheriff,  praying  that  the  goods  might  be  replevied ;  that  the  ^sheriff  t^ora 
did  thereupon,  acconling  to  the  form  of  the  statute  in  such  case  made  ^ 
and  proTided,(a)  take  from  Hubbard  and  the  two  other  defendants,  as  respon- 

(a)  By  11  G.  2,  c.  19,  a.  23,  it  is  enacted,  that  "  All  sherifTs  and  other  officers  having  aa- 
hority  to  grant  replerina,  may  and  shall,  in  every  replevin  of  a  distress  for  rent,  take,  in  their 
own  names,  from  the  plaintiff  and  two  responaible  peraona  as  anretiea,  a  bond  in  dooble  tha 
value  of  the  ^ooda  diatrained  (auch  value  to  be  aacertained  by  the  oath  of  one  or  more  credible 
witneas  or  witnesses  not  interested  in  the  ^oods  or  distress,  which  oath  the  peraon  granting 
such  replevin  ia  hereby  authorized  and  required  to  administer,)  and  conditioned,  for  proeecuting 
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«3>Ie  sureties,  a  bond  in  double  the  value  of  the  goods  distrained,  (the  val9# 
having  been  first  ascertained  by  a  credible  witness  duly  sworn,)  the  condition 
of  which  bond  was,  •*  that  if  Hubbard  should  appear  at  the  next  county  court 
at  Lincoln^  and  enter  his  plaint  there,  and  prosecute  the  same  with  effect 
against  the  plaintiff  for  taking  and  detaining  the  said  goods,  and  should  make 
a  return  thereof,  in  ease  a  return  should  in  due  course  of  law  be  adjudged ;  and 
also  if  the  defendants,  their  heirs,  executors  or  administrators,  should  from  time  to 
time,  and  at  all  times  thereafter,  $av^  harmless  and  ke^  indemnified,  the  she' 
fiff^  his  undersheriff\  deputy  or  deputies^  bailiff  or  bailiffs,  and  every  ofthem^  of 
mi  from  all  coete^  charges,  damages,  and  expenses  that  he,  they,  or  any  of 
*3511  *^^^^  might  sustain  or  be  put  to,  for  or  by  reason  of  the  replevuing 
^  and  delivery  of  the  (foresaid  goods  and  chattels  to  the  said  Hubbard, 
or  for  touching  and  concerning  any  suit,  matter,  or  thing  relating  there* 
vnto,^*  then  the  obligation  was  to  be  void :  that  the  sheriff  thereupon  replevied 
and  made  deliverance  of  the  goods  to  Hubbard,  who,  at  the  next  county  courtt 
appeared  and  levied  his  plaint  for  the  taking  of  the  goods ;  and  found  pledges 
for  the  prosecution  of  the  plaint,  and  for  a  return  of  the  goods  if  a  return  should 
be  awarded ;  which  plaint  was  afterwards  removed  by  re.  fa.  lo.  into  the  Com-' 
IDOQ  Pleas,  where  the  plaintiff,  Short,  by  his  attorney,  offered  himself  on  the 
fourth  day  against  Hubbard,  who  made  default  and  did  not  further  prosecute 
his  plaint,  whereupon  it  was  adjudged  by  the  court  that  he  should  take  nothing 
by  his  plaint ;  that  he  and  his  pieties  should  be  in  mercy ;  that  Short  should 
go  thereof  without  day,  and  have  a  return  of  the  goods.  It  was  then  averred 
that  Hubbard  made  no  return ;  whereby  the  bond  became  forfeited  to  the  sheriff, 
and  the  money  therein  specified  remaining  unpaid,  the  sheriff,  at  the  request 
of  the  plaintiff,  by  an  endorsement  on  the  bond,  duly  made  and  attested  in  the 
presence  of  two  credible  witnesses,  and  sealed  with  the  seal  of  the  office  of 
sheriff  of  the  county  of  Lincoln,  assigned  the  bond  to  Short,  according  to  the 
form  of  the  statute ;  as  by  the  assignment  endorsed  thereon,  and  duly  stamped 
before  the  commencement  of  the  action,  according  to  the  form  of  the  statute, 
fully  appeared  ;  of  which  premises  the  defendant  had  notice,  by  means  whereof 
an  action  accrued  to  the  plaintiff  as  assignee  of  the  sheriff. 

Greneral  demurrer  and  joinder. 

Vaughan,  Serjt,  in  support  of  the  demurrer. 

First,  the  sheriff  is  not  authorized  by  the  statute  11  G.  2,  e.  19,  to  take  a 
*aS2l  ^plcvin  bond  on  a  distress  for  *a  rent-chaiige.  From  the  title,  and  the 
^  various  provisions  of  that  act,  it  must  be  concluded  that  it  was  passed 
solely  with  reference  to  matters  between  landlord  and  tenant.  With  the  excep- 
tion of  the  twenty-third  section,  the  word  rent  almost  throughout  the  act  is 
accompanied  with  an  express  reference  to  those  parties ;  it  ought,  therefore,  in 
that  section,  to  be  taken  under  the  same  restrictions  as  in  all  the  others.  The 
word  rent'charge  occurs  no  where  in  the  act,  although  quit-rents,  reliefs,  heriots, 
and  other  services  are  specified  in  sect.  22,  and  it  would  have  been  equally  easy 
to  have  specified  rent-charge  if  the  legislature  proposed  to  include  that  also.  It 
has  been  expressly  holden,  that  an  avowant  for  a  rent-charge  who  succeeds  in 
the  replevin  is  not  entitled  to  double  costs  under  the  twenty-second  section  of 

the  iiiit  with  effect  and  without  delay,  and  for  duly  returning  the  gooda  and  chattela  dtatrained 
in  case  a  return  shall  he  awarded,  before  any  deliverance  be  made  of  the  distress ;  and  that 
such  aheriff  (H*  other  officer  aa  aforesaid  taking  any  such  bond  shall,  at  the  request  and  coet  of 
the  avowant  or  person  making  conusance,  assign  such  bond  to  the  avowant  or  person  afore- 
said, by  endorsing  the  same,  and  attesting  it  under  bia  hand  and  seal  in  the  presence  of  two- 
or  more  credible  witnesses,  which  may  be  done  without  any  stamp,  provided  the  assignment 
so  endorsed  be  duly  stamped  before  any  action  brought  thereupon ;  and  if  the  bond  so  taken 
and  assigned  be  forfeited,  the  avowant  or  person  mddng  conusance  may  bring  an  action  and 
recover  thereupon  in  his  own  name ;  and  the  court  where  such  action  shall  be  brought  may, 
by  a  rule  of  the  same  court,  give  such  relief  to  the  parties  upon  such  bond  as  may  be  agreeabW 
to  justice  and  reason ;  and  such  rule  shall  have  the  nature  and  effect  of  a  defeasance  to  audi 
bood." 
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the  act  Leominster  Canal  Company  t.  Norris,  7  T.  R.  600 :  in  Leominster 
Canal  Company  v.  CotoeU,  1  B.  &  P.  214,  Etre,  C.  J.,  says,  without  any 
qualification,  that  a  rent-charge  is  not  within  the  1 1  G.  2 ;  and  in  Lindon  t. 
Collins,  Willes,  429,  a  douht  was  raised  on  the  same  subject. 

Secondly,  the  bond  was  void  at  all  events,  from  the  circumstance  of  the  she- 
riff's having  inserted  a  condition  for  indemnifying  himself,  which  is  nowhere 
authorized  by  the  act,  and  which  the  sheriff  has  therefore  no  right  to  impose 
on  the  obligor.  The  bond  in  these  cases  ought  to  follow  the  provisions  of  the 
11  G.  2,  c.  19,  with  the  same  degree  of  strictness  as  a  bail-bond  pursues  those 
of  the  23  H.  6,  and  a  deviation  from  that  statute  has  always  been  esteemed 
fatal. 

Taddy,  Seijt.,  contri.  The  twenty-third  section  of  11  G.  2,  c.  19,  applies 
to  every  species  of  rent,  for  the  word  is  employed  generally  and  without  restric- 
tion. *From  the  language  of  the  tenth  section,  it  appears  clearly  that  it  r^oKo 
was  not  proposed  to  confine  the  provisions  of  the  statute  to  the  case  of  ^ 
landlord  and  tenant,  for  that  section  specifies  **  landlords  and  lessors,  and  other 
persons  taking  distresses  for  rent,"  and  makes  it  lawful  to  secure  the  distress 
on  the  premises  **  chargeable  with  the  rent."  There  are  other  statutes  in 
which  the  word  rent  has  been  used  in  a  sense  equally  comprehensive,  as  4  G. 
2,  c.  28;  17  Car.  2,  c.  7,  s.  3;  7  H.  8,  c.  4,  s.  3;  21  H.  8,  c.  19,  s.  3,  and  32 
H.  8,  c.  37. 

Then,  as  to  the  form  of  the  bond,  it  has  been  the  uniform  practice  for  the  sheriff 
to  take  it  in  the  present  form,(a)  which  is  to  be  found  in  most  of  the  books  of  prac* 
tice,  1  Wms.  Saund.  195,  n.  3;  and  in  Blackett  v.  Crissop,  1  Ld.  Raym.  278,—^ 
under  the  statute  of  Westminster  2,  which  requires  the  sheriff,  before  executing 
a  writ  of  replevin,  to  take  from  the  plaintiff  pledges  to  prosecute,  and  to  return 
the  cattle  if  a  return  should  be  adjudged,  and  ordains,  that  if  the  sheriff  take  the 
pledges  in  any  other  manner  he  shall  be  answerable, — it  was  holden  he  might 
take  a  bond  conditioned  for  appearance  at  the  next  county  court,  for  prosecuting 
with  effect,  for  making  return  if  adjudged,  and  for  saving  harmless  the  sheriff. 
But  the  statute  1 1  G.  2,  does  not  prohibit  the  sheriff  from  taking  an  indemnity, 
nor  does  it,  like  the  statute  of  Westminster,  state  that  the  sheriff  shall  be  an- 
swerable if  he  take  pledges  in  any  manner  other  than  that  pointed  out  by  the 
statute.  There  are  other  cases  in  which  bonds  similar  to  the  present  have  come 
before  the  court  on  demurrer,  and  no  objection  to  the  indemnity  clause  has 
•been  taken ;  as  in  Archer  v.  Dudley ,  1  B.  &  P.  381 ;  Morgan  v.  f-»oiu 
Griffith,  7  Mod.  380 ;  Glover  v.  Coles,  7  B.  M.  231  :  it  is  clear,  too,  L  ^^ 
from  Dias  v.  Freeman,  5  T.  R.  195,  that  the  statute,  as  to  the  twenty-third 
section  at  least,  is  not  construed  strictly,  and  where  the  sheriff  assigns  the  bond, 
the  clause  for  indemnity  is  without  effect,  as  he  would  no  longer  be  able  to  sue 
on  it.  With  respect  to  the  condition  to  appear  at  the  next  county  court  and 
prosecute  with  effect,  it  seems  from  Phillips  v.  Price,  3  M.  ds  S.  180,  that  it 
is  sufficient  if  the  party  shows  he  has  prosecuted  with  effect. 

Vaughan,  in  reply,  insisted  that  Blackett  v.  Crissop,  a  decision  on  the  con- 
struction of  13  Ed.  1,  c.  2,  could  not  apply  to  bonds  authorized  only  by  11  G. 
2,  c.  19 ;  and  that,  according  to  that  statute,  the  condition  ought  only  to  have 
been  for  prosecuting  with  effect,  and  for  returning  the  goods  in  case  a  return 
should  be  awarded.  If  the  party  replevying  had  refused  to  execute  a  bond 
with  a  clause  of  indemnity,  offering  at  the  same  time  to  execute  one  according 
to  the  statute,  and  the  sheriff  had  thereupon  refused  to  deliver  the  goods,  an 
action  would  lie  against  him  at  the  suit  of  the  party.  With  respect  to  the  first 
point  in  the  case,  if  it  were  holden  that  a  rent-charge  was  within  the  provisions 
of  11  G.  2,  c.  19,  the  word  rent  would  receive  a  varying  construction  in  the 
various  clauses  of  the  same  statute. 

(a)  Upon  inquiry  made  bv  desire  of  the  court  on  a  preceding  dav,  this  was  found  to  he  tbm 
case  in  the  counties  in  whicn  inquiry  could  then  be  made,  viz.,  Middlesex,  Surrey,  Iiondan. 
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Bkat,  C.  J.     Two  questions  are  raised  by  this  demurrer ;  first,  whether  a 

sheriff  can  take  an  assignable  bond  on  granting  a  replevin  on  a  distress  for  a 

rent-charge  under  the  11  6.  2,  c.  19,  s.  23  ?     Second,  whether  a  sheriff  can, 

*3551  ^^^^^  ^^^  clause  of  the  statute,  *take  such  bond  as  that  which  is  set  out 

-'  in  the  declaration  in  this  case  ? 

The  twenty-third  section  of  the  11  G.  2,  is  remedial,  and  we  are  authorized 
by  the  rules  for  construing  statutes,  in  putting  upon  it  a  liberal  construction. 
The  twentynsecond  section  is  penal,  and  according  to  the  same  rules  it  has  been 
construed  strictly  as  appears  from  the  cases  to  which  we  have  referred :  but 
there  is  no  impropriety  in  putting  a  strict  construction  on  a  penal  clause,  and  a 
liberal  construction  on  a  remedial  clause,  in  the  same  act  of  parliament.  This 
has  been  done  on  the  statutes,  which  make  it  a  felony  to  bum  houses  and  other 
property,  and  gives  tliose  who  suffer  from  the  felony  a  remedy  against  the  hun- 
dred. If  the  words  of  the  clauses  were  the  same,  I  should  not  feel  myself  much 
embarrassed  by  the  cases  which  have  decided  that  a  party  who  replevies  goods 
distrained  for  a  rent-charge  does  not  subject  himself  to  the  penalty  of  double  costs. 
But  there  is  a  material  difference  in  the  language  of  the  two  sections.  In  sect.  22, 
the  words  are,  '*  rent,  quit-rent,  reliefs,  and  other  services.'*  The  words  after 
rent,  show,  that  the  general  import  of  the  term  was  to  be  restrained,  and  was 
only  to  include  rent'Service.  In  the  twenty-third  section  the  word  rent  stands 
alone :  there  are  no  terms  of  qualification  or  restraint«  It  embraces  every  rent, 
for  the  owners  of  all  rents  have  an  equal  right  to  the  security  which  this  clause 
affords.  It  has  been  argued,  that  from  the  title  of  the  act  and  the  language  of 
the  different  clauses,  it  was  only  meant  to  apply  to  cases  of  landlord  and  tenant. 
The  tenth  section  shows  that  other  rents,  besides  such  as  were  reserved  by 
leases,  were  included  within  the  act :  the  preamble  to  this  section  speaks  of 
landlords  and  otlur  persons  taking  distresses  for  rent ;  and  the  enacting  part  of 
the  clause  says,  that  *'  it  shall  be  lawful  for  any  person  taking  any  distress  for 
*3561  ^''^^  ^  ^^'^'  ^  *i>Qpound,  &-c.,  and  to  appraise^  sell^  and  dispose  of 

-*  the  same  on  the  premises,  in  like  manner  as  any  person  taking  a  dis- 
tress  for  rent  may  now  do  off  the  premises  under  2  W.  &  M.  c.  5,  and  4  G. 
2,  c.  28."  This  clause  proves,  that  a  distress ybr  any  kind  of  rent  may  be  ap- 
praised and  sold  under  the  statutes  to  which  it  refers  off  the  premises,  and  gives 
the  same  power  of  sale  on  the  premises.  It  seems  impossible  to  suppose  that 
rent-chaiges  are  not  within  this  clause.  A  rent-charge  is  a  kind  of  rent.  Be- 
sides, could  the  legislature  intend  to  provide  for  the  sale  of  a  distress  for  a  rentr 
seek,  for  which  no  distress  could  be  taken  until  the  4  G.  2,  and  not  to  provide 
for  the  sale  of  a  distress  for  a  rent^charge,  to  which  distress  was  always  inci- 
dent? The  legislature  considered  distresses  for  rent-charges  as  being  made 
saleable  by  the  2  W.  &  M.,  and,  therefore,  they  were  not  mentioned  in  the  4 
G.  2.  If  rent-charges  are  included  under  the  words,  any  rent  reserved  and 
due  upon  any  demise^  lease,  or  contract  whatsoever,  in  the  stamte  of  W.  &  M. ; 
and  the  words,  any  kind  of  rent,  in  the  tenth  section  of  the  1 1  G.  2,  they  must 
be  included  in  the  word  rent  in  the  twenty-third  section  of  the  same  act.  The 
legislature  would  not  give  the  same  power  of  sale  of  the  distress  for  a  rent-charge 
as  of  other  rents,  and  not  give  the  same  remedy  for  preventing  a  vexatious  re- 
plevin. Nor  could  the  legislature  mean  to  put  the  owner  of  a  rent-charge  in  a 
worse  situation  than  the  owner  of  a  rent-seek ;  and  the  latter  is  by  4  G.  2 
brought  within  the  twenty-third  section  of  the  11  G.  2.  Upon  the  second  point 
there  is  some  difficulty.  I  was  led  into  much  difficulty  by  not  adverting  to  the 
difference  between  the  words  of  the  twenty-third  section  of  the  1 1  G.  2,  and 
those  of  the  23  H.  6,  c.  9.  By  the  express  terms  of  the  statute  of  H.  6,  any 
bail-bond  taken  in  any  other  form  than  that  which  is  prescribed  by  that  statute 
Mcijri  is  void.  There  is  no  such  clause  in  the  1 1  G.  2.  *  We  have  inquired, 
-^  and  find  it  has  long  been  the  practice  of  sheriffs  to  take  bonds  nearly  in 
the  same  form  with  that  which  is  set  out  in  the  declaration  in  this  cause.   Courts 
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of  justice  incline  strongly  against  OTertarning  a  practice  that  has  long  (irstailed, 
and  from  which  no  evil  cah  result.  Some  of  these  bonds  hare  at  di&rent  times 
been  brought  under  the  view  of  the  courts  of  Westminster,  and  no  objection  was 
made  to  them  either  by  the  counsel  or  the  judges.  Indeed,  this  bond  is  in  sub- 
stance and  effect  such  as  the  statute  directs^  The  statute  says  the  bond  shall 
be  with  a  condition^  that  the  plaintiff  in  replerin  prosecute  his  suit  with  effect 
and  without  dday^  and  dtdy  return  the  goods  dUtrained  in  ease  a  return  shall 
be  awarded.  The  bond  is,  that  the  plaintiff  in  replevin  shall  appear  at  the  ruxi 
county  courts  and  enter  his  plaint^  and  prosecute  the  same  with  effect^  and 
shall  make  a  return  of  the  goods  in  case  a  return  he  awarded;  and  thai  he 
shall  indemnify  the  sheriffs  and  his  undersheriff  and  bailiffk.  Now«  ap- 
pearing  at  the  nekt  county  court  and  prosecuting  with  effect,  is  the  same 
in  sul»tance  as  prosecuting  without  delay  and  with  effect  |  and  if  he  prose- 
cuted without  delay  and  with  effect,  or  returned  the  goods,  if  return  be 
awarded,  he  prevents  the  sheriff  from  being  damnified.  The  clause  of  in- 
demnity adds  nothing  to  the  words  that  precede  it,  and  is  mere  surplusage. 
The  statute  of  Westminster  the  2d  directs,  that  sheriffs  or  bailiflb  shall  not  only 
^ceive  of  the  plaintiff  in  replevin  pledges  for  the  prosecuting  the  suit  before 
they  make  deliverance  of  the  distress,  bill  also  for  the  return  of  the  beasts,  if  re« 
turn  be  awarded.  It  was  decided  in  Blaekett  v.  Crissop,  that  t  bond  given  unde^ 
this  statute  conditioned  to  appear  at  the  nestt  county  court  and  ptoaecute  his  ac- 
tion with  effect  for  wrongfully  taking  his  gelding,  and  to  make  return  thefeof  if 
return  should  be  adjudged,  and  to  satfe  harmless  the  sheriffs  by  delivery  oftha 
said  geldings  was  not  *void.  Treby  and  Holt  said,  such  a  bond  wiU  t^oka 
answer  the  intent  of  the  statute.  Powell,  speaking  of  the  clause  of  in-  ^ 
demnity,  says,  *«  where  the  sheriff  takes  a  bond  or  promise  to  keep  him  harm-* 
less  in  the  doing  a  lawful  act,  the  bond  or  promise  is  good ;  but  if  it  be  in  the 
doing  that  which  he  ought  dot  to  do,  the  bond  or  promise  is  void.**(a)  llie 
practice  of  modern  timeSi  of  staying  proceedings  until  a  sheriff  is  indemnified, 
is  agreeable  to  this  doctrine.  This  statute  requires  a  bond  with  a  condition, 
substantially  the  same  as  that  required  by  the  statute  of  6.  2.  The  variance 
from  the  form  prescribed  by  the  statute  of  Westminster  the  2d  in  the  bond  in 
the  case  cited,  is  nearly  the  same  as  that  between  the  bond  set  out  in  the  deela- 
ration  and  the  bond  prescribed  by  1 1  6.  2.  A  case  that  shows  that  such  a 
bond  is  sufficient  under  the  statute  of  Westminster,  is  an  authority  to  prove 
this  bond  sufficient  under  the  statute  of  George.  Practice,  reason,  and  aotho* 
rity,  require  that  our  judgment  should  be  for  the  plaintiff. 

Park,  J.  I  am  of  the  same  opinion,  and  think  this  case  is  eleariy  within 
the  meaning  of  the  twenty-third  section  of  1 1  G.  2.  I  was  much  struck  with 
the  observation  as  to  the  statute  2  W.  &  M.,  because  distresses  for  rent-charge 
having  constandy  been  sold  utider  the  provisions  of  that  act,  we  ought  to  put 
the  same  construction  on  this.  With  regard  to  the  form  in  which  the  bond  has 
been  taken,  I  at  first  entertained  some  doubt ;  but  the  various  statutes  on  the 
subject  must  all  be  considered  togethefi  and  the  statute  of  Wesun.  2,  does  not 
give  so  much  latitude  to  the  sheriff  as  that  of  1 1  Q*  2.  Under  the  former,  the 
sheriff  is  to  take  pledges  to  prosecute,  and  to  be  answerable  if  he  takes  them  in 
any  mahner  other  than  that  prescribed  by  the  statute ;  under  *the  latter,  r^geg 
he  is  to  take  a  bond  conditioned  for  prosecuting  the  suit  with  effect  and  ^ 
without  delay :  the  case,  therefore,  in  Lord  Raymond  is  most  materia],  because, 
if  a  condition  to  indemnify  the  sheriff  be  good  in  a  bond  under  the  statute  of 
Westminster  2,  a  fortiori,  it  ought  not  to  be  impugned  in  a  bond  taken  under 
11  G.  2.  Besides  this,  from  the  passing  of  the  statute  to  the  present  time  it 
has  been  the  uniform  course  to  take  bonds  in  this  form ;  in  no  case  has  the  ob* 
jection  now  made  been  urged,  and  the  condition  in  effect  exacts  no  more  than 
the  sheriff  is  entitied  to  under  the  statute. 

1  Ld.  Rayth.  279. 
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BuRROuoH,  J.  la  the  course  of  a  long  special  pleading  life,  I  have  continu* 
ally  been  led  to  consider  the  statute  now  in  question,  and  I  am  satisfied  that 
rent-charge  is  within  the  scope  of  the  twenty-third  section.  With  respect  to 
the  form  of  the  bond  I  entertained  at  first  some  doubts,  but  am  now  convinced 
that  it  agrees  with  the  statute,  and  only  indemnifies  the  sheriff  against  the  con- 
sequences of  his  lawful  acts. 

GasklsEv  J.  I  am  of  the  same  opinion.  On  the  second  point  I  entertained 
at  first  some  doubt,  but  am  now  satisfied  that  the  bond  is  conformable  to  the 
statute.  This  case  is  very  different  from  that  of  bail-bonds ;  the  statute  of  H.  6, 
under  which  they  are  taken,  was  passed  in  favour  of  defendants,  and  directs  a 
particular  form  to  be  observed,  so  that  if  there  be  any  departure  from  it  the  bond 
is  void ;  but  the  statute  of  II  6.  2  was  intended  for  the  protection  of  avow- 
ants ;  and  if,  under  the  terms  of  Westm.  2,  which  are  not  so  extensive,  it  has 
been  expressly  decided  that  the  sheriff  is  authorized  to  take  a  bond  conditioned 
for  an  indemnity,  assuredly  we  ought  not  to  put  a  different  construction  upon 
a  subsequent  statute  in  pari  materia.  If,  indeed,  the  statute  had  added  that 
*aflOl  ^^^  should  be  void  unless  taken  in  a  ^particular  form,  the  case 

-*  might  have  been  otherwise ;  for  an  instrument  void  in  part  under  a  sta- 
tute is  void  for  the  whole,  though  at  common  law  the  objectionable  part  may 
be  separated ;  (a  distinction  which  was  argued  at  length  in  Newman  v.  New-' 
man,  4  M.  &  S.  66.^  The  only  difficulty  here  is,  whether  the  bond  in  its  pre- 
sent form  be  assignable,  and  perhaps  a  question  might  arise  whether  or  no  the 
assignee  could  sue  on  the  indemnity  clause.  However,  upon  the  whole,  I  think 
the  sheriff  was  authorized  in  taking  the  bond,  and  that  the  present  action  may 
clearly  be  maintained. 

Judgment  for  the  plaintiff. 


PRENTICE  V.  BLOTT. 

In  a  coantry  cause  in  C.  B.,  the  plaintiiT  is  not  bound  to  proceed  to  trial  at  the  next  aasiies 

^      after  the  term  in  which  issue  is  joined. 

lyOyly^  Seijt.,  moved  for  judgment  as  in  case  of  a  nonsuit,  upon  an  afiidavit 
that  issue  was  joined  last  term,  and  that  no  notice  of  trial  was  given,  nor  did  the 
plaintiff  proceed  to  trial  at  the  then  next  assizes,  although  there  was  time  suffi- 
cient to  proceed  to  trial  aAer  issue  was  joined.  He  cited  Frampton  v.  Payne, 
1  H  Bl.  65 ;  fFoulfe  v.  ShoUs,  1  H.  Bl.  282,  and  Hall  v.  Buchanan,  2  T. 
R.  734,  in  support  of  his  motion. 

But  the  secondaries  on  beinfir  applied  to  by  the  Coart,  referred  to  a  MSS. 
case,  G.  B.  Trinity,  1812,  in  which  a  motion  made  under  similar  circumstances 
was  held  premature,  and  D*Oyly 

Took  nothing. 


•361]       •THISTLETHWAYTE,  Demandant ;  MAIDMENT,  Tenant. 

Tux  acknowledgment  in  this  recovery  was  taken  at  Meerut,  in  the  East 
Indies,  and  there  was  an  erasure  on  it  of  which  no  notice  was  taken  by  the 
magistrate  before  whom  the  acknowledgment  was  made.  The  erasure,  how- 
ever, only  affected  an  impossible  date,  '*  Meerut,  Jan.  drd,  one  thousand  eight 
hundred  and  twenty-three,''  the  word  three  being  erased,  and  the  writ  having 
issued,  Jan.  2d,  1823. 

There  was  an  affidavit  that  the  acknowledgment  was  taken  before  F.  K. 
Smith,  a  magistrate  at  Meerut  competent  to  administer  an  oath,  and  that  no 
notary  public  resided  in  the  district,  bat  there  was  no  affidavit  authenticating 
the  magistrate's  signature. 

Under  these  circumstances  the  Court  refused  to  let  the  fine  pass. 


616  Lanchester  v.  Frewer.  M.  T.  1824.  [361 


LANCHESTER  v.  FREWER. 

Twenty  jpariflhioners  joined  at  a  Teetrv  in  signing  an  order  for  the  repairs  of  the  church,  and 
one  oi  them,  a  churchwarden,  paid  the  artincers,  but  the  rate  for  reimbursing  him  was 
quashed :  Held^  that  he  could  not  sue  for  contribution  the  persons  who  signed  the  order. 

This  was  an  action  of  assompsit  The  declaration  contained  the  nsoal 
money  counts.  The  defendant  pleaded,  first,  non-assumpsit ;  and,  secondly, 
the  statute  of  limitations,  on  which  pleas  issues  were  joined.  The  ^cause  r^ott^ 
was  tried  before  Abbott,  C.  J.,  at  the  March  assizes  for  Suffolk,  1824,  ^  ^ 
when  a  verdict  was  found  for  the  plaintiff,  with  25/.  6s.  Sd.  damages,  subject 
to  the  opinion  of  the  Court  of  Common  Pleas  upon  a  case  which  stated  in  sub- 
stance, that 

On  the  15th  of  April,  1811,  the  plaintiff,  and  one  William  Tricker,  were 
appointed  churchwardens  of  the  parish  of  Saint  James  in  Bury  St.  Edmunds, 
for  the  ensuing  year. 

At  that  time  the  tower  of  the  parish  church  was  much  out  of  repair,  and  had 
been  presented  by  the  preceding  churchwardens  on  that  account. 

On  the  8th  of  July,  181 1,  a  meeting  of  the  parishioners  was  duly  held  in  the 
Testry-room  of  the  said  parish  when  the  following  order  was  made. 

**  At  this  meeting  it  is  ordered,  that  the  churchwardens  be  authorized  to  put 
a  new  roof  on  the  tower  belonging  to  this  parish  in  a  workmanlike  manner.** 
This  order  was  signed  by  the  plaintiff  and  Tricker,  and  by  twenty  other  jpa- 
rishioners,  of  whom  the  defendant  was  one. 

In  pursuance  thereof  tradesmen  were  employed  by  the  said  churchwardens, 
and  the  tower  was  repaired  in  a  workmanlike  manner. 

The  defendant  was  at  first  employed  to  do  the  plumber's  work,  and  he  was 
present  on  the  tower,  and  gave  directions  to  the  carpenters  how  the  wood-work 
of  the  gutters  should  be  laid  to  receive  the  lead :  the  defendant  did  not,  how- 
ever, eventually  do  any  part  of  the  work. 

At  a  vestry  meeting  held  on  the  11th  of  January,  1812,  it  was  ordered,  that 
a  church  rate  should  be  made  at  49.  in  the  pound,  amounting  in  the  whole  to 
807/.  14«.  to  reimburse  to  the  said  churchwardens  the  several  sums  of  money 
by  them  expended  in  repairing  *the  said  tower,  and  the  other  charges  r««|>Q 
incident  to  their  office.  L 

Several  of  the  parishioners  appealed  against  this  rate,  and  it  was  aflerwards 
quashed  in  the  Archdeacon's  Court  at  Norwich. 

Whilst  the  appeal  was  depending,  the  different  tradesmen  who  had  been  em- 
ployed, became  urgent  for  the  payment  of  their  respective  bills,  and  actions 
were  brought  against  the  plaintiff,  who  was  thereby  compelled  to  pay  several 
bills  to  the  amount  of  505/.  for  the  repairs  of  the  said  tower.  The  plaintiff 
being  unable  to  obtain  repayment  of  any  part  of  the  money  he  had  expended, 
brought  this  action  to  recover  one  twentieth  part  of  505/.  All  the  bills  for  the 
repair  of  the  tower,  which  made  up  the  sum  of  506/.,  were  paid  by  the  plain- 
tiff to  the  different  tradesmen  employed  more  than  six  years  before  the  com- 
mencement of  the  action,  except  a  bill  of  1/.  5«.  which  was  paid  subsequently. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  a  moiety  of  the  505/.  had 
been  paid  to  him  by  Tricker. 

The  questions  for  the  opinion  of  the  court  were,  among  others, 

1st.  Whether  any  cause  of  action  existed  against  the  defendant  ? 

2nd.  Whether,  supposing  the  defendant  liable,  and  the  action  well  brought 
by  the  plaintiff  alone,  there  was  any  sufficient  evidence  to  take  the  case  out  of 
the  statute  of  limitations  f 

Pe//,  Seijt.,  on  the  part  of  the  plaintiff,  aAer  urging  the  hardship  of  his 
argued  that  the  defendant  had  made  himself  a  principal,  and  had  become 


364J  2  Bingham.  617 

*3641  *P^°^^^^^  ^y  i}^'^^  directions  to  one  of  the  carpenters  employed.  ^As 
-I  to  the  case  of  Lanehester  v.  7Wcifefr,(a)  he  impeached  the  accuracy  of 
the  report,  because  the  court  was  made  to  say,  that  the  parties  who  signed  the 
resolution,  had,  in  doing  so,  **  acted  only  as  vestrymen,  without  any  intention 
of  becoming  separately  liable  ;'*  whereas  it  never  could  have  been  argued  or 
supposed  that  in  signing  the  resolution  jointly,  each  of  them  meant  to  become 
separately  liable  for  the  whole  expense  incurred. 

Best,  C.  J.  This  is  an  action  for  a  contribution  to  defray  charges  which 
the  defendant  is  alleged  to  have  concurred  in  authorizing.  In  order  to  support 
such  an  action,  there  must  be  an  express  or  an  implied  contract  on  the  part  of 
the  defendant ;  but  there  is  no  express  contract  here,  nor  any  ground  to  imply 
one.  The  counsel  for  the  defendant  thought  it  too  strong  to  imply  one  from 
the  circumstance  of  the  defendant  having  been  present  at  the  vestry,  and  he 
therefore  relied  on  the  fact,  that  the  defendant  had  given  some  directions  to  one 
of  the  carpenters.  I  am  of  opinion  that  this  raises  no  such  implication.  It  is 
'aABl  ^  ^^^*  ^^^  ^®  must  *not  lay  down  a  rule  which  may  operate  un- 

^  justly  in  other  instances.  If  a  man  goes  to  a  vestry  to  consult  about 
church  repairs,  he  has  no  intention  of  becoming  individually  responsible ;  few 
would  attend  vestry  under  such  a  responsibility ;  a  responsibility  which,  if  it 
existed,  would  work  great  injustice,  inasmuch  as  it  would  subject  a  man  who 
had  but  five  pounds  a  year  in  the  parish  to  the  same  burthens  as  a  man  who 
had  a  thousand,  and  would  confine  to  those  who  were  present  at  the  meeting  a 
burthen  which  ought  to  be  rateably  distributed  among  all  the  parishioners.  The 
implication,  therefore,  which  in  general  would  arise  from  the  giving  of  orders, 
is  repelled  by  the  circumstances  of  the  present  case,  and  the  nature  of  a  vestry 
meeting.  The  churchwardens  who  superintended  .the  repairs  would  have  been 
repaid  if  they  had  made  a  good  prospective  rate,  and  whatever  they  suffer  has 
been  occasioned  by  their  own  negligence.  As  to  what  passed  between  the  de- 
fendant and  the  carpenter,  it  was  in  the  way  of  instruction  and  raises  no  impli- 
cation of  a  contract  between  him  and  the  plaintiff. 

Park,  J.,  concurred. 

BuRROUOH,  J.  The  affairs  of  the  church  are  purely  of  ecclesiastical  cog- 
nisance ;  and  every  person  in  the  parish  is  liable  to  contribute  to  the  rate  which 
the  churchwardens  have  in  their  management :  as  churchwarden,  the  plaintiff 
had  it  in  his  power  to  indemnify  himself  by  making  a  proper  rate ;  but  having 
neglected  to  do  so,  he  cannot  recover  in  this  action.  There  may,  indeed,  be  a 
special  contract,  which  shall  bind  a  party  independently  of  the  ecclesiastical 
authority,  but  no  such  contract  has  been  made  out  in  this  case. 

Gaselki,  J.,  concurring, 

Judgment  was  given  for  the  defendant. 

(a)  1  Binffh.  202.  The  context  shows  obviously  what  was  meant  by  the  court  and  the  re- 
porter ;  ana  the  word  separately ^  it  is  submitted,  is  strictly  appropriate.  The  passage  stands 
thus:  "  The  court  thought  that,  in  signing  the  resolution,  they  (the  subscribers,)  acted  only 
as  Yestrymen,  without  any  intention  of  becoming  separately  liable ;  that  there  could  be  no 
more  reason  for  joining  them  in  the  action  than  tiU  the  re»t  of  the  varuhionerg." 

Twenty  of  the  parishioners  had,  as  vestrymen,  signed  a  resolution  for  the  repairs  of  the 
church.  The  court  thought,  that  in  so  signing,  thoMe  twenty  had  no  intention  of  becoming 
liable  for  the  expense  eeparately  (or  apart)  from  the  rest  of  the  parishioners :  i.  e.  they  had  no 
intention  that  the  twenty  should  be  separated  from  the  narishioners.  and  then  divide'  the  ex- 
pense among  the  twenty;  but  their  intention  was,  that  tne  rest  of  the  parishioners  should  be 
liable  jointly  with  the  twenty.  The  word  separately  is  applied  collectively  to  the  whole 
twenty  as  distinguished  from  the  rest  of  the  parishioners,  and  not  individually  to  each  of  the 
twenty,  or  with  reference  to  one  another. 
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618     Rex  v.  Late  Sheriff  of  Middlesex.  M.  T.  1824.    [a6fl 

•The  KING  v.  The  late  Sheriff  of  MIDDLESEX,  [•3«6 

in  a  Cause  of 

MARSHALL  and  Others  v.  FRANCIS. 

Where  'he  rule  to  bring  in  the  body,  aerved  on  the  5th  July,  expired  on  the  second  day  of 
Michaelmas  term :  Hetd^  that  the  sheriflf  was  not  discharged  bv  the  plaintiff's  having,  on 
the  7th  of  July  preceding,  and  previously  to  the  justification  of  bail,  consented  to  an  order 
to  stay  proceedings  on  payment  of  debt  and  ooeta  within  a  month.  Diaaemie&tibus  Park 
and  Burrough,  Ja. 

Bt  the  affidavits  in  this  case  it  appeared  that  Francis  was  arrested  on  a 
eapias,  returnable  in  fifteen  days  of  the  Holy  Trinity*  1824 ;  that  bail  was  put 
in  to  the  action,  and  notice  thereof  served  on  the  plaintiff's  agents  in  due  time; 
and  notice  of  exception  to  such  bail  having  been  served  on  the  defendant's  attor* 
ney,  he,  on  the  5th  of  July,  gave  notice  that  added  bail  would  justify  on  the  7th. 

On  the  5th  of  July  the  plaintiff's  attorney  served  a  rule  for  the  sheriff  to 
bring  in  the  body,  which,  as  there  were  not  four  clear  days  remaining  in  Trinity 
term,  did  not  expire  till  the  second  day  of  this  term. 

On  the  6th  of  July  the  defendant's  attorney  look  out  a  summons  to  show 
cause  why  the  proceedings  should  not  be  stayed,  on  payment  of  debt  and  costs 
within  a  month ;  upon  the  back  of  which  summons  a  consent  was  endorsed  on 
behalf  of  the  plaintiff's  attorney,  and  in  pursuance  thereof,  an  order  in  the 
words  following  was  obtained  on  the  7th  of  July,  and  served  on  the  plaintiff's 
attorney  on  the  8th. 

**  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order,  that,  upon 
payment  of  97/.  18«.  6c/.,  the  debt  due  from  the  defendant  to  the  plaintiff,  for 
which  this  action  is  brought,  together  with  costs,  to  be  taxed  and  paid  within  a 
month  from  the  date  of  this  order,  all  further  proceedings  in  this  cause  be  stayed. 

'« July  7th,  1824.  J.  Bubrouoh." 

*Upon  obtaining  the  order,  the  defendant's  attorney,  as  is  usual  upon  r^^^ 
such  occasions,  signed  his  name  in  the  judge's  book  at  chambers.  ^ 

The  defendant  not  having  complied  with  the  order,  and  not  having  given 
any  new  notice  to  add  and  jusdfy  bail,  the  plaintiff's  attorney,  on  the  16th  of 
November,  sued  out  an  attachment  against  the  sheriff,  and  notice  of  render  was 
served  on  the  17th. 

Peake^  Seijt.,  on  the  ground  that,  under  the  above  circumstances,  time  had 
been  given  to  the  principal,  and  that  the  sheriff  was  dischaiiged  by  the  plaintiffs 
having  secured  to  themselves  a  new  remedy,  obtained  a  nile  nisi  to  set  aside 
this  attachment.  He  cited  Bex  v.  Sheriff  of  Surry,  1  Taunt.  159,  7  T.  R. 
452)  fPest  V.  Aihdovon,  1  Bingh.  164,  and  Rex  v.  Sheriff  of  London, 
1  Taunt.  111. 

Vaughan,  Serjt,  for  the  plaintiffs,  contended,  that  as  the  defendant'had  till  the 
second  day  of  this  term  to  justify  bail,  the  plaintiffs  could  take  no  step  towards 
compelling  payment  in  the  interval,  and  that,  therefore,  the  judge's  order  did 
not  give  any  advantage  that  the  parties  were  not  possessed  of  before.  The  order 
was  conditional,  and  the  condition  not  being  observed,  amounted  to  nothing. 

Best,  C.  J.  I  am  of  opinion,  that  the  practice  of  the  court  in  dischai^^ing 
the  sheriff,  under  the  idea  of  time  having  been'  given  to  the  principal,  has  been 
carried  much  further  than  is  expedient  However,  I  will  overturn  no  case ; 
and  I  am  still  ready  to  go  as  far  as  the  authorities  require.  The  cases  which 
have  been  cited,  however,  are  distinguishable  from  the  present.  In  Rex  v. 
7^e  Sheriff  of  London,  the  party  omitted  to  proceed  against  the  sheriff  within 
a  reasonable  time,  but  suffered  *himself  to  be  amused  with  offers  of  com-  r*«|ui 
promise  during  two  whole  terms.  In  Rex  v.  Sheriff  of  Surry,  time  «- 
was  given  under  a  cognovit  to  pay  the  debt  by  instalments ;  and  Mansfield, 
C.  J.,  says,  **  The  effect  of  the  instrument  was,  that  from  the  time  of  gividg  it 
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the  defendant  could  not  be  taken  by  the  sheriff;**  so  that  in  that  case  the  eog- 
noTit  had  changed  the  situation  of  the  parties.  Was  the  situation  of  the  parties 
changed  in  the  present  case  ?  On  the  judge's  order  there  is  no  new  undertaking 
that  the  defendant  shall  pay  the  debt,  but  it  is  a  conditional  order  to  stay  pro- 
ceedings on  payment ;  so  that  under  the  order  the  plaintiff  did  not  obtain  any 
new  remedy.  But  it  is  contended,  the  signature  in  the  judge*8  book  amounts 
to  such  an  undertaking.  That,  however,  is  not  an  engagement  on  which  an 
attachment  could  be  issued,  or  even  a  rule  to  show  cause  why  the  attorney 
should  not  fulfil  it.  As  the  plaintiffs,  therefore,  have  neither  given  the  defend- 
ant time  nor  obtained  any  new  remedy,  1  think  this  rule  ought  to  be  dischaiged. 
To  make  it  absolute  would  operate  with  great  hardship  on  defendants  in  gene- 
ral ;  for  if  once  it  is  understood  that  tlie  giving  an  order  of  this  description  de- 
prives the  plaintiff  of  his  remedy  against  the  sheriff,  every  indulgence  will  be 
refused  to  the  defendant 

Park,  J.  I  feel  great  regret  that  the  Court  cannot  be  unanimous  upon  this 
occasion ;  but  I  think  this  order  would  be  an  absurdity,  if,  after  it  was  signed, 
the  plaintiff  could  take  any  step  before  the  expiration  of  a  month.  It  is  true, 
that  in  Flicker  v.  EoBtman^  11  East,  819,  such  an  order  was  holden  to  be 
conditional ;  but  it  was  there  admitted,  that  it  would  be  peremptory  in  this  court. 
In  the  present  case  there  is  no  surmise  of  fraud,  and,  by  the  undertaking  enter- 
ed in  the  judges*  book,  I  am  of  opinion  the  plaintiff  has  obtained  a  new  reme- 
*a69l  ^^'*  *^^  which  he  might  proceed  by  attachment,  or  by  coming  to  the 
-^  court  to  compel  the  party  signing  it  to  fulfil  his  engagement  I  think, 
therefore,  the  rule  which  has  been  obtaiiid  on  the  part  of  Sie  defendant  ought 
to  be  made  absolute. 

BuKRouoR,  J.  The  question  is,  whether  the  proceedings  have  been  stayed 
for  a  month,  for  if  they  have  the  sheriff  has  a  right  to  take  advantage  of  that 
circumstance.  I  think  they  have  been  so  stayed,  and  that  till  the  month  elapsed 
the  plaintiffs  could  take  no  step.  Then  the  undertaking  in  the  judge's  book, 
which  is  always  given  by  the  attorney  or  party  on  such  an  order  as  this,  is  an 
acknowledgment  which  the  plaintiffs  might  come  to  the  court  to  enforce.  In- 
asmuch, therefore,  as  there  has  been  delay  in  this  case,  and  the  plaintiffs  have 
obtained  a  new  remedy,  I  think  the  attachment  ought  not  to  have  issued. 

Gasrlsb,  J.  To  discharge  the  sheriff  without  sufficient  reason  would  ope- 
rate very  mischievously  in  preventing  the  allowance  of  any  indulgence  to  de- 
fendants. In  the  present  instance  the  plaintiff  could  not  take  any  further  step 
till  the  second  day  of  this  term ;  so  that  in  effect  no  time  was  given  to  the  de- 
fendant ;  and  as  to  the  undertaking  in  the  judge's  book,  it  is  not  made  part  of  the 
order,  nor  is  there  any  case  in  which  it  has  been  holden,  that  an  attachment 
would  lie  on  such  an  undertaking,  though  the  book,  perhaps,  would  be  a  good 
memorandum  of  what  had  been  done.  It  does  not  appear,  therefore,  that  the 
plaintiffs  have  any  new  remedy,  or  that  the  sheriff  has  been  in  any  way  preju- 
diced. 1  agree,  therefore,  witn  my  lord  chief  justice,  that  he  ought  not  to  be 
relieved  from  his  responsibility. 

On  a  subsequent  day.  Best,  C.  J.,  said,  that  Upon  payment  of  costs,  the 
Oourt  would  consent  to  make  the  rule 

Absolute. 


•870]  •CALTON  V.  PORTER. 

If  the  person  employed  by  the  grantor  of  an  annuity  to  raise  monev,  and  by  the  grantee  to 
pay  the  consideration,  retain  any  part  of  it  for  a  debt  dne  to  himself  from  the  grantor,  and 
tor  the  expenses  of  deeds,  the  coort  wiU  set  aside  the  annuity  on  paymoBt  of  principal  and 
interest,  tnough  the  grantee  is  not  privy  to  the  retainer. 

Vauthan^  Seijt.,  obtained  a  rule  nisi  to  set  aside  an  annuity  which  had  been 
Krantetfby  the  defend^t  to  the  plaintiff. 
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The  motion  was  made  on  the  ground  that  part  of  the  consideration-money 
had  been  retained,  and  was  supported  by  an  affidavit  of  the  defendant,  in  whidi 
he  stated. 

That  in  1814  he  applied  to  Howard  and  Gibbs  to  raise  him  a  sum  of  money 
by  way  of  annuity,  which  they  undertook  to  do,  and  it  was  agreed  that  the  de- 
fendant should  grant  to  some  client  of  Howard  and  Gibbs  a  redeemable  annuity 
of  105/.  a  year  for  the  sum  of  630/.,  being  at  the  rate  of  16/.  13«.  4d,  per  cent 
on  the  said  purchase-money.  That  the  defendant  afterwards  executed  at  How- 
ard and  Gibbs^s  office,  a  deed  securing  the  annuity  upon  those  terms,  and  a  war- 
rant of  attorney  to  confess  a  judgment  to  the  plaintiff. 

That  previously  to  executing  the  deed,  he  was  indebted  to  Howard  and  Gibbs 
90/.  for  money  they  had  lent  him  :  and 

That  Howard  and  Gibbs  insisted  on  the  payment  of  this  90/.  out  of  the  con- 
sideration-money for  the  annuity,  together  with  50/.  for  the  charges  of  preparing 
the  securities  for  the  annuity. 

That  the  defendant,  fearing  the  annuity  would  not  otherwise  be  carried  into 
effect,  submitted  to  return  the  said  90/.  out  of  the  said  considerationrmoney,  and 
paid  to  Howard  and  Gibbs  the  50/.  for  preparing  the  securities. 

That  the  defendant  never  saw  the  plaintiff  during  the  ^treaty  for  the  p»«|i«| 
annuity,  which  was  wholly  conducted  by  Howard  and  Gibbs.  L 

Toddy ,  Serjt.,  who  showed  cause  against  the  rule,  relied  on  the  circumstance 
of  the  plaintiff's  not  having  been  present  at  the  time  of  the  payment  of  the  con- 
sideration-money ;  and  that,  therefore,  he  was  not  liable  for  tortious  acts  of 
Howard  and  Gibbs  committed  out  of  Ihe  scope  of  their  authority :  he  contended 
further,  that  Howard  and  Gibbs  wem  the  defendant's  agents,  and  that  the  re- 
tainer complained  of  might  therefore  be  said  to  have  been  made  with  his  own 
consent  and  authority :  lastly,  that  the  facts  sworn  to  constituted  a  return,  and 
not  a  retainer  of  the  money,  the  offence  complained  of  in  the  rule ;  he  relied  on 
Moot  ham  v.  Howt^  7  Taunt.  596,  and  Mouys  v.  Leake^  8  T.  R.  41 1,  and  used 
all  the  aiguments  which  were  urged  in  fPUliatMon  v.  Goold^  I  Bingh.  234, 
and  Gorton  v.  Champneya^  id.  287.  But  he  denied  that  those  cases  afforded 
any  rule  for  the  present,  each  of  them  having  been  decided  on  its  own  peculiar 
circumstances,  and  at  all  events  he  urged  the  court  to  reconsider  them. 

But  the  Court  thought  the  last  of  those  cases  precisely  in  point  with  the  pre- 
sent ;  they  said  it  had  been  most  solemnly  argued  and  deliberately  considered  ; 
that  they  were  satisfied  of  the  propriety  of  the  decision ;  and  that  if  they  failed 
to  adhere  to  it,  they  should  in  effect  repeal  the  statute  which  regulated  these 
annuity  transactions.     They  therefore  made  the 

Rule  absolute  upon  payment  of  principal  and  interest 


♦HEPPER  V.  MARSHAL  and  Others.  [•&r2 

Under  the  insolvent  debtors'  act,  1  G.  4,  c.  119,  by  the  assignment  at  the  time  of  i>etition,  the 
assignee  takes  only  sach  property  as  the  insolvent  had  at  the  time  of  the  petition. 

Trespass  for  taking  goods.  The  plaintiff  was  an  insolvent  debtor,  the  de- 
fendant Marshal,  his  assignee.  On  the  20th  of  August,  1822,  the  plaintiff  having 
petitioned  the  Insolvent  Debtors*  Court,  and  having  assigned  all  his  estate  and 
effects  to  the  provisional  assignee,  who  assigned  them  to  the  defendant  MaLrshal 
and  another,  was  declared  entitled  to  the  benefit  of  the  insolvent  debtors*  act, 
and  was  discharged  from  prison. 

In  November,  1822,  by  the  assistance  of  his  friends,  he  procured  money, 
purchased  furniture,  wme,  spirits,  &c.,  and  established  himself  in  business  as 
an  innkeeper. 

In  May,  1823,  he  was  at  the  instance  of  Marshal  brought  up  before  the  In- 
solvent Debtors'  Court  for  a  rehearing,  whereupon  he  was  adjudged  to  be  cooi- 
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mitted  to  the  Fleet  prison  for  twelve  months,  and  the  sentence  of  the  court  was 
carried  into  effect. 

In  December,  1823,  Marshal,  without  having  made  any  further  application, 
or  having  taken  any  further  proceedings  in  the  Insolvent  Debtors'  Court,  but 
acting  on  the  assignment  of  1822,  authorized  an  auctioneer  to  seize  all  the  goods 
which  the  insolvent  had  acquired  subsequently  to  that  assignment ;  to  recover 
damages  for  which  seizure  this  action  was  brought. 

At  the  trial  before  Hullock,  B.,  at  the  last  Newcastle  assizes,  a  verdict  was 
found  for  the  plaintiflT,  damages  125/.,  with  liberty  for  the  defendant  to  move  to 
set  aside  the  verdict,  and  instead  thereof  enter  a  nonsuit. (a) 
*a7an  *  Vaughan^  Serjt.,  accordingly  obtained  a  rule  nisi  to  this  effect,  on 
•^  the  ground,  that  under  the  insolvent  debtors'  act,  1  G.  4,  c.  119,  the  in- 
M.yj-1  solvent  was  not  entitled  *to  the  benefit  of  the  act  until  his  final  discharge, 
^  and  that  all  the  property  acquired  up  to  that  time  passed  to  his  assignee. 

(o)  By  1  G.  4,  c.  119,  B.  4,  it  is  made  "  lawful  for  any  person  in  that  part  oi  the  United 
Kingdom  called  England,  who  shall  be  in  actual  custody  upon  any  process  whatsoever  for  or 
by  reason  of  any  debt,  damage,  costs,  sum  or  sums  of  money,  or  for  or  bv  reason  of  any  con- 
tempt of  any  court  whatsoever  for  nonpayment  of  any  sum  or  sums  ot  money,  or  of^  costs 
taxed  or  untaxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which  such  persons  would  be 
liable  in  purging  such  contempt,  or  in  any  manner  in  consequence  of  or  by  reason  of  such  con* 
tempt,  at  any  time  within  the  space  of  fourteen  days  next  after  such  court  shall  have  been  so 
fully  constituted  and  established,  or  within  the  space  of  fourteen  days  next  after  the  commence- 
ment of  such  actual  custody,  or  within  such  further  time  as  the  said  court  shall  think  reason- 
able, to  apply  by  petition  in  a  summary  way  to  the  court  to  be  established  by  viruie  of  this  act 
for  his  or  her  discharge  from  such  confinement,  according  to  the  provisions  of  this  act ;"  and 
it  is  further  ordained  by  the  same  section,  that  '*  such  prisoner  shall,  at  the  time  of  subscribing 
such  petition,  duly  execute  a  conveyance  and  assignment,  in  such  manner  and  form  as  the 
said  court  shall  direct,  of  all  the  estate,  right,  title,  inicrest,  and  trust  of  such  prisoner  to  aU 
the  real  and  personal  estate  and  effects  of  every  such  prisoner,  except  to  the  wearing  apparel, 
bedding,  and  other  such  necessaries  of  such  prisoner,  and  his  or  her  family,  not  exceeding  in 
the  whole  the  value  of  twenty  pounds,  so  as  to  vest  all  such  real  and  personal  estate  and  effects 
in  the  provisional  assignee  of  the  said  court,  subject  to  a  proviso,  that  in  case  such  prisoner 
shall  not  obtain  his  discharge  by  virtue  of  this  act,  such  conveyance  and  assignment  shall. 
from  and  after  the  dismission  of  the  petition  of  such  prisoner  praying  for  his  discharge,  be  null 
and  void  to  all  intents  and  purposes. 

By  sect.  6  it  is  *'  further  enacted  that  such  prisoner  shall,  within  the  space  of  fourteen  days 
next  after  such  petition  shall  have  been  filed,  or  within  such  further  time  as  the  said  court  shall 
think  reasonable,  deliver  into  the  said  court  a  schedule,  containing,  among  other  things,  a 
full,  true,  and  perfect  account  of  all  the  estates  and  effects,  real  and  personal,  in  possession, 
reversion,  remainder,  or  expectancy,  dCrC,  which  such  prisoner,  or  any  other  person  or  persons 
in  trust  for  such  prisoner,  or  for  his  or  her  use,  benefit,  or  advantage  in  any  manner  whatso- 
ever, shall  be  seised  or  possessed  of,  or  interested  in  or  entitled  unto,  or  which  such  prisoner, 
or  any  person  or  persons  in  trust  for  him  or  her,  or  for  his  or  her  benefit,  shall  have  any  power 
to  dispose  oi^  charge,  or  exerdse  for  the  benefit  or  advantage  of  such  prisoner  at  the  time  o^ 
presenting  such  petition.'* 

And  by  sect.  25  it  is  *'  further  enacted,  that  when  anv  order  fm  the  discharge  of  any  prisoner 
shall  be  made,  the  said  court  may  also  order  that  a  juo^ment  shall  be  entered  up  against  such 
prisoner  in  some  one  of  the  superior  courts  of  Westminster,  in  the  name  of  the  assignee  or 
assignees  of  such  prisoner,  or  of  such  provisional  assignee  as  aforesaid,  if  no  other  assignee 
■hall  then  have  been  appointed  and  shall  have  accepted  such  office,  for  the  amount  of  the  c&bts 
of  such  prisoner  which  shall  at  the  time  of  such  order  remain  due  and  unpaid  to  the  said  cre- 
ditors, and  from  which  such  prisoner  shall  be  discharged  by  such  order ;  and  the  said  prisoner 
■hall  execute  a  warrant  of  attorney  to  authorise  the  entering  up  such  judgment,  and  such 
judgment  shall  have  the  force  of  a  recognisance,  and  such  order  of  the  court,  to  be  established 
by  virtue  of  this  act,  shall  be  a  sufficient  authority  to  the  proper  ofiicer  for  entering  up  such 
judgment ;  and  when  it  shall  appear  to  the  satisfaction  of  the  said  court  that  such  prisoner  is 
of  ability  to  pay  such  debts  or  any  part  thereof,  or  that  he  is  dead,  leaving  assets  for  that  pur- 
pose, the  court  may  permit  execution  to  be  taken  out  upon  such  judgment,  or  put  in  force  any 
other  power  given  by  this  act  against  the  property  acquired  by  such  prisoner  after  his  dis- 
charge, for  such  sum  of  money  as,  under  all  the  circumstances  of  such  prisoner,  the  court  shall 
order :  such  sum  to  be  distributed  rateablv  amongst  the  creditors :  and  such  further  proceed- 
ings shall  and  mav  be  had,  according  to  the  discretion  of  the  court,  firom  time  to  time,  until 
the  whole  of  the  debts  due  to  the  several  persons  against  whom  such  discharge  shall  have  been 
obtained  shall  be  fiilly  paid  and  satisfied,  together  with  such  costs  as  such  court  shall  think 
fit  to  award ;  and  no  scire  facias  shall  be  necessary  to  revive  such  judgment  on  account  of  any 
lapse  of  time,  but  execution  shall  at  all  times  issue  thereon  by  virtue  of  the  order  of  the  said 
court.  Provided  always  that,  in  case  any  such  application  against  such  prisoner  shall  appear 
to  the  court  to  be  ill-founded  and  vexatious,  it  shall  be  lawfulfor  the  court,  not  only  to  refuse 
to  make  any  order  on  such  application,  but  also  to  dismiss  the  same,  with  such  coats  as  to  the 
ooort  shall  appear  reasonable. 
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TPUdej  Seijt,  who  showed  cause,  relied  on  the  dear  language  of  the  fourtli 
and  sixth  sections  of  the  act,  by  the  first  of  which  the  prisoner  is  bound  at  thi 
time  of  subscribing  his  petition^  not  at  the  time  of  his  diseharge,  to  ex.ecate  aa 
assignment  of  all  his  estate  and  effects,  and  by  the  latter,  to  deliver  in  a  sche- 
dule of  all  the  *property  he  possessed  at  the  time  of  presenting  his  p,^. 
petition*  He  also  urged  that  the  twenty-fifth  section  rendered  it  still  ^ 
more  clear,  that  nothing  passed  by  the  assignment  but  such  property  as  the 
insolvent  possessed  at  the  time  of  executing  it ;  inasmuch  as  a  particular  coone 
was  pointed  out  in  that  section  by  which  Uie  assignee  might  possess  himself 
of  subsequently  acquired  property ;  but  that  course  not  having  been  pursued  bj 
the  defendant,  the  verdict  against  him  must  stand.  The  assignees  of  a  bankrupt 
took,  by  the  assignment,  the  bankrupt*s  subsequently  acquired  property,  bat  that 
was  under  the  provisions  of  a  particular  statute,  which  did  not  affect  insolreati. 

Vaughan,  in  support  of  his  rule,  contended  that  the  provisions  of  the  26th 
section  applied  only  to  property  acquired  subsequently  to  the  insolvent's  final 
discharge,  and  that  it  would  defeat  the  intention  of  the  legislature,  if  the  assignee 
did  not  take  every  thing  that  belonged  to  the  bankrupt  up  to  that  period.  The 
assignment  at  the  time  of  the  petition  was  made  to  a  provisional  assignee,  and 
did  not  affect  the  subsequent  conveyance  to  the  general  assignee,  which  might 
be  postponed  even  to  the  time  of  the  final  discharge ;  and  by  section  17th, 
where  an  insolvent  had,  as  in  the  present  instance,  acted  fraudulently,  that  dis- 
charge might  not  take  place  till  three  years  after  the  petition. 

Best,  C.  J.  At  the  time  this  rule  was  granted,  I  had  no  doubt  what  would 
be  its  ultimate  fate ;  but  as  the  act  for  the  relief  of  insolvent  debtors  is  an  act 
of  great  importance,  and  as  the  question  which  has  been  discussed  is  rather  of 
an  extensive  nature,  we  thought  it  fit  that  the  point  should  be  considered. 
Under  the  common  law,  a  creditor  cannot  get  possession  of  the  property  of  the 
debtor  except  by  a  writ  of  execution  ;  the  ^defendants,  therefore,  must  fvtA 
show  that  the  assignees  of  an  insolvent  debtor  have  his  property  vested  ^ 
in  them  by  the  statute.  But  we  have  looked  through  the  act,  and  can  find  no 
clause  which  vests  in  the  assignees  property  acquired  subsequently  to  the  exe- 
cution of  the  assignment  by  the  insolvent.  The  conveyance  authorized  by  the 
4th  section,  only  transfers  the  property  the  insolvent  had  at  the  time  of  the 
petition,  and  there  is  nowhere  in  the  statute  such  a  provision  as  is  to  be  found 
in  the  13th  of  Eliz.  with  respect  to  bankrupts,  transferring  to  their  assignees 
all  such  personal  property  as  shall  come  to  the  bankrupt.  By  the  6th  section, 
the  insolvent  is  required  to  give  in  a  schedule  of  all  property  which  he  possesses 
at  the  time  of  presenting  his  petition,  but  there  is  no  distinction,  as  has  been 
supposed  in  argument,  between  the  conveyance  to  the  provisionaJ  and  the  per^ 
manent  assignee.  The  7th  section  enacts,  that  when  the  permanent  assignee 
shall  have  accepted  the  appointment,  the  prisoner's  **  estate,  effects,  rights,  and 
powers  vested  in  such  provisional  assignee  as  aforesaid,  shall  immediately  be 
assigned  by  such  provisional  assignee"  to  the  permanent  assignee ;  so  that  the 
latter  takes  no  more  than  was  vested  in  Uie  former.  The  17th  section,  which 
gives  the  commissioners  the  power  of  punishing  the  insolvent  for  fraud,  does 
not  in  any  way  affect  his  ailer  acquired  property;  the  principal  difference 
between  the  two  systems  of  law  is,  that  the  assignees  of  a  bankrupt  are  trusted 
with  a  power  over  his  future  effects  without  further  resort  to  the  commission- 
ers,—-but  the  assignees  of  an  insolvent  must  apply  to  the  Insolvent  Debtors* 
Court,  who  have  authority  to  direct  judgment  to  be  entered,  and  execution 
issued  against  property  subsequently  acquired.  The  insolvent  court  is,  how- 
ever, to  take  care  that  new  creditors,  who  have  furnished  the  means  of  acquiring 
subsequent  property,  shall  be  first  paid :  but  if  this  defence  can  be  *sus-  r^vn 
tained,  the  assignees  would  seize  for  the  benefit  of  the  old  creditors,  and  ^ 
they  who  furnished  the  subsequently  acquired  property  would  get  nothing. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 
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Gasslkk,  J.  The  language  of  the  4th,  6th,  and  7th  seetions  ii  so  unequivo- 
cal, that  no  donbt  can  be  raised  by  any  of  the  subsequent  provisions  of  the  sta- 
tute. The  permanent  assignee  takes  the  same  interest  in  the  insolvent's  pro- 
perty as  the  provisional  assignee,  and  the  provisional  assignee  takes  only  what 
the  insolvent  had  at  the  time  of  subscribing  his  petition.  Property  subsequently 
acquired,  may  be  obtained  under  the  warrant  of  attorney  and  judgment,  on 
which  the  court  is  authorized  to  issue  execution.  But  the  defendant  not  having 
had  recourse  to  any  such  judgment,  the  rule  which  he  has  obtained  must  be 

Discharged. 

STAFFORD  and  Another,  Assignees  of  CLARK  the  Younger,  v.  CLARK  the 

Elder. 

Under  the  general  issue  in  assumpsit,  a  jadgment  recovered  for  the  same  cause  of  action  may 
be  ^iven  m  evidence.  I'fae  payment  of  money  ime  court  on  several  general  counts,^  one  of 
which  only  is  applicable  to  the  plaintifia*  demand,  admits  a  cause  of  action  on  that  count  only. 

In  Trinity  term,  1823,  the  plaintiffs  brought  an  action  of  trover  against  the 
defendant,  in  which  action  they  sought  to  recover  (among  other  thingsj  damages 
for  the  conversion  of  two  bills  of  exchange.  They  obtained  upon  tae  trial  of 
this  cause  a  verdict  for  72/.  >J 

In  Hilary  term  last,  the  plaintiffs  brought  an  action  of  assumpsit  against  the 

*^78n  ^^^^^^^^^  ^of  goods  sold  and  'delivered,  money  lent,  paid,  had  and  re- 

-'  ceived,  and  upon  an  account  stated.     The  defendant  pleaded  the  general 

issue,  and  paid  5/.  into  court  on  three  of  the  counts  in  the  declaration,  one  of 

them  being  the  count  for  money  had  and  received. 

Upon  the  trial  of  this  action  at  the  Middlesex  sittings  after  last  Trinity  term, 
before  Best,  C.  J.,  the  plaintiffs  sought  to  recover  the  amount  of  two  bills  of 
exchange  which  the  bankrupt  had  endorsed  to  the  defendant,  being  the  same 
bills  of  exchange  for  the  conversion  of  which  they  sought  to  recover  damages 
in  the  action  of  trover.  The  defendant  then  gave  the  office  copy  of  the  judg- 
ment in  the  first  action  in  evidence,  as  a  bar  to  the  plaintiffs  recovering  the 
amount  of  those  two  bills  of  exchange ;  this  evidence  was  objected  to  by  the 
plaintiffs'  counsel,  upon  the  ground  that  the  judgment  ought  to  have  been 
pleaded ;  which  objection  was  overruled  by  the  judge,  and  the  judgment  was 
allowed  to  be  given  in  evidence,  in  consequence  of  which  the  plaintiffs,  being 
able  to  prove  nothing  but  an  admission  of  the  defendant  that  30s.  of  the  bank- 
rupt's money  had  come  to  his  hand,  obtained  a  verdict  for  30s.  only  upon  the 
5th  count,  for  money  had  and  received,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit. 

This  term,  Pe//,  Seijt.,  on  the  part  of  the  plaintiffs,  obtained  a  rule  nisi  to 
increase  the  damages  to  39/.  10s.  or  to  have  a  new  trial,  on  the  ground  that  the 
office  copy  of  the  judgment  ought  not  to  have  been  received  in  evidence,  but 
that  the  judgment  should  have  been  pleaded  ;  and  Vaughan^  Serjt.,  on  the  part 
of  the  defendant,  obtained  a  rule  nisi  to  enter  a  nonsuit. 

The  two  rules  were  now  discussed  together. 

PeU,  The  judgment  ought  not  to  have  been  received  in  evidence  under  the 
general  issue.  There  are  two  species  of  trial ;  one,  per  pais,  the  other,  per 
*3791  '^^^f^^^i'^  <  *^  ^^^  latter  the  judges  alone  are  competent,  as  the  lay  gents* 
-*  are  unable  to  understand  the  true  effect  of  the  record ;  and  yet,  if  the 
judgment  were  produced  to  the  jury  as  a  conclusive  answer  to  the  plaintiffs* 
demand,  the  jury  would  be  called  on  to  pronounce  an  opinion  on  the  effect  and 
import  of  a  record.  In  Voof^ht  v.  TVintK  2  B.  diD  A.  008,  Abbott,  C.  J., 
says, «« I  am  aware,  that  in  Bird  v.  Randal^  Lord  Mansfibld  is  reported  to 
have  said,  that  a  former  recovery  need  not  be  pleaded,  but  will  be  a  bar  when 

f'ven  in  evidence.     I  cannot,  however,  accede  to  that,  for  the  very  first  thing 
learnt  in  the  study  of  the  law,  was,  that  a  judgment  recovered  must  be  plead 
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WUde^  Seijt,  who  showed  cause,  relied  on  the  elear  language  of  the  fourth 
and  sixth  sections  of  the  act,  by  the  first  of  which  the  prisoner  is  bound  al  the 
time  of  9ub9eribing  his  petition,  not  at  the  time  of  his  discharge,  to  execute  an 
assignment  of  all  his  estate  and  effects,  and  by  the  latter,  to  deliver  in  a  seho- 
dule  of  all  the  '^property  he  possessed  at  the  time  of  presenting  his  r^^jh 
petition.  He  also  urged  that  the  twenty-fifth  section  rendered  it  still  ^ 
more  clear,  that  nothing  passed  by  the  assignment  but  such  property  as  the 
insolvent  possessed  at  the  time  of  executing  it ;  inasmuch  as  a  particular  course 
was  pointed  out  in  that  section  by  which  the  assignee  might  possess  himself 
of  subsequently  acquired  property ;  but  that  course  not  having  been  pursued  bj 
the  defendant,  the  verdict  against  him  must  stand.  The  assignees  of  a  bankrupt 
took,  by  the  assignment,  the  bankrupt's  subsequently  acquired  property,  but  that 
was  under  the  provisions  of  a  particular  statute,  which  did  not  affect  insolvents. 

Vaughan,  in  support  of  his  rule,  contended  that  the  provisions  of  the  26(h 
section  applied  only  to  property  acquired  subsequently  to  the  insolvent's  final 
discharge,  and  that  it  would  defeat  the  intention  of  the  legislature,  if  the  assignee 
did  not  take  every  thing  that  belonged  to  the  bankrupt  up  to  that  period.  The 
assignment  at  the  time  of  the  petition  was  made  to  a  provisional  assignee,  sod 
did  not  affect  the  subsequent  conveyance  to  the  general  assignee,  which  might 
be  postponed  even  to  the  time  of  the  final  discharge ;  and  by  section  17th, 
where  an  insolvent  had,  as  in  the  present  instanee,  acted  fraudulently,  that  dis- 
charge might  not  take  place  till  three  years  after  the  petition. 

Best,  C.  J.  At  the  time  this  rule  was  granted,  I  had  no  doubt  what  would 
be  its  ultimate  fate ;  but  as  the  act  for  the  relief  of  insolvent  debtors  is  an  act 
of  great  importance,  and  as  the  question  which  has  been  discussed  is  rather  of 
an  extensive  nature,  we  thought  it  fit  that  the  point  should  be  considered. 
Under  the  common  law,  a  creditor  cannot  get  possession  of  the  property  of  the 
debtor  except  by  a  writ  of  execution ;  the  ^defendants,  therefore,  must  r«o7a 
show  that  the  assignees  of  an  insolvent  debtor  have  his  property  vested  ^ 
in  them  by  the  statute.  But  we  have  looked  through  the  act,  and  can  find  no 
clause  which  vests  in  the  assignees  property  acquired  subsequently  to  the  exe- 
cution of  the  assignment  by  the  insolvent.  The  conveyance  authorized  by  the 
4  th  section,  only  transfers  the  property  the  insolvent  had  at  the  time  of  the 
petition,  and  there  is  nowhere  in  the  statute  such  a  provision  as  is  to  be  found 
in  the  13th  of  Eliz.  with  respect  to  bankrupts,  transferring  lo  their  assi^^nees 
all  such  personal  property  as  shall  come  to  the  bankrupt.  By  the  6th  section, 
the  insolvent  is  required  to  give  in  a  schedule  of  all  property  which  he  possesses 
at  the  time  of  presenting  his  petition,  but  there  is  no  distinction,  as  has  been 
supposed  in  argument,  between  the  conveyance  to  the  provisional  and  the  pe^ 
manent  assignee.  The  7th  section  enacts,  that  when  the  permanent  assignee 
shall  have  accepted  the  appointment,  the  prisoner's  **  estate,  effects,  rights,  and 
powers  vested  in  such  provisional  assignee  as  aforesaid,  shall  immediately  be 
assigned  by  such  provisional  assignee"  to  the  permanent  assignee ;  so  that  the 
latter  takes  no  more  than  was  vested  in  Uie  former.  The  17th  section,  which 
gives  the  commissioners  the  power  of  punishing  the  insolvent  for  fraud,  does 
not  in  any  way  affect  his  after  acquired  property;  the  principal  difference 
between  the  two  systems  of  law  is,  that  the  assignees  of  a  bankrupt  are  tnisied 
with  a  power  over  his  future  effects  without  further  resort  to  the  commission- 
ers«— -but  the  assignees  of  an  insolvent  must  apply  to  the  Insolvent  Debtors* 
Court,  who  have  authority  to  direct  judgment  to  be  entered,  and  execution 
issued  against  property  subsequendy  acquired.  The  insolvent  court  is,  how- 
ever, to  take  care  that  new  creditors,  who  have  furnished  the  means  of  acquirinf 
subsequent  property,  shall  be  first  paid :  but  if  this  defence  can  be  ^sus-  r^vn 
tained,  the  assignees  would  seize  for  the  benefit  of  the  old  creditors,  and  <- 
they  who  furnished  the  subsequently  acquired  property  would  get  nothing. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 
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Gaselik,  J.  The  language  of  the  4th,  6th,  and  7th  sections  is  so  unequivo- 
cal, that  no  donbt  can  be  raised  l^y  any  of  the  subsequent  provisions  of  the  sta- 
tute. The  permanent  assignee  takes  the  same  interest  in  the  insolvent's  pro- 
perty as  the  provisional  assignee,  and  the  provisional  assignee  takes  only  what 
the  insolvent  had  at  the  time  of  subscribing  his  petition.  Property  subsequently 
acquired,  may  be  obtained  under  the  warrant  of  attorney  and  judgment,  on 
which  the  court  is  authorized  to  issue  execution.  But  the  defendant  not  having 
had  recourse  to  any  such  judgment,  the  rule  which  he  has  obtained  must  be 

Dischaiged. 

STAFFORD  and  Another,  Assignees  of  CLARK  the  Younger,  v.  CLARK  the 

Elder. 

Under  the  ipneral  issne  in  ssmimpnt,  a  jadgment  recovered  for  the  same  cauae  of  action  may 
be  ^iven  in  evidence.  I'he  payment  of  money  into  court  on  several  general  coant8,^one  of 
which  only  ia  applicable  to  the  plaint ifia'  demand,  admits  a  cauae  of  action  on  that  count  only. 

In  Trinity  term,  1823,  the  plaintiflfs  brought  an  action  of  trover  against  the 
defendant,  in  which  action  they  sought  to  recover  (among  other  things^  damages 
for  the  conversion  of  two  bills  of  exchange.  They  obtained  upon  tae  trial  of 
this  cause  a  verdict  for  72/.  -J 

In  Hilary  term  last,  the  plaintiiTs  brought  an  action  of  assumpsit  against  the 

*S7^1  ^^^^^^^^^  ^^r  goods  sold  and  'delivered,  money  lent,  paid,  had  and  re- 

-'  ceived,  and  upon  an  account  stated.     The  defendant  pleaded  the  general 

issue,  and  paid  5/.  into  court  on  three  of  the  counts  in  the  declaration,  one  of 

them  being  the  count  for  money  had  and  received. 

Upon  the  trial  of  this  action  at  the  Middlesex  sittings  after  last  Trinity  term, 
before  Best,  C.  J.,  the  plaintiffs  sought  to  recover  the  amount  of  two  bills  of 
exchange  which  the  bankrupt  had  endorsed  to  the  defendant,  being  the  same 
bills  of  exchange  for  the  conversion  of  which  they  sought  to  recover  damages 
in  the  action  of  trover.  The  defendant  then  gave  the  office  copy  of  the  judg- 
ment in  the  first  action  in  evidence,  as  a  bar  to  the  plaintiffs  recovering  the 
amount  of  those  two  bills  of  exchange ;  this  evidence  was  objected  to  by  the 
plaintiffs'  counsel,  upon  the  ground  that  the  judgment  ought  to  have  been 
pleaded ;  which  objection  was  overruled  by  the  judge,  and  the  judgment  was 
allowed  to  be  given  in  evidence,  in  consequence  of  which  the  plaintiffs,  being 
able  to  prove  nothing  but  an  admission  of  the  defendant  that  30s.  of  the  bank- 
rupt's money  had  come  to  his  hand,  obtained  a  verdict  for  30s.  only  upon  the 
5th  count,  for  money  had  and  received,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit. 

This  term,  Pe//,  Seijt.,  on  the  part  of  the  plaintiffs,  obtained  a  rule  nisi  to 
increase  the  damages  to  39/.  lOs,  or  to  have  a  new  trial,  on  the  ground  that  the 
office  copy  of  the  judgment  ought  not  to  have  been  received  in  evidence,  but 
that  the  judgment  should  have  been  pleaded  ;  and  Vaughan^  Serjt.,  on  the  part 
of  the  defendant,  obtained  a  rule  nisi  to  enter  a  nonsuit. 

The  two  rules  were  now  discussed  together. 

PeU,  The  judgment  ought  not  to  have  been  received  in  evidence  under  the 
general  issue.  There  are  two  species  of  trial ;  one,  per  pais,  the  other,  per 
*3791  ^^^'^^^'^  «  *^  ^^3  latter  the  judges  alone  are  competent,  as  the  lay  gents* 
-I  are  unable  to  understand  the  true  effect  of  the  record ;  and  yet,  if  the 
judgment  were  produced  to  the  jury  as  a  conclusive  answer  to  the  plaintiffs' 
demand,  the  jury  would  be  called  on  to  pronounce  an  opinion  on  the  effect  and 
import  of  a  record.  In  Foof^ht  v.  TVineh,  2  B.  diD  A.  668,  Abbott,  C.  J., 
says,  *'  I  am  aware,  that  in  Bird  v.  Randal,  Lord  Mansfisld  is  reported  to 
have  said,  that  a  former  recovery  need  not  be  pleaded,  but  will  be  a  bar  when 

f'ven  in  evidence.     I  cannot,  however,  accede  to  that,  for  the  very  first  thing 
learnt  in  the  study  of  the  law,  was,  that  a  judgment  recovered  must  be  plead 
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WUde^  Seijt,  who  showed  cause,  relied  on  the  elear  language  of  the  fourth 
and  sixth  sections  of  the  act,  by  the  first  of  which  the  prisoner  is  bound  at  the 
time  of  mbaeribing  ki9  petition,  not  at  the  time  of  his  diseharge,  to  execute  an 
assignment  of  all  his  estate  and  effects,  and  by  the  latter,  to  deliver  in  a  sche- 
dule of  all  the  ^property  he  possessed  a/  the  time  of  presenting  his  r«a«. 
petition.  He  also  urged  that  the  twenty-fifth  section  rendered  it  still  I- 
more  clear,  that  nothing  passed  by  the  assignment  but  such  property  as  the 
insolvent  possessed  at  the  time  of  executing  it ;  inasmuch  as  a  particular  course 
was  pointed  out  in  that  section  by  which  fiie  assignee  might  possess  himself 
of  subsequently  acquired  property ;  but  that  course  not  having  been  pursued  by 
the  defendant,  the  verdict  against  him  must  stand.  The  assignees  of  a  bankrupt 
took,  by  the  assignment,  the  bankrupt's  subsequently  acquired  property,  but  that 
was  under  the  provisions  of  a  particular  statute,  which  did  not  affect  insolvents. 

Vauglum^  in  support  of  his  rule,  contended  that  the  provisions  of  the  25th 
section  applied  only  to  property  acquired  subsequently  to  the  insolvents  final 
discharge,  and  that  it  would  defeat  the  intention  of  the  legislature,  if  the  assignee 
did  not  take  every  thing  that  belonged  to  the  bankrupt  up  to  that  period.  The 
assignment  at  the  time  of  the  petition  was  made  to  a  provisional  assignee,  and 
did  not  affect  the  subsequent  conveyance  to  the  general  assignee,  which  might 
be  postponed  even  to  the  time  of  the  final  discharge ;  and  by  section  17th, 
where  an  insolvent  had,  as  in  the  present  instanee,  acted  fraudulently,  that  dis- 
charge might  not  take  place  till  three  years  afler  the  petition. 

Best,  C.  J.  At  the  time  this  rule  was  granted,  I  had  no  doubt  what  would 
be  its  ultimate  fate ;  but  as  the  act  for  the  relief  of  insolvent  debtors  is  an  act 
of  great  importance,  and  as  the  question  which  has  been  discussed  is  rather  of 
an  extensive  nature,  we  thought  it  fit  that  the  point  should  be  considered. 
Under  the  common  law,  a  creditor  cannot  get  possession  of  the  property  of  the 
debtor  except  by  a  writ  of  execution ;  the  ^defendants,  therefore,  must  r^^a 
show  that  the  assignees  of  an  insolvent  debtor  have  his  property  vested  ^ 
in  them  by  the  statute.  But  we  have  looked  through  the  act,  and  can  find  no 
clause  which  vests  in  the  assignees  property  acquired  subsequently  to  the  exe- 
cution of  the  assignment  by  the  insolvent.  The  conveyance  authorized  by  the 
4th  section,  only  transfers  the  property  the  insolvent  had  at  the  time  of  the 
petition,  and  there  is  nowhere  in  the  statute  such  a  provision  as  is  to  be  found 
in  the  Idth  of  Eliz.  with  respect  to  bankrupts,  transferring  to  their  assignees 
all  such  personal  property  as  shall  come  to  the  bankrupt.  By  the  6th  section, 
the  insolvent  is  required  to  give  in  a  schedule  of  all  property  which  he  possesses 
at  the  time  of  presenting  his  petition,  but  there  is  no  distinction,  as  has  been 
supposed  in  argument,  between  the  conveyance  to  the  provisional  and  the  per- 
manent assignee.  The  7th  section  enacts,  that  when  the  permanent  assignee 
shall  have  accepted  the  appointment,  the  prisoner's  «*  estate,  effects,  rights,  and 
powers  vested  in  such  provisional  assignee  as  aforesaid,  shall  immediately  be 
assigned  by  such  provisional  assignee"  to  the  permanent  assignee ;  so  that  the 
latter  takes  no  more  than  was  vested  in  die  former.  The  17th  section,  which 
gives  the  commissioners  the  power  of  punishing  the  insolvent  for  fraud,  does 
not  in  any  way  affect  his  after  acquired  property;  the  principal  difference 
between  the  two  systems  of  law  is,  that  the  assignees  of  a  bankrupt  are  trusted 
with  a  power  over  his  future  effects  without  further  resort  to  the  commission- 
ers,—- but  the  assignees  of  an  insolvent  must  apply  to  the  Insolvent  Debtors' 
Court,  who  have  authority  to  direct  judgment  to  be  entered,  and  execution 
issued  against  property  subsequently  acquired.  The  insolvent  court  is,  how- 
ever, to  take  care  that  new  creditors,  who  have  furnished  the  means  of  acquiring 
subsequent  property,  shall  be  first  paid :  but  if  this  defence  can  be  ^sus-  r-mvrt 
tained,  the  assignees  would  seize  for  the  benefit  of  the  old  creditors,  and  ^ 
they  who  furnished  the  subsequently  acquired  property  would  get  nothing. 

Park,  J.,  and  Bvrrouoh,  J.,  concurred. 
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Oaselbe,  J.  The  language  of  the  4th,  6th,  and  7th  sections  is  so  unequivo- 
cal, that  no  donht  can  he  raised  by  any  of  the  subsequent  proyisions  of  the  sta- 
ttite.  The  permanent  assignee  takes  the  same  interest  in  the  insolvent's  pro- 
perty as  the  provisional  assignee,  and  the  provisional  assignee  takes  only  what 
the  insolvent  had  at  the  time  of  subscribing  his  petition.  Property  subsequently 
acquired,  may  be  obtained  under  the  warrant  of  attorney  and  judgment,  on 
which  the  court  is  authorized  to  issue  execution.  But  the  defendant  not  having 
had  recourse  to  any  such  judgment,  the  rule  which  he  has  obtained  must  be 

Dischaiged. 

STAFFORD  and  Another,  Assignees  of  CLARK  the  Younger,  v.  CLARK  the 

Elder. 

Under  the  |[eiieral  issne  in  aBmimpait,  a  judgment  recovered  for  the  same  cause  of  action  may 
be  given  m  evidence.  I'he  payment  of  money  into  court  on  several  general  counta,^one  of 
which  only  is  applicable  to  the  plaint ifia*  demand,  admits  a  cause  of  acuon  on  that  count  only. 

In  Trinity  term,  1823,  the  plaintiffs  brought  an  action  of  trover  against  the 
defendant,  in  which  action  they  sought  to  recover  (among  other  thingsj  damages 
for  the  conversion  of  two  bills  of  exchange.  They  obtained  upon  toe  trial  of 
this  cause  a  verdict  for  72l.  J 

In  Hilary  term  last,  the  plaintiffs  brought  an  action  of  assumpsit  against  the 

*378n  ^^^^^^^^^  ^^^  goods  sold  and  'delivered,  money  lent,  paid,  had  and  re- 

■^  ceived,  and  upon  an  account  stated.     The  defendant  pleaded  the  general 

issue,  and  paid  6/.  into  court  on  three  of  the  counts  in  the  declaration,  one  of 

them  being  the  count  for  money  had  and  received. 

Upon  the  trial  of  this  action  at  the  Middlesex  sittings  after  last  Trinity  term, 
before  Best,  C.  J.,  the  plaintiffs  sought  to  recover  the  amount  of  two  bills  of 
exchange  which  the  bankrupt  had  endorsed  to  the  defendant,  being  the  same 
bills  of  exchange  for  the  conversion  of  which  they  sought  to  recover  damages 
in  the  action  of  trover.  The  defendant  then  gave  the  office  copy  of  the  judg- 
ment in  the  first  action  in  evidence,  as  a  bar  to  the  plaintiffs  recovering  the 
amount  of  those  two  bills  of  exchange ;  this  evidence  was  objected  to  by  the 
plaintiffs'  counsel,  upon  the  ground  that  the  judgment  ought  to  have  been 
pleaded ;  which  objection  was  overruled  by  the  judge,  and  the  judgment  was 
allowed  to  be  given  in  evidence,  in  consequence  of  which  the  plaintiffs,  being 
^le  to  prove  nothing  but  an  admission  of  the  defendant  that  30s.  of  the  bank- 
rupt's money  had  come  to  his  hand,  obtained  a  verdict  for  30s.  only  upon  the 
5th  count,  for  money  had  and  received,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit. 

This  term,  Fell,  Serjt.,  on  the  part  of  the  plaintiffs,  obtained  a  rule  nisi  to 
increase  the  damages  to  30/.  10s.  or  to  have  a  new  trial,  on  the  ground  that  the 
office  copy  of  the  judgment  ought  not  to  have  been  received  in  evidence,  but 
that  the  judgment  should  have  been  pleaded  ;  and  Vaughan,  Seijt.,  on  the  part 
of  the  defendant,  obtained  a  rule  nisi  to  enter  a  nonsuit. 

The  two  rules  were  now  discussed  together. 

Pell,  The  judgment  ought  not  to  have  been  received  in  evidence  under  the 
general  issue.  There  are  two  species  of  trial ;  one,  per  pais,  the  otlier,  per 
*3701  i^cordum  ;  *to  the  latter  the  judges  alone  are  competent,  as  the  lay  gents* 
•^  are  unable  to  understand  the  true  effect  of  the  record ;  and  yet,  if  the 
judgment  were  produced  to  the  jury  as  a  conclusive  answer  to  the  plaintiffs' 
demand,  the  jury  would  be  called  on  to  pronounce  an  opinion  on  the  effect  and 
import  of  a  record.  In  Voof^ht  v.  frinch,  2  B.  dlr  A.  668,  Abbott,  C.  J., 
says,  •«  I  am  aware,  that  in  Bird  v.  Randal,  Lord  Mansfibld  is  reported  to 
have  said,  that  a  former  recovery  need  not  be  pleaded,  but  will  be  a  bar  when 

f'ven  in  evidence.     I  cannot,  however,  accede  to  that,  for  the  very  first  thing 
learnt  in  the  study  of  the  law,  was,  that  a  judgment  recovered  must  be  plead 
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ed :  that  has  so  strongly  engrafted  itself  on  my  mind  as  a  general  principle*  that 
nothing  I  have  heard  in  argument  has  shaken  it."  With  respect  to  ihe  rule  u> 
enter  a  nonsuit,  the  payment  of  money  into  court,  on  three  counts,  admits  that 
something  is  due  on  each :  the  evidence  at  the  trial  applied  only  to  one ;  and 
the  plaintiff  is  entitled  to  a  verdict  on  the  other  two. 

Vaugkan  and  Croas^  Serjts.,  for  the  defendant.  The  judgment  was  receiv- 
ahle  in  evidence,  and  conclusive  against  the  plaintiff. 

First,  it  was  receivable : 

The  result  of  the  numerous  cases  is,  that  a  judgment  when  pleaded,  is  a 
bar, — an  estoppel : — when  produced  in  evidence,  is  sufficient  to  defeat  the 
claim  of  the  party  against  whom  it  is  adduced,  if  the  evidence  in  the  second 
action  is  the  same  as  would  have  supported  the  first.  OtUram  v.  Morewood^ 
3  East,  345 ;  Duchess  of  KingstorCa  case,  1 1  St.  Tr.  261 ;  Burrows  v.  Je- 
minOf  1  Str.  733 ;  Hitchin  v.  Campbell^  3  Wils.  304.  Even  in  VoogJU  v. 
Winch  the  judgment  was  received  in  ^evidence,  and  the  only  question  r «qqq 
was  as  to  its  conclusiveness.  Indeed  the  principle  is  universally  recog-  ^ 
nised,  that  under  non-assumpsit  the  defendant  may  give  in  evidence  any  thing 
which  shows  that  the  plaintiff  had  not,  at  the  commencement  of  the  suit,  a  valid 
subsisting  cause  of  action:  Moses  v.  M^Farlan\  2  Burr.  1012:  as  payment, 
1  lid.  Raym.  217 ;  foreign  attachment,  1  Salk.  280.  201 ;  accord  and  satisfac- 
tion, 1  Ld.  Raym.  566 ;  arbitrament,  Ld.  Raym.  1022 ;  or  a  release,  Doug. 
106,  3  Esp.  234.  Trevivan  v.  Lawrence^  Salk.  276,  is  the  only  case  that 
gives  any  ground  for  saying,  that  a  defendant  who  has  omitted  to  plead  a  judg- 
ment has  thereby  made  his  election,  and  that  the  jury  are  not  bound  by  estop- 
pel. But  the  estoppel  there  spoken  of  is  only  that  which  is  stricUy  called  an 
estoppel ;  that  is,  by  act  of  the  party  ;  and  the  point  is  fully  explained  in  Raw* 
lins^s  case,  4  Rep.  52. 

Secondly,  If  admitted,  the  judgment  is  conclusive.  In  the  Duchess  of  King* 
stones  case  this  is  expressly  laid  down  by  De  Grey,  J.  Lord  Mansfield^s 
language  in  Bird  v.  Randcd^  3  Burr.  1353,  is  to  the  same  effect ;  and  in  Geytr 
v.  Aguilar^  7  T.  R.  681,  the  sentence  of  a  foreign  court  was  deemed  conclu- 
sive against  underwriters.  [The  Court  here  intimated  that  they  were  satisfied 
on  this  point.]  The  payment  of  money  into  court  on  several  general  counts, 
one  of  which  only  is  applicable  to  the  plaintiffs'  demand,  admits  a  cause  of 
action  on  that  count  only. 

PelL  In  none  of  the  cases  cited  does  it  expressly  appear  that  the  judgment 
of  a  superior  court  has  been  given  in  evidence  under  the  general  issue.  If  it 
is  pleaded,  the  plaintiff  may  reply,  as  in  Seddon  v.  7></o^,  6  T.  R.  607,  that 
the  promises  in  the  second  action  are  not  the  identical  ^promises  on  ra^qQi 
which  judgment  was  recovered  in  the  first ;  but  unless  it  be  pleaded  he  ^ 
may  be  altogether  taken  by  surprise.  The  expressions  of  Abbott,  C.  J.,  in 
Vooght  V.  fflnch  are  unqualified ;  and  that  is  the  latest  authority  on  the  point. 

Park,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered,  and  that  the 
copy  of  the  judgment  was  properly  received  in  evidence.  That  a  record  is  ad- 
missible in  evidence  before  a  jury,  I  have  no  doubt;  and  if  we  hold  otherwise 
we  must  oppose  all  the  cases  which  have  been  decided  on  the  subject.  If,  in- 
deed, the  party  wishes  that  it  should  operate  as  a  bar  to  the  action,  he  must 
'  plead  it ;  but  when  he  omits  to  do  this,  he  may  give  it  in  evidence  under  the 
general  issue.  I  do  not  enter  into  the  question  of  the  conclusiveness  of  such  a 
document  when  it  is  produced  in  evidence  :  Lord  Mansfield  thought  it  con- 
clusive, but  my  Lord  Chief  Justice  Abbott  seems  to  consider  it  otherwise : 
upon  that  point,  therefore,  I  abstain  from  giving  any  opinion ;  but  as  to  its  ad- 
missibility in  evidence,  I  entertain  no  doubt.  It  must,  however,  be  shown  to 
relate  to  the  same  parties  and  the  same  subject-matter;  and  in  determining  this, 
the  jury  will  not  take  more  upon  themselves  than  they  might  be  called  on  to 
do  if  the  judgment  were  pleaded  in  bar,  and  the  plaintiff  were  to  reply  that  it 
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did  not  relate  to  the  sune  matters  as  the  action  in  which  it  is  pleaded.  The 
record,  therefore,  ia  not  put  in  for  the  jury  to  Xry  its  validity,  but  merely  as  a 
circumstance  from  which  they  may  infer  that  the  plaintiff's  claim  has  been 
satisfied.  The  sum  which  the  defendant  is  alleged  to  have  received  on  the 
bankrupt's  account  being  covered  by  the  money  paid  into  court,  the  rule  for 
entering  a  nonsuit  must  be  made  absolute. 
*3821       *BuRROueH,  J.,  concurred  as  to  the  admissibility  of  the  judgment  in 

•^  evidence,  though  not  as  conclusive  of  itself;  and  observed  on  the  mis- 
chievous consequences  of  allowing  a  plaintiff  to  maintain  more  than  one  suit  for 
the  same  cause  of  action. 

Gaselee,  J.  The  only  point  on  which  I  shall  deliver  any  opinion  is,  as  to 
the  admissibility  of  the  record  in  evidence  on  the  general  issue ;  upon  the  ques- 
tion of  conclusiveness  I  do  not  think  it  necessary  to  enter.  Now  there  is  not 
a  single  case  which  decides  that  a  record  is  inadmissible  in  evidence  before  a 
jury  ;  and  the  only  authority  that  looks  that  way,  is  the  language  of  Lord  Ghirf 
Justice  Abbott  in  Vooght  v.  Wmch;  but,  taking  the  whole  judgment  together, 
all  his  lordship  seems  to  have  meant  is,  that  in  order  to  render  the  judgment  p 
conclusive  bar  to  the  action,  it  must  be  pleaded. 

Best,  G.  J.  I  had  never  any  doubt,  but  that  if  a  plaintiff  having  several 
causes  of  action  against  a  defendant  on  a  trial  offers  evidence  on  those  causes, 
and  fails  for  want  of  sufficient  evidence  to  establish  some  of  them,  he  cannot 
bring  another  action  for  those  causes  of  action  on  which  he  failed.  If  plaintiffs 
were  permitted  to  repeat  those  attempts  to  recover  the  same  demand,  they  might 
increase  costs  against  a  defendant  to  a  ruinous  extent.  Wherever  a  plaintiff  fails 
to  recover  all  that  he  is  entitled  to  for  want  of  sufficient  proof  on  the  first  trial, 
he  should  move  to  set  aside  the  verdict  that  he  has  obtained,  and  then  the  couH 
takes  care  that  he  shall  pay  the  costs  of  the  first  trial,  so  that  the  defendant  may 
not  suffer  from  the  plaintiff's  not  being  prepared  at  that  trial.  This  was  the 
course  pursued  in  Hall  v.  Stone^  1  Str.  615,  and  Markham  v.  Middleton^  2 
*^fi^n      ''*  ^^^^-     ^"  'consequence  of  what  was  said  by  Lord  C.  J.  Abbott 

-'  in  Vooght  V.  IFinchj  I  doubted  whether  the  defendant  could  set  up  this 
defence  on  the  general  issue :  but  Bird  v.  Randal  and  Burrows  v.  Jemino 
have  entirely  removed  that  doubt.  Whatever  puts  an  end  to  the  plaintiff's 
cause  of  action  may  be  given  in  evidence  on  the  plea  of  non-assumpsit  The 
defendant,  it  appeared,  had  acknowledged  that  he  had  received  thirty  shillings 
from  the  bankrupt,  and  which  thirty  shillings  was  not  sought  to  be  recovered  in 
the  present  cause.  He  had  paid  into  court  five  pounds  on  three  counts.  The 
thirty  shillings  was  recoverable  under  one  of  these  counts  only.  It  was  insisted 
by  the  plaintiff's  counsel,  that  payment  of  money  into  court  admitted  that  some- 
thing was  due  on  each  of  the  counts  on  which  it  was  paid  in,  and,  therefore, 
that  he  must  have  a  verdict  on  two  of  the  three  counts.  As  there  is  much  con- 
fusion in  the  cases  respecting  the  effect  of  paying  money  into  court,  I  allowed 
plaintiff  to  take  a  verdict  for  the  thirty  shillings,  and  gave  defendant  leave  to 
move  to  enter  a  nonsuit  I  am  of  opinion  that  the  payment  of  the  money  into 
court  on  several  general  counts,  one  of  which  only  is  applicable  to  the  plaintiff's 
demand,  admits  a  cause  of  action  on  that  count  only.  The  sum  paid  in,  ex 
ceeding  plaintiff's  demand  on  the  count  that  applied  to  it,  the  defendant's  rule 
for  a  nonsuit  must  be  made  absolute,  and  the  plaintiff's  rule  for  adding  the  sum 
sought  to  be  recovered  in  the  former  action  to  the  thirty  shillings  must  be 

Discharged. 

•884]  •REEDER  v.  BLOOM. 

Whers  it  is  not  inconsistent  with  the  justice  of  the  cane,  the  oonrt  will,  after  verdict,  amend 

the  record  by  the  insertion  of  a  similiter. 

Trbspass  for  assault  and  battery.    Pleas,  first,  general  issue ;  second  and 
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iSfth,  son  assault  demesne ;  third  and  fourth,  that  plaintiff  inyaded  the  defend- 
ant's pew,  and  that  he  necessarily  resisted  her  in  defence  of  his  ezclusive  pos- 
session thereof. 

Replication.  As  to  the  first  plea  whereof  the  defendant  hath  put  himself 
upon  the  country,  the  plaintiff  doth  the  like.  As  to  the  second,  third,  fourth, 
and  fifth,  de  injuria  sua  propria ;  concluding,  **  and  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  ^.;'*  then,  without  any  similiter,  the  issue 
roll  proceeded,  •*  therefore,  as  well  to  try  this  issue  as  die  said  other  issues 
between  the  parties  aforesaid,  the  sheriff  is  commanded  that  he  cause  to  come 
herein  twelve,  Slc,  by  whom,  ^.,  and  who  neither,  ^.,  to  recognise,  ^., 
because  as  well,  ^.*' 

At  the  trial  of  the  cause  at  the  last  Norwich  assizes,  before  the  lord  chief 
baron,  a  verdict  was  found  for  the  plaintiff,  damages  one  shilling,  and  the  judge 
did  not  certify. 

WUde^  Seijt.,  obtained  a  rule  nisi  to  enter  up  the  verdict  on  the  general  issae 
only,  or  set  aside  the  verdict  as  irregular  for  want  of  a  similiter ;  and 

Cro88,  Seijt.,  obtained  a  rule  nisi  to  amend  the  nisi  prius  record  by  adding 
the  similiter. 

The  two  rules  now  came  on  to  be  heard  together. 

*0n  the  part  of  the  defendant,  Griffith  v.  Crockfbrdf  3  B.  dD  B.  1,  r»oQit 
6  B.  M.  61,  and  Ferrers  v.  Weall,  2  B.  M.  215,  were  cited,  and  it  was  ^ 
urged  that  both  parties  being  to  blame,  no  injustice  would  be  done  by  granting 
the  defendant's  application  to  confine  the  verdict  to  the  general  issue. 

For  the  plaintiff,  Sayer  v.  Pocoek,  Gowp.  407,  was  relied  on. 

Best,  C.J.  It  is  in  the  discretion  of  the  court  whether  or  no  they  will  allow 
•the  amendment  which  has  been  prayed.  Now  a  defendant  who  puts  upon  the 
record  pleas  which  he  is  unable  to  prove,  ought  to  pay  the  costs  which  he  occa- 
sions to  the  other  party  by  increasing  the  number  of  points  on  which  he  must 
-come  prepared  at  the  trial.  But  we  are  told  that  we  ought  not  to  make  the  pre- 
sent defendant,  who  stands  in  this  situation,  pay  costs,  because  there  is  on  the 
record  the  omission  of  a  similiter.  In  answer  to  this,  the  case  of  Sayer  v.  Po- 
tock  has  been  cited,  which  we  find  it  impossible  to  distinguish  from  the  present. 
It  has  been  urged,  however,  that  there  are  two  decisions  in  this  court  which  are 
at  variance  with  the  former.  First,  Fsrrere  v.  WealL  That  is  a  very  differ- 
ent case  from  the  present ;  the  party  there  did  not  pray  merely  to  fill  up  an 
«tc.  and  add  a  similiter,  but  also  to  insert  a  traverse,  and  this  i^r  the  defect 
had  been  pointed  out  to  him  previously  to  the  trial.  Then,  in  Griffith  t. 
Crockfordy  according  to  the  report  in  Moore,  the  record  was  sent  to  the  attorney, 
«nd  he  was  called  on  before  trial  to  amend,  but  refused.  That  case,  therefore, 
is  also  distinguishable  from  the  present.  As  far  then  as  authority  goes,  we  are 
warranted  in  permitting  the  amendment,  and  in  justice  we  ought  to  do  so. 

*Park,  J.,  and  Burrouoh,  J.,  concurred.  r*^ftll 

Gasblbe,  J.     An  amendment  similar  to  that  now  prayed,  was  per-  ^ 
mitted  in  Grundy  v.  MeU^  1  N.  R.  28,  as  well  as  in  Sayer  v.  Pocoek^  and  ac- 
cording to  2  Wms.  Saunders,  310,  n.  6,  the  defect  is  one  which  may  be  reme- 
died at  any  time. 

The  plaintiff's  rule,  therefore,  must  be  made  absolute,  and  the  defendant's 

Dischaiged. 

FLOTD,  Demandant ;  SIMMONS,  Tenant. 

Fine. — Amendment. 

The  fine  was  levied  in  1768,  and  in  the  deed  to  lead  to  uses  the  property 
was  described  as  four-fifths  of  certain  premises  in  the  parish  of  Eynsford.  In 
the  fine  it  was  described  to  be  in  Dartford,  which  is  a  few  miles  distant  from 
Eynsford. 
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Upon  an  affidavit  from  an  attorney  of  Dartford,  that  he  was  acquainted  with 
moat  of  the  titles  in  the  place ;  that  he  had  searched  the  parochial  books,  and 
had  made  every  possible  inquiry ;  that  no  one  who  knew  the  parties  to  the  fine 
ever  heard  of  their  having  any  property  in  Dartford,  and  that  the  deponent  be- 
lieved they  never  had, 

The  Court,  on  the  motion  of  Pe/?,  Seijt.,  permitted  the  word  Dartford  to  b^ 
erased,  and  the  word  Eynsford  to  be  substituted  for  it  on  the  fine. 


•887]  •DENMAN  v.  BULL. 

Costs  allowed  on  sn  interlocutory  proceeding  in  a  writ  of  entry. 

PeU^  Serjt.,  moved  for  a  rule  to  show  cause  why  the  prothonotary  should 
not  review  his  taxation,  he  having  allowed  costs  on  an  interlocutory  proceeding 
in  a  writ  of  entry,  a  writ  on  which  no  statute  had  made  any  provision  for  costs. 

But  the  Court  said  it  had  always  been  usual  to  allow  costs  in  such  proceed- 
ings ;  as  on  applications  to  amend,  and  the  like ;  and  that  costs  on  interlocutory 
proceedings  in  general  rested  on  the  discretion  of  the  court,  tlie  statute  of  Glou- 
cester only  providing  for  final  judgment. 

Rule  refused. 


GALLEY  V.  BARRINGTON  and  Others. 

Settlement  to  the  use  of  J.  6.  for  life,  remsinder  to  the  use  of  the  first  eon  of  the  body  of  J. 
G.  by  A.  S.,  his  intended  wife :  and  for  default  of  tuck  issue,  to  the  use  of  the  second,  third, 
and  other  sons  of  the  body  of  J.  G.  by  A.  S.,  severally  and  successively  as  they  shall  be  in 
seniority  of  age,  and  of  the  several  heirs  male  of  their  several  bodies :  and  for  default  of  such 
issue,  tnen  in  case  A.  S.  should  be  enceinte  by  J.  G.,  to  the  use  of  J.  P.  till  A.  S.  should 
be  delivered,  in  trust  for  after-born  child  or  children :  and  in  case  such  should  be  a  son  or 
sons,  to  the  use  of  such  after-born  son  and  sons  severally  and  successively  as  they  should  be 
in  priority  of  birth,  and  the  heirs  male  of  the  body  and  bodies  of  such  after-bom  son  and 
sons: 

Heid,  that  the  first  son  of  J.  G.  by  A.  S.,  bom  during  his  life,  took  an  estate  tail. 

Thb  following  case  was  directed  by  the  vice-chancellor  to  be  sent  for  the 
opinion  of  the  Court  of  Common  Pleas : 

*3881  *^^  certain  indentures  of  lease  and  release,  bearing  date  respectively 
J  the  2^d  and  23d  of  May,  1738,  being  the  settlement  made  upon  the 
marriage  of  John  Galley  and  Ann  his  wife,  both  deceased,  (the  release  being 
of  four  parts,  and  made  between  Tamar  Galley,  widow,  Daniel  Galley,  and 
Ellen  his  wife,  and  John  Galley,  son  and  heir  apparent  of  Daniel  Galley  of  the 
first  part,  Thomas  Podmore  of  the  second  part,  Moses  Steele  of  the  third  part, 
and  Ann  Steele,  spinster,  daughter  of  Moses  Steele  of  the  fourth  part,)  it  was 
witnessed,  that  in  consideration  of  a  marriage  then  shortly  to  be  had  and  so- 
lemnized between  John  Galley  and  Ann  Steele,  and  of  a  competent  portion  of 
the  said  Ann  Steele,  accruing  to  the  said  John  Galley,  they,  T.  Galley,  D. 
Galley,  and  Ellen  his  wife,  and  J.  Galley,  did,  and  each  and  every  of  them  did 
grant,  release,  and  confirm  unto  T.  Podmore,  his  heirs  and  assigns,  a  certain 
messuage  or  tenement  in  Arclid,  in  the  county  of  Chester,  and  certain  lands, 
tenements,  messuages^  hereditaments,  and  premises  therein  particularized,  being 
the  messuage  or  tenement,  land,  and  tithes  at  present  in  question,  to  hold  the 
same  unto  T.  Podmore,  his  heirs  and  assigns,  to  the  use  of  Moses  Steele,  his 
executors,  administrators,  and  assigns,  for  a  term  of  09  years,  upon  certain 
trusts,  which  have  long  since  determined,  with  remainder  to  the  use  of  J.  Gal- 
ley and  his  assigns  for  life,  without  impeachment  of  waste,  with  remainder  to 
T.  Podmore,  in  trust  to  preserve  the  contingent  remainders,  with  remainder  to 
the  use  of  M.  Steele,  his  executors,  administrators,  and  assigns,  for  a  term  of 
09  years,  upon  certain  trusts,  which  have  also  ceased  and  determined,  and  sub 
ject  thereto  to  M.  Steele,  his  executors,  A;c.,  for  a  term  of  200  years,  upoi. 
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trust,  to  raise  the  tam  of  200/.  for  the  yonnger  children  of  the  said  maifiage, 
tad  which  has  also  determined ;  and  subject  thereto,  to  the  use  of  the  first  son 
of  the  body  of  J.  Galley  upon  the  body  of  the  said  Ann  Steele,  *his  in-  r^ogg 
tended  wife,  lawfully  to  be  begotten ;  and  for  default  of  such  issue,  then  ^ 
to  the  use  and  behoof  of  the  second,  third,  fourth,  fif^,  and  all  and  every  other 
the  son  and  sons  of  J.  Galley  on  the  body  of  A.  Steele  lawfuUy  to  be  begotten, 
severally  and  successively  one  after  another  in  order  and  course  as  they  shall 
be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  heirs  male  of  their 
several  and  respective  bodies  lawfully  to  be  begotten ;  the  elder  of  such  sons, 
and  the  heirs  male  of  his  body,  being  always  preferred  before  the  younger,  and 
the  heirs  male  of  his  and  their  body  and  bodies.  And  for  default  of  such  issue, 
then  in  case  A.  Steele  should  happen  to  be  enceinte  with  child  or  children  by 
J.  GaUey  at  the  time  of  his  death,  then  to  the  use  of  T.  Podmore,  and  his  heirs, 
until  A.  Steele  should  be  of  such  child  or  children  delivered,  or  die,  in  trust  for 
such  aAer-bom  child  or  children ;  and  if  such  after*born  child  or  children  should 
happen  to  be  a  son  or  sons,  then  to  the  use  of  such  after-bom  son  and  sons 
severally  and  successively  as  they  should  be  in  priority  of  birth,  and  the  heirs 
male  of  the  body  and  bodies  of  such  after-bom  son  and  sons,  the  elder,  and  the 
heirs  male  of  his  body,  being  preferred  before  the  younger  of  them,  and  the 
heirs  male  of  his  and  their  body  and  bodies ;  and  for  default  of  such  issue,  with 
remainder  to  the  use  of  all  and  every  the  daughter  and  daughters  of  J.  Galley 
upon  the  body  of  A.  Steele  lawfully  to  be  begotten,  and  their  several  and  re- 
spective heirs,  share  and  share  alike ;  and  for  default  of  such  issue,  with  re- 
mainder to  the  use  of  J.  Galley,  his  heirs  and  assigns  for  ever. 

J.  Galley  and  A.  Steele  afterwards  intermarried,  and  J.  Galley  died  on  or  about 
the  12th  of  April,  1791,  and  left  J.  Galley,  since  deceased,  his  eldest  son  of  that 
marriage,  and  several  younger  children. 

The  question  for  the  opinion  of  the  court  was  this.  What  estate  did  J.  Galley, 
the  eldest  son  of  J.  Galley,  *the  settlor,  take  under  the  limitations  in  r««QQ 
the  marriage  settlement  of  the  23d  of  May,  1738  ?  L 

Bo8anqueU  SeijL,  for  the  plaintiff.  John  Galley,  the  son,  took  an  estate  for 
life  only.  Whatever  the  supposed  situation  of  the  settlor  may  be,  no  estate  of 
inheritance  can  pass  under  a  deed  unless  words  of  inheritance  are  employed. 
Lord  Paget  v.  Ankton^  1  Leon.  2 ;  Gough  v.  Howarde^  3  Bulstr.  127.  And 
Aere  is  no  difference  in  this  respect  between  a  deed  to  uses  and  any  other  deed. 
Tanner  v.  Merlott,  Willes,  177 ;  Doe,  v.  Morgan^  3  T.  R.  766,  per  Ksmroir, 
0.  J. ;  Alpa89  V.  Watkins,  8  T.  R.  519,  per  Kbnton,  G.  J.  In  the  present 
ease  the  limitation  is  *•  to  the  use  of  the  first  son  of  the  body  of  J.  Galley  npon 
the  body  of  A.  S.,  his  intended  wife,  lawfully  to  be  begotten ;  and  for  default 
of  9uch  issue,  then  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  J.  G.,  on  the  body  of  A.  S.  lawfully  to  be  begotten, 
severally  and  successively  one  after  another  in  seniority  of  age,  and  of  the  se- 
veral heirs  male  of  their  several  and  repective  bodies."  So  that  though  estates 
of  inheritance  are  limited  to  the  second  and  other  sons,  the  first  can  only  take 
an  estate  for  life.  The  expression,  ^^for  default  of  such  ustie,"  must  be  taken 
to  mean  for  default  of  such  first  sun,  for  there  is  no  other  antecedent  to  which 
the  word  aueh  can  apply.  Hay  v.  Lord  Coventry^  3.T.  R.  83;  Denn  d. 
Briddon  v.  Page,  3  T.  R.  87 ;  Doe  d.  Comberbach  v.  Perryn,  3  T.  R.  484. 
In  Evane  v«  Jiatley,  3  Burr.  1670,  indeed,  there  is  a  dictum  the  other  way; 
but  that  was  «  case  of  a  will,  and  there  was  an  antecedent  to  which  the  word 
might  be  distinctly  applied.  That  was  likewise  the  case  in  Doe  v.  Martin^ 
4  T.  R.  39,  where  there  was  also  a  power  of  ^jointuring ;  and  in  Owen  r^ogi 
V.  Stnithf  2  II.  Bl.  694,  there  were  several  clauses  in  the  deed  which  ^ 
recognised  the  first  son  as  tenant  in  tail,  and  then  the  expression  was,  **  all  and 
(^vef^  vich  son  and  sons  respectively  issuing."  But  if  in  the  present  case  die 
^relative  thmf^  in  the  sentence  **  as  they  shall  be  in  priority  of  birth/'  can  only 
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apply  to  the  second  and  other  sons,  it  is  impossible  to  apply  the  relative  theitf 
in  the  sentence  **  and  the  issue  of  their  bodies/'  to  any  other  antecedent. 

Peahe^  Serjt.,  for  the  defendant.  There  can  be  no  doubt  the  intention  of  the 
settlor  was  to  give  an  estate  of  inheritance  to  tlie  first,  as  well  as  the  other  sons, 
and  that  the  omission  of  die  word  heitM  is  only  a  slip.  To  hold  otherwise 
were  to  suppose  him  actuated  by  the  most  absurd  caprice,  such  as  to  give  the 
elder  son  an  estate  tail  if  he  were  bom  a  single  day  after  his  father's  death,  but 
only  an  estate  for  life  if  born  a  day  before.  Now  in  all  deeds  where  any  ob- 
scurity arises,  if  the  court  can  clearly  see  on  the  face  of  the  whole  deed,  taken 
together,  that  the  intention  of  the  party  is  different  from  what  it  appears  in  a 
single  sentence,  the  court  will  take  their  construction  from  the  four  corners  of 
the  deed.  In  Hay  v.  Lord  Coventry^  and  in  8  T.  R.  116,  Lord  Kenton 
says,  ^  Noscitur  a  sociis ;"  that  is,  one  provision  must  be  construed  by  the 
bearing  it  will  have  upon  another :  the  limitation,  therefore,  by  which  the  set- 
tlor gives  a  posthumous  son  an  estate  tail,  affords  a  strong  indication  that  he 
would  not  have  restricted  him  to  an  estate  for  life,  merely  because  he  might 
have  been  bom  a  few  hours  soonpr.  The  word  ^  8uch"  is  not  necessarily  con- 
fined to  the  last  antecedent,  as  appears  by  the  case  of  Owen  v.  Smithy  which  is 
•9021  ^'Pi^^ly  ^^  point  for  the  defendant ;  and  according  to  Com.  Dig.  *Parol8y 
-J  A.  14,  relative  words  are  only  referred  to  the  next  antecedent  where 
there  is  no  intention  apparent  to  the  contrary. 

BoBonqutt^  in  reply,  urged  that  the  mle  of  constraction  proposed  on  the  part 
of  the  defendant  would  introduce  into  tides  depending  on  deeds  all  the  confusion 
and  uncertainty  attending  tides  depending  on  wills,  and  it  was  notorious,  tliat 
the  courts  had  long  regretted,  in  consequence  of  this  confusion,  that  wills  had 
not  originally  been  subjected  to  the  same  rales  of  construction  as  were  applied 
to  deeds. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us.  We  have  considered  the  same,  and 
are. of  opinion  that  John  Qalley,  the  eldest  son  of  John  Galley  the  setdor,  took 
an  estate  tail  under  the  limitations  in  the  marriage  setdement  of  the  23d  of 
May»  1738. 

W.  D.  Best, 
J.  A.  Park, 
j.  burrouoh, 
6.  Gaselbb. 


4IQAO-1  DAVIS  V.  The  Governor  and  Company  of  the  Bank  of 

^^^J  ENGLAND. 

AirU,  that  a  party  miaht  recover  from  the  Bank  of  England  the  dividends  arising  on  his  stock 
in  the  funds,  though  at  the  time  the  dividends  were  payable  he  knew  the  stock  had  some 
months  preYiously  been  placed,  under  a  forged  power  oi  attomeVf  to  the  name  of  another 
person ;  omitted  to  inform  the  Bank  of  the  circumstance ;  and  md  not  demand  payment  of 
the  dividends  till  after  the  escape  of  the  ofiendor. 

Property  in  stock  is  not  transferred  from  the  owner  by  being  plaoed,  under  a  fon^ed  power  of 
attorney,  to  the  name  of  another  person  in  the  books  of  the  Bank  of  England. 

Tnn  was  a  special  acdon  on  the  case,  for  breach  of  duty,  in  permitting  a 
transfer  of  the  plain  tiff  *b  stock  without  his  authority,  and  for  refusing  to  pay 
him  the  dividends  thereon.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff  was  entided  to  10,000/.  3  per  cent,  consolidated  annuities  standing  in 
his  name  in  the  books  of  the  defendants,  and  that  the  defendants,  contrary  to 
their  duty,  permitted  this  stock  to  be  transferred  out  of  the  plaintiff's  name 
without  his  authority,  by  which  the  plaintiff  had  lost  the  stock,  and  all  benefits 
and  advantages  that  he  would  have  acquired  if  such  stock  had  continued  in  his 
name.  The  third  count  was  like  the  first,  except  that  it  complained  of  76/., 
part  of  178/.  long  annuities  belonging  to  tlie  plaintiff,  being  permitted  by  the 

3o2 


630       Davis  v.  The  Bank  of  England.  M.  T.  1824.      [393 

defendants  to  be  transferred  out  of  his  name  without  his  authority.  The  se- 
cond count  stated,  that  the  plaintiff  was  possessed  of  the  consolidated  annuities 
mentioned  in  the  first  count,  and  that  he  had  authorized  no  transfer  of  this  pro- 
perty, and  yet  the  defendants  refused  to  comply  with  a  demand  he  had  made 
on  them  to  pay  him  the  dividends  due  on  this  stock.  The  fourth  count  was 
the  same  as  the  second,  except  that  it  applied  to  the  long  annuities  mentioned 
in  the  third  count.  The  cause  was  tried  at  the  sittings  after  Trinity  term,  1821, 
and  a  second  time  at  the  sittings  after  Hilary  term,  1822,  before  the  then  lord 
chief  justice  of  the  Common  Pleas,  when  a  ^verdict  was  found  for  the  r^ogj 
defendants.  The  facts  were  afterwards  ordered  by  the  court  to  be  re-  ^ 
duced  into  the  following  case. 

The  plaintiff,  in  May,  1819,  had  standing  in  his  own  name  in  the  books  of 
the  defendants,  10,000/.  3  per  cent,  consolidated  bank  annuities,  178/.  10s.  per 
annum  long  annuities,  and  800/.  navy  5  per  cent,  annuities,  and  was  at  that 
time  entitled  to  and  in  the  receipt  of  the  dividends  arising  from  the  said  stocks. 
In  July,  1810,  he  received  the  dividends  on  the  3  per  cent  consolidated,  and 
on  the  6  per  cent,  navy  annuities,  and  in  October,  1819,  that  upon  the  bank 
long  annuities.  The  dividends  upon  3  per  cent,  consols  and  navy  5  per  cents, 
being  payable  on  the  6th  of  January  and  6th  of  July  in  every  year,  and  those 
upon  long  annuities  being  payable  on  the  6th  of  April  and  10th  of  October  in 
every  year. 

On  the  12th  of  October,  1819,  Messrs.  Drummond,  the  bankers,  sold  out 
6000/.  3  per  cent,  consols,  part  of  the  consols  then  standing  in  the  name  of  the 
plaintiff  in  the  books  of  the  defendants,  and  on  the  16th  of  November  follow* 
ing,  the  farther  sum  of  6000/.  3  per  cent,  consols,  then  also  standing  in  the 
name  of  the  plaintiff  in  the  books  of  the  defendants,  under  and  by  virtue  of  two 
instruments  bearing  date  respectively  the  6th  of  October,  1819,  and  the  12th 
of  November,  1819,  purporting  to  be  powers  of  attorney  authorizing  Drum- 
monds  to  sell  out  the  two  several  sums  of  6000/.  console,  and  purporting  to 
have  been  executed  by  the  plaintiff  in  the  presence  of  and  attested  in  the  names 
of  F.  Davis  and  John  Henry  Davis ;  but  the  signatures  to  which  instruments, 
and  the  attestations  so  purporting  to  be  the  signatures  of  F.  Davis,  were  re- 
spectively forged  and  counterfeited  by  J.  H.  Davis. 

In  January,  1820,  the  plaintiff  purchased  the  further  sum  of  100/.  navy  6 
per  cents.,  and  on  the  lOUi  of  ^February,  1820,  Drummonds  sold  out  i-««qc 
76/.  bank  long  annuities,  part  of  the  long  annuities  then  standing  in  the  ^ 
name  of  the  plaintiff,  in  the  books  of  the  defendants,  under  and  by  virtue  of 
another  instrument,  bearing  date  the  2d  of  February,  1820,  purporting  likewise 
to  be  a  power  of  attorney,  authorizing  Drummonds  to  sell  out  the  sum  of  75/. 
bank  long  annuities ;  but  the  signature  to  this  instrument  in  the  name  of  the 
plaintiff,  as  well  as  tlie  attestation  of  F.  Davis,  was  likewise  forged  by  J.  H. 
Davis. 

The  plaintiff,  at  or  previous  to  the  dates  of  the  said  forged  instruments,  never 
had  any  dealings  or  transactions  with  Drummonds,  nor  did  he  ever,  previously 
to  those  dates,  employ  them  in  any  business  whatever,  or  directly  or  indirectly 
authorize  or  empower  J.  H.  Davis  to  sell  out  any  of  the  sums  of  money  so  sold 
out :  nor  did  he  aflerwards  receive  any  moneys  whatever  arising  from  the  sale 
of  those  sums,  knowing  the  same  to  be  the  produce  of  those  sales,  or  eithei  of 
them. 

On  the  3d  of  March,  1820,  J.  H.  Davis  was  apprehended  and  committed  to 
the  Giltspur-street  compter,  to  be  brought  before  the  Lord  Mayor  of  London, 
for  examination  on  a  charge  of  forgery  of  certain  acceptances,  purporting  to  be 
of  Messrs.  Drummond,  and  in  respect  of  which  the  bank  of  England  had  no  in- 
terest or  connexion.  On  the  6th  of  March  then  following,  the  plaintiff,  in  a 
conversation  which  he  had  with  J.  H.  Davis  in  the  compter,  said  to  him,  ^  As 
you  are  charged  with  committing  a  forgery  on  a  stranger,  have  yon  done  an\ 
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thing  with  regard  to  my  property  ?"  To  which  J.  H.  Davis  replied,  that  he 
had  taken  10,000/.  consols,  belonging  to  the  plaintiff,  and  75/.,  part  of  the  178/. 
lOs*  long  annuities.  Whereupon  the  plaintiff  observed,  **Then  you  have  en* 
deavoured  to  beggar  me.'*  This  was  the  first  occasion  on  which  the  plaintiff 
*^0A1  ^^^^^^  ^acquainted  with  the  sales  of  the  two  sums  of  5000/.  consols, 
^  and  of  the  75/.  long  annuities. 

On  the  3d  o(  April  following,  J.  H.  Davis,  still  being  in  the  compter,  drew  a 
draft  in  favour  of  the  plaintiff,  and  also  wrote  to  him  a  letter.  The  following 
is  a  copy  of  the  draft 

•'  London,  April  3d,  1820. 
**  Messrs.  Drummond, 

I  desire  you  will  pay  to  Horatio  Davis,  Esq.,  bearer,  the  balance  of  my  ac- 
count in  your  hands,  and  any  money  you  may  receive  for  me  subsequent  to 
this  date. 

•*  Your  obedient  servant,  J.  H.  Davis." 

The  letter  informed  the  plaintiff  that  J.  H.  Davis  had  enclosed  him  the  above 
draft  for  the  balance  of  his  account,  which  he  might  present  when  he  pleased ; 
and  as  a  reason  for  drawing  generally  for  the  balance,  stated  among  other  things, 
that  he  had  given  Drummonds  a  bill  of  exchange  on  Paris,  together  with  a 
power  of  attorney  to  receive  his  salary  from  the  lord  chamberlain's  office,  two 
quarter  of  which  would  be  due  on  the  6th  of  April,  and,  therefore,  did  not  know 
what  money  they  had  of  his.  By  virtue  of  this  draft  the  plaintiff  on  the  2d  of 
June  applied  to  Messrs.  Drummond,  and  on  the  6th  of  June  obtained  from  them 
23/.  2«.  6(/.,  being  the  balance  of  J.  H.  Davis's  account  with  them. 

On  the  7th  of  April,  after  his  apprehension,  and  previous  to  his  examination 
before  the  lord  mayor  on  the  said  charge,  J.  H.  Davis  escaped  from  the 
compter,  and  ultimately  got  out  of  this  kingdom.  The  plaintiff  neither  gave 
information  to  any  person  respecting  the  forgeries  or  sale,  nor  made  any  claim 
upon  the  defendants  in  respect  of  the  sums  so  sold  out,  until  the  30th  of 
*^071  ^September,  1820,  when  he  executed  two  powers  of  attorney,  bearing 
•^  date,  respectively,  the  27th  of  September,  1820,  thereby  authorizing 
Robert  Marsden  and  Charles  Shaw  to  receive  the  dividends  due  upon  the  said 
sums  of  10,000/.  consols,  and  178/.  lOf.  per  annum,  long  annuities.  In  pur- 
suance of  these  powers  of  attorney,  Marsden  and  Shaw  applied  to  the  defend- 
ants, for  the  purpose  of  receiving  the  dividends  upon  those  sums,  but  they  re- 
fused to  pay  the  plaintiff  any  dividends  upon  tlie  10,000/.  consols,  or  on  the 
75/.  per  annum  of  the  long  annuities,  so  sold  out  as  aforesaid. 

The  jury  found  that  the  plaintiff  did  not  know  of  the  forgeries  until  the  5th 
of  March,  1820,  and  that  he  concealed  them  until  the  30th  of  September,  1820, 
and  that  they  had  no  other  evidence  of  adoption  than  such  concealment 

Either  party  was  at  liberty  to  refer  to  the  pleadings  or  documents  in  the 
course  of  the  argument. 

If  the  court  should  be  of  opinion,  that  the  plaintiff  was  entitled  to  recover,  a 
verdict  was  to  be  entered  for  him  for  such  sum  as  the  court  should  think  fit,  for 
the  value  of  the  stock,  together  with  the  dividends  which  would  have  accrued 
due  thereon,  if  the  stock  had  still  remained  standing  in  the  books  of  the  defend- 
ants in  the  name  of  the  plaintiff;  but  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  then  the  verdict  was  to  stand. 

Either  party  was  to  be  at  liberty  to  turn  the  case  into  a  special  verdict. 

This  case  was  argued  twice.  By  Onslow ^  Serjt.,  for  the  plaintiff,  and  LaweSf 
Serjt.,  for  tlie  defendants,  in  Easter  term  last;  and  by  Vaughan^  Serjt., for  the 
plaintiff,  and  Taddy^  Serjt.,  for  the  defendants  in  this  term. 

On  the  part  of  the  plaintiff  it  was  contended  at  some  length  that  the  bank,  as 

*30fi1  agents  for  the  public,  and  *thence  for  every  individual  concerned  in  the 

-'  public  funds,  were  liable  to  make  good  the  amount  of  any  stock  which 

might  have  been  lost  through  their  own  want  of  caution :  when  it  was  observed 
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by  the  coart  that  it  did  not  appear  on  the  pleadings,  or  the  finding  of  the  jniy, 
that  the  plaintiff  had  lost  any  stock.  There  was  no  allegation  that  the  bank 
had  refused  to  transfer  at  his  request,  but  only  that  they  had  refused  to  pay  him 
certain  dividends.  It  was  then  argued,  that  the  bank  receiving  a  remuneration 
under  81  G.  3,  c.  33,  s.  3,  for  the  office  of  paying  the  dividends  due  on  the 
public  funds,  were  guilty  of  a  breach  of  duty  in  refusing  to  pay  to  those  who 
had  a  claim ;  for  which  breach  of  duty  they  were  liable  to  pay  damages  in 
action  on  the  case ;  Com.  Dig.  Action  upon  the  Case  for  Dafnages^  A.  4. 
Where  it  was  also  said  that  an  action  lies  against  the  bank  for  refusal  to  trans- 
fer, (a)  It  might  be  alleged  that  the  plaintiff  ought  to  have  disclosed  to  the  bank 
all  the  circumstances  of  the  forgery ;  but  the  transaction  on  which  the  bank 
grounded  their  refusal  to  pay  the  plaintiff's  dividends,  namely,  the  unauthorized 
transfer  by  the  plaintiff's  brother,  took  place,  and  his  right  of  action  accrued 
five  months  before  he  knew  of  the  forgery.  There  was  no  adoption  by  the 
plaintiff,  of  his  brother's  act,  nor  even  an  assent,  for  such  an  assent  would  have 
amounted  to  a  felony,  with  which  there  was  no  pretence  to  chaige  him,  the 
jury  having  found  there  was  no  adoption  nor  assent,  nor  any  evidence  to  afford 
a  presumption  thereof,  except  what  was  occasioned  by  the  concealment  from 
March  to  September. 

Argument  for  the  defendants.  There  are  two  grounds  which  preclude  the 
plaintiff  from  recovering  the  dividends  in  question.  First,  the  nature  r«ogg 
of  an  action  on  the  case.     Second,  considerations  of  public  policy.  *^ 

First.  In  an  action  on  the  case,  a  plaintiff  is  not  entitled  to  recover  on  any  sin- 
gle fact  he  may  be  able  to  establish,  but  on  the  justice  and  equity  of  all  the  cir- 
cumstances of  his  case  taken  together ;  and  if  it  appear  that  the  injury  of  which 
he  complains  is  in  any  way  occasioned  by  himself,  his  claim  is  thereby  defeated. 
Even  when  a  complete  right  has  accrued,  that  right  may  be  divested  by  subse- 
quent circumstances.  As  in  Bird  v.  Randal^  3  Burr.  1353,  where  in  an  action 
for  seducing  an  apprentice,  the  court  held  that  the  master  having  recovered 
satisfaction  from  one  party  could  not  recover  it  from  another.  In  the  present 
case  the  defendant  having  so  conducted  himself  as  seriously  to  injure  the  bank, 
cannot  claim  at  their  hands  the  money  which  he  permitted  them  to  lose.  The 
plaintiff  knew  on  the  6th  of  March,  of  the  improper  transfer  which  had  taken 
place,  and  this  knowledge  he  concealed  from  the  bank  until  the  month  of  Sep- 
tember following,  when  he  asked  for  those  dividends  which  he  knew  must  have 
been,  in  the  mean  time,  paid  to  other  individuals,  and  the  payment  of  which  he 
might  have  prevented  by  an  earlier  communication  of  the  knowledge  he  pos. 
sessed  on  this  subject.  What  if  this  were  the  case  of  a  private  individual  ?  If 
a  man  knew  that  a  forgery  was  about  to  be  committed  on  his  banker  or  stew- 
ard, and  instead  of  warning  them,  were  to  suffer  the  matter  to  pass  without  ob- 
servation, and,  beyond  that,  were  afterwards  to  hold  communication  with  the 
offender  himself,  and  subsequently,  when  he  had  escaped,  come  upon  the 
banker  or  steward  for  money  which  had  been  paid  to  the  criminal,  would  he 
be  suffered  to  maintain  his  action  ?  If  goods  be  stolen  from  a  carrier,  and  the 
owner  knows  and  ^assists  in  concealing  the  thief,  could  he  recover  r^AMi 
against  the  carrier  ?  or  if  a  creditor  received  or  aided  a  debtor  in  escap-  ^ 
iiig  from  the  sheriff,  could  he  recover  against  the  sheriff  for  the  escape  ?  An 
action  on  the  case  supposes  wrong  to  have  been  done  by  the  defendant ;  but 
the  only  wrong  in  the  present  case  was  committed  by  the  plaintiff,  who,  by  the 
course  he  has  pursued,  has,  at  all  events,  waived  his  right  to  the  dividend  in 
question.  As  to  the  plaintiff's  not  having  known  of  the  offence  till  some  months 
after  it  was  committed,  his  concealment  of  it  then  has  a  retrospective  effect,  and 
is  the  same  as  if  he  had  known  and  concealed  it  from  the  beginning ;  just  as 
an  assent  by  assignees  of  an  uncertificated  bankrupt,  to  a  trespass  committed 
on  his  effects,  by  subsequent  creditors,  was  holden  an  adoption  of  the  trespass, 

(a)  1  Com.  Dig.  Hammond's  ed.  409  n. 
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ifaoagh  the  astent  was  giveii  long  aAerwards.    Hull  t.  PiekeragUl,  1  B.  ft 
B.  282. 

Secondly,  upon  grounds  of  public  policy  the  plaintiflT  ought  not  to  be  permit- 
ted to  recover  against  the  defendants.  No  man  can  sue  on  a  contract  which 
has  been  carried  into  effect  in  violation  of  law ;  as  a  smuggler  who  has  sold 
and  delivered  smuggled  goods ;  a  printer  who  has  published  for  an  editor,  a 
weekly  newspaper,  on  unstamped  paper ;  a  parent  who  seeks  to  recover  back 
money  on  an  unstamped  apprentice  deed ;  and  where  a  felony  has  been  com- 
mitted and  the  felon  is  known,  no  action  arising  directly  or  collaterally  out  of 
the  felony,  can  be  maintained  till  public  justice  has  been  satisfied.  The  public 
justice  of  this  country,  has,  in  a  great  degree,  been  entrusted  to  the  integrity 
and  exertions  of  individuals,  and  until  the  individual  has  rendered  the  public 
service  required  at  his  hands,  he  is  not  in  a  condition  to  sue.  The  plaintiff, 
Aerefore,  cannot  sue  unless  he  has  performed  his  duty  by  giving  to  the  bank 
*4on  *^^^  information  he  possessed.  In  Dorkes  v.  Cavenagh^  Styl.  346, 
-'  2  Roll.  Abr.  557,  Rolle,  G.  J.,  held  that  the  party  injured  could  not  sue 
a  housebreaker  in  trespass  till  afler  conviction.  In  that  case  the  action  grew 
immediately  out  of  the  felony.  The  same  law  appears  as  to  third  persons  in 
Higgins  V.  Butcher^  Yelv.  90,  .(confirmed  in  1  Levinz,  247^  in  Cooper  v. 
ffttnam,  1  Sid.  375,  in  2  Hale,  76,  in  2  Roll.  abr.  557,  and  in  Bract,  de  coron. 
B.  8,  c.  8,  from  which  authorities  it  may  be  collected  that  the  private  injury  is 
merged  in  the  public  felony.  So,  under  the  21  H.  8,  c.  11,  no  return  can  be 
made  till  afkr  conviction. 

The  plaintiff  was  guilty  of  misprision  of  felony,  (1  Hawk.  78,)  and  if  this 
action  could  be  maintained  the  consequences  would  be  most  pernicious  to  the 
bank,  since  if  a  party  could  recover  in  spite  of  his  own  misconduct  he  would 
have  no  motive  to  make  the  necessary  communications  to  a  magistrate.  The 
plaintiff  permitted  the  criminal  to  enjoy  the  fruits  of  his  crime,  during  a  space 
of  six  months,  and  if  he  could  recover  under  such  circumstances,  he  would  be 
equally  entitled  to  recover,  though  he  should  have  connived  at  the  offence  dur- 
ing a  whole  life.  As  far  as  the  bank  and  the  public  are  concerned,  the  circum- 
stance that  the  criminal  was  the  plaintiff's  brother  does  not  alter  the  case. 

In  reply  it  was  argued,  that  the  criminal  being  already  in  custody,  the  bank 
had  it  in  th^ir  power  to  attend  to  the  means  of  his  detention ;  that  communica- 
tions from  the  plaintiff  were,  therefore,  unnecessary ;  and  that  the  plaintiff  was 
in  no  way  privy  to  the  criminars  escape.  As  to  the  misprision  of  felony  that 
would  meet  its  appropriate  punishment  upon  trial  and  conviction ;  but  if  the 
plaintiff  failed  in  this  action,  the  defendants  would  have  fined  him  for  the 
offence,  without  trial,  to  the  extent  of  the  whole  of  his  property. 
•4A21  *Bkst,  C.  J.  After  stating  the  pleadings,  proceeded.  The  first 
•J  question  we  are  to  decide  is,  have  the  stocks  which  stood  in  the  plain- 
tiff's name  in  the  books  of  the  bank  been  transferred  out  of  that  name  ?  We 
think  that  the  plaintiff's  property  in  the  funds  has  not  been  transferred ;  that 
he  is  still  the  legal  holder  of  these  funds,  and  entitled  to  the  dividends  payable 
on  account  of  them.  He  cannot,  therefore,  have  a  verdict  on  the  first  or  third 
counts,  and  there  is  no  occasion  for  us  to  consider  what  verdict  is  to  be  entered 
for  the  value  of  the  stock  which  these  counts  state  that  the  plaintiff  has  lost  by 
an  unauthorized  transfer. 

The  a  per  cent,  consolidated  annuities  are  perpetual  annuities,  which  have  been 
created  by  parliament  in  consideratitm  of  loans  made  to  the  state  by  the  original 
proprietors,  subject  to  a  right  of  redemption  in  government.  The  long  annuities 
were  created  by  the  same  authority  and  for  similar  loans,  for  a  certain  number  of 
years.  Both  the  consolidated  annuities  and  the  long  annuities  are  transferable  at 
the  bank.  This  is  not  a  species  of  property  that  could  be  transferred  by  delivery; 
the  assent  of  the  owner  to  part  with  it  must  be  expressed  in  writing,  and  it  will 
be  found  that  it  has  always  been  the  practice  to  transfer  by  writing,  and  that  the 
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ease  requires  sach  a  mode  of  transfer.  I  take  it  to  be  clear  that  a  transfer  in 
writing  not  made  by  the  party  transferring,  or  some  agent  duly  authorized,  can 
have  no  effect.  A  forged  endorsement  on  a  bill  of  exchange  conveys  no  interest 
in  such  bill.  Transferable  shares  of  the  stock  of  any  company  cannot  be  divested 
out  of  the  proprietors  by  any  act  of  the  company  without  the  authority  of  the 
stockholders.  The  Bank  of  England  has  no  more  authority  to  affect  the  inte- 
rest of  any  stockholder,  than  the  most  insignificant  chartered  company  has  to 
dispose  of  the  shares  of  any  of  the  members  of  such  a  company.  The  legis- 
lature (so  far  *from  allowing  any  act  of  the  bank  to  deprive  the  stock-  rmAM 
holder  of  his  interest,)  has  taken  care  to  direct  in  what  manner  the  inte-  ^ 
rest  he  has  in  the  public  annuities  shall  be  conveyed  away,  and  to  declare  that 
no  other  mode  of  conveyance  shall  be  legal.  Under  the  early  loan  act  tallies 
were  delivered  to  the  first  contractors,  and  they  were  authorized  to  transfer 
their  interest  by  endorsement  on  their  tallies,  which  endorsements  were  directed 
to  be  registered  in  the  books  of  the  bank.  The  entry  in  the  bank  books  of 
these  endorsements  were  only  to  inform  the  government  who  were  the  persons 
to  whom  the  dividends  were  payable,  the  right  of  these  persons  depending 
entirely  on  the  endorsement  on  the  tally.  With  this  endorsement  the  bank 
had  no  more  to  do  than  they  have  with  the  endorsement  on  any  bill  which  they 
have  accepted,  and  yet  they  were  as  much  bound  to  pay  the  dividends  accord- 
ing to  the  endorsement  on  the  tally,  as  they  are  to  pay  their  acceptance  accord* 
ing  to  the  endorsement  on  the  bill  accepted.  These  tallies  are  not  now  usedt 
but  the  shares  of  the  loan  contractors  and  their  assignees  are  registered  in  books 
kept  at  the  bank.  In  many,  if  not  all  the  loan  acts,  the  mode  of  transferring 
stock  is  prescribed  by  the  following  words :  *'  There  shall  be  kept  in  the  office 
of  the  accomptant  in  London,  books  wherein  transfers  of  stock  shall  be  entered, 
which  entries  shall  be  signed  by  the  parties  making  such  transfers,  or  by  their 
attorneys  authorized  by  writing  under  their  hand  and  seal,  and  attested  by  two 
witnesses ;  and  the  persons  to  whom  such  transfers  are  made,  shall  underwrite 
their  acceptance,  and  no  other  method  of  transferring  stock  shall  be  goodJ*'' 
The  assignment  by  the  stockholder,  and  the  acceptance  by  the  assignees  com- 
plete the  transfer.  The  bank  have  no  part  in  this  transaction ;  they  are  only 
to  see  that  it  is  properly  registered  in  their  books.  In  the  present  *case  r»4(M 
the  assignment  by  the  stockholder  is  wanting,  the  persons  who  made  ^ 
the  assignment  having  no  authority  from  the  stockholder.  The  bank  books 
should  contain  a  perfect  transfer,  and  I  admit  that  even  copies  of  these  books 
are  prima  facie  evidence  in  a  court  of  justice,  that  such  a  transfer  has  been  duly 
made.  This  is  settled  by  the  cases  of  Breton  v.  Cope,  Peake's  N.  P.  43; 
Marsh  v.  CoUnett,  2  Esp.  665,  and  ^uriot  v.  Smith,  18  Ves.  206.  In  burial 
v.  Smith,  the  lord  chancellor  made  an  exception  to  this  rule,  which  applies  to 
the  present  case.  His  lordship  says,  **  Where  the  question  is  whether  a  /roiu- 
fer  purporting  to  be  the  handwriting  of  an  individual  is  genuine,  the  books 
themselves  must  be  produced.'*  Why?  That  the  party  supposed  to  have 
made  the  transfer  might  show  that  it  was  not  his  handwriting.  If  a  stock- 
holder is  permitted  to  show  that  a  transfer  purporting  to  be  made  by  himself 
is  not  his  writing,  he  must  be  permitted  to  show  that  when  a  transfer  is  made 
by  attorney,  the  pretended  attorney  had  no  authority,  the  power  under  which 
he  claimed  to  act  being  a  forgery.  We  are  not  called  on  to  decide  whether 
the  bank,  the  parties  who  presented  the  forged  power  of  attorney,  or  the 
parties  who  accepted  the  stocks  under  the  transfer  are  to  endure  the  loss. 
We  know  that  funds  will  not  be  issued  from  the  exchequer  to  pay  the  divi- 
dends on  the  stock  in  the  plaintiff's  name,  and  the  same  stock  in  other  per- 
sons' names.  We  feel  that  these  circumstances  may  occasion  difficulty  and 
embarrassment  to  the  bank.  We  think,  however,  that  the  bank  should  be 
subjected  to  such  difficulty  and  embarrassment,  rather  than  the  stockholder 
should  suffer  injustice.     It  is  the  duty  of  the  bank  to  prevent  the  entry  of  a 
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transfer  until  they  are  satisfied  that  the  penon  who  claims  to  be  allowed  to 
*4nfi1  *oi^o  i^  ^  ^uly  authorized  to  do  so.     They  may  take  reasonable  time 

•J  to  make  inquiries  and  require  proof  that  the  signature  to  a  power  of  at- 
torney is  the  writing  of  the  person  whose  signature  it  purports  to  be.  It  is  the 
bank,  therefore,  and  not  the  stockholder  who  is  to  suffer,  if/or  want  of  inquir* 
ing,  and  it  does  not  appear  that  any  inquiry  was  made  in  this  case,  they  are 
imposed  upon,  and  allow  a  transfer  to  be  entered  in  their  books,  made  without 
a  proper  authority.  We  cannot  do  justice  to  this  plaintiff  unless  we  hold  that 
the  stocks  are  still  his.  If  we  say  that  they  have  been  transferred,  and  that  he 
must  take  a  verdict  for  compensation  for  the  loss  of  them,  ^as  these  transactions 
occurred  four  years  ago,)  the  highest  sum  that  we  can  give  upon  this  verdict 
wiU  fall  very  short  of  what  it  will  cost  the  plaintiff  to  replace  his  capital,  and 
he  must  besides  lose  all  the  dividends  that  have  become  due  since  the  trial, 
which  took  place  nearly  two  years  ago.  In  every  case  that  can  occur,  the 
stockholder  (if  he  is  to  proceed  for  compensation^  must  run  the  risk  of  having 
his  capital  and  income  diminished  by  a  rise  in  tne  funds  between  the  verdict 
and  judgment,  and  if  that  judgment  be  delayed,  as  will  frequently  happen  by 
the  occurrence  of  any  legal  difficulty,  he  will  lose  the  dividends  that  would 
have  become  due  to  him  during  that  time.  This  case  shows  that  time  may  be 
several  years.  It  may  be  said  he  may  prevent  this  by  replacing  the  stock,  but 
it  may  frequently  happen  that  he  is  not  in  a  condition  to  do  this.  Another 
consequence  of  the  stocks  being  considered  as  transferred,  will  be  most  alarm- 
ing to  those  who  live  at  a  distance  from  London,  and  receive  their  dividends  by 
attorney ;  namely,  that  their  claim  to  compensation  in  case  their  stocks  should 
be  transferred  wiUiout  their  authority  may  be  barred  by  the  statute  of  limita- 
tions. What  has  lately  occurred  has  shown  us  that  the  forging  of  powers  of 
«40A1  ^^^''i^^y  ^  transfer  stock  may  be  concealed  *for  more  than  six  years, 

J  and  the  cases  of  BcUtley  v.  FatUkener,  3  B.  d^  A.  288 ;  Short  v. 
MCarthy,  id.  620,  and  Brown  v.  Howard^  4  Moore,  508,  prove  that  the  sta- 
tute of  limitations  begins  to  run  from  the  time  of  the  act  being  done  that  gives 
occasion  to  the  action,  although  it  was  not  known  to  the  party  who  suffers 
from  it.  I  can  find  no  case  in  which  the  question  whether  the  stock  is  trans- 
ferred by  the  act  of  the  bank  has  been  raised.  There  is  one  in  Barnadiston*s 
reports,  p.  324,  where  a  man  of  the  name  of  Edward  Harrison,  got  South  Sea 
stock  which  belonged  to  another  Edward  Harrison,  put  to  his  account  in  the 
books  of  the  company,  and  then  transferred  this  stock  to  his  broker  to  sell,  and 
which  stock  the  broker  sold.  A  bill  was  filed  by  the  executor  of  Edward 
Harrison,  the  owner  of  the  stock,  against  the  executor  of  Edward  Harrison 
who  so  fraudulently  procured  it  to  be  put  into  his  name,  and  the  chancellor 
said,  that  the  plaintiff  should  have  a  quantity  of  stock  equal  to  that  transferred 
bought  for  him,  or  else  have  a  satisfaction  for  the  stock  equal  to  what  it  was 
worUi  at  the  time  it  was  sold  out ;  and  his  lordship  added,  there  is  another  and 
more  difficult  question,  and  that  is,  how  far  the  company  may  be  liable  to  make 
satisfaction  in  ease  there  are  not  sufficient  assets  left  by  the  Harrison  who  im- 
properly possessed  himself  of  this  stock. 

In  this  case  it  seems  to  be  assumed  that  the  stock  had  passed  out  of  the 
name  of  the  owner  by  this  transfer,  under  a  fraudulent  assumption  of  his 
name,  although  he  never  assented  to  such  transfer;  but  whether  it  had  so 
passed  or  not  was  not  considered,  and  I  therefore  cannot  think  this  case  any 
authority  against  our  opinion  if  it  were  correcdy  reported.  I  think,  how- 
ever, that  this  case  is  not  correctly  reported  by  Bamadiston:  the  same 
MOTl  *^^^^  ^'  ^  ^®  found  in  2  Atkins,  p.  120,  in  the  name  of  Harrison  v. 

-^  Harrison.  In  this  report  it  appeare  that  the  stock  was  transferred  by  a 
trustee,  and  if  so,  the  question  whether  a  transfer  unauthorized  by  the  stock- 
holder, would  alter  the  property  in  the  stock  could  not  arise :  the  trustee  having 
a  legal  authority  to  transfer,  although  he  might  be  guilty  of  a  breach  of  trust  by 
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exercising  that  authority.  This  circumstance  also  accounts  for  the  doubtfiil 
manner  in  which  Lord  Uardwicke  speaks  of  the  liability  of  the  company  to 
replace  the  stock.  The  question  there  was  whether  the  South  Sea  Company 
were  bound  to  prevent  a  breach  of  trust,  and  not  whether  a  stockholder's  name 
can  be  taken  from  the  books  without  his  own  authority,  and  the  company  that 
has  permitted  this  act  not  be  responsible  for  the  consequence  of  it.  We  are 
not  called  on  to  decide  whether  those  who  purchase  the  stock  transferred  to 
them  under  the  forged  powers  might  require  the  bank  to  confirm  that  purchase 
to  them,  and  to  pay  them  the  dividends  on  such  stocks,  or  whether  their  n^lect 
to  inquire  into  the  authenticity  of  the  power  of  attorney  might  not  throw  the 
loss  on  them  that  has  been  occasioned  by  the  foi^ries.  But  to  prevent  as  far 
as  we  can  the  alarm  which  an  argument  urged  on  behalf  of  the  bank  is  likely 
to  excite,  we  will  say,  that  the  bank  cannot  refuse  to  pay  the  dividends  to  sub* 
sequent  purchasers  of  these  stocks.  If  the  bank  should  say  to  such  sub- 
sequent purchasers,  the  persons  of  whom  you  bought  were  not  legally  pos- 
sessed of  the  stocks  they  sold  you,  the  answer  would  be,  the  bank,  in  die  books 
which  the  law  requires  them  to  keep,  and  for  the  keeping  which  they  receive  a 
remuneration  from  the  public,  have  Festered  these  persons  as  the  owners  of 
these  stocks,  and  the  bank  cannot  be  permitted  to  say  that  such  persons  were 
not  *the  owners.  If  this  be  not  the  law,  who  will  purchase  stock,  or  r^^AQ 
who  can  be  certain  that  the  stock  which  he  holds  belongs  to  him  ?  It  I- 
has  ever  been  an  object  of  the  legislature  to  give  facility  to  the  transfer  of  shares 
in  the  public  funds.  This  facility  of  transfer  is  one  of  the  advantages  belonging 
to  this  species  of  property,  and  this  advantage  would  be  entirely  destroyed  if  a 
purchaser  should  be  required  to  look  to  the  regularity  of  the  transfers  to  all  the 
various  persons  through  whom  such  stock  had  passed.  Indeed,  from  the  man- 
ner in  which  stock  passes  from  man  to  man,  from  the  union  of  stocks  bought 
of  different  persons  under  the  same  name,  and  the  impossibility  of  distinguish- 
ing what  was  regularly  transferred  from  what  was  not,  it  is  impossible  to  trace 
the  tide  of  stock  as  you  can  that  of  an  esuite.  You  cannot  look  further,  nor  is 
it  the  practice  ever  to  attempt  to  look  further  than  the  bank  books  for  the  title 
of  the  person  who  proposes  to  transfer  to  you. 

These  stocks  remaining  the  property  of  die  plaintiff,  and  his  right  to  them  i^ot 
being  affected  by  the  forgeries,  what  is  to  prevent  his  recovering  the  dividends 
due  in  respect  of  such  stocks  T  It  appears  in  this  case  that  he  did  not  know 
of  the  forgeries  until  several  months  after  they  were  committed.  It  is  true,  that 
when  his  brother  informed  him  that  he  had  committed  these  foigeries,  the  plain- 
tiff did  not  communicate  such  information  either  to  the  bank  or  to  any  magistrate 
until  after  the  brother  had  escaped  from  the  prison  in  which  he  was  confined,  and 
was  probably  out  of  the  kingdom.  The  plaintiff  also  accepted  from  his  brother 
a  draft  for  the  balance  which  he  had  in  Drummonds*  hands.  This  conduct  of 
the  plaintiff  might,  under  circumstances,  amount  to  a  misdemeanor,  the  law  of 
England,  which  gives  to  individuals  the  important  right  of  prosecuting  criminals, 
requiring  all  men  to  assist  in  the  furtherance  of  such  prosecutions,  and  punishing 
those  who  conceal  *or  compound  felonies.  It  has  been  truly  said  that  the  r«^f|A 
plaintiff  could  in  this  case  only  seek  to  recover  such  dividends  as  he  had  ^ 
required  the  bank  to  pay  him,  and  which  they,  having  been  so  required,  had  re- 
fused to  pay,  and  that  the  dividends  demanded  were  those  which  became  due  on 
the  long  annuities  on  the  6th  of  April,  1820,  and  those  on  the  consols,  which  be- 
came due  in  the  July  of  the  same  year.  These  dividends,  it  is  insisted,  the  plain- 
tiff is  barred  from  recovering,  because  the  bank  (the  plaintiff  not  having  given 
them  informadon  of  the  foigeries)  may  have  paid  them  to  other  persons.  We 
agree  with  the  counsel  for  the  bank,  mat  if  it  had  appeared  that  the  bank  had 
paid  these  dividends  to  persons  to  whom  (if  the  plaintiff  had  informed  them  of  the 
forgeries  as  he  ought  to  have  done  on  the  5th  of  March,  1820,)  they  could  have 
refused  to  pay  them*  he  cannot  recover  such  dividends  in  mis  acuon.    We 
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ny  in  the  language  of  Lord  Mansfield,  in  Bird  v.  Bandal,  3  Burr.  1393, 
**  That  whatever  will  in  equity  and  conscience  according  to  the  circumstances 
of  the  case  bar  the  plaintiff's  recovery,  may  be  given  in  evidence  by  the  defend- 
ant, because  the  plaintiff  must  recover  upon  the  justice  and  conscience  of  his 
own  case,  and  on  that  only  ;'*  but  we  say  that  it  does  not  appear  on  this  case 
that  any  thing  was  given  in  evidence  by  the  defendants  that  did  in  equity  and 
conscience  bar  the  plaintiff.  It  is  not  enough  for  the  defendants  to  say  that 
they  might  have  paid  these  dividends  to  other  persons  :  to  defend  the  action  on 
the  principle  laid  down  by  Lord  Mansfield,  they  must  prove  that  they  have 
paid  them  to  persons  to  whom  they  could  have  refused  to  pay  them  had  they 
been  informed  of  the  forgeries.  No  evidence  of  any  such  payment  appears  on 
the  case.  It  has  been  insisted  at  the  bar,  that  upon  principles  of  public  policy 
MlOl  ^^  ought  not  to  permit  the  plaintiff  to  prevail  in  his  action.     *Public 

*^  policy  is  a  doctrine  on  which  judges  should  proceed  with  caution,  other- 
wise the  rights  of  the  subjects  of  this  country  would  depend  on  their  discretion. 
There  are  many  things  which  most  of  us  think  against  good  policy,  for  which 
actions  are  brought ;  for  instance,  wagers.  We  ought  not  to  trust  ourselves 
with  so  dangerous  a  power  as  that  of  acting  judicially  on  disputable  policy. 
Can  we  say  that  indisputable  policy  requires  that  a  man  should  lose  his  all  for 
misprision  of  felony  ?  Policy  prevents  the  assertion  of  a  civil  right  only  in 
cases  where  the  action  is  brought  for  doing  something  direcUy  injurious  to  the 
public,  or  declared  to  be  so  by  positive  law.  Thus,  if  the  law  has  forbidden 
the  doing  of  an  act,  it  has  recognised  the  impolicy  of  doing  it ;  or  if  it  has  com- 
manded an  act  to  be  done,  it  has  reco^ised  the  impolicy  of  not  doing  it,  and 
the  courts  would  not  allow  an  action  to  be  maintained  for  doing  the  act  prohi« 
bited,  or  abstaining  from  doing  the  act  commanded.  Therefore,  if  the  plain- 
tiff's action  had  been  founded  on  the  concealment  of  the  forgeries,  it  could  not 
have  been  supported.  But  the  action  is  founded  on  the  refusal  of  the  bank  to 
pay  on  demand  the  dividends  of  the  plaintiffs  due  on  stocks  belonging  to  him. 
The  misprision  of  felony  of  which  he  has  been  guilty  forms  no  part  of  his  case. 
If  misprision  of  felony  is  to  be  opposed  to  the  action,  it  must  be  on  the  ground 
that  the  plaintiff  having  had  a  good  cause  of  action  on  account  of  the  bank's 
refusing  to  do  their  public  duty  by  paying  him  his  dividends,  has  forfeited  his 
right  to  maintain  such  action  by  being  guilty  of  misprision  of  felony.  We 
know  nothing  of  forfeitures  on  notions  of  public  policy.  For  forfeitures  we 
must  have  positive  law.  Misprision  of  felony  is  but  a  misdemeanor,  and  pu- 
nished not  by  any  forfeiture,  but  by  fine  and  imprisonment,  at  the  discretion  of 
•4111   ^^®  court  before  which  the  offender  is  convicted.   The  defendant's  *coun- 

•^  sel  have  attempted  to  apply  to  this  case  the  rule  that  civil  actions  are 
merged  in  a  felony.  If  the  plaintiff  was  seeking  to  recover  what  had  been 
obtained  by  means  of  these  forgeries,  either  from  the  forger  or  any  person  who 
had  received  it  from  him,  defendants  might  protect  themselves  under  this  rule. 
But  it  has  never  been  held  that  the  owner  cannot,  before  prosecution  of  the 
felon,  proceed  for  redress  against  the  persons  through  whose  negligence  the 
thief  committed  the  felony.  If  goods  are  stolen  from  a  carrier  or  innkeeper, 
the  owner  may  bring  his  action  against  them  without  instituting  any  prosecu- 
tion against  the  felon.  The  bank  stand  in  the  situation  of  the  carrier  and  inn- 
keeper. It  has  never  been  decided  that  a  concealment  of  the  felony  from  the 
earrier  or  innkeeper  by  the  owner  of  the  goods  was  an  answer  to  such  an 
action.  Concealment  can  be  no  answer,  except  the  jury  were  to  infer  from  it 
that  the  owner  was  privy  to  the  robbery,  or  the  defendant  could  show  that  such 
concealment  had  prevented  him  from  recovering  the  goods.  This  case  was 
put  to  us  in  argument.  A.  knowing  that  B.  has  forged  A.'s  name  to  a  drafi 
on  his  banker,  sees  B.  come  out  of  the  banker's  shop  with  the  money  obtained 
by  thejbrgery,  and  neither  arrests  B.  nor  gives  any  information  to  the  banker. 

8H 
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Could  A.  recover  this  money  again  from  the  banker  ?  A  jnry  in  each  a 
must  find  that  A.  was  privy  to  the  forgery  at  the  time  it  was  committed,  and 
*vould,  I  think,  infer  that  A.  assented  to  it,  and  such  finding  would  prevent  his 
recovering  in  an  action  against  the  banker.  But  in  the  present  case  the  jury 
have  expressly  negatived  all  knowledge  on  the  part  of  the  plaintiff  until  three 
months  after  the  forgeries.  They  have  also  negatived  assent,  saying  they  have 
no  evidence  of  assent  except  the  concealment  of  what  came  to  the  plaintiff's 
knowledge  five  months  after  the  forgeries,  from  which  they  have  not  inferred 
assent,  nor  can  we.  A  verdict  *must,  therefore,  be  entered  for  the  r^^io 
plaintiff  on  the  second  and  fourth  counts,  for  the  amount  of  the  dividends  *- 
demanded  by  him  from  the  bank,  and  which  they,  contrary  to  their  daty* 
refused  to  pay  him. 

Judgment  for  the  plaintiff,  accordingly. 


NELSON  V.  GRIFFITHS. 

Nine  counts  on  the  followinff  words,  and  the  colloquium  in  which  they  occurred :  "  Nelson** 

friled  lately,  and  only  paid  ten  shillings  in  the  pound/' 
The  court  refused  to  strike  out  any  as  unnecessary. 

Thb  pleader  had  drawn  nine  counts  on  the  following  words, "  Nelson's  failed 
lately,  and  only  paid  10«.  in  the  pound,**  and  the  colloquium  of  a  few  sentences 
in  which  they  had  been  introduced.  The  colloquium  contained  nothing  else 
actionable. 

Spankie^  Serjt.,  obtained  a  rule  nisi  to  refer  it  to  the  prothonotary  to  strike 
out  seven  of  these  counts  as  unnecessary,  alleging,  that  according  to  the  practice 
a  count  was  deemed  unnecessary  whenever  it  could  be  supported  by  precisely 
the  same  evidence  as  another  count  in  the  same  declaration,  which  he  contended 
must,  from  the  brevity  of  the  supposed  slander,  be  the  case  with  many  of  die 
counts  objected  to. 

Lawe8,  Serjt,  showed  cause,  and 

The  Court  thought  as  the  slander  was  introduced  in  a  colloquium,  the  circum- 
stances of  which  it  might  not  be  easy  precisely  to  fix,  and  as  the  rule  with  re- 
gard to  variances  was  so  strict,  the  plaintiff  ought  not  to  be  tied  down  in  the 
way  proposed. 

Rule  discharged. 

♦The  KING  v.  FAUNTLEROY.  [•413 

A  power  of  attorney  for  the  transfer  of  government  stock  is  a  deed  within  the  meanins  of 
2  G.  2,  c.  25 ;  and  a  conviction  under  that  statute  for  the  forgery  of  such  a  power  was  holdea 
sufficient. 

The  indictment  upon  which  the  prisoner  was  tried  and  convicted  at  the  last 
Old  Bailey  sessions,  consisted  of  eleven  counts.  The  first  count  was  for  foiging 
a  deed,  and  was  framed  upon  the  2  G.  2,  c.  25,  and  31  G.  2,  c.  22,  s.  78. 

The  second  charged  him  with  the  offence  of  uttering  and  publishing  as  true 
a  forged  deed,  knowing  the  same  to  be  forged,  and  was  framed  upon  the  same 
statutes. 

The  third  count  was  founded  upon  the  46  G.  3,  c.  89,  and  charged  the  pri- 
soner with  disposing  of,  and  putting  away  a  forged  deed,  knowing  the  same  to 
be  forged.  The  instrument  set  out  in  these  three  counts  was  a  letter  or  power 
of  attorney  for  the  transfer  of  6000/.  3  per  cent,  consols,  and  purported  to  have 
been  signed,  sealed,  and  delivered  by  Frances  Young.  The  offences  were 
charged  to  have  been  committed  with  the  intention  of  defrauding  the  Governor 
and  Company  of  the  Bank  of  England.  The  power  of  attorney  contained,  as 
.'s  usual  in  such  cases,  a  covenant  with  the  bank,  that  the  executors  an4  admi- 
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nifltraton  of  the  donor,  should  allow  and  confirm  whatever  should  be  done  by 
the  attorney,  afler  the  decease  of  the  donor,  (a) 

The  fourth,  fifth,  and  sixth  counts  were  similar,  only  charging  him  with  an 
intent  to  defraud  Frances  Young. 

The  seventh,  eighth,  and  ninth  were  also  similar,  only  charging  him  with  an 
intent  to  defraud  one  William  Flower. 

9^A\A-}       ^^^  tenth  and  eleventh  counts  were  framed  upon  the  *8  G.  1,  c.  22, 
-^  and  the  31  G.  2,  c.  22,  s.  77,  and  charged  the  offence  of  forging  a  letter 
of  attorney,  dec. 

The  verdict  returned  by  the  jury,  was  guiky  of  uttering  a  forged  power  of 
attorney^  knowing  it  to  be  forged. 

The  verdict  was  entered  only  on  the  second,  fiAh  and  eighth  counts  of  the 
indictment. 

The  prisoner  petitioned  the  crown,  and  his  case  was  argued  before  the  twelve 
judges  in  the  long  room,  sessions  house,  Westminster,  on  the  24th  and  25th  of 
November. 

Broderick  for  the  prisoner.  The  prisoner  has  been*  convicted  of  uttering 
and  publishing  as  true,  a  forged  deed,  and  that  deed  is  described  as  a  power  of 
attorney.  It  is  proposed  to  show,  first,  that  the  word  deed  does  not  at  common 
law  clearly  and  unequivocally  comprise  a  letter  of  attorney ;  secondly,  that  the 
word  cannot  Comprise  that  instrument  upon  the  construction  of  the  2  G.  2,  c. 
25 ;  31  G.  2,  c.  22,  s.  78,  and  45  G.  3,  c.  89 ;  but  it  will  be  necessary  to  ad- 
vert in  the  first  place  to  the  cases  of  J?,  v.  H^ait,  1  Bingh.  121,  and  B.  v.  Lyon^ 
2  Russell,  1602,  lest  they  should  be  esteemed  conclusive  on  the  point  in  dis- 
.pute.  Now  in  B.  v.  Wait^  the  only  question  agitated  and  decided  was  touching 
the  admissibility  of  an  interested  witness.  In  order  to  show  that  he  was  inte- 
rested, it  suited  the  counsel  f  )r  the  prisoner  to  assume  that  the  power  he  had 
foiged  was  a  deed,  for  the  purpose  of  arguing  that  it  could  not  be  revoked  ex- 
cept by  deed ;  and  it  was  sufficient  for  the  counsel  on  the  part  of  the  crown  to 
show,  as  he  did,  that  the  instrument  might  be  revoked  by  matter  in  pais  without 
contesting  the  point  whether  or  no  it  were  a  deed.  In  B.  v.  Lyon  the  question 
*4151  ^^'  ^^^  whether  a  power  of  attorney  were  a  deed  *under  2  G.  2,  c.  25, 
^  but  whether  an  instrument  not  conforming  with  certain  formalities  pre- 
scribed by  act  of  parliament,  were  a  power  of  attorney.  [Baylet,  J«  In 
that  case  all  the  judges  thought  the  power  was  a  deed  within  the  meaning  of  2 
G.  2,  c.  25.]]  The  case,  however,  was  not  argued,  and  that  point  only  arose 
incidentally.     It  ought  now  to  be  considered  as  if  it  were  res  Integra. 

First,  then,  though  the  word  deed  is  occasionally  and  loosely  used  in  a  larger 
sense,  in  its  more  accurate  acceptation  it  only  means  an  instrument  in  writing 
sealed  and  delivered,  and  containing  some  contract  or  grant  on  the  part  of  the 
person  by  whom  it  is  executed.  Lord  Coke  defines  it  as  follows,  **  a  deed,  fac- 
tum ;  this  word  (deed)  in  the  understanding  of  the  common  law,  is  an  instrument 
written  on  parchment  or  paper,  whereunto  ten  things  are  necessarily  incident ;" 
among  which  he  enumerates,  **  a  thing  to  be  contracted  for,"  Co.  Lit.  35  b:  and, 
Jn  another  place,  *'  fait,  factum,  Anglic^  a  deed,  and  signifieth  in  the  common 
law  an  instrument  consisting  of  three  things,  viz.  writing,  sealing,  and  delivery, 
comprehending  a  bargaine  or  contract  between  party  and  party,'*  id.  171  b. 
Comyns  has  it,  **  a  deed  is  a  writing  containing  a  contract,  and  signed,  sealed, 
and  delivered  by  the  party,"  Com.  Dig.  Fait^  (A  1.)  Spe1man*s  definition  is, 
*'  factum  a  forensibus  nostris  dicitur  scriptum  solenne,  quo  firmatur  donum  con- 
cessio  pactum  contractus."  Spelm.  Gloss.  Factum^  and  this  definition  Ducange 
has  copied  into  his  glossary,  word  for  word.  Cunningham,  in  his  law  diction- 
ary, defines  deed,  **  an  instrument  written  on  parchment  or  paper,  consisting  of 
three  things,  viz.  writing,  sealing,  and  delivery,  and  comprehending  a  contract 
or  bargain  between  party  and  party;'*  and  in  Cowel*s  law  dictionary,  and 

(a)  See  the  form  1  Bingh.  124. 
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Wood's  Institute,  p.  217,  the  same  definition  is  to  be  found.  *Now  r*^!^ 
these  definitions  plainly  exclude  a  letter  of  attorney,  which,  though  in  ^ 
writing,  and  sealed  and  delivered,  contains  no  matter  of  contract,  propeiiy  so 
called,  nor  even  matter  of  grant :  conferring  a  mere  authority  or  power,  it  nei- 
ther conveys,  secures,  nor  releases  any  interegt  in  its  legal  acceptation  as  dis- 
tinct from  power ;  and  to  this  distinction  important  incidents  are  attached ;  for 
instance,  such  an  instrument  may  be  revoked  by  mere  matter  in  pais,  whereas 
if  it  were  a  deed  it  could  only  be  revoked  by  deed,  eo  ligamine  quo  ligatur.  It 
may  further  be  remarked,  that  from  the  earliest  period  instruments  of  grant  or 
contract  under  seal  have  always  been  denominated  facta  or  chartae,  while  in- 
struments merely  conferring  a  power  have  been  distinguished  from  them  by  the 
appellation  literie.  In  Madox's  Formulare  Anglicanum,  a  power  to  enfeoff, 
of  the  date  of  4  Ed.  2,  is  expressly  termed  literae,  while  the  deed  of  feoffraeat 
to  which  it  refers  is  styled  carta.  **  Attornavi  et  loco  meo  posui  W.  A.  ad  po- 
nendum  J.  H.  in  seysinam,  etc.  secundum  quod  in  quadam  carta  inter  me  et 
pneductum  J.  H.  inde  facta  plenius  continetur ;  ratum  et  gratum  habitura  quie- 
quid  idem  W.  duxerit  faciendum,  etc.  In  cujus  rei  testimonium  has  UieroM 
sigillo  meo  signatas  fieri  feci  patentes.'*  So,  in  another  preserved  by  the  same 
author,  of  the  date  of  1235.  '*  Universis  Christi  fidelibus  presentes  literas  in- 
specturis."  Fleta,  referring  to  the  offence  of  forgery,  says,  '^  Crimen  verd  falsi 
dicitur  cum  quis  accusatus  fuerit  quod  sigillum  regis  vel  appellatusquod  sigillum 
domini  sui  de  cujus  familia  fuerit,  falsaverit,  et  brevia  inde  consignavertt,  vel 
chartam  aliquam  vel  iiteram  ad  exhferedationem  domini  vel  aiterius  damnum  sic 
sigillaverit.''  Fleta,  lib.  1,  c.  22,  p.  32.  The  distinction  thus  made  from  the 
earliest  times,  has  been  carried  forward  in  the  acts  more  particularly  applicable 
to  the  subject,  and  that  a  letter  of  attorney  does  not  form  the  only  example  of 
an  instrument  under  seal  not  ^comprised  within  the  legal  description  of  r^Aij 
a  deed,  appears  from  one  o(  the  earliest  statutes  relating  to  forgery  :  the  ^ 
6th  Eliz.  c.  14,  provides,  that  if  any  person  shall  forge  any  false  deed^  charter, 
or  writing  sealed^  court  roll,  or  the  will  of  any  person,  he  shall  be  set  on  the 
pillory ;  and  in  Tavemer^s  case,  Dy.  322,  decided  shortly  af\er  the  passing  of 
the  statute,  the  Court  of  King's  Bench  held  that  a  forgery  of  a  customary  of  the 
manor  of  N.,  having  affixed  to  it  seals,  purporting  to  be  the  seals  of  the  copy- 
holders, fell  under  the  description  of  a  writing  staled  within  this  statute.  A 
will,'  though  a  writing  under  seal,  is  not  a  deed,  and  in  Dod  v.  Herbert^  StyL 
459,  it  was  holden  there  need  be  no  profert  in  curiam  of  an  award;  Gltn,  C. 
J.,  saying,  **  If  an  action  of  debt  be  brought  upon  an  obligation,  the  obligation 
ought  to  be  produced,  and  in  all  other  cases  where  things  cannot  be  demanded 
but  by  deed ;  but  here  is  no  deed  in  the  case,  for  an  arbitrament  under  seal  is 
no  deed,  (and 'the  arbitrament  may  be  made  without  a  deed,)  and  therefore 
it  is  not  necessary  to  be  produced  in  court,  for  it  is  but  a  writing  under 
hand  and  seal."  The  same  may  be  said  of  an  inquisition  taken  by  the  sherifi^ 
on  a  writ  of  inquiry,  and  returned  under  seal :  so  of  a  warrant  of  a  jus^ 
tice  of  peace  under  seal.  In  the  year  book  35  H.  6,  p.  37,  '*  in  a  writ  of 
forger  of  false  deeds,  the  plaintiff  supposed  by  his  writ  that  the  defendant  had 
forged  diversa  falsa  facta  et  munimenta,  and  the  defendant  demanded  judgment 
of  the  count,  for  the  count  alleged  that  the  defendant  had  forged  a  certain  deed 
of  feoffment,  purporting  to  be  the  feoffment  of  one  T.,  and  also  a  writing  or 
muniment  by  which  T.  purported  to  make  C.  his  attorney  to  deliver  seisin,  so 
that  the  count  is  not  conformable  to  the  writ,  for  the  writ  alleges  diversa  falsa 
facta,  et  munimenta,  and  the  count  only  alleges  one  deed ;"  and  of  this  opinion 
was  Prisot,  C.  J.,  though  *what  was  the  ultimate  decision  in  the  case  r^^io 
does  not  appear.  Now,  though  this  case  does  not  expressly  decide  that  ^ 
a  letter  of  attorney  is  no  deed,  yet  it  shows  that  deed  is  not  the  proper  appella- 
tion for  such  an  instrument,  for  if  it  were,  why  should  the  pleader  have  unne- 
cessarily substituted  in  his  count  the  words  **  writing  or  muniment,"  or  what 
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ground  coald  there  have  been  for  Moile*«  aq^ment,  which  alleges  that  a  letter 
of  attorney  cannot  be  described  in  pleading,  as  a  deed  ? 

It  may  be  urged,  that  the  covenant  contained  in  the  present  power  of  attorney 
amounts  to  a  bargain  or  contract  between  party  and  party ;  but  similar  cove- 
nants have  been  contained  in  powers  of  attorney  from  the  earliest  period,  as  ip 
the  very  first  of  the  ancient  documents  preserved  by  Madox,  p.  346 ;  and  if 
there  be  any  weight  in  the  preceding  reasoning,  it  applies  to  the  instruments  in 
the  form  in  which  they  have  always  been  couched,  whether  that  form  amounts 
to  a  covenant  or  not ;  in  fact^  however,  the  instrument  does  not  contain  that 
which  amounts  to  a  covenant,  for  if  it  did,  an  action  would  lie  on  such  cove- 
nant. But  no  action  could  be  brought  by  the  bank  on  this  covenant,  for  it  is 
one  which  in  its  nature  never  can  be  broken.  In  the  event  of  the  death  of  the 
party  without  notice,  the  bank  would,  by  virtue  of  the  power,  transfer  the  stocky 
and  such  transfer  being  made,  a  ratification  on  the  part  of  the  executors  could 
never  be  required,  for  if  they  should  choose  to  impeach  the  transfer  and  bring 
their  action  against  the  bank,  that  action  would  at  once  be  barred  by  production 
of  the  power  itself.  This  clause,  therefore,  though  a  covenant  in  its  shape,  is 
in  substance  a  mere  amplification  or  repetition  of  the  preceding  words  of  autho- 
*4I01   "^^'     *^^  '^  consequently  in  legal  effect  not  a  contract,  but  a  power. 

■^  If,  then,  the  word  deed  does  not  at  common  law  strictly  include  a 
power  of  attorney,  considerable  advance  has  been  made  towards  the  second 
proposition,  that  it  will  not  include  such  an  instrument  upon  the  construction 
of  2  G.  2,  c.  25,  and  31  6.  2,  c.  22,  s.  78.  Now  every  statute  ought  to  be 
construed,  not  according  to  the  letter,  but  according  to  the  intent  of  parliament,(o) 
and  penal  statutes  ought  always  to  be  construed  strictly.  Thus  1  Ed.  d,  c.  12, 
having  enacted  a  punishment  for  those  who  were  convicted  of  stealing  horses, 
the  judges  conceived  that  it  would  not  extend  to  him  who  should  steal  but  one 
horse,  and  therefore  2  dc  3  Ed.  6,  was  passed  to  supply  the  defect:  so  the 
14  6.  2,  c'  6,  which  made  it  capital  to  steal  sheep  or  other  cattle,  having  been 
holden  to  extend  only  to  sheep  by  reason  of  the  ambiguity  of  the  word  cattle, 
the  15  G.  2,  c.  34,  passed  to  supply  the  omission.  A  penal  statute,  therefore, 
cannot  extend  to  other  cases  than  those  intended  by  the  legislature,  even  though 
within  the  mischief  aimed  at,(6)  and  in  order  to  attain  the  intention  of  the  legis- 
lature, the  preamble  of  a  statute  ought  to  be  first  considered. (c)  The  preamble 
of  the  2  G.  2,  c.  25,  recites,  that  whereas  the  wicked,  pernicious,  and  abomi- 
nable crimes  of  forgery,  perjury,  and  subornation  of  perjury,  have  of  late  times 
been  so  much  practised,  &c.,  that  it  ii  necessary  for  the  more  efiectual  preveot- 
ing  of  such  enormous  offences,  to  inflict  a  more  exemplary  puniahment  on  such 
offenders,  than  by  the  laws  of  this  realm  can  now  be  done :"  The  statute  then 
enacts,  that  persons  who  forge  any  deed,  will,  testament,  &c.,  shall  sufier  the 
*4201  puiushment  of  death  ^without  benefit  of  clergy.   It  is  manifest  from  this 

-^  preamble,  that  the  legislaujre  intended  to  inflict  a  more  severe  punish- 
ment upon  oflTenders  who  foiged  deeds  than  the  law  before  authorized :  but  this 
intention  was  inoperative,  as  applied  to  a  letter  of  attorney  for  the  transfer  of 
stock;  because,  by  a  prior  statute,  the  8  G.  1,  c.  22,  the  preamble  of  which 
does  not  mention  deeds,  it  was  made  a  capital  oflfence  to  forge  a  letter  of  attorney 
of  that  description,  with  regard  to  the  capital  stock  of  joint  stock  companies, 
and  therefore  the  legislature  could  not  intend  by  the  word  **  deed"  in  the  2  G. 
2,  to  describe  a  letter  of  attorney  against  the  forgery  of  which  there  was  already 
a  specific  enactment.  The  31  G.  2,  c.  22,  s.  78,  aAer  reciting  that  doubts 
might  arise,  whether  the  2  G.  2,  c.  25,  extended  to  the  commission  of  the  like 
forgeries  with  the  intention  to  defraud  any  corporation,  re-enacted  the  2  G.  2, 
and  supplied  the  defect :  but  it  is  a  striking  fact,  and  strongly  confirmatory  of 

(a)  Com.  Digr.  Pari  R,lOh;  2  Roll.  Abr.  318 ;  PI.  Com.  353.  363 ;  10  Rep.  57  b. 
(6) 4  T.  R.  665;  5  B.  &  A.  501. 
(c)  Com.  Dig.  Pat  I  S,  11 ;  PI.  Com.  173.  204. 
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the  argument  here  used  to  show  the  intent  of  the  legislature,  that  by  the  pre- 
ceding section  (the  seventy-seventh^  of  this  act  of  parliament,  the  punishment 
imposed  by  the  8  G.  1,  is  extendea  to  the  forging  any  letter  of  attorney  which 
related  to  the  transfer  of  capita]  stock  or  funds  established  nnee  the  passing  of 
theB  G,  1.  For  if  the  legislature  had  intended  to  comprise  letters  of  attorney 
under  the  terms  **  any  dec^**  used  in  the  2  G.  2,  and  in  the  next  section  of  this 
statute,  this  provision  would  have  been  nugatory.  The  fact,  therefore,  that  the 
seventy-seventh  section  relates  specifically  to  letters  of  attorney,  and  the  seven- 
ty-eighth section  to  deeds,  proves  to  demonstration  that  the  legislature  treated 
them  as  the  objects  of  distinct  provisions,  and  did  not  intend  under  the  word 
**  deed*'  to  include  a  letter  of  attorney  for  the  transfer  of  stock ;  and  it  is  no  an- 
swer to  this  argument  to  allege,  tliat  the  terms  **  letters  of  attorney**  do  not 
necessarily  import  instruments  signed,  sealed,  and  delivered,  but  'also  r^aoi 
comprehend  instruments  under  hand,  which  the  legislature  meant  to  pro-  ^ 
tect  against  forgery,  because,  even  admitting  that  an  attorney  may  for  some 
purpose  be  appointed  by  a  writing  under  hand  only,  it  is  matter  of  notoriety 
that  the  letters  of  attorney  for  the  transfer  of  the  public  funds  both  at  the  time 
the  8  G.  1  passed  and  ever  since,  have  necessarily  (in  compliance  with  the 
bank  regulations^  been  instruments  signed,  sealed,  ai^d  delivered,  and  it  was 
manifesdy  the  ooject  of  the  legislature  to  prevent  the  forgery  of  such  instru- 
ments by  the  8  G.  1,  and  the  31  G.  2,  c.  22,  s.  77.  From  a  review  of  various 
•other  statutes  relating  to  forgery,  it  will  also  clearly  appear  that  the  forging  of 
letters  of  attorney,  and  of  deeds,  have  uniformly  been  considered  as  distinct 
subjects  of  penal  legislation. 

In  the  4  G.  8,  c.  25,  s.  16,  (which  extended  the  provisions  of  8  G.  1,  c.  22, 
and  31  G.  2,  c.  22,  s.  77,  to  the  capital  stock  of  bodies  politic  and  corporate, 
■*  which  now  are  or  hereafter  shall  be  established,*')  the  words  letters  of  attor- 
ney are  used,  but  not  the  word  deed.  The  same  is  the  case  in  the  37  G.  3,  c. 
122,  which  inflicts  the  punishment  of  transportation  on  ofTenders  who  forge 
•the  name  of  any  person  purporting  to  be  the  attesting  witness  to  any  letter  of 
attorney  for  the  transfer  of  stock.  The  45  G.  3,  c.  89,  s.  1,  recites  the  pro- 
visions of  the  2  G.  2,  c.  25,  and  the  7  G.  2,  c.  22,  and  extends  them  to  every 
•part  of  Great  Britain,  but  does  not  contain  the  words  *'  letters  of  attorney.** 

The  81  G.  2,  c.  10,  s.  23,  relates  to  the  forgery  of  letters  of  attorney  to  re- 
•ceive  seamen's  wages,  and  the  9  G.  8,  c.  30,  s.  6,  to  the  uttering  such  forged 
letters  of  attorney.  The  45  G.  3,  c.  72,  s.  121,  and  57  G.  3,  c.  127,  s.  4, 
re-enact,  consolidate,  and  extend  the  prolusions  of  the  two  former  statutes :  all 
of  them  specifically  mention  letters  of  attorney,  but  not  deeds :  these  letters  of 
attorney  for  receiving  seamen's  wages,  are  signed,  *sealed,  and  deli-  r«^oo 
vered;  the  enactments,  therefore,  directed  against  the  forgery  of  them  ^ 
are  futile  if  such  instruments  are  comprehended  within  the  word  deed  found  in 
2  G.  2,  c.  25.  The  plain  and  legitimate  conclusion  deducible  from  a  just  ap- 
plication of  the  rules  of  construction  to  those  numerous  acts  of  parliament  is, 
that  the  legislature  never  intended,  under  the  word  **  deed"  in  the  2  G.  2,  to 
comprise  letters  of  attorney  under  hand  and  seal  for  the  transfer  of  public  stock. 
It  is  clear  that  the  legislature  has  made  the  foigery  of  these  letters  of  attorney 
the  subject  of  specific  enactments,  and  it  is  equally  clear,  that  the  various  enact- 
ments on  the  subject  since  the  2  G.  2,  c.  25,  are  nugatory  if  such  letters  of 
attorney  fall  within  the  legal  description  of '*  deeds.**  If  one  mode  of  expound- 
ing the  statutes  leads  to  the  conclusion,  that  the  legislature  has,  through  a  long 
series  of  years,  and  on  various  occasions,  used  language  without  an  intelligible 
object,  and  if  another  mode  of  exposition  shows  the  various  provisions  upon 
the  same  subject  to  be  consistent  and  intelligible,  no  one  can  doubt  which  mode 
ought  to  be  adc^ted.  It  is  true,  that  in  none  of  these  statutes  is  the  act  of 
knowingly  uttering  a  forged  letter  of  attorney,  (eo  nomine,)  for  the  transfer  of 
government  stock  made  a  capital  offence,  but  this  omission,  even  if  uninten 
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tional,  fumishefl  no  suflSieient  reasons  for  Straining  the  words  of  the  2  G.  2, 
beyond  the  true  intent  and  meaning  given  to  them  by  the  legislature,  where  that 
intent  is  so  clear  as  it  is  conceived  to  be  in  the  present  case. 

Bosanqueiy  Serjt.,  for  the  crown.  First,  the  proposition  advanced  on  behalf 
of  the  prisoner,  that  an  instrument  signed,  sealed,  and  delivered,  conveying  a 
power  for  the  selling  of  stock,  and  so,  anciUary  to  a  contract,  is  not  a  deed,  is 
an  untenable  proposition.  The  definition  cited  from  Lord  Coke,  from  whence  it 
*423'1  ^^  °  copied  into  *the  other  text  writers,  is  too  narrow,  and  com- 
-l  pletely  at  variance  with  other  passages  in  his  own  works.  In  the  1st 
Inst.  62  a,  for  instance,  he  says  that  the  auUiority  to  deliver  seisin  must  be  by 
deed ;  that  a  letter  of  attorney  is  as  much  as  a  warrant  of  attorney  by  deed, "  for 
liters  doe  signify  sometime  a  deed,  as  litene  acquietancis  doe  signify  a  deed  of 
acquittance;  and  herewith  agreeth  Britton."  This  passage  not  only  shows 
that  contract  is  not  essential  to  a  deed,  but  is  an  answer  to  the  aigument  which 
has  been  raised  upon  the  supposed  distinction  between  charts  and  litene ; 
namely,  that  charts  is  the  only  term  employed  for  deed,  and  that  instruments 
called  Utere,  are  not  deeds.  In  GoddartTa  case,  2  Rep.  5,  Lord  Coke  ex- 
pressly says,  **  there  are  but  three  things  of  the  essence  of  a  deed ;  viz.,  writing 
on  paper  or  parchment,  sealing,  and  delivering :"  and  the  same  position  is  laid 
down  in  2  Roll.  Abr.  21,  under  the  head,  «*  What  things  are  necessary  to  the 
making  of  a  deed."  Spelman's  definition  of  a  deed,  the  whole  of  which  was 
not  cited,  is,  **  Factum,  a  forensibus  nostris  dicitur  scriptum  solenne,  quo  firma- 
tur  donum,  concessio,  pactum,  contractus,  et  hujuatnodi ;  alias  charta ;  et  est 
vel  simplex  vel  indentatum ;  hoc,  ubi  plures  contrahunt ;  illud,  vbi  aolua  quiM" 
piam  agitJ*^  But  the  instances  are  numerous  in  which  deeds  are  executed, 
which  are  neither  contracts  nor  bargains :  as  a  spontaneous  release,  or  confir- 
mation, or  a  disclaimer  by  deed.  It  is  also  repeatedly  laid  down  by  Lord  Coke, 
that  an  authority  given  by  a  corporation  where  an  interest  is  to  pass,  must  be  by 
deed.  So  also,  a  letter  of  attorney  to  deliver  seisin.  If  a  man  levy  a  fine  without 
a  deed  to  lead  the  uses,  the  uses  will  result  to  himself.  Then  if,  without  any 
contract,  he  should  declare  the  uses  to  himself  for  life,  remainder  to  his  eldest 
son  in  tail,  and  so  on,  would  such  declaration  in  writing,  sealed,  and  delivered, 
mAor]  *^^^  to  be  a  deed  f  The  case  which  has  been  cited  from  the  year  book 
^  95  U.  6,  p.  87,  is,  as  far  as  it  goes,  in  favour  of  the  position,  that  a  power 
of  attorney  may  be  a  deed ;  for  it  may  be  collected  from  the  language  of  Prisot, 
C.  J.,  that  if  the  power  of  attorney  had  been  called  a  deed  in  the  count,  so  as 
to  satisfy  the  expression  diversa  facta  in  the  writ,  no  objection  could  have  been 
taken.  An  amendment,  indeed,  was  proposed,  upon  which,  however,  it  does 
not  appear  whether  any  decision  was  come  to.  In  Tavemer'8  case  the  only 
question  was,  whether  the  forgery  of  an  instrument,  conveying  an  interest  in 
copyhold  property,  was  within  the  statute  of  5  Eliz.  c.  14,  s.  2,  and  nothing 
turned  on  the  question  what  was  or  was  not  a  deed.  With  respect  to  awards, 
it  is  true  that  they  are  not  necessarily  deeds,  but  the  arbitrator  may  make  them 
so,  if  he  resorts  to  a  formal  sealing  and  delivery.  In  Dod  v.  Herbert  6ltn, 
C.  J.,  says,  it  may  be  without  deed ;  from  which  we  are  necessarily  led  to  infer, 
that  it  may  also  be  by  deed ;  and  in  Brown  v.  Vawser^  4  East,  585,  Law- 
rence, J.,  says,  ■*  If  an  arbitrator  deliver  an  award  under  seal  as  a  deed,  it  must 
theij  have  a  deed  stamp ;  but  if  it  were  by  writing  under  seal,  yet  not  delivered 
as  a  deed,  it  was  sufiicient  to  employ  a  common  award  stamp.'* 

It  is  not  necessary  to  answer  the  aiguments  which  have  been  advanced  with 
respect  to  the  nature  of  the  covenant  contained  in  the  power  of  attorney  forged 
by  the  prisoner,  because  it  has  been  shown  that  contract  is  not  essential  to  a 
deed ;  die  covenant,  however,  is  by  no  means  nugatory  as  has  been  asserted ; 
for  though  a  power  is  revoked  by  the  death  of  the  donor,  a  covenant  is  not ; 
and,  therefore,  inasmuch  as  the  testator  cannot,  by  the  grant  of  the  power,  bind 
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his  representatiTes,  he  binds  them  by  the  covenant,  in  case  they  should  resist 
irhat  is  proposed  to  be  done  under  the  power. 

^Secondly,  the  instmment  in  question  was  a  deed  contemplated  by  rmAOPi 
the  statute  2  G.  2,  c.  25.  The  8  G.  1,  c.  22,  makes  it  a  capital  offence  ^  ^^^ 
to  forge  any  poteer  of  attorney  for  the  transfer  of  any  of  the  capital  stocks  men- 
tioned in  that  act,  which  does  not  relate  to  the  goTcmment  ftinds.  The  2  G.  2, 
c.  25,  makes  it  capital  to  forge,  or  utter,  knowing  it  to  be  forged,  any  dud,  will, 
testament,  &c.  The  31  G.  2,  c.  25,  s.  78,  extends  the  8  G.  1,  c.  22,  to  capi- 
tal stocks  subsequently  created,  and  the  2  G.  2,  c.  25,  to  forgeries  committed 
with  intent  to  defraud  any  corporation.  In  this  act,  the  provision  respecting 
powers  of  attorney  in  8  G.  1  is  repeated  verbatim.  From  whence  it  has  been 
argued,  that  because  the  framers  of  the  latter  statute,  in  their  anxiety  to  extend 
to  subsequendy  created  stocks,  the  law  applicable  under  8  G.  1  to  the  stocks 
existing  at  that  time,  copied  the  whole  clause  out  of  that  last*mentioned  acty— 
instead  of  inserting,  **  with  the  exception  of  such  powers  of  attorney  as  are  by 
deed,  they  having  been  provided  for  by  the  general  statute  that  intervenes," — 
the  genei^  law  contained  in  the  intervening  act  is  not  to  apply  to  offenders  in 
respect  of  powers  of  attorney  by  deed. 

But  it  is  clear  that  affirmative  words  in  a  statute  do  not  repeal  any  provisions 
in  a  prior  statute  that  can  consist  witli  them,  and  there  is  nothing  in  the  inter- 
vening statute  which  is  inconsistent  with  the  provisions  of  the  two  others ;  if 
there  were  any  force  in  the  argument  adduced,  it  might  be  contended  that  all 
instruments  particularly  specified  in  canal  or  turnpike  acts  were  for  that  reason 
excluded  from  the  general  provisions  of  2  G.  2,  c.  25.  The  4  G.  3  wae  only 
passed  to  extend  the  provisions  of  8  G.  1  and  31  G.  2  to  transferable  annuities 
established  by  subsequent  acts ;  it  repeats  the  language  of  8  G.  1,  and  does  not 
interfere  with  the  general  provisions  of  2  G.  2,  c.  25.  The  37  G.  3,  c.  122, 
applies  only  to  the  particular  offence  of  *foiging  the  names  of  attesting  r^Aoa 
witnesses  to  powers  of  attorney,  and  therefore  does  not  affect  the  present  ^ 
question.  Then  the  practice  for  a  long  series  of  years  confirms  the  constmo- 
tion  which  it  is  proposed  to  put  on  the  2  G.  2,  c.  25.  In  the  indictment  against 
Weston,  in  1706,  there  were  two  counts  for  foiging  a  deed,  two  for  uttering,  and 
two  for  forging  a  power  of  attorney ;  in  1801  the  indictment  in  R,  v.  Cock  was  in 
the  same  form.  In  i?.  v.  ^nn  nurie,  1804,  the  indictment  was  for  forging  and 
uttering  a  deed,  without  any  count  for  forging  or  uttering  a  power  of  attorney ; 
but  one  of  the  counts  was  framed  on  the  31  G.  2,  and  alleged  the  intent  to  be 
to  defraud  the  Governor  and  Company  of  the  Bank  of  England ;  another,  to 
defraud  one  B.  Allen.  In  1810,  Joseph  Boyce  was  convicted  under  the  2  G.  2, 
c.  25,  of  forging  a  letter  of  attorney,  and  in  1817,  Mary  Anne  James ;  in  the 
indictment  against  whom  there  was  no  count  mentioning  the  letter  of  attorney. 
The  last  case  was  that  of  B,  v.  fVait,  which  was  argaed  before  the  twelve 
judges,  and  the  proposition  now  contended  for  was  never  suggested  by  the 
counsel  or  court,  though  the  nature  of  a  power  of  attorney  was  very  fully  con- 
sidered. In  1818,  Lyon  was  tried  and  convicted  under  the  2  G.  2,  c.  25,  for 
forging  a  power  to  receive  seamen's  wages,  for  which  power,  according  to  the 
provisions  of  45  G.  3,  c.  72,  a  particular  form  was  prescribed,  and  though  the 
prisoner  had  failed  to  pursue  this  form,  the  instrument  was  holden  in  all  respects 
as  a  deed,  and  binding  on  the  party  who  delivered  it.  [Park,  J.,  referred  to 
the  case  of  Sophia  Pringle,  executed  in  1787  under  the  statute  of  2  G.  2,  c.  25, 
for  forging  and  uttering  as  true  a  forged  deed  purporting  to  be  a  power  of  atto^ 
ney.] 

'i*he  45  G.  3,  was  passed  subsequently  to.  many  of  these  convictions ;  it  enu 
merates  all  the  instruments  mentioned  in  the  2  G.  2,  and  if  there  had  beea 
at  the  *time  of  its  enactment  any  doubt  as  to  the  propriety  of  those  con-  pc^o? 
victions ;  if  it  had  been  imagined  that  the  word  deed  was  not  sufficient  ^ 
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to  cover  a  power  of  attorney,  that  instrument  would  have  been  specifically 
mentioned  in  that  statute. 

In  reply,  it  was  urged  with  respect  to  the  old  definitions  of  a  deed,  that  the 
easual  observations  on  the  subject,  to  be  met  with  in  various  parts  of  Lord 
Coke's  writings,  ought  not  to  be  set  up  against  his  more  deliberate  definition. 
But  that  even  admitting  the  definition  by  Lord  Coke  to  be  too  narrow,  the  defi- 
nition by  Spelman  could  not  be  objected  to,  and  tliat  would  not  include  a  letter 
of  attorney.  ^  Factum  dicitur  scriptum  solenne  quo  firmatur  donum,  concessio, 
pactum,  contractus,  et  hujusmodi,  alias  charta.*'  Donum,  concessio,  pactum, 
contractus,  all  imply  instruments  conveying  an  interest,  to  which  kind  of  instru- 
ments alone  hiijusmodi  can  refer,  and  therefore  does  not  include  a  power.  With 
respect  to  the  remaining  part  of  the  passage,  *'  Est  vel  simplex  vel  indentatum  ; 
hoc  ubi  plures,  illud  ubi  solus  quispiam  agit,**  agit  can  only  apply  to  the  con- 
veyance of  an  interest,  and  not  to  the  granting  of  a  power.  All  the  instruments 
specified  on  the  part  of  the  crown  as  being  instances  of  deeds  containing  no 
contract,  are,  at  all  events,  instruments  conveying  an  interest,  and  so  fall  within 
8pelman*s  definition ;  as  a  release,  a  confirmation,  deed  to  lead  uses,  disclaimer, 
&c.  And  when  Lord  Coke  says  that  liters  do  sometimes  mean  a  deed,  he 
means  merely  an  instrument  framed  with  the  usual  formalities  attending  a  deed ; 
it  is  to  these  only  that  he  refers,  when  he  says  that  there  are  but  three  things 
requisite  to  constitute  a  deed ;  writing,  sealing,  and  delivering  being  merely 
ceremonies  to  authenticate  a  contract  or  grant.  The  case  in  the  year  books  was 
*428n  ^"^^  ^^^^  ^  show  that  it  was  there  esteemed  doubtful  ^whether  a  letter 
•J  of  attorney  could  be  pleaded  as  a  deed,  but  in  the  judgtnent  of  the  learned 
compiler  of  the  edition,  the  result  of  the  case  was,  as  expressed  in  the  table  to 
the  year  book,  that  a  letter  of  attorney  was  not  a  deed,  ut  videtpr ;  and  Broke 
states  the  case  thus :  **  Le  brief  fuit,  diversa  facta  et  munimenta,  et  le  count  fuit 
de  un  fait  de  feoffment  et  un  lettre  d'attomey ;  et  ideo  optima  opinio  que  le 
count  abattera  par  ce  que  n'est  guarr :  per  le  brief.**  With  regard  to  the  cove- 
nant contained  in  the  power  of  attorney,  it  was  not  a  contract  on  which  any 
action  could  lie,  but  to  prevent  circuity  of  action  might  be  pleaded  as  a  release. 
^yliff  V.  Scrimsheire,  1  Show.  46 ;  Hodges  v.  Smith,  Cro.  Eliz.  023 ;  I  T. 
R.  446.(a)  Then  with  regard  to  the  statutes,  the  position  that  affirmative  words 
in  a  subsequent  statute  do  not  take  away  the  effect  of  affirmative  words  in  a 
prior,  applied  only  to  statutes  in  pari  materia ;  and  in  addition  to  the  instances 
which  had  been  given,  in  which  the  legislature  had  uniformly  made  a  distinc- 
tion between  deeds  and  letters  of  attorney,  the  various  stamp  acts  might  also  be 
referred  to,  in  which  deeds  and  letters  of  attorney  for  the  transfer  of  stock,  d&c., 
were  placed  under  different  classes,  and  different  duties  were  made  payable  for 
each  of  them. 

The  Judges  expressed  no  opinion  publicly,  but  the  prisoner  wbm 
executed. 

W  Per  Bailor,  J.,  in  Smiik  v.  MapUbadu 
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•GUEST  and  Another  v.  JAMES  WILLASEY/an  Infant,  MARY  J.  ^mAoa 
WILLASEY,  SARAH  C.  WILLASEY,  WILLIAM  WILLASEY,  L  ^^^ 
EDWARD  WILLASEY,  MARIA  RUTH  WILLASEY,  ALICIA  WIL- 
LASEY,  also  Infants,  and  N.  SALISBURY  and  A.  GARNETT. 

Three  oodicib  of  different  dates  endoraed  on  the  back  of  a  will.  The  two  first  referred  to 
lands  mentioned  in  the  will,  made  a  disposition  of  lands  purchased  s&bsequently  to  the  will, 
according  to  directions  in  the  will  as  to  the  devisor's  lands  in  general,  and  appointed  new 
executors,  but  were  attested  by  only  two  witnesses  each.  The  third  only  appointed  a  new 
executor  in  the  room  of  an  executor  named  in  the  second  codicil,  but  was  attested  by  three 
witnesses : 

Heldf  that  the  third  codicil  was  a  republication  of  the  second  and  of  the  will,  and  that  the  kiid 
acquired  subsequently  to  the  will  passed  according  to  a  disposition  made  in  the  will  as  to 
the  devisor's  laiid  in  general.  i 

This  cause  came  on  to  be  heard  before  the  master  of  the  rolls  on  the  13th 
of  November,  1624,  when  his  lordship  was  pleased  to  direct  the  following  case 
*to  be  sent  for  the  opinion  of  the  Court  of  Common  Pleas :  re^an 

James  WiUasey,  by  will  dated  the  10th  of  February,  1814,  which  L  ^^ 
was  executed  and  attested  so  as  to  pass  freeholds  by  devise,  after  devising  an 
estate  called  Clifton  to  his  son  James  in  fee,  gave  and  bequeathed  to  Nicholas 
Salisbury  and  Abraham  Gamett,  their  heirs  and  assigns,  all  his  plantation  caUed 
Orchard  estate,  situate  at  Port  Royal  in  Jamaica,  with  the  slaves,  stock,  uten* 
sils,  and  appurtenances  thereon  or  thereto  belonging ;  and  also  all  and  singular  . 
his  real  estate  and  property  whatsoever  situate  in  Great  Britain,  the  West  In- 
dies,  or  elsewhere,  whicli  he  might  die  seised  or  possessed  of,  or  in  anywise 
interested  in  or  entitled  to  in  possession,  reversion,  remainder,  or  expectancy, 
not  thereinbefore  devised  by  him,  with  their  appurtenances,  to  hold  the  same 
unto  and  to  the  use  of  them,  N.  Salisbury  and  A.  Gamett,  their  heirs  and  as- 
signs for  ever,  upon  trust  to  sell  the  same  in  manner  therein  mentioned,  and  to 
convey  and  surrender  the  same  unto  or  to  the  use  or  in  trust  for  the  purchaser 
ir  purchasers  thereof;  and  as  touching  his  personal  estate,  after  payment  of 
«46 
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hiB  debts,  funeral  and  testamentary  chaiges,  and  the  specific  legacies  therein 
bequeathed,  the  testator  gave  the  same  to  them,  his  trustees,  their  executors, 
administrators,  and  assigns,  upon  the  trusts  therein  mentioned ;  and  he  ap- 
pointed N.  Salisbury  and  A.  Oaoiett  executors  of  his  will. 

Some  time  afler  making  the  will,  the  testator  sold  ClifU)n ;  and  in  1818  pur^ 
chased  and  became  legally  seised  in  fee  simple  of  a  freehold  estate  called  Aller- 
ton  Hall. 

On  the  18th  of  November,  1819,  the  testator  signed  a  codicil  to  his  will, 
which  was  attested  by  two  witnesses  only,  in  the  following  words : 

^  Codicil  to  my  last  will,  dated  this  18th  November,  1819.  Clifton  Hall 
being  sold,  it  is  my  wish  that  the  money  so  obtained  shall  go  to  the  general 
*43in  ^^^^^  ^  ^  ^divided  amongst  all  my  children,  and  not  to  James  only,  as 
•J  the  will  directs.  And  also  my  late  purchase  of  AUerton  Hall  to  be  sold, 
and  the  money  so  obtained  to  be  equally  divided  amongst  my  children,  share 
and  share  alike,  as  the  will  directs.  And  I  give  unto  my  wife  Mary  Willasey, 
in  addition  to  what  the  will  mentions,  300/.  per  annum  for  life.  And  I  also 
appoint  her  an  executrix  joindy  with  the  others  named  in  my  last  will  and  tes- 
tament.    As  witness  my  hand  this  18th  day  of  November,  1819.'* 

On  the  20th  of  September,  1828,  the  testator  signed  another  codicil,  which 
was  also  attested  by  two  witnesses  only ;  wherein,  after  revoking  a  legacy  given 
by  the  will,  and  stating  that  one  half  of  Orchard  estate  was  sold,  and  giving 
directions  concerning  the  sale  of  the  other  half,  the  testator  proceeded  as  fol- 
lows :  **  I  now  appoint  Edward  Lister  of  Everton,  and  the  Reverend  James 
Fumival  of  Upton,  my  executors,  in  the  place  of  Nicholas  Salisbury  and  A. 
Gamett  within  mentioned,  with  full  power  to  act,  ^.  As  witness  my  hand 
this  80th  day  of  September,  1823.'* 

On  the  13th  of  February,  1824,  the  testator  made  another  codicil,  which 
was  executed  and  attested  as  by  law  is  required  for  passing  freeholds  by  devise, 
in  the  following  words :  **  I  now  appoint  my  friend  the  Reverend  Benjamin 
Guest  of  Everton,  near  Liverpool,  to  be  my  executor,  in  the  room  of  Edward 
Lister  of  Everton  above  mentioned,  with  full  power  to  act,  &e.  Witness  my 
hand  this  ISdi  day  of  February,  1824.** 

All  the  codicils  were  written  on  the  same  sheet,  which  was  the  back  sheet 
of  the  will. 

The  testator  died  on  the  17th  of  February,  1824.  His  widow  survived  him, 
but  died  before  this  case  was  prepared. 

The  questions  for  the  opinion  of  the  court  were, 
*4321       *First,  Whether  the  third  codicil  operated  as  a  republication  of  the 
-J  will  and  first  and  second  codicils,  or  any,  and  which  of  them  I 

Secondly,  Whether  the  legal  fee  in  the  AUerton  estate  passed  by  the  will 
and  codicils,  and  to  whom ;  or  whether  it  descended  to  the  heir  at  law  of  the 
testator  ? 

The  case  was  aigoed  in  Michaelmas  term,  1824,  but  the  certificate  of  the 
court  was  not  signed  till  Hilary. 

Pe//,  Serjt  The  third  codicil  is  a  republication  of  the  will  and  of  the  first 
and  second  codicils.  There  is  some  conflict  between  the  earlier  and  later  cases 
oo  this  subject.  Upon  the  whole,  however,  it  seems  to  be  a  question  of  inten- 
tion. The  leading  decisions  are  Bum$  ▼.  Crowt^  1  Ves.  jun.  486,  4  Br.  Ch. 
R.  2,  1  Lucas,  90,  and  Piggott  v.  WaUtr^  7  Ves.  jun.  118,  in  which  it  was 
holden  that  a  codicil  referring  to  the  will  passed  after-purchased  lands,  though 
the  codicil  itself  only  related  to  personalty.  In  Penphrase  v.  Lord  LanS' 
dotvne^  Vin.  Abr.  Devise,  Z.  22,  and  Letton  v.  Lady  Falkland,  ib.,  2  Eq.  Cas. 
Abr.  768,  indeed,  it  was  holden  that  a  codicil  would  not  operate  as  a  republica- 
tion of  the  will  without  a  re-execution ;  but  this  was  overruled  in  Atcherltu  v. 
Vernon,  Vin.  Abr.  Devi$e,  Z.  22,  1  Com.  Rep.  381,  3  Br.  P.  C.  107,  where 
it  is  laid  down,  that  a  codicil  attested  by  three  witnesses  operates  as  a  republi* 
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cation  of  a  will  of  land.  And  thou|^h  Sir  W.  Grant  waa  diapoaed  to  break  in 
on  the  rule  in  Piggott  t.  Waller^  he  found  himaelf  bound  to  the  caaea  of 
Barnes  v.  Crowe^  and  Ateherley  v.  Vernon.  It  ia  not  neceaaary,  therefore, 
that  any  particular  intention  to  republiah  ahould  appear.  The  codicil  in  Pig' 
gott  V.  Waller  related  only  to  peraonal  property,  and  expresaed  no  intention 
of  republishing  the  will ;  and  yet  under  a  general  deviae  of  land  in  the  will,  it 
was  holden  to  pass  land  acquired  aubaequently  to  the  execution  of  ^'the  r^A^% 
will.  In  The  Attomey^Oeneral  v.  Downing^  Amb.  571,  the  mere  an-  t. 
nexation  of  a  codicil  was  holden  to  be  a  republication.  But  in  the  preaent  caae 
the  codicil  is  written  on  the  aame  paper  as  the  will ;  and  unless  there  be  an 
intention  expreased  to  the  contrary,  as  in  Bowea  v.  Bowes^  2  B.  &  P.  500, 
(where  the  codicil  devised  the  said  lands,  and  the  word  said  was  considered 
to  confine  the  operation  of  the  codicil  to  thoae  lands  which  would  have  paaaed 
under  tlie  will,)  the  codicil  draws  the  will  down  to  its  own  date  in  the  very 
terms  of  the  will,  makes  it  operate  as  if  it  had  then  been  executed  in  those 
terms,  Goodtitle  v.  Merediths  2  M.  &  S.  5,  and  gives  the  legal  estate  in  the 
property  devised  to  Benjamin  Guest  and  James  Fumival. 

Bosanquet,  Serjt.,  contra.  The  third  codicil  haa  its  full  effect  in  the  ap- 
pointment of  a  new  executor,  and  is  not  stach  a  republication  of  the  will  aa  to 
pass  aAer-purchased  lands.  The  whole  is  a  question  of  intention,  and  accord- 
ing to  the  cases,  the  party  who  contends  that  a  codicil  is  not  such  a  republica- 
tion of  the  will  as  to  pass  after-purchased  lands,  must  be  able  to  show  that  there 
was  no  intention  to  pass  them.  But  it  may  be  fairly  inferred  that,  if  there  ia 
no  reference  to  such  lands,  there  is  no  intention  to  pass  them.  And  there  ia  no 
case  of  a  codicil  being  deemed  a  republication  of  a  will  so  as  to  pass  after-pur- 
chased lands  in  which  the  codicil  has  not  referred  to  them.  Besides  the  cases 
which  have  been  cited,  there  are  many  others  in  Serjt.  Williams's  note  to 
Duppa  V.  Mayo^  2  Saund.  277  e,  4th  edit. ;  and  in  Doe,  ex.  dem.  Pate  v. 
Davy,  Cow  p.  158,  there  is  a  clear  reference  to  the  will.  Then,  unless  there 
be  such  reference,  how  can  it  be  assumed  the  codicil  means  to  affect  aller-por- 
chased  lands  7  Mere  ^annexation  is  no  indication  of  any  such  intention  ;  rmA^A 
and  attestation  by  three  witnesses  cannot  of  itself  have  any  greater  ^ 
effect.  For  some  time  subsequently  to  the  passing  of  the  statute  of  frauds,  it 
was  holden  that  no  lands  could  paas  by  any  testamentary  instrument  unless 
attested  by  three  witnesses ;  afterwards,  it  was  holden  that  a  codicil  attested  by 
three  would  give  effect  to  a  will  insufficiently  attested,  if  it  expreasly  referred 
to  that  will ;  but  it  never  was  proposed  that  the  attestation  of  a  codicil  by  three 
witnesses  should  give  effect  to  a  will  subsequently  to  the  statute,  unless  it  could 
have  done  so  before ;  and  it  could  not  have  done  so  before,  unless  by  reference 
to  the  will  it  expressed  an  intention  to  do  so.  In  1  Roll.  Abr.  618,  it  is  laid 
down,  «*  Si  homme  seisie  de  terre  devise  tout  son  terre  a  J.  S.  et  puis  purchase 
le  manor  de  D.  et  puia  escrie  en  son  volunt  que  J.  D.  serra  son  executur,  un- 
core  ceo  neat  ascun  novel  publication  a  faire  le  manor  de  D.  a  passer."  What 
more  does  this  codicil  contain  than  the  addition  of  a  new  executor  ?  If  the  ex- 
pression, that  '■  the  codicil  shall  form  part  of  the  will,"  be  made  use  of,  aa  in 
Piggott  V.  Waller 9  that,  according  to  all  the  cases,  amounts  to  a  republication; 
but  there  is  no  such  expression  here,  and  the  principle  ought  not  to  be  carried 
further,  aAer  the  master  of  the  rolls  expressed,  in  Piggott  v.  Waller,  the  ut- 
most reluctance  to  go  to  the  extent  to  which  he  foimd  himself  bound  by  the 
authorities.  If  there  had  been  no  witnesses  to  the  third  codicil  in  the  present 
case,  it  would  have  had  no  other  effect  than  that  of  adding  an  executor ;  (for 
though  the  words  are,  ■*  with  power  to  act,"  &c.,  that  can  only  mean  to  act  aa 
executor ;)  it  could  not  have  been  a  republication  of  the  will  so  as  to  pass  land ; 
if  so,  how  can  the  addition  of  witnesses  effect  such  a  republication  ?  If  the 
republication,  by  means  of  the  codicil,  is  to  bring  the  will  down  to  the  date  of 
the  codicil,  that  of  itself  would  be  an  argument  against  the  repnblieatton  in  the 
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*4351  ^P'^^^^^  instance ;  for  the  greatest  absurdity  would  ensue.  Salisbury 
-^  and  Garnett,  who,  by  the  codicil,  are  removed  from  the  office  of  execu- 
tors and  trustees,  would,  by  the  republication  of  the  will  at  the  date  of  the  co- 
dicil, take  a  fee  in  the  lands  devised  by  the  will ;  and  if  they  are  not  to  take 
also  the  subsequendy  purchased  lands,  it  is  difficult  to  say  in  whom  they 
would  vest,  for  neither  the  second  nor  third  codicils  refer  to  the  first.  But 
though  the  third  codicil  should  not  be  deemed  a  republication  of  the  will  so  as 
to  pass  aAer-purchased  lands,  it  will  not  be  inoperative,  for  the  appointment  of 
the  new  executor  will  stand  good.  [Best,  C.  J.  If  a  ccniicil,  which  refers  to 
a  will  only  in  respect  of  personal  property,  should  be  holden,  as  in  Piggott  v. 
Waller^  to  be  a  republication  of  Uie  will  as  to  real  property,  why  should  not 
the  same  effect  be  produced  by  a  codicil  which  appoints  executors  to  manage 
the  personal  property  ?]  The  passage  in  Rollers  Abridgment  seems  to  be  an 
answer  to  that  difficulty ;  and  in  Piggott  v.  Waller^  the  codicil  was  expressly 
ordered  to  be  *<  part  of  the  will.'*  But  unless  where  it  becomes  part  of  the 
will,  or  expressly  refers  to  it,  the  strongest  presumption  of  intention  on  the  part 
of  the  testator  does  not  suffice  to  pass  after-purchased  property ;  Bowes  v. 
Bowes^  2  B.  dc  P.  500 ;  Parker  v.  Biacoe^  3  B.  M.  25 ;  although  it  is  true, 
that  in  order  to  prevent  a  codicil  from  being  a  republication,  an  intention  to  that 
effect  must  equally  appear. 

PelL  It  is  impossible  to  collect  any  intention  contrary  to  republication  from 
the  language  of  the  present  codicil ;  and  from  the  case  of  Barnes  v.  Crowe^  it 
is  clear  that  no  particular  form  of  words  is  required  to  make  a  codicil  operate 
as  a  republication.  In  that  case  the  passage  in  Rollers  Abridgment  was  ex- 
*43fi1  P^^^^y  brought  to  the  notice  of  *the  court.  It  is  true  the  third  codicil 
-'  does  not  immediately  refer  to  the  first,  but  it  refers  to  it  through  the 
second  ;  and  if  the  first  and  second  were  struck  out,  no  construction  could  be 
put  on  the  third,  because  Lister's  name  does  not  appear  in  the  will. 

The  following  certificate  was  sent  in  Hilary  term  : 

We  have  heard  this  case  ai^ed  by  counsel,  and  considered  it,  and  are  of 
opinion, 

That  the  third  codicil  operated  as  a  republication  of  the  will  and  of  the  second 
codicil. 

Upon  the  question,  whether  it  also  operated  as  a  republication  of  the  first 
codicil,  there  may  be  some  doubt ;  but  as  the  republication  of  the  will  passes 
the  AUerton  estate  on  the  same  trusts  as  the  first  codicil  if  properly  executed 
would  have  done,  it  is  perhaps  of  little  or  no  importance  to  consider  that  ques- 
tion farther. 

We  are  of  opinion  that  the  legal  fee  in  the  Allerton  estate  passed  by  the  will 
so  republished  to  Nicholas  Salisbur)'  and  Abraham  Garnett,  the  devisees  named 
in  the  will. 

W.  D.  Best, 
J.  A.  Park, 
j.  bvrrouoh, 
8.  Gaseleb. 


•487]  »SEAMAN  v,  PRICE. 

Plaintiff  having  orally  bamined  with  J.  E.  for  the  sale  of  aome  honaes,  aold  the  bargain  to 
defendant  for  40/.;  and  J.  E.,  at  the  request  of  the  defendant,  conveyed  the  premtaea  to  P., 
who  was  not  a  trustee  for  defendant. 

A  verdict  having  been  found  for  the  plaintiff  in  action  for  the  recovery  of  this  40(.,  the  court 
refused  to  enter  a  nonsuit,  which  was  moved  for  on  the  grounds,  6rst,  that  the  oral  barsain 
for  the  interest  in  the  houses  could  never  have  been  enforced,  and  therefore  could  not  form 
the  consideration  of  an  aasumpsit ;  secondly,  that  the  houses  had  never  been  conveyed  to 
the  defendant. 

AssvMPsrr.     First  count  stated  that  plaintiff  had  bargained  and  agreed  with 
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one  J.  E.  for  the  punshaae  of  three  freehold  houses,  to  be  conveyed  to  the  plain- 
tiff, at  the  price  of  600/.,  and  that  in  consideration  the  plaintiff  would  sell  and 
give  up  to  the  defendant  the  said  bargain,  and  would  suffer  and  permit  the  de- 
fendant to  become  the  purchaser  of  the  houses  from  J.  E.  instead  of  the  plain- 
tiff, he,  the  defendant,  undertook,  &«.,  to  pay  the  plaintiff  for  the  said  bargain 
iOL  ;  that  the  plaintiff  did  sell  and  give  up  the  bargain  to  the  defendant,  and 
did  suffer  and  permit  the  defendant  to  become  the  purchaser  of  the  houses  from 
J.  Em  and  the  defendant  did  accordingly  become  such  purchaser,  and  did  take 
the  said  bargain,  and  did  obtain  conveyance  to  him  of  the  houses  on  the  terms 
aforesaid,  ^. 

Second  count  stated  the  consideration  that  plaintiff  would  suffer,  permit,  and 
procure  the  defendant  to  become  the  purchaser,  and  averred  that  the  plaintiff 
did  suffer,  dtc,  and  that  defendant  was  accepted,  and  became  the  purchaser,  Ac* 

The  last  count  stated  the  consideration,  that  plaintiff  would  relinquish  and 
give  up  the  said  bargain  to  the  defendant,  and  would  give  and  afford  to  the  de- 
fendant the  opportunity  of  becoming  the  purchaser ;  and  averred  that  plaintiff 
did  relinquish  and  give  up,  and  did  give  *and  afford  to  the  defendant  the  r^^oo 
opportunity  of  becoming  purchaser.  ^ 

It  appeared  in  evidence  at  the  trial,  London  sittings  after  Michaelmas  term 
last,  that  the  plaintiff  had  orally  agreed  with  Joel  Emmanuel,  the  owner  of  the 
houses,  for  the  purchase  of  them  at  600/.,  and  that  the  plaintiff  had,  in  writing* 
agreed  with  the  defendant  to  sell  him  the  bargain  for  40/.  Upon  the  request 
of  the  plaintiff,  J.  E.  conveyed  the  premises,  under  the  direction  of  the  defend- 
ant, to  a  Mrs.  Price,  but  not  in  trust  for  the  defendant.  J.  E.  stated  that  he 
would  not  have  conveyed  to  the  person  named  by  the  defendant  but  for  the  re- 
quest of  the  plaintiff,  to  whom  he  held  himself  bound  by  his  contract. 

Upon  this  evidence  it  was  objected  by  PeUt  Serjt.,  on  two  grounds,  that  the 
action  was  not  sustainable :  first,  because  the  bargain  between  plaintiff  and  J. 
E.  not  being  in  writing,  was  void  under  the  statute  of  frauds,  and  therefore  the 
transfer  of  it  to  the  defendant  could  form  no  good  consideration  for  the  defend- 
ant's promise,  inasmuch  as  it  could  not  be  legally  enforced  against  J.  E.  Se- 
condly, because  the  averment  of  defendant's  having  become  the  purchaser  was 
not  proved ;  the  legal  conveyance  being  to  Mrs.  Price,  who  was  not  even  a 
trustee  for  the  defendant. 

Best,  C.  J.,  thought  that  all  the  counts  were  supported.  But  a  verdict 
having  been  taken  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit, 

Pelit  Serjt,  now  moved  to  that  effect,  on  the  grounds  urged  at  the  trial ;  the 
Court,  however,  refused  the  rule,  and  in  giving  judgment. 

Best,  C.  J.,  said,  the  inclination  of  my  opinion  at  the  trial  was  as  it  is  now, 
that  all  the  counts  of  this  ^declaration  are  supported ;  but  it  is  unneces-  p^^oq 
sary  to  decide  that  now,  as  the  last  count  is  clearly  proved.  Beyond  all  ^ 
question  the  defendant  has  had  the  opportunity  of  becoming  the  purchaser,  the 
premises  having  been  conveyed  to  his  nominee ;  and  though  there  was  no  legal 
obligation  in  Emmanuel  to  convey,  yet  the  defendant  has,  in  fact,  enjoyed  all 
the  advantages  of  this  agreement,  and  that  forms  a  moral  obligation  sufficient  to 
support  the  promise. 

The  «)ther  judges  concurred ;  and  Pell 

Took  nothing. 

DIXON  and  Others,  Assignees  of  MOORE,  a  Bankrupt,  v.  HATFIELD. 

W.  undertook  to  complete  the  carpenters'  work  in  H.'s  house  and  find  all  materials;  W. 

bein|f  delayed  for  want  of  credit  or  fiinds  to  procure  timber,  it  was  supplied  by  M.  on  H.*s 

signmg  the  foilowinj^  undertaking. 
"  I  agree  to  pay  M.  for  timber  to  house  in  A.  C,  out  of  the  money  that  I  have  to  pay  W. 

provided  W.'s  work  is  completed:" 
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fifU,  thftt  this  was  not  a  gvanntee  to  pay  if  W.  should  fail,  but  a  direct  undertaking  to  pajr 
when  the  work  shonld  m  completed. 

AssuMPfliT  on  the  following  agreement. 

^  I,  Richard  Hatfield,  do  agree  to  pay  Mr.  J.  Moore  50/.  for  timber  to  house 
in  Annett's  Crescent,  out  of  the  money  that  I  have  to  pay  William  West,  pro- 
Tided  West's  work  is  completed.*' 

At  the  trial  before  Bbst,  C.  J.,  London  sittings  after  Michaelmas  term  last,  it 
appeared  that  West  had  undertaken,  for  a  certain  sum,  to  complete  the  carpen- 
ters' work  in  the  house  in  question,  and  find  all  the  materials ;  but  being  de- 
layed for  want  of  credit  or  funds  to  procure  timber,  it  was  supplied  by  Moore, 
upon  the  defendant's  signing  the  above  agreement. 

*4401       *'^^®  i^^  being  satisfied  with  respect  to  the  completion  of  the  work, 
-^  found  a  verdict  for  the  plaintiff  for  50/. 

Vaughan^  Seijt.,  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  upon  the  ground,  among  other  objections,  that  the  agreement  on  which 
the  action  was  brought  was  in  effect  a  guarantee  to  pay  Moore,  in  case  West 
failed  to  pay  him ;  imd  that  if  it  was  a  guarantee,  the  consideration  for  the  de- 
fendant's undertaking  was  not  sufficiently  expressed. 

But  the  Court  were  clear  that  this  was  not  a  collateral  but  a  direct  undertak- 
ing; and  the  chief  justice  stating  that  the  jury  had  expressed  themselves  satis- 
fi^  with  respect  to  the  completion  of  the  work,  the  rule  was 

Refused. 


PRATT  V.  ODDY. 

Bail.— Notice  of  juitification. 

In  the  above,  and  four  other  causes,  notice  of  justification  of  bail  had  been 
given  for  a  dies  non,  without  any  continuance  of  notice  to  the  ensuing  day.  The 
Court  on  ascertaining  that  the  Court  of  K.  B.  permitted  the  bail  under  such  a 
notice  to  justify  on  the  next  day,  without  a  continuance  of  notice,  (which  con- 
tinuance is  the  practice  in  this  court,)  now  ordered  that  the  bail  in  the  above 
causes  might  justify  to-morrow ;  and  that  the  rale  for  serving  notice  before  three 
in  the  aflemoon,  might,  in  this  instance  only,  be  dispensed  with. 


•441]      •ROGERS,  Administratrix  of  ROGERS,  v.  KINGSTON 

and  Another. 

The  creditor  of  an  insolvent  withdrew  his  opposition,  after  stipulating  for  and  receiving  a 
promissory  note  for  the  amount  of  his  debt. 

Tne  insolvent,  alter  his  discharge,  was  arrested  for  non-pajrment  of  this  promissory  note,  but 
settled  the  action  by  giving  a  warrant  of  attorney,  in  which  his  brother  joined  him,  to  con* 
fess  a  judgment  for  the  debt,  costs,  and  interest,  to  be  paid  by  instalments. 

The  court,  on  motion,  set  aside  this  warrant  of  attorney,  after  pajrment  of  the  first  instalment. 

The  defendant  was  a  discharged  insolvent.  When  he  made  his  application 
to  the  Insolvent  Debtor's  Court,  the  plaintiff's  intestate  entered  an  opf>osition 
against  the  defendant's  discharge,  for  a  debt  of  30/.  for  money  lent,  which  op- 
position he  withdrew,  after  stipulating  for  and  receiving  a  promissory  note  for 
30/.,  payable  by  instalments.  In  July,  1824,  the  defendant  was  arrested  for 
this  30/.,  but  settled  the  action  by  giving  a  warrant  of  attorney,  in  which 
his  brother  joined  him,  to  confess  a  judgment  for  the  debt,  costs,  and  interest, 
to  be  paid  by  instalments. 

The  first  instalment  he  paid  on  the  10th  of  January  last. 

Peaktf  Seijt,  obtained  a  rule,  calling  on  die  plaintiff  to  show  cause,  why  this 
warrant  of  attorney  should  not  be  set  aside,  and  the  instalment  of  the  10th  of 
January  be  returned  to  the  defendant,  upon  the  ground  that  the  whole  transac- 
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tioD  was  contrary  to  the  policy  of  the  Insolvent  Debtor^s  Act ;  he  relied  on  Jach- 
son  V.  DavxHon^  4  B.  &  A.  691. 

fflldCf  Serjt.,  now  showed  cause.  The  ground  of  decision  in  the  case  re- 
ferred to  was,  that  the  creditor  had  for  his  individual  benefit  diminished  the 
creditors'  general  fund,  contrary  to  the  spirit  of  17th,  18th,  19th,  25th,  and 
28th  sections  of  1  Geo.  4,  c.  1 19.  But  though  *8uch  a  course  could  r^^^o 
not  be  pursued  under  the  bankrupt  laws,  or  under  a  general  trust  deed  ^ 
for  the  benefit  of  creditors,  there  seems  to  be  no  sufficient  reason  for  assuming 
it  to  be  a  violation  of  the  policy  of  the  Insolvent  Debtor's  Act,  since  that  act  is 
so  framed  as  to  give  every  creditor  the  means  of  enforcing,  to  a  certain  extent, 
the  payment  of  his  individual  debt ;  (for  that  the  imprisonment  authorized  by 
the  act  is  intended  to  operate  for  the  benefit  of  the  creditor,  and  not  as  a  mere 
punishment,  is  clear  from  this  circumstance,  tliat  upon  payment  or  release  of 
the  debt  in  respect  of  which  the  imprisonment  has  been  ordered,  the  prisoner 
is  discharged ;)  the  argument  with  respect  to  the  diminution  of  the  fund,  cannot 
apply  to  a  claim  made  against  a  surety,  nor  ought  it  to  avail  when  uiged  by  the 
debtor  himself,  whatever  effect  it  may  be  allowed  to  have  when  proceeding  from 
his  creditors  at  large.  At  all  events,  it  comes  too  late  on  the  present  occasion. 
It  ought  to  have  been  made,  if  at  all,  at  the  time  of  the  action  on  the  promissory 
note ;  but  the  debtor  being  at  least  under  a  moral  obligation  to  pay  that  note« 
there  was  a  good  consideration  for  the  warrant  of  attorney.  In  a  case  so 
doubtful  the  court  will  not  decide  summarily  on  a  motion  like  the  present. 

Best,  C.  J.  This  is  an  application  to  set  aside  a  warrant  of  attorney,  not 
an  application  to  stay  proceedings  in  an  action ;  we  do  not,  therefore,  by  acced- 
ing to  the  present  application,  prevent  the  plaintiff  from  trying  before  a  different 
tribunal  the  question  now  in  dispute ;  nor  does  this  application,  as  it  has  been 
contended,  come  too  late ;  it  is  never  too  late  to  apply  to  the  court  in  transactions 
tainted  by  fraud.  In  the  present  instance  there  is  a  suggestion  of  fraud,  and 
the  warrant  of  attorney  was  siven  under  circumstances  *clearly  not  rmAA^ 
justifiable.  I  cannot  distinguish  this  transaction  from  the  case  of  a  note  ^ 
given  for  an  usurious  consideration,  the  maker  of  which  aAerwards  gives  a 
warrant  of  attorney  to  enter  up  judgment  for  4he  same  demand  ;  such  a  warrant 
the  court  would  set  aside,  because  no  subsequent  arrangement  can  render  that 
legal,  which  was  in  its  origin  illegal ;  and  the  decision  in  the  Court  of  King's 
Bench  is  binding  on  us,  unless  it  be  shown  that  it  was  erroneously  determined. 
It  has  been  alleged,  indeed,  that  upon  the  occasion  of  that  decision,  the  attention 
of  the  court  was  not  called  to  all  the  sections  of  the  act.  I  cannot  see  that  any  sec- 
tion applies  to  the  case  except  the  25th,  and  to  that  the  attention  of  Batlbt,  J., 
was  particularly  directed  :  but  independently  of  that  case,  the  court  would  ac- 
cede to  the  present  application.  It  has  been  argued,  that  an  insolvent  has  a 
right  to  beg  off  a  creditor,  and  that  a  creditor  may  forbear  to  insist  on  his  debt ; 
but  it  is  immoral  for  him  to  $ell  his  forbearance,  and  thereby  to  place  himself 
in  a  better  situation  than  the  ether  creditors ;  it  is  a  fraud  upon  them,  and  con- 
trary to  the  policy  of  the  law.  This  has  long  been  establbhed  as  to  cases  where 
debtors  have  entered  into  a  composition  wi  Ji  their  creditors ;  and  it  is  equally 
fraudulent  to  buy  off  the  opposing  creditor  of  an  insolvent,  because  under  the 
25th  section  of  the  act,  the  commissioners  may  issue  execution  against  the  in- 
solvent's subsequendy  acquired  effects,  and  pay  his  old  debts ;  but  they  most 
first  pay  those  which  have  been  newly  contracted,  and  the  party  who  has  ob- 
tained dbis  warrant  of  attorney  places  himself  by  the  sale  of  his  forbearance,  in 
the  situation  of  a  new  creditor,  and  in  a  better  situation  than  he  is  entided  te 
claim.  By  pretending  to  oppose,  he  possibly  prevented  others  from  taking  the 
same  step,  and  he  cannot  be  allowed  to  relinquish  his  opposition  for  a  warrant 
squeezed  out  of  the  necessities  of  the  insolvent  This  is  clearly  distinguishable 
from  the  case  of  a  party  *who  makes  a  new  promise  when  he  is  dear  rmAAA 
and  sui  juris,  and  where  the  new  promise  would  lay  him  under  a  moral  ^ 
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obligation,  which  he  would  be  bound  to  fulfil ;  but  if  the  new  promise  be  the  price 
of  a  consent  to  withdraw  an  opposition,  no  moral  consideration  can  arise ;  the 
whole  transaction  is  a  trick  and  fraud  between  the  two  parties  to  cheat  tlie 
other  creditors,  and  the  rule  which  prays  to  set  it  aside  must  be  made  absolute. 

Park,  J.  The  afgument  which  has  been  urg^d  in  support  of  this  warrant 
of  attorney,  is  in  opposition  to  all  the  cases  which  have  been  decided  from  that 
of  Jackson  v.  Duchairt^  3  T.  R.  561,  downwards.  The  general  principle  of 
aU  those  cases  is,  that  one  creditor  shall  not  be  permitted  to  obtain  an  advantage 
at  the  expense  of  the  others.  But  the  case  turns  on  the  25th  section  of  the  In- 
solvent Debtor's  Act,  which  gives  the  commissioners  power  to  issue  an  execu- 
tion against  the  insolvent's  subsequendy  acquired  efTects,  and  divide  them  rate- 
ably  among  the  creditors ;  but  as  the  plaintiff's  name  was  not  inserted  in  the 
schedule,  he  might  sue  out  execution  without  application  to  the  commissioners, 
and  thereby  obtain  an  advantage  over  the  rest  of  the  creditors.  The  26th  sec- 
tion of  the  act  provides,  that  the  insolvent  shall  not  be  arrested  for  a  debt  due 
to  a  former  creditor,  and  if  the  plaintiff's  name  had  been  inserted  in  the  sche- 
dule, the  insolvent's  person  would  have  been  safe ;  this  the  plaintiff  prevents 
by  taking  a  promissory  note,  contrary  to  the  policy  of  the  act.  The  case  in 
the  King's  Bench  proceeds  on  the  true  ground,  and  is  in  point  for  the  defendant. 

BuRROuoH,  J.,  and  Gaselee,  J.,  concurring. 

The  rule  was  made  absolute. 

•AAK\        *SHORT,  Assignee  of  the  Sheriff  of  LINCOLNSHIRE, 
**®J  V.  HUBBARD  and  Others. 

The  court  refnaed  to  set  aside,  on  motion,  an  execution  in  «n  action  on  a  replevin  bond,  upon 
an  objection  to  the  proceedings,  which  might  have  been  taken  before  judgment. 

On  the  7th  of  April,  1824,  the  plaintifT  distrained  on  Hubbard  for  4/.  17^. 
6<f.,  half  a  year's  rent,  due  to  plaintiff,  as  trustee  under  the  will  of  Ann  Grant- 
ham. Goods  were  taken,  and  specified  in  the  notice  of  distress  to  the  value 
of  11/. 

On  the  8th,  Hubbard  executed  a  replevin  bond  for  100/.,  in  the  condition  of 
which  these  goods  were  enumerated,  and  thereupon  obtained  a  warrant  for  re- 
plevying them. 

On  the  9th,  the  plaintiff  gave  Hubbard  notice  that  the  above  distress  was 
abandoned,  and  made  a  second  distress  for  60/.,  being  five  years'  rent-charge 
due  to  the  plaintiff,  as  trustee  under  the  above-mentioned  will,  and  the  notice 
of  distress  specified  the  goods  taken  under  the  former  distress,  together  with 
some  others. 

But  under  the  warrant  of  replevy  the  goods  taken  upon  the  first  distress  were 
redelivered  to  Hubbard,  and  no  further  proceedings  were  taken  on  the  second 
distress. 

A  plaint  was  entered  on  behalf  of  Hubbard  at  the  first  county  court  afWr  the 
execution  of  the  replevin  bond,  which  plaint  Short  removed  into  this  court  by 
»e.  fa.  lo. 

Hubbard  having  omitted  to  enter  an  appearance.  Short  took  an  assignment 

of  the  replevin  bond,  sued  on  it,  and  having  obtained  judgment  on  demurrer, 

issued  a  fi.  fa.,  on  which  he  levied  60/.,  as  arrears  of  rent  alleged  to  be  due  at 

*4461  ^^^  ^^™^  ^^  making  the  distress,  besides  36/.  12^.  *taxed  costs  of  the  ac- 

-^  tion,  costs  of  distress,  re.  fa.  lo.,  judgment,  and  ^,  fa. 

Vaugkan^  Scijt.,  upon  afiidavit  of  these  facts,  had  obtained  a  nile  nisi  for 
setting  aside  this  execution  as  irregular,  upon  the  ground  that  the  bond  was 
given  for  the  prosecution  of  a  replevin  on  a  distress  made,  for  an  alleged  arrear 
of  only  4/.  179.  6^.  rent,  and  not  on  the  subsequent  distress  for  the  alleged 
arrear  of  60/. ;  and  that,  therefore,  the  plaintifif  was  not  entitled  under  the  exe- 
cution to  levy  for  any  other  rent  than  4/.  17«.  M, 

3i2 


654  Moody  v.  King.  H.  T.  1825.  [446 

Taddy^  Seijt,  who  showed  cause,  relied  on  the  dear  law,  that  a  party  may 
distrain  for  one  rent,  and  avow  for  another  ;(a)  but 

Faughan  insisted  that  this  could  not  apply  to  cases  where,  as  in  the  present 
instance,  the  first  distress  on  which  the  bond  was  given,  had  expressly  been 
abandoned ;  so  that  in  fact  the  plaint  in  that  distress  need  never  have  been  pro- 
ceeded in,  and  there  was  nothing  to  which  the  bond  applied. 

The  Court,  however,  thought,  that  with  whatever  effect  this  might  have  been 
urged  as  a  ground  for  setting  aside  the  proceedings  at  an  eariier  stage,  it  did  not 
authorize  them  to  disturb  an  execution  warranted  by  a  regular  judgment,  and 
accordingly  the  rule  was 

Dischaiged. 

(a)  B^€.  Abr.  SepUtnn,  K. ;  GwmneU  r,  PkUl^,  3  T.  R.  645 ;  Crovther  v.  BoKubcUam^ 
7  T.  R.  658 ;  Etkerton  r.  FappUwtU,  1  East,  142. 
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Deriie  of  aU  my  hoosea  and  landa  to  W.  F.  and  hia  hoira  forever,  (charged  with  an  annuity  r^ 
and  if  W.  F.  should  have  no  issue,  the  said  estate  is,  on  the  decease  of  W.  F.,  to  beooma 
the  property  of  the  heir  at  law,  subject  to  such  legacies  as  W.  F.  may  leave  to  the  younget 
branches  oi  the  fimiily. 

W.  F.,  who  was  seised  under  the  will,  and  married,  haying  died  without  issue :  Hdd,  that 
the  property  was  subject  to  dower  for  his  widow. 

On  the  4th  March,  1802,  William  Frost  the  younger  and  Catherine  Moody, 
the  female  plaintiff,  intermarried.  C.  Moody  continued  the  wife  of  W.  Frost 
till  his  death  William  Frost  the  elder,  the  father  of  W.  F.  the  younger,  was, 
at  the  time  of  making  his  will,  and  continued  thereafter  till  the  time  of  his  death* 
seised  in  fee-simple  of  the  manor  of  Brinkley,  otherwise  Brinkley  Hall,  in  the 
parishes  of  Brinkley,  Weston,  Wilhngham,  and  Carlton,  in  the  county  of  Cam- 
bridge, and  of  divers  houses  and  lands  in  the  same  parishes. 

On  the  6th  of  April,  1806,  W.  F.  the  elder  duly  made  and  published  his  last 
will  and  testament  in  writing,  executed  and  attested,  to  pass  freehold  estates,  in 
the  words  following:  ^  I,  W.  F.,  give  and  bequeath  to  my  son  W.  F.  and  his 
heirs  forever,  all  my  houses  and  lands,  with  all  Uieir  appurtenances  thereunto  be- 
longing; also  I  give  to  my  well-beloved  wife,  Rebecca  Frost,  the  sum  of  100/.,  of 
go<xl  and  lawful  money,  yearly  and  every  year  during  her  natural  life,  to  be  paid 
her  by  the  aforesaid  W.  F.  half-yearly  out  of  the  estate ;  and  if  the  said  W.  F. 
should  have  no  children,  child,  or  issue,  the  said  estate  is,  on  the  decease  of  the 
said  W.  F.,  to  become  the  property  of  the  heir  at  law,  subject  to  such  legacies 
as  he  the  said  W.  F.  may  leave  by  will  to  any  of  the  younger  branches  of  the 
family." 

W.  F.  did  not  revoke  nor  alter  his  said  will,  and  died  on  the  25th  August, 
1807,  leaving  Rebecca  his  wife,  since  deceased,  and  W.  F.  the  younger,  the 
devisee,  him  surviving ;  and  upon  the  death  of  W.  F.  the  elder,  W.  F.  the 
younger  took  possession  of  the  manor,  houses,  *and  lands  so  devised  to  r^Ai^ 
him,  and  continued  seised  thereof  or  of  part  thereof,  and  of  land  allotted  >- 
to  W.  F.  the  younger  by  the  commissioners  under  an  act  of  parliament  for 
enclosing  the  parish  of  Brinkley,  in  lieu  of  the  remainder  thereof,  under  the 
will,  till  his  death.  On  or  about  the  26th  October,  1818,  W.  F.  the  younger 
died,  and  left  C.  Moody  his  widow  and  Rebecca,  the  wife  of  Robert  King,  his 
heiress  at  law  him  surviving.  The  manor,  houses,  and  lands  were  subject  to 
one  or  more  long  term  or  terms  of  years,  created  by  W.  F.  the  elder,  or  some 
former  owner  thereof,  which  were  at  the  time  of  argument  vested  in  some  per- 
son, in  trust  for  the  persons  entitled  to  the  inheritance. 

After  the  death  of  W.  F.  the  younger,  Robert  King  and  his  wife  obtained  a 
verdict  in  an  action  of  ejectment,  which  they  brought  against  C.  Moody,  then 
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C.  Frost,  widow,  and  in  June,  1820,  they  were  put  into  possession  of  the  said 
manor  and  other  hereditaments  devised. 

In  Trinity  term,  1  6.  4,  King  and  his  wife  conveyed  the  estates  by  fine,  to 
Robert  William  King,  the  defendant  in  fee-simple. 

The  plaintiffs  intermarried  in  1821,  and  filed  their  bill  in  chancery,  for  a 
discovery  and  an  account  of  the  rents  and  profits  of  the  estates,  and  to  have 
dower  assigned  thereout  to  C.  Moody,  as  the  widow  of  W.  F.  tlie  younger. 

To  this  bill  the  defendant  filed  a  demurrer. 

On  the  12th  May,  1824,  the  demurrer  came  on  to  be  heard  before  the  vice- 
chancellor,  when  he  directed  the  above  case  to  be  stated  for  the  opinion  of  the 
Court  of  Common  Pleas  upon  the  question. 

Whether  the  plaintifif,  Catherine,  was  entitled  to  dower  out  of  the  estate 
which  W.  F.  the  younger  took  in  the  hereditaments  mentioned  in  the  will  of 
his  fatlier,  W.  F.  the  elder  ?     And  now, 

*4401  *WUde^  Serjt.,  for  the  plaintiffs,  relied  on  the  case  of  Buckworth  v. 
•^  TTiirkellf  3  B.  ^  P.  652,  note,  and  the  authorities  there  cited,  as  deci- 
sive of  the  question,  and  not  distinguishable  from  the  present  case.  Buckworth 
v.  Thirkell  had  been  confirmed  by  the  decision  in  Goodenough  v.  Oood' 
enoughf  as  referred  to  in  Mr.  Preston's  work  on  abstracts,  vol.  iii.  372. 

Cro88,  Serjt.,  contra,  aAer  referring  to  Mr.  Butler*s  note  on  the  subject,  at 
241  Co.  Lit,  argued,  that  William  Frost  the  younger  took  the  land,  subject  to 
a  condition  which  was  to  determine  tlie  fee ;  and  that  the  fee  having  determined 
pursuant  to  this  condition,  there  was  no  longer  any  estate  on  which  the  claim 
to  dower  could  attach.  The  estate  which  the  defendant  took  never  was  the 
estate  of  William  Frost  the  younger,  and  it  was  only  out  of  his  estate  that  the 
plaintifif  could  be  dowable.  fBEsr,  C.  J.  Suppose  an  estate  tail  to  A.,  re- 
mainder in  tail  to  B.  :^-on  failure  of  issue  by  A.,  B.  takes  a  new  estate,  and 
yet  it  would  be  subject  to  dower  for  the  widow  of  A.]  That  is  the  only  case 
of  a  new  estate  on  which  dower  would  attach ;  it  is  an  exception  to  the  general 
rule,  for  which  exception  there  are  reasons  which  do  not  apply  to  the  present 
case.  The  estate  which  W.  Frost  the  younger  took  is  a  new  species  of  in- 
heritance not  known  to  the  common  law,  and  which  has  never  been  expressly 
held  to  be  subject  to  dower ;  for  the  case  of  Buckworth  v.  TViirkell  is  a  case 
touching  courtesy,  and  has  not  been  esteemed  an  authority  of  the  highest  order. 
The  wife  is  dowable  only  where  the  whole  inheritance  was  at  the  husband's 
disposal ;  but  under  the  statute  de  donis  a  tenant  in  tail  has  always  the  power 
to  make  the  property  absolutely  his  own,  by  means  of  a  fine  and  recovery,  and 
to  defeat  the  succeedin*^  estate.  W.  Frost's  interest,  therefore,  was  very  dif- 
tAf^n"}  f<9rcnt  from  that  of  a  ^tenancy  in  tail  or  a  conditional  fee  at  common  law, 
^  both  of  which  estates  the  tenant  in  possession  had  the  power  of  making 
absolute,  and  of  defeating  any  remainder :  W.  Frost  had  only  an  estate  upon 
condition,  and  could  in  nowise  afifect  the  estate  in  remainder.  But  dower  out 
of  an  estate  tail  is  of  itself  an  exception  from,  a  general  rule,  and  exceptions  are 
barren  and  cannot  be  applied  to  other  cases ;  the  policy  of  the  law,  too,  is  at 
present  unfavourable  to  any  extension  of  the  incidtet  of  dower.  In  Bay  v. 
Pungf  6  B.  dt  A.  561,  in  which  all  the  authorities  on  the  subject  were  exa- 
mined, it  was  holden  that  an  estate  in  fee  to  the  use  of  A.  B.  until  appointment^ 
was  not  subject,  after  appointment,  to  dower  for  the  widow  of  A.  B.  In  like 
manner  W.  Frost's  estate  in  fee  ought  not  to  be  subject  to  dower  for  his  widow, 
afVer  the  determination  of  the  estate,  by  his  dying  without  issue.  In  tlie  pre- 
sent case,  too,  there  is  an  outstanding  term ;  so  that  if  she  obtains  judgment  of 
dower,  it  must  be  with  a  cesset  executio. 

fPilde^  in  reply.  The  power  which  a  tenant  in  tail  has  to  convert  his  estate 
into  a  fee  is  an  accident  of  the  estate,  and  not  the  c^use  of  dower,  which  attaches 
beaause  the  husband  has  once  been  seised  of  the  inheritance ;  the  case  of  an 
estate  taiii  therefore,  is  strictly  analogous  to  the  present    Bay  v.  Pung  only 
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shows  that  a  parchaser  under  an  appointment  takes  by  ▼irtue  of  the  original 
deed  of  conveyance,  which  by  giving  the  estate  at  once  to  the  purchaser,  pras- 
termits  the  intermediate  appointor,  leaving  nothing  on  his  part  to  which  the 
right  of  dower  can  attach.  Btukworlh  v.  Thirkell  is  referred  to  by  Uolrotd, 
J.,  in  Doe  v.  Timins^  1  B.  dt  A.  549,  as  a  case  of  authority. 

*Best,  C.  J.  Lord  Alvanly  does  not  seem  to  approve  tlie  decision  r^^ei 
of  Lord  Mansfield  in  Buckworth  v.  Thirkell;  and  according  to  his  ^ 
lordship's  account  of  it,  the  case  mode  a  noise  in  Westminster  Hall  at  the  time 
the  judgment  was  given.  The  great  respect  I  feel  for  Lord  Alvanlt  and  the 
bar,  is  such  as  to  make  me  pause  before  I  make  up  my  mind  as  to  the  certifi- 
cate that  should  be  sent  tti  the  vice-«hancellor.  I  must,  however,  be  permitted 
to  say,  that  after  a  decision  of  the  Court  of  King's  Bench,  which  was  much 
considered  before  it  was  pronounced,  has  remained  unimpeached  for  more  than 
forty  years,  and  has  been  confirmed  by  the  case  of  Goodenough  v.  Goodenoughf 
we  ought  not  to  overturn  it,  unless  it  establishes  a  rule  productive  of  injustice 
and  inconvenience.  Whatever  conveyancers  might  have  thought  of  the  case 
when  it  was  first  decided,  they  have  since  considered  it  as  having  setded  the 
law,  and  it  would  be  productive  of  much  confusion  to  unsettle  it  again.  A 
woman  by  marriage  not  only  surrenders  to  her  husband  the  personal  property 
of  which  she  is  then  possessed,  and  profits  of  her  real  property,  but  also  her 
capacity  of  acquiring  property  during  her  coverture ;  she  has,  therefore,  an  equi- 
table claim  to  a  provision  out  of  her  husband's  property  on  his  death.  Before 
trusts  were  introduced,  and  real  estates  were  devisable,  dower  was  the  only 
mode  by  which  a  provision  could  be  made  for  a  married  woman  :  if  the  husband 
did  not  especially  endow  her  at  the  time  of  marriage,  as  by  dower  ad  ostium 
ecclesise,  the  law  in  its  justice  gave  her  a  third  of  the  estate  of  which  he  died 
seised,  for  her  life.  A  more  suitable  maintenance  may  now  be  secured  to  her 
by  settlement ;  but  if  the  husband  omits  to  make  a  settlement,  or  the  parties 
were  at  the  time  of  the  marriage  poor,  and  afterwards  by  industry  or  good  for> 
tune  he  acquires  an  estate,  she,  whose  fate  is  united  to  his  for  worse  and  better, 
cannot  have  a  proper  allowance  better  secured  to  her,  if  the  *husband  r^MM 
should  be  indisposed  to  do  what  is  just,  than  by  the  law  of  ibwer.  ^ 

If  there  is  any  right  that  ought  to  be  favoured  in  a  court  of  justice,  it  is  the 
widow's  right  to  an  independent  maintenance :  but  this  right  is  to  be  attempted 
to  be  got  rid  of  by  a  technical  argument,  by  a  mere  quibble  on  words.  It  is  ad- 
mitted, that  when  an  estate  in  fee  is  given  to  a  man  if  he  has  children,  his  wife 
will  be  entitled  to  dower,  although  he  has  no  child  ;  but  it  is  insisted,  that  if  an 
estate  in  fee  be  given  him  without  any  such  condition,  and  it  is  afterwards 
added,  that  if  he  has  no  children  at  the  time  of  his  death  then  the  estate  shall 
go  to  A.  B.,  his  wife  is  not  dowable.  This  distinction  is  unworthy  of  a  science 
which  is  to  settle  equitably  the  rights  of  the  subjects  of  this  country.  The 
rule  of  law,  as  given  us  by  Littleton,  is  simple  and  just.  (Sec.  53.)  *'  When 
the  husband  is  seised  of  such  an  .estate  in  tenements,  ^c,  so  as  by  possibility 
it  may  happen  that  the  wife  may  have  issue  by  her  husband,  and  that  the  same 
issue  may  by  possibility  inherit  the  same  tenements  of  such  an  estate  as  the 
husband  hath,  as  heir  to  the  husband  of  such  tenements ;  she  shall  have  her 
dower,  otherwise  not." 

Tlie  children  of  William  Frost  must  have  inherited  an  estate  in  fee-simple 
indefeasible,  had  any  survived  him,  and  the  executory  devise  would  have  been 
at  an  end  :  the  case  of  his  widow  comes  within  the  rule  in  Littleton.  It  would 
be  a  strange  anomaly,  that  the  widow  of  one  whose  issue  can  only  be  tenants 
in  tail,  should  be  dowable ;  and  she  whose  children  would  be  tenants  in  fee  by 
inheritance  from  their  father,  should  not.  It  has  been  said  at  the  bar,  that  the 
widows  of  tenants  in  tail  were  dowable,  because  such  tenants  might  enlarge 
their  estates  into  fee-simple.  This  cannot  be  the  reason,  because  from  the  time 
of  the  passing  the  statute  de  donis  until  the  introduction  of  recoveries,  whieb 
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*4531  ^^  "^^  earlier  than  Edward  the  3d,  or,  ac  some  say,  than  "^^Edward 
^  the  4th,  estates  taU  could  not  be  enlarged.   There  is  no  doubt,  also,  that 
when  estates  in  fee-simple  conditional  were  first  introduced,  they  were  perpe- 
tual entails,  and  yet  the  wives  of  the  tenants  were  dowable. 

It  has  been  said  at  the  bar,  that  if  you  hold  that  Catherine  Moody  is  entitled 
to  dower,  you  must  take  it  out  of  the  estate  of  the  person  who  has  the  executory 
devise,  to  whom  she  is  a  perfect  stranger :  this  is  not  so ;  dower  is  part  of  the 
estate  of  the  husband,  as  it  is  a  part  of  tenant  in  tail's  estate,  who  dies  without 
issue,  and  not  of  that  of  the  remainder  man. 
The  following  certificate  was  afterwards  sent : 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion,  that  the  plain- 
tiff, Catherine,  is  at  law  entitled  to  dower  out  of  the  estate  which  the  said  Wil- 
liam Frost  the  younger  took  in  the  hereditaments  mentioned  under  the  said  will 
of  his  father,  William  Frost  the  elder,  with  a  cesset  ezecutio  during  the  terms. 

W.  D.  Best, 
J.  A.  Park, 
J.  Burrouoh, 
S.  Gabelkk. 


THOMAS  V.  JACKSON. 

An  application  to  strike  out  nnneoenary  counts  should  be  made  before  they  are  engrossed  on 

record. 

The  declaration  upon  a  slander  contained  thirty-three  counts,  many  of  them 
varying  only  in  an  immaterial  word  or  two  from  the  others,  and  many  of  them 
stating  only  words  not  actionable. 

Vaugkan,  Serjt.,  obtained  a  rule  nisi  for  striking  out  several  of  these  counts 
as  unnecessary ; 

*4541  *Bosanquet^  Serjt.,  showed  cause,  on  the  ground  that  the  application 
^  came  too  late.  The  plaintiff  had  declared  with  brevity  in  Michaelmas 
term,  1823.  In  Hilary  term,  1824,  the  defendant  pleaded  a  justification,  when 
the  plaintiff  obtained  leave  to  amend,  not  adding  any  new  cause  of  action,  and 
delivered  a  declaration  of  thirty  counts.  In  Trinity  term,  1824,  the  defendant 
pleaded  again  nearly  the  same  pleas  as  before.  The  plaintiff  took  issue  on  the 
pleas  and  gave  notice  for  t^ial  at  the  ensuing  assizes,  when  he  entered  the  cause, 
but  afterwards  withdrew  the  record. 

In  Michaelmas  term  last  defendant  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  which  was  discharged,  on  a  peremptory  undertaking  to  try  at 
the  next  assizes. 

In  January,  1826,  the  plaintiff  obtained  an  order  to  amend  his  declaration,  by 
adding  three  more  counts,  and  the  defendant  had  a  rule  to  plead  de  novo,  which 
expired  before  he  pleaded  again. 

Bosanquet  now  offered  to  strike  out  any  of  the  counts,  upon  the  defendant's 
undertaking  not  to  take  any  advantage,  if  at  the  trial  they  should  be  found  ne- 
cessary ;  but  this  offer  was  rejected,  and 

Vaughan  contended,  that  aAer  the  rule  to  plead  de  novo,  the  defendant  was 
tn  the  same  situation  as  if  he  had  made  this  application  when  the  declaration 
was  first  delivered. 

The  Court,  however,  thought  otherwise ;  and  considering  that  the  object  of 
applications  to  strike  out  unnecessary  counts  was  to  save  the  expense  of  having 
them  engrossed  on  record,  they  held,  that  under  the  above  circumstances,  the 
present  application  came  too  late,  and 

Discharged  the  rule  with  costs 

TOL.  DC.  83 
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*WEST  and  Another,  Assignees  of  PRICE,  a  Banknipt,        tc^rk 

V.  PRYCE.  L  «» 

The  costs  of  judgment  u  in  csm  of  a  nonsuit,  entered  up  against  the  plaintiff  alter  he  has  he* 
come  bankrupt,  cannot  be  set  off  against  the  costs  of  an  action  by  the  bankrupt's  assignees 
against  the  defendant  in  the  former  action. 

On  tlie  27lh  of  November  last,  judgment  as  in  case  of  a  nonsuit,  was  entered 
up,  in  an  action  which  had  been  commenced  by  the  bankrupt  before  his  bank- 
ruptcy, against  the  defendant,  and  in  which,  affer  having  withdrawn  the  record 
at  a  previous  sittings,  he  had  on  the  10th  of  November  obtained  time  to  enter 
the  issue. 

On  the  22d  of  the  same  month  he  became  a  banknipt 

At  a  sittings  in  this  term  the  bankrupt's  assignees  obtained  a  verdict  in  the 
present  action. 

The  defendant's  costs  in  the  former  action  not  having  been  paid, 

Pell,  Seijt.,  had  obtained  a  rule  nisi  to  set  them  off  against  the  costs  in  tfaiB 
action,  and 

Vaughan,  Serjt.,  was  to  have  shown  cause,  but  the  court  called  on  Pdl  to 
support  his  rule.  He  urged  that  these  costs  were  provaUe  under  the  bank- 
rupt's commission  {Watts  v.  Huntf  1  B.  &  P.  134 ;)  and,  therefore,  ought  to 
be  set  off  against  any  claim  made  by  the  assignees  against  the  defendant,  espe- 
cially as  it  was  throught  the  bankrupt's  own  delay  that  the  judgment  as  in  case 
of  a  nonsuit,  had  been  retarded  to  a  period  subsequent  to  the  bankruptcy. 

But  the  Court,  though  they  expressed  themselves  willing  to  carry  the  practice 
•of  setting  off  costs  as  rar  as  it  could  possibly  be  allowed,  thought  that  this  was 
a  *case  to  which  they  were  not  warranted  in  extending  it,  either  by  pre-  r«45|| 
cedent  or  justice :  that  whether  the  costs  of  the  nonsuit  were  or  were  ^ 
not  provable  under  the  bankrupt's  commission,  there  was  no  mutual  credit  be- 
tween the  defendant  and  the  bankrupt's  assignees,  nor  were  the  parties  in  the 
tkmo  actions  the  same ;  they  therefore 

Disch«ged  the  rule. 


PRESS  V.  PARKER. 

to  R.  P.  of  "  all  my  freehold  messua^,  wherein  he  now  lives,"  and  to  A.  P.  of  "  all 
my  freehold  messuage  now  in  the  occupation  of  E." 
A  coal  cellar  within  the  boundary  of  the  messuage  in  the  occupation  of  E.  had  always  been 
used,  and  was,  at  the  time  of  the  will,  enjoyed  with  the  messuage  in  which  R.  P.  lived: 
Held,  that  evidence  might  be  given  of  that  fact,  and  that  the  coal  cellar  passed  to  R.  P. 

Trespass  for  breaking  into  a  closet  and  coal  cellar,  which  the  plaintiff  and 
defendant  both  claimed  under  the  will  of  William  Press,  the  plaintiff^s  father. 

The  several  devises  were  as  follows :  *'  I  give  and  devise  to  my  eldest  son 
Robert  Press,  (the  plaintiff,)  all  that  ray  freehold  messuage  or  tenement  situate 
in  the  parish  of  the  Holy  Trinity,  in  Cambridge,  wherein  he  now  lives,  with  the 
yard,  back  estate  and  premises  thereto  belonging,  part  of  which  is  now  in  my 
own  occupation,  and  other  part  thereof  is  in  the  occupation  of  Mr.  Chapel  and 
Mr.  Moore,  to  hold  the  said  messuage  or  tenement,  hereditament,  and  premises, 
with  the  appurtenances  thereunto  belonging,  unto  my  said  son,  his  heirs,  and 
assigns. 

**  Also  I  give  and  devise  unto  my  eldest  daughter  Ann  Parker,  (wife  of  de- 
fendant,) all  that  my  freehold  front  messuage  or  tenement  in  King-street,  in  the 
said  pansh  of  the  Holy  Trinity,  with  the  appurtenances  thereto  belonging,  now  in 

the  occupafion  of Edwards^  with  a  right  of  way  and  passage,  from  time 

to  time,  and  at  all  times,  into,  out  of,  and  from  the  yard  adjoining  to  the  same, 
and  the  use  of  the  pump  and  *privy  being  in  the  said  yard.  To  hold  rmAKj 
the  said  messuage  or  tenement,  and  hereditaments  with  the  appurte-  ^ 
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nmoes  therennto  belonging,  anto  my  said  daughter  for  and  daring  her  natural 

At  the  trial  of  the  cause  before  the  chief  baron,  Cambridge  Summer  a86i2e8, 
1824,  it  appeared,  that  plaintiff  and  defendant's  houses  joined  each  other,  the 
devisor  having  purchased  the  premises  in  1791,  and  having  built  the  houve  oc- 
cupied by  the  defendant* 

From  the  year  1791,  till  within  about  five  years  previous  to  the  trial,  the 
plaintiff's  house  had  been  occupied  by  the  devisor,  and  from  that  time  to  the 
present  by  the  plaintiff;  during  the  whole  period,  the  devisor  and  the  plaintiff 
had  occupied  the  coal  cellar  in  question,  to  which,  though  it  was  within  the 
boundary  of  the  defendant's  house,  there  was  no  approach  but  on  the  plaintiff's 
side. 

The  defendant  was  abont  to  call  witnesses  to  show  that  the  coal  cellar  was 
within  the  ambit  of  his  house,  but  the  chief  baron  said  such  testimony  would 
be  useless,  because,  admitting  the  fact,  he  thought  that  the  will  would  pass  to 
die  plaintiff  whatever  was  in  his  occupation  at  Uie  time  of  publishing  the  will ; 
and  he  told  the  jury,  that  the  only  question  for  them  was  the  fact  of  occupation. 

A  verdict  having  been  found  for  the  plaintiff,  fVilde^  Serjt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  defendant's  witnesses  had  been  im« 
properly  excluded,  and  that  the  direction  to  the  jury  was  wrong. 

Toddy,  Serjt,  was  now  to  have  shown  cause,  but  the  court  called  on  WUd$ 
to  support  his  rule.     He  urged, 

That  the  statement  in  the  will  with  regard  to  occupation,  was  only  matter  of 
description,  and  that  no  more  passed  than  belonged  to  the  freehold ;  whether 
•ififll  ^^®  ^^^  cellar  was  parcel  of  the  freehold  was  a  question  *of  law,  depend- 
•J  ing  on  the  point  whether  or  not  it  was  within  die  boundary  of  the  free- 
hold, and  not  a  matter  of  fact  depending  on  the  mere  circumstance  of  occupy* 
tion ;  that  a  reference  to  the  occupation  at  the  time  of  the  will  would  not  limit 
or  extend  the  amount  of  the  devise ;  Paul  v.  Paul,  I  W.  Bl.  255 ;  OoodtUU 
V.  Southern,  1  M.  dt  S.  299 ;  Doe  dem.  Browne  v.  Cheening,  3  M.  &  S.  171 ; 
Down  V.  Down,  7  Taunt.  343  ;  and  that  separation  or  union  of  enjoyment  was 
not  a  pregnant  fact  from  which  the  court  could  determine  what  was  intended  to 
pass  by  the  devise. 

Best,  C.J.  If  I  felt  that  the  judgment  which  I  am  now  about  to  pronounce 
eonld  interfere  with  any  of  the  cases  which  have  been  cited  on  the  part  of  the 
defendant,  I  should  pause  before  I  came  to  a  determination  on  this  question ; 
but  there  is  not  one  of  them  which  can  be  considered  at  variance  with  the  plain- 
tiff's claim.  In  Doe  dem,  Browne  v.  Greening,  the  testator  devised  all  his 
estate  **  in  any  lands,  tenements,  and  hereditaments  at  Coscomb."  The  ques- 
tion  was  the  same  as  in  Doe  dem.  Chichester  v.  Oxenden,  3  Taunt.  147.  In 
both  cases  there  was  a  local  description  of  property,  by  which  it  was  clear  that 
the  testator  intended  nothing  to  pass  which  was  out  of  the  boundary  of  the  de« 
scription,  and  all  that  the  court  decided,  was,  that  evidence  should  not  be  ad- 
mitted to  give  a  different  sense  to  a  word  properly  denoting  local  description. 
In  Paul  V.  Paul,  where  one  had  devised  lands  by  tlie  description  of  his  farm 
at  Bevington,  in  the  tenure  and  occupation  of  J.  S.,  in  whose  lease  there  was 
an  exception  of  the  woods  and  timber,  it  was  held  by  Lord  Mansfield  that  the 
woods  and  timber  passed  under  the  will,  the  words,  '*  in  the  tenure  and  occupa- 
Mftfil  ^^^"  ^^  ^'  ^**'*  being  only  words  of  additional  description,  after  *the  pro- 
^  perty  had  been  sufficiently  designated  by  the  words,  **  at  Bevington." 
In  Down  v.  Down,  the  question  was,  whether  land  which  had  been  separated 
from  a  farm  for  the  convenience  of  the  lessor,  would  pass  under  a  die  vise  of  the 
farm.  In  that  case,  the  lease  was  of  itself  the  strongest  evidence  to  show  of 
what  the  farm  consisted  ;  for  the  land  in  dispute  was  excepted  ;  which  proved 
that,  but  for  the  exception,  it  would  have  passed  under  a  demise  of  the  farm. 
Ooodtitle  V.  Southern  is  a  decision  adverse  to  the  defendant.  The  devise  there* 
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was,  of  **  all  my  farrn,  called  Trogues  Farm,  now  in  the  occupation  of  A.  Clay  ;** 
and  evidence  was  admitted  to  show  that  the  testator  had,  in  a  notice  to  quit, 
applied  the  name  of  Trogues  Farm  to  two  other  closes  besides  those  which  were 
in  the  possession  of  A.  Clay.  Lord  Ellenborouoh  says,  **  Parcel  or  no  par- 
cel is  always  a  question  of  evidence  for  a  jury  ;  and  in  the  same  manner  it  was 
competent  to  show  here,  if  there  was  any  doubt,  that  the  two  closes  were  par- 
cel of  Trogues  Farm,  by  which  name  the  thing  devised  was  sufficiently  ascer- 
tained. The  testator  certainly  contemplated  these  closes  as  parcel  of  Trogues 
Farm  when  he  gave  the  notice  to  quit.  That  is  clearly  an  exposition  of  the 
description  which  he  used  in  his  will.  As  to  the  aigument,  that  the  words  of 
the  devise  are  satisfied  by  applying  them  to  the  farm  in  Clay's  occupation,  and 
therefore  cannot  be  extended  to  the  closes  in  question ;  it  may  be  answered, 
that  if  these  closes  were  parcel  of  Trogues  Farm,  the  word  *  all'  in  the  devise 
would  not  be  satisfied  without  including  them.  The  testator  was  mistaken  as 
to  the  person  in  whose  occupation  the  two  closes  were ;  but  the  devise  is  suf* 
ficiently  comprehensive :  it  is  clear  that  he  meant  to  pass  all  which  was  called 
Trogues  Farm,  which  is  a  plain  and  certain  description ;  and  that  the  defective 
description  of  the  occupation  will  not  alter  the  devise."  It  was  holden,  there- 
fore, to  be  entirely  a  question  of  evidence ;  *and  evidence  has  been  let  rmAOA 
in  here,  to  show  the  state  of  the  property  at  the  time  of  the  devise,  ^ 
which  was  the  real  point  to  be  determined.  If  the  second  devise  had  stood 
alone,  the  words,  «*  all  my  freehold  tenement  in  the  occupation  of  Edwards'^ 
might  have  carried  the  whole  dwelling,  and  **  the  occupation  of  Edwards"  have 
been  deemed  mere  words  of  description.  But  we  must  look  to  the  whole  wilL 
and  the  situation  of  the  testator  at  the  time  of  making  it,  and  then  the  evidence 
which  has  been  admitted  becomes  of  the  utmost  importance.  The  testator, 
who  was  owner  of  both  the  houses,  was  entitled  to  divide  them  as  he  pleased. 
In  the  first  clause  of  the  will,  he  says,  '*  I  give  and  devise  to  my  eldest  son 
Robert  Press,  (the  plaintifiT^all  that  my  freehold  messuage  or  tenement,  situate 
in  the  parish  of  the  Holy  Trinity,  in  Cambridge,  wherein  he  now  lives^  with 
the  yard,  back  estate,  and  premises  thereto  belonging,  part  of  which  is  now  in 
my  own  occupation,  and  other  part  thereof  is  in  the  occupation  of  Mr.  Chapel 
and  Mr.  Moore,  to  hold  the  said  messuage  or  tenement,  hereditaments  and  pre- 
mises, with  the  appurtenances  thereunto  belonging,  unto  my  said  son,  his  heirs 
and  assigns."  If  we  stop  here,  and  find  that  the  devisee  and  testator,  when  in 
possession  of  the  house,  had  used  the  coal  cellar,  no  one  can  doubt  that  it  was 
intended  the  coal  cellar  should  pass.  But  he  goes  on  and  devises,  **  Also  I 
give  and  devise  unto  my  eldest  daughter  Ann  Parker,  (wife  of  defendant,)  all 
that  my  freehold  front  messuage  or  tenements  in  King^street,  in  the  said  parish 
of  the  Holy  Trinity,  with  the  appurtenances  thereto  lielonging,  now  in  the  oc- 
cupation of Edwards,  with  a  right  of  way  and  passage  from  time  to  time, 

and  at  all  times  unto,  out  of,  and  from  the  yard  adjoining  to  the  same,  and  the 
use  of  the  pump  and  privy  being  in  the  said  yard.  To  hold  the  said  messuage 
or  tenement,  and  hereditaments,  with  the  ^appurtenances  thereunto  be-  r^Aert 
longing,  unto  my  said  daughter  for  and  during  her  natural  life."  Now,  ^ 
where  two  clauses  in  a  will  are  utterly  inconsistent  the  one  with  the  other,  in 
general,  the  latter  of  the  two  must  prevail ;  but  the  court  must  make  both  clauses 
available  wherever  it  is  possible  to  do  so,  and  here  the  court  can  do  so,  if  the 
words,  **  now  in  the  occupation  of  Edwards,"  are  any  thing  more  than  mere 
words  of  description.  Take  them  as  words  of  quantity,  and  the  two  clauses 
are  clear  and  reconcileable.  But  there  are  other  words  which  clearly  show 
that  the  testator  did  not  consider  he  had  given  the  whole  house,  but  only  that 
part  of  it  occupied  by  Edwards,  for  he  has  specified  the  right  of  way  into  the 
yard,  and  the  use  of  the  pump  and  privy  there,  all  of  which  would  have  passed 
by  the  larger  words,  had  it  not  been  clear  that  he  proposed  to  employ  them  in 
a  confined  sense.     The  testator  was  fully  aware  of  what  he  was  doing,  and 
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intended  the  plaintiff's  house  should  be  taken  as  he  had  been  accustomed  to 
enjoy  it.  With  the  assistance  of  the  evidence,  the  latent  ambiguity  is  removed, 
and  it  clearly  appears  that  the  coal-cellar  was  to  go  with  the  plaintiff's  house, 
and  not  with  that  occupied  by  Edwards. 

BuRRouoH,  J.(a)  It  having  been  admitted  that  the  cellar  in  question  was 
within  the  boundary  of  the  defendant's  house,  there  is  no  ground  for  complain- 
ing that  evidence  on  that  point  has  been  improperly  rejected.  At  the  time  of 
making  the  will,  the  testator  had  divided  the  property  in  question,  of  which  he 
describes  one  part  as  being  in  his  own  and  the  plaintiff's  occupation,  and  the 
other  in  the  occupation  of  Edwards,  and  he  clearly  intended  to  dispose  of  it  in 
*462l  ^^^  ^^y  ^^  ^^  ^^^"  occupied.  *The  description  of  the  second  tenement 
•^  shows  to  demonstration  that  this  was  his  intention. 

Oasblbb,  J.  The  case  of  Doe  dem.  Clements  v.  Collins^  2  T.  R.  408,  very 
much  resembles  the  present  There,  the  testator,  who  was  tenant  for  years, 
of  a  house,  garden,  stables,  and  coal-pen,  bequeathed  *'  the  house  I  live  in,  and 
garden,  to  H.  Clements :"  and  it  was  holden  the  stables  and  coal-pen  passed. 
AsHHURST,  J.,  said,  **  the  testator's  intention  appears  to  have  been  to  give,  by 
the  bequest  of  his  house,  every  thing  which  was  in  his  occupation,  as  proper 
and  convenient  for  the  occupation  of  the  house."  He  certainly  says,  he  should 
have  doubted  as  to  the  coal-pen  if  it  had  been  proved  to  have  been  ever  annexed 
to  any  other  tenement ;  but  neither  of  the  other  judges  express  any  such  doubt. 

In  the  present  case,  it  is  clear  that  the  testator  used  the  cellar  in  question  for 
his  own  purposes,  and  that  it  continued  to  be  used  with  the  house  in  which 
the  plaintiff  resided ;  he  then  gives  to  the  plaintiff  what  the  plaintiff  occupied, 
and  to  the  defendant  what  Edwards  occupied,  and  those  two  occupations  make 
up  the  whole  property ;  there  cannot  be  a  clearer  case,  and  the  rule  which  has 
been  obtained  must  be 

Discharged. 

(a;  Park,  J.,  was  abaent  at  chamben. 


•463]  ♦TINGLE  v.  ROSTON,  Executrix  of  ROSTON. 

A  writ  of  acoedas  od  curiam  issued  to  a  court  of  conscience  which  proceeds  equitably,  may  be 

set  aside  on  motion. 

Thk  plaintiff  had  proved  upon  his  own  oath,  and  recovered  against  the  de- 
fendant in  the  Sheffield  Court  of  Requests  a  debt  of  6/.  upon  her  failing  to  pro- 
duce the  testator's  books,  pursuant  to  an  order  of  the  commissioners,  after  an 
allegation  by  her  that  she  had  not  sufficient  assets  to  pay  the  debt.    . 

The  defendant  sued  out  a  writ  of  accedas  ad  curiam,  upon  the  return  to  which, 
the  foregoing  facts  appeared. 

Feake,  Serjt.,  who  now  showed  cause  against  a  rule  nisi  which  had  been  ob- 
tained by  Wilde,  Serjt,  to  set  aside  this  writ,  endeavoured  to  distinguish  the 
case  of  a  writ  of  accedas  ad  curiam  from  that  of  a  writ  of  false  judgment  (see 
ante  Seott  v.  Bye,  2  Bingh.  344,)  and  urged,  that  in  the  act  constituting  the 
Sheffield  court,  there  was  no  clause  giving  the  commissioners  jurisdiction  over 
executors. 

But  the  Court  observing,  that  it  appeared  on  the  return  to  the  writ  that  the 
proceedings  in  the  court  below  were  of  an  equitable  nature,  refused  to  entertain 
the  writ,  and  made  the  rule 

Absoluts. 
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•(IN  THE  EXCHEQUER  CHAMBER.)  [»464 

WHITEHEAD  v.  GREETHAM. 

Count  in  assumpsit,  that  plaintiff  had  retained  defendant,  at  his  request,  to  lay  out  7001,  in  the 
purchase  of  an  annuity ;  that  defendant  promised  to  lay  it  out  securely ;  tnat  plaintifr  deli- 
vered to  him  the  money  for  that  purpose,  and  that  defendant  laid  it  out  insecurely  I'^Hdi, 
after  verdict,  that  the  consideration  for  the  defendant's  promise  was  sufficiently  stated. 

Error  from  K.  B.  on  a  verdict  in  an  action  of  assumpsit  against  the  defend- 
ant below,  for  failure  in  an  undertaking  to  make  a  secure  investment  of  certain 
money  deposited  in  his  hands  by  the  plaintiff  below  for  that  purpose. 

The  ground  of  error  was,  that  a  general  verdict  had  been  given  by  the  jury 
for  the  plaintiff  below,  upon  the  first  five  counts  of  the  declaration,  with  general 
damages,  though  the  third  count  was  substantially  defective  in  not  alleging  a 
sufficient  consideration  for  the  promise  and  undertaking  set  forth  in  that  count, 
which  was  as  follows  : 

Whereas  before  the  making  of  the  promise  and  undertaking  of  the  said  de- 
fendant hereinafler  mentioned,  to  wit,  on,  ^.,  at,  d^.,  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  retained  and  employed  the 
said  defendant  to  advance  and  lay  out  a  certain  sum  of  money,  to  wit,  tfie  sum 
of  700/.  for  the  said  plaintiff,  in  the  purchase  of  an  annuity,  to  be  well  and  sufii- 
ciently  secured,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  to  use  due  and  sufficient  care  to  advance  and  lay  out 
the  said  sum  of  money  in  the  purchase  of  an  annuity,  the  payment  whereof 
should  be  well  and  sufficiently  secured ;  and  the  said  plaintiff  in  fact  saith,  thai 
he,  confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the  said  de- 
fendant, afterwards,  to  wit,  on,  &c.,  at,  &c.,  delivered  to  him  the  said  defendant 
the  *8aid  last-mentioned  sum  of  money,  for  the  purpose  last  aforesaid ;  rmja^ 
and  although  the  said  defendant  afterwards,  to  wit,  on,  &c.,  at,  dice,  did  ^ 
advance  and  lay  out  the  said  sum  of  money  for  the  said  plaintiff,  in  the  pur- 
chase of  a  certain  annuity,  to  wit,  the  purchase  from  the  Reverend  Samuel 
Locke^  of  an  annuity  or  annual  payment  of  06/.,  during  the  life  of  the  said  Sa- 
muel Locke,  for  and  in  consideration  of  the  said  sum  ofTOO/.,  the  money  of  the 
said  plaintiff,  then  and  there  advanced  and  paid  by  the  said  defendant  to  the  said 
Samuel  Locke ;  nevertheless  the  said  defendant,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  fraudulently  intending,  craAily  and  subtilly 
to  deceive,  defraud,  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
use  due  and  sufficient  care  to  advance  and  lay  out  the  said  sum  of  money  in  the 
purchase  of  an  annuity,  to  be  well  and  sufficiently  secured,  but  wholly  neglected 
so  to  do,  and  thereby  craftily  and  subtilly  deceived  and  defrauded  the  said  plain- 
tiff in  this,  to  wit,  that  the  said  defendant  then  and  there  wrongfully  and  un- 
justly advanced  and  paid  the  said  sum  of  700/.  to  the  said  Samuel  Locke  as 
aforesaid,  on  a  bad,  insufficient,  and  inadequate  security :  and  also  in  this,  to 
wit,  that  the  said  Samuel  Locke,  before  and  at  the  time  of  the  said  advance  of 
the  said  sura  of  700/.  to  him  as  aforesaid,  and  from  thence  hitherto  hath  been, 
and  still  is,  in  bad  and  insolvent  circumstances,  and  wholly  unable  to  pay  the 
said  annuity  or  any  part  thereof:  and,  in  truth  and  in  fact,  by  reason  of  the 
badness  and  insufficiency  of  the  said  security,  and  of  the  said  bad  and  insolvent 
circumstances  of  the  said  Samuel  Locke,  he,  the  said  plaintiff,  hath  been  and  is 
wholly  unable  to  recover  or  receive  payment  or  satisfaction  of  the  said  annuity, 
and  is  likely  to  lose  the  same,  as  well  as  the  said  sum  of  700/.  so  advanced  and 
paid  to  the  said  Samuel  Locke  as  aforesaid :  and  thereby  also,  he,  the  said 
plaintiff,  hath  lost  and  been  deprived  of  the  *u8e  and  benefit  of  divers  rmAtta 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  ^ 
wit,  the  sum  of  200/.  paid  by  the  said  plaintiff,  in  and  about  the  effecting  and 
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keeping  on  foot  a  certain  policy  of  insnrance  effected  on  the  life  of  the  said  Sa- 
muel Locke,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid. 

Undal  for  the  plaintiff  in  error.  An  allegation  that  the  defendant's  promise 
was  made  on  consideration,  moving  from  the  plaintiff  is  necessary  to  a  count  in 
assumpsit.  Com.  Dig.  Action  on  the  case,  F.  5.  But  there  is  nothing  in  the 
present  count  to  show  that  the  defendant's  promise  wbs  made  in  consideration 
of  the  plaintiff's  retainer.  It  is  true,  a  consideration  may  be  implied,  as  in 
Remington  v.  Taylor^  Lntw.  237.  But  in  that  case  the  contract  of  bargain 
and  sale  imported  a  promise  to  pay :  here,  the  retainer  is  altogether  distinct 
from  the  subsequent  promise.  fHuLLocK,  B.  After  verdict  it  must  be  pre- 
sumed every  thing  was  proved  mat  was  necessary  to  sustain  the  action.  It 
must  have  been  proved  that  the  defendant  was  entrusted  by  the  plaintiff  with 
700/.  to  lay  out,  and  that  is  a  sufficient  consideration.]  If  the  defendant  had 
been  in  a  situation  in  which  it  might  have  been -his  duty  to  lay  out  money,  that 
presumption  might  be  raised;  as  in  Bourne  v.  Digglea,  2  Chitt.  Rep.  311, 
where  he  was  an  attorney  of  the  court :  but  it  does  not  appear  here  that  he  was 
in  any  such  situation,  or  that  he  was  entitled  to  reward.  If  there  be  any  con- 
sideration it  is  insufficiently  stated,  and  nowhere  appears  to  be  the  ground  of 
the  defendant's  promise. 

Ckitty,  contra.  The  omission  of  the  words  •*  in  consideration  whereof  ^^  is 
immaterial  after  verdict,  and  the  consideration  itself  sufficiently  appears  m  the 
<^4871  ^^^^"^^  ^^  *^^  defendant  and  delivery  of  money  to  him.  The  smallest 
^  amount  of  consideration  is  sufficient,  Sfarlyn  v.  Albany^  Cro.  Eliz.  67; 
Ptillen  V.  Stokes^  2  H.  BL  312;  Williamson  v.  Clements,  1  Taunt.  523;  in 
Coggs  V.  Bernard*  2  Ld.  Raym.  919,  Lord  Holt  lays  it  down  as  sufficient  if 
the  plaintiff,  upon  request,  does  an}'  thing  for  the  defendant  which  he  was  not 
bound  to  do ;  and  the  same  principle  appears  in  Elsee  v,  Gafward*  5  T.  R. 
143 ;  Shiells  v.  Blackbume,  1  H.  Bl.  158,  and  Hufton  v.  Osborn,  Selw.  N. 
P.  382,  4th  ed. ;  even  the  allegation  of  a  promise  has  been  holden  unnecessary 
afWr  verdict,  Sfarkie  v.  Cheeseman,  Garth.  309 :  it  may  be  presumed  that  the 
consideration  was  proved  at  the  trial,  1  Wms.  Saund.  228,  n.  2 ;  and  where  the 
consideration  alleged  was  a  mere  forbearance,  without  stating  to  whom  the  for- 
bearance was  extended,  the  allegation  was  deemed  sufficient  after  verdict.  Jones 
V.  Ashbumham*  4  East,  455 ;  Marshall  v.  Birkenvhaw,  1  N.  R.  172 ;  Hume 
V.  Htnton,  Styles,  194.  304.  To  what  extent  defects  in  the  statement  of  the 
consideration  are  aided  aAer  verdict  appears  also  in  Richardson  v.  Mellishf 
2  Bingh.  229. 

Tended  in  reply.  In  the  first  class  of  cases  cited  there  was  some  consideration 
stated,  thoufifh  a  small  one ;  so  that  they  do  not  apply  to  a  case  in  which  there 
is  nnncr  The  second  class  from  Coggs  v.  Bernard  downwards,  were  actions 
on  the  case  in  which  the  defendant  was  liable  in  virtue  of  his  duty.  With  re- 
spect to  the  cases  in  assumpsit,  in  which  the  verdict  has  been  holden  to  cure  a 
defective  allegation  of  consideration,  it  may  be  answered,  that  a  verdict  will  not 
supply  the  entire  omission  of  a  material  allegation,  and  in  the  count  in  question, 
*4B8l  ^^  *^^  material  to  aver  that  the  promise  was  made  in  consideration  of 
J  the  retainer. 

Bbst,  C.  J.  The  court  is  of  opinion,  that  this  count  is  sufficient  after  ver- 
dict. The  objections  which  have  been  made  to  it,  are,  first,  that  there  was  no 
consideration  for  the  defendant's  promise ;  secondly,  that  if  there  was,  it  is  in- 
sufficiently stated. 

The  second  objection  cannot  be  raised  in  this  stage  of  the  cause ;  if  available 
at  all,  it  is  an  objection  on  demurrer,  but  not  in  error  or  arrest  of  judgment. 

Is  there  then,  any  consideration  for  the  defendant's  promise  ?  the  count  states, 
that  the  plaintiff  had  retained  the  defendant  at  his  request  to  lay  out  700/.  in  the 
purchase  of  an  annuity.  That  the  defendant  promised  to  lay  it  out  securely, 
and  that  the  plaintiff  delivered  him  the  money  for  that  purpose.     The  case  of 
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Coggs  V.  Bernard  decide?  that  this  was  abundant  consideration ;  the  considera- 
tion in  that  case  was  the  delivery  of  brandy ;  here  it  is  the  delivery  of  700/.* 
which  casts  it  on  the  defendant  to  account  for  the  same.  It  is  uiiged,  indeed, 
that  though  this  consideration  appears,  it  is  no  where  stated  to  be  the  considera- 
tion for  the  defendant's  promise ;  but  after  verdict  it  must  be  taken  that  the  pro- 
mise was  made  upon  this  consideration.  The  principle  is,  to  ascertain  what  the 
judge  would  require  to  be  proved  at  Nisi  Prius,  and  in  the  present  case  nothing 
less  would  have  been  sufficient  than  proof  of  the  delivery  of  the  money  to  the 
defendant,  and  of  his  engagement  to  lay  it  out.  The  judgment  of  the  court 
above,  therefore,  must  be 

Affirmed* 


•(IN  THE  EXCHEQUER  CHAMBER.)  [•iBQ 

RUSTON  V.  OWSTON. 

It  is  no  error  to  entitle  the  declaration  of  Michaelmas  term  generally  though  the  cause  of  action 

is  stated  in  it  to  have  accrued  on  the  18th  of  November. 

Error  from  the  Court  of  K.  B.  upon  a  judgment  by  default.  The  cause  of 
error  was,  that  the  declaration  was  entitled  genertdly  of  Michaelmas  term, 
4  Geo.  4,  and  therefore  related  to  the  first  day  thereof,  November  6th,  while 
all  the  causes  of  action  were  stated  to  have  accrued  on  the  18th  of  November; 
the  allegation  being,  that  on  that  day  the  defendant  below  was  indebted  to  the 
plaintiff  below,  for  goods  before  that  time  sold  and  delivered  to  him  by  the 
plaintiff  below  ;  and  that  being  so  indebted,  he  on  the  same  day  and  year  afore- 
said promised  to  pay ;  so  that  on  the  face  of  the  proceedings  the  declaration 
appeared  to  have  been  delivered  before  the  cause  of  action  accrued. 

D.  jP.  Jones  for  the  plaintiff  in  error.  The  objection  which  has  been  made, 
is  fatal  on  error,  although  it  may  be  otherwise  on  demurrer,  or  after  verdict. 
Bishop  V.  Kaye^  3  B.  d&  A.  605.  In  Pugh  v.  Robinson^  1  T.  R.  116,  where 
the  objection  was  overruled  on  demurrer ;  and  in  Dickenson  v.  Plaisted^  7  T. 
R.  475,  the  court  allowed  the  parties  to  amend,  which  would  not  have  been 
necessary  unless  for  the  purpose  of  avoiding  the  objection  on  error.  In  Fe/ia- 
bles  V.  Daffe,  Carth.  113,  (an  action  on  the  case  for  a  malicious  prosecution,) 
it  was  holden,  that  the  bill  and  declaration  were  bad,  because  it  appeared  the 
plaintiff  had  no  cause  of  action  on  the  first  day  of  Michaelmas  term,  to 
*  which  the  declaration  related,  and  in  2  Wms.  Saund.  1,  n.  2,  the  same  r^Am^ 
principle  is  laid  down.  >- 

Best,  C.  J.  I  should  be  sorry  if  the  court  were  compelled  to  yield  to  an 
objection  so  contrary  to  justice  and  common  sense.  This  declaration  is  entitled 
of  Michaelmas  term,  which  commences  on  the  6th  of  November.  But  we  may 
collect,  that  it  was  delivered  af\er  the  6th,  for  the  causes  of  action  are  stated  to 
have  accrued  on  the  18th,  and  we  can  take  judicial  notice  that  that  is  a  day 
within  the  term.  The  whole  term  is  considered  as  one  day,  and  it  is  sufficient 
if  there  is  any  thing  on  the  record  to  show  the  delivery  to  have  been  within 
the  tenn.(a) 

Judgment  affirmed. 

(a)  Ward  v.  GoiueZZ,  3  Wib.  154,  2  Bl.  735. 


PRYCE  and  Another  v.  WILKINSON. 

PlaintiiTa  being  ordered  to  sell  an  estate,  or  to  raiee  money  upon  it,  and  being  unable  to  efliect 
a  sale,  applied  to  A.,  by  negotiation  with  whom,  money  was  obtained,  but  without  any  (iir* 
ther  interference  on  the  part  of  plaintiffs :  Hddt  that  tney  could  not  recover  more  than  Ss. 
per  cent,  commissioa  for  procuring  this  money. 
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The  declaration  of  the  plainti^  stated,  that  defendant  was  indebted  to  pl&u 
tiffs  in  1000/.,  for  the  work  and  labour,  care,  diligence,  journeys,  and  attendance 
of  plaintiffs,  by  them  done,  performed,  and  bestowed,  as  the  agents  of  and  for 
defendant,  and  on  his  retainer,  and  for  certain  commission  and  reward  due  and 
of  right  payable  from  defendant  to  plaintiffs  in  respect  thereof.  And  being  so 
indebted,  defendant  in  consideration  thereof  undertook  and  promised  to  pay 
plaintiffs,  ^. 

0AJl•^       *The  declaration  also  contained  a  quantum  meruit  upon  the  foregoing 
^  count,  the  usual  counts  for  money  lent,  paid,  had  and  received,  and  a 
count  on  an  account  stated. 

The  defendant  suffered  judgment  by  default,  and  a  writ  of  inquiry  of  damages 
was  executed  before  the  secondary,  when  it  appeared  that  the  plaintiffs  brought 
the  action  to  recover  105/.,  being  a  commission  of  2i  per.  cent  for  procuring 
for  the  defendant  the  loan  of  4200/.  on  mortgage  of  his  advowson  of  Bulvan,  in 
Essex,  of  which  he  was  the  incumbent. 

The  defendant  wbhing  to  dispose  of  that  property  subject  to  his  own  incum- 
bency, employed  the  plaintiffs  to  sell  it  The  plaintiffs  having  failed  in  their 
attempts  to  sell,  applied  to  an  attorney,  by  negotiation  with  whom  a  loan  of 
4200/.  was  ultimately  effected,  but  without  any  further  interference  on  the  part 
of  the  plaintiffs. 

In  support  of  their  claim  to  the  commission,  the  plaintiffs  produced  before 
the  secondary  several  letters  from  the  defendant  to  them,  in  one  of  which  the 
defendant  stated,  that  he  certainly  would  not  object  to  the  plaintiffs'  terms  of 
2i  per  cent,  if  they  would  finish  the  business  speedily. 

On  behalf  of  the  defendant  it  was  objected,  that  the  demand  of  2i  per  cent, 
was  illegal  under  the  statutes  of  usury,  12  Car.  2,  c.  13,  s.  3,  and  12  Anne, 
Stat.  2,  c.  16,  s.  2,  which  limit  the  commission  upon  the  procuration  of  loans 
to  5«.  per  cent  The  secondary  was  of  opinion,  that  the  plaintiffs  were  barred 
by  the  statutes  from  recovering  more  than  5«.  per  cent. ;  and  he,  therefore,  in 
his  charge  to  the  jury,  told  them,  that  if  they  considered  the  work  and  labour 
proved  by  the  plaintiffs  entitled  them  to  10/.  10«.,  (which  was  the  utmost  they 
could  recover,  being  6i.  per  cent,  on  4200/.,)  they  must  give  a  verdict  for  that 
sum ;  and  if  not,  then  for  any  less  sum  that  they  thought  proper.  The  jury 
*472*1  ^^'"^^  ^  *verdict  for  10/.  10^.,  and  the  plaintiffs,  upon  affidavit  stating 
-J  the  foregoing  facts,  obtained  a  rule  nisi  for  setting  aside  the  inquisition, 
upon  the  ground  of  misdirection  on  the  part  of  the  secondary. 

BosanqueU  Serjt,  in  showing  cause,  relied  on  12  Ann.  stat  2,  c.  16,  s.  2, 
by  which  it  is  enacted,  **  that  all  and  every  scrivener  and  scriveners,  broker 
and  brokers,  solicitor  and  solicitors,  driver  and  drivers  of  bargains  for  contracts, 
who  shall  after  the  29th  day  of  September,  1714,  take  or  receive  directly  or 
indirectly,  any  sum  or  sums  of  money,  or  other  reward  or  thing  for  brokerage, 
soliciting,  driving,  or  procuring  the  loan  or  forbearance  of  any  sum  or  sums  of 
money  over  and  above  the  rate  or  value  of  5«.  for  the  loan  or  forbearing  of 
100/.  for  a  year ;  and  so  rateably ;  or  above  \%d,  over  and  above  the  stamp 
duties  for  making  or  renewing  of  the  bond  or  bill  for  such  loan,  or  forbearing 
thereof,  or  for  any  counter  bond  or  bill  concerning  the  same,  shall  forfeit  for 
every  such  offence  20/.  with  cossts  of  suit,  and  suffer  imprisonment  for  half  a 
year ;  the  one  moiety  of  all  such  forfeitures  to  be  to  the  queen's  most  excellent 
majesty,  her  heirs  and  successors,  and  the  other  to  him  or  them  who  will  sue 
for  the  same,'*  &c. 

Wilde,  Serjt,  insisted,  that  the  plaintiffs  did  not  procure  the  money ;  that 
they  were  neither  scriveners  nor  brokers,  solicitors  nor  drivers  of  bargains,  but 
that  they,  at  the  request  of  the  defendant,  looked  out  for,  and  found  a  person 
who  had  the  money  to  lend,  and  referred  the  defendant's  solicitors  to  him :  he 
also  contended,  that  if  the  plaintiffs  were  proearers  of  the  money,  the  com  mis 
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siou  was  not  agreed  to  be  ptid  to  them  simply  for  procuring  the  money,  but 
for  their  trouble  in  endeavouring  to  effect  the  sale  or  mortgage  of  the  *ad-  rmAj^ 
vowaon ;  and  that  they  became  entitled  to  it  on  the  oompletioB  of  either  ^ 
of  the  two  contingencies. 

Best,  C.  J.  The  plaintiffs  were  applied  to  by  the  defendant  to  procure  the 
sale  of  an  estate,  or  an  advance  of  money  upon  it  The  sale  was  not  accomplish* 
ed,  but  the  plaintiffs  endeavoured  to  procure  a  loan ;  they  say  they  went  to  an 
attorney  for  that  purpose,  and  for  that  they  make  their  charge :  it  is  dear,  there- 
fore, that  they  did  assist  in  procuring  the  loan.  For  this  service  can  they 
charge  2i  per  cent.,  or  are  they  confined  to  5«.?  I  need  not  say,  whether  or 
not  they  have  been  guilty  of  a  punishable  offence,  but  the  transaction  in  which 
they  have  engaged  is  clearly  within  the  policy  of  the  act,  and  it  would  be  con* 
trary  to  its  provisions  to  allow  more  than  6a,  per  cent,  for  the  plaintiffs'  services. 
The  object  of  the  act  was,  to  protect  persons  in  distress  against  the  extortionate 
exactions  to  which  they  might  otherwise  be  exposed  in  the  attempt  to  procure 
money  for  their  exigencies.  AAer  providing  that  no  more  than  a  certain  rate  of 
interest  shall  be  taken  upon  loans,  it  goes  on,  sect.  2,  **  all  and  every  scrivener 
and  scriveners,  broker  and  brokers,  solicitor  and  solicitors,  driver  and  drivers 
of  baigaius,*'  (the  plaintiffs  are  drivers  of  bargains ;  they  do  not,  indeed,  drive 
the  nail  to  the  head,  but  they  find  out  a  person  who  undertakes  the  work,  and 
they  allow  it  to  be  driven ;  they  assist  in  driving ;  and  if  they  assist,  they  are 
drivers ;)  *'  who  shall  take  for  soliciting,  driving,  or  procuring  the  loan  or  foi^ 
bearance  of  any  sum  of  money  over  and  above  the  rate  or  value  of  5«.  for  the 
loan,  or  forbearing  of  100/.  for  a  year,  shall  forfeit  for  every  such  offence,  20/. 
with  costs  of  suit,  and  suffer  imprisonment  fm*  half  a  year."  Have  they  not 
solicited  ?  Have  they  not  procured  the  money  ?  If  they  had  obtained  the 
whole,  they  could  only  *have  charged  5«.  per  cent.,  and  it  would  be  ab-  -^a^m 
surd  to  allow  them  to  charge  more  for  obtaining  less  than  the  whole.  It  ^ 
is  of  importance  that  improvident  persons  should  be  protected,  and  not  be  al- 
lowed to  surrender  to  those  harpies  who  prey  on  the  unwary,  the  money  which 
belongs  to  their  bona  fide  creditors.  It  should  be  fully  understood,  thai  persons 
engaged  in  these  transactions,  are  not  only  liable  to  lose  their  charges,  but  to 
pay  a  fine  of  20/.,  and  suffer  imprisonment  for  half  a  year. 

Park,  J.  If  the  plaintiffs'  argument  could  prevail,  the  procurers  of  money 
at  exorbitant  rates  would  always  stop  short  before  the  completion  of  the  trans- 
action, and  so  elude  the  provision  of  the  statute. 

BuRRouoH,  J.  Had  the  plaintiffs  expressly  contracted  for  2i  per  cent.,  they 
could  not  have  received  it,  because  the  whole  transaction  is  illegal.  If  they  took 
2 1  they  were  guilty  of  a  misdemeanor,  and  many  cases  decide  that  he  who 
contributes  to  a  misdemeanor,  is  equally  guilty  as  the  principal  actor. 

Gasklek,  J.,  concurring,  the  rule  was 

Discharged* 

♦STORTON  V.  TOMLINS.  [HTS 


Though  the  court,  on  the  ground  of  minority  and  the  want  of  a  proper  memorial  will  set 
a  judgment  entered  up  on  a  warrant  of  attorney  to  secure  an  annuity ;  they  will  not  on  those 
grounds  alone  order  the  deeds  to  be  delivered  up  to  be  canoelled. 

Onslow^  Serjt,  on  the  ground  of  the  minority  of  the  grantor,  and  the  want 
of  a  proper  memorial,  had  obtained  a  rule  nisi  for  setting  aside  the  judgment 
entered  up  in  this  case,  to  recover  the  arrears  of  an  annuity ;  and  also  for 
delivering  up  to  be  cancelled  the  deeds  securing  the  annuity. 

Wilde^  Serjt.,  who  opposed  the  rule  as  to  cancelling  the  deeds,  cited  Dalmei 
/.  Barnard,  7  T.  R.  248 ;  £x  parte  Cheater,  4  T.  R.  694 ;  Sf/monda  v.  Co 
bourne,  1  B.  &  P.  482 ;  to  show  that  the  courts  had  never  extended  the  f^xei- 
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cise  of  their  discretionary  jurisdiction  in  these  cases,  to  the  cancelling  of  deeds, 
but  had  confined  it  to  setting  aside  the  judgment  on  a  warrant  of  attorney,  over 
which  they  possess  a  peculiar  control. 

Onslow  relied  on  fftUiama  and  others  y.  Hockin^  8  Tannt.  435,  in  which 
it  seemed  the  deeds  had  also  been  vacated ;  and  on  3  BL  Com.  462,  where  it 
is  said  the  court  may  order  the  securities  to  be  cancelled. 

He  urged  also  that  the  17  6.  3,  c.  26,  s.  6,  renders  the  contract  of  a  minor 
in  these  cases  utterly  void ;  and  that  if  the  contract  were  void,  the  deed  relating 
to  it  must  be  void  also. 

Best,  C.  J.  That  part  of  the  rule  which  calls  on  the  court  to  set  aside  the 
judgment  must  be  absolute,  but  under  the  statute,  we  have  no  authority  in  this 
case  to  order  the  deeds  to  be  delivered  up.  to  be  cancelled.  The  fourth  section 
*47ni  ^^  specified  certain  cases  in  which  *the  authority  of  the  court  is  carried 
-^  to  that  extent,  but  the  present  is  not  one  of  the  cases  enumerated,  and 
from  the  specification  of  those  particular  cases,  it  must  be  inferred  that  it  was 
not  intended  the  authority  of  the  court  should  extend  to  cases  not  enumerated. 

Park,  J.,  and  Burrouoh,  J.,  concurred. 

Gaselee,  J.,  referre^d  to  StGodman  v.  Purchase^  6  T.  R.  737 ;  Appleby  v. 
Smithy  3  Anstr.  865,  and  Jefferies  and  Wift  v.  Duchess  of  AthoU  ibid.,  and 
said,  that  under  circumstances  like  the  present,  the  deeds  had  never  been  de- 
livered up  to  be  cancelled,  where  the  attention  of  the  court  bad  been  called  to 
the  subject. 

The  rule,  therefore,  was  made  absolute,  only  for 

Setting  aside  the  judgment. 

HALL  V.  ALDERSON  and  Another. 

The  court  cannot  interfere  to  alter  the  terms  of  an  award  in  order  to  make  them  conaiat  with 
the  aabmisaion,  even  whdre  the  aubmiaaioii  to  arbitration  gives  minute  directions  for  the 
course  to  be  pursued  by  the  arbitrator. 

The  defendants  had  employed  the  plaintiff  in  the  conduct  of  certain  mines, 
and  had  agreed  to  allow  him  one-tenth  part  of,  or  10/.  per  cent,  upon  the  pro- 
fits or  clear  income  of  the  mines,  by  four  quarterly  payments  on  each  year : 
provided,  that  upon  the  defendants  or  the  survivor  of  them  giving  the  plaintifi!* 
twelve  months*  notice,  his  engagement  should  cease  at  the  end  of  such  twelve 
months.  And  it  was  agreed,  that  if  the  engagement  should  be  ended  by  the 
notice  of  the  defendants,  a  sum  equal  to  a  year  and  a  half  of  a  regular  year's 
salary  or  per  centage,  should  be  allowed  the  plaintiff  over  and  above  the  salary 
•4771  ^^^^^  reserved,  to  be  'calculated  at  the  same  rate  of  profits  by  the  year, 
-^  as  the  amount  on  which  the  plaintiff  had  received,  or  was  entitied  to 
receive  his  per  centage  upon  the  last  year  of  his  management ;  and  if  the  net 
profits  of  the  mines  during  the  last  year  of  the  plaintiff's  management  amounted 
to  5000/.,  the  plaintiff  was  to  receive  a  per  centage  of  15/.  per  cent,  npon  the 
succeeding  years'  profits  of  the  mines. 

The  plaintiff  having  sued  the  defendants  for  an  alleged  breach  of  this  agree- 
ment, the  matters  in  dispute  were  referred  to  arbitration.  By  the  submission, 
the  arbitrator  was  required,  among  other  things,  to  state  in  his  award  the  whole 
amount  of  the  produce  and  outgoings  of  the  mines,  and  whether,  on  calculating 
the  profit  or  loss  of  the  mines,  he  had  excluded  any  and  what  part  of  the  out- 
goings, and  upon  what  year  he  estimated  the  allowance,  if  any,  to  the  plaintiff 
in  respect  of  the  profits  of  the  last  year  of  his  management 

The  arbitrator  by  his  award  found,  among  other  things,  that  the  plaintiff 
managed  the  mines  from  May,  1814,  to  March,  1818,  when  he  was  dismissed 
by  the  defendants,  who  gave  at  the  same  time  a  twelvemonth's  notice  of  their 
determination  to  end  the  engagement,  in  case  it  should  be  holden  that  they  had 
not  a  sufficient  ground  for  breaking  it  off  without  such  notice : 
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Tfaat  there  was  not  sufficient  ground  for  dismissal  without  notice;  that  the 
plaintiff,  therefore,  virtually  retained  his  office  for  one  year  after  his  dismissal : 

That  he  was  entitled  to  a  tenth  part  of  the  profits  for  the  time  of  his  actual 
service,  and  one  year  following  his  dismissal,  and  to  15  per  cent,  additional  on 
the  profits  of  that  year : 

That  in  such  calculation  the  plaintiff  was  not  entided  to  include  the  waste 
hillocks  as  ores  in  hand,  they  being  the  refuse  of  former  workings  accumulated 
in  the  course  of  many  years : 

*That  the  additional  15  per  cent,  was  to  be  calculated  on  the  actual,  r^jt^H 
and  not  the  possible  profits  of  the  year ;  that,  therefore,  evidence  as  to  I- 
the  possible  profits  had  been  rejected,  and  that  the  produce  of  a  certain  quantity 
of  ore  on  hand  and  not  smelted  at  the  time  of  the  dismissal  (valued  when 
smelted,  at  3675/.0  was  to  be  taken  into  the  profits  of  the  year  following,  that 
is,  that  the  plaintiff  was  to  have  25/.  per  cent  thereon. 

The  charges  for  raising  this  3675/.  worth  of  ore,  the  arbitrator  had  included 
in  the  outgoings  of  the  year  preceding  the  plaintiff's  dismissal. 

The  Attorney- General  now  moved  for  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  court  should  not  alter  this  award,  by  placing  the  3675/.  profits 
on  this  ore  to  the  account  of  the  year  preceding  die  plaintiff's  dismissal,  the 
year  in  which  it  appeared,  by  a  schedule  appended  to  the  award,  that  the  arbi- 
trator had  charged  the  defendants  with  the  expenses  of  the  outgoings  on  the 
same  ore.  The  object  of  this  alteration  was  to  deprive  the  plaintiff  of  the  ad- 
ditional per  centage  to  which  he  was  endtled  if  the  profits  amounted  to  5000/. 
during  the  l4Mt  year  of  his  management ;  and  it  was  contended  that  the  court 
was  authorized  to  make  this  alteration  under  the  precise  and  detailed  direc- 
tions for  the  arbitrator  contained  in  the  order  of  submission,  and  the  distinct 
findings  set  out  in  the  award,  by  means  of  which  the  whole  subject  in  dispute 
was  laid  open  to  the  revision  of  the  court.  The  faculty  of  procuring  such  a 
revision  must  have  been  proposed  by  the  parties,  or  the  order  of  submission 
would  have  been  less  particular  as  to  the  mode  of  proceeding  prescribed  to  the 
arbitrator. 

Vaughan,  Seijt,  on  the  part  of  the  plaintiff,  opposed  the  proposed  alteration, 
but  moved  to  set  aside  the  *award  on  the  grounds  adduced  for  the  pro-  r^Ayii 
posed  alteration,-— on  the  rejection  of  evidence  as  to  possible  profits, —  I- 
and  on  several  objections,  which,  as  they  did  not  appear  on  the  face  of  the 
award,  the  court  refused  to  entertain. 

No  authority  having  been  cited  by  the  attorney-general,  the  Court  thought 
they  had  not  power  to  interfere  with  the  structure  of  the  award,  and  being  per» 
fecUy  satisfied  with  what  the  arbitrator  had  done,  they 

Refused  both  the  rules. 


DOKER,  Executrix  of  JOHN  GOFF,  v.  HASLER. 

The  plaintiff's  attorney,  upon  iesning  execution,  wrote  to  the  BherifT's  officer,  directing  him 
to  leave  the  defendant's  mother  or  any  one  else  in  poeseeeion  of  the  defendant's  goods,  and 
to  allow  his  business  to  be  carried  on  as  usual.  The  ofiicer  delivered  the  warrant  to  de- 
fendant's shopman,  ordering  him  to  carry  on  the  business,  and  account  for  moneys  received. 
No  money  was  ever  paid  to  the  plaintiff,  and  the  warrant  lay  in  the  shopman's  hands  from 
April  to  June ;  the  defendant  having  then  become  bankrupt  and  his  assignees  claiming  hia 
goods,  the  sheriff  returned  nulla  bona  to  the  plaintiff's  writ. 

The  jury  having  found  a  verdict  for  the  aheriff  in  an  action  against  him  for  a  fiidse  return,  the 
court  refused  to  grant  a  new  trial. 

Case  against  the  sheriff  of  Surrey  for  a  false  return  of  nulla  bona  to  a  fieri 
facias  issued  by  John  GofT,  the  testator,  against  William  Goff,  his  son,  a  linen 
draper  at  Brighton.  The  declaration  contained  the  usual  allegation,  that  the 
writ  endorsed  with  a  direction  for  the  sheriff  to  levy  /.  besides  poundage, 
was  delivered  to  the  sheriff  to  be  executed  in  due  form  of  law.    At  the  trial 


479] 


2  Bingham.  669 


before  Best,  C.  J.,  London  sittings  after  Michaelmas  term  last,  the  facts  ap- 
peared to  be  as  follows : 

The  execution  was  issued  on  the  14th  of  April,  1821,  under  a  warrant  of 
attorney  to  confess  judgment  for  1553/.,  and  John  Goff's  attorney  addressed  a 
•4801  ^^^^^^  ^^  *^®  sheriff's  officer,  in  which  he  said,  '•  You  may  with  safety, 
-J  and  have  my  consent  to,  put  Mrs.  Goff,  the  defendant's  mother,  or  any 
one  else  you  please  in  possession,  and  permit  and  suffer  the  trade  and  business 
to  be  carried  on  as  usual  under  the  defendant's  direction."  The  officer,  after 
having  made  the  levy,  left  the  warrant  in  the  house  in  the  charge  of  one  of  the 
shopmen  (William  Goff  being  absent,)  charging  the  shopman  to  carry  on  the 
business  as  usual,  and  to  account  to  him,  the  officer,  for  the  moneys  received. 
In  this  manner  the  business  was  carried  on  up  to  the  28th  of  June,  1821. 
ind  no  part  of  the  money  received  was  paid  over  either  to  John  Goff  or  his  at- 
torney. A  commission  of  bankruptcy  was  issued  against  William  Goff  on  the 
14th  of  June,  1821,  and  the  assignees  considering  the  execution  fraudulent,  in- 
demnified the  sheriff,  who  thereupon  made  the  return  for  which  this  action  was 
brought. 

Best,  C.  J.,  told  the  jury,  that  if  they  thought  the  execution  was  issued,  not 
for  the  purpose  of  selling,  but  of  protecting  William  Goff's  goods,  they  ought 
to  find  a  verdict  for  the  defendant.     A  verdict  having  been  found  accordingly, 

Faughan,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  the  direction 
given  to  the  jury  could  only  have  been  proper  in  case  the  action  had  been  trover 
against  the  assignees,  but  that  in  an  action  against  the  sheriff  for  a  false  return, 
he  conld  not  defend  himself  on  the  score  of  a  misapplication  of  the  process  of 
execution,  to  which  misapplication  he  had  himself  been  a  party.  A  rule  nisi 
having  been  granted, 

PM  and  Wilde^  Seijts.,  now  showed  cause.  The  sheriff  represents  the  as- 
signees who  indemnify  him  for  this  return,  and  stands  in  the  same  situation  as 
*4811  ^^^y*  ^o^«  ^  between  conflicting  creditors,  an  execution  not  ^carried 
^  into  effect  with  convenient  speed  has  always  been  deemed  fraudulent. 
An  execution  to  delay  bona  fide  creditors  is  fraudulent  under  13  Eliz.  c.  5,  and 
even  at  common  law,  the  defendant's  remaining  in  possession  of  goods,  against 
which  execution  has  issued,  is  considered  a  strong  badge  of  fraud.  Tioynes* 
case,  3  Rep.  80.  The  assignees  were  also  entitled  to  claim  these  goods  under 
the  statute  of  James,  as  being  goods  of  which  the  bankrupt  was  in  possession 
as  reputed  owner. 

The  circumstance  that  the  party  issuing  the  execution  is  himself  a  creditor, 
does  not  alter  the  case  if  it  be  clear  that  the  execution  was  only  issued  to  protect 
the  debtor,  a  circumstance  which  the  jury  has  expressly  found  in  the  present 
instance.  Vin.  Abr.  Frauds  G.  3 ;  Bradley  v.  Wyndham^  1  Wils.  44 ;  Small- 
comb  V.  Sheriff  of  London^  1  Ld.  Raym.  251 ;  Jackson  v.  Irving,  2  Camp. 
N.  P.  48 ;  Toussaint  v.  Harfop,  Holt,  N.  P.  335 ;  Paifne  v.  Drewe,  4  East, 
523 ;  Blades  v.  Arundcde,  1  M.  &  S.  711.  The  plainuff  can  only  recover  on 
the  strength  of  his  own  case,  and  he  has  failed  in  showing  as  he  alleges  in  the 
declaration,  that  he  delivered  this  writ  to  be  executed. 

Vaughan*  Under  13  Eliz.  the  execution  is  valid,  unless  the  judgment  be 
fraudulent  as  well  as  the  execution,  and  in  none  of  the  cases  cited  had  the  party 
suing  out  the  first  execution  taken  and  retained  possession  as  in  the  present 
instance. 

Best,  C.  J.  The  view  I  took  of  this  case  at  the  trial  was  correct,  though  I 
afterwards  entertained  some  doubt  as  to  the  propriety  of  my  direction  to  the 
jury.  The  plaintiff  must  recover  on  the  strength  of  his  own  case,  and,  in  his 
*4fi2l  declaration  against  the  sheriff,  he  alleges  that  *the  writ  against  Goff  was 
^  delivered  to  the  sheriff  to  be  executed  in  due  form  of  law.  I  put  it  X» 
the  jury  to  determine,  whether  or  not  the  plaintiff  had  made  out  all  the  allega- 
tions in  his  declaration ;  and  I  told  them,  that  if  they  were  of  opinion  that  file 
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writ  was  issued,  not  for  the  purpose  of  selling  the  goods  but  of  protecting  them, 
the  plaintiff  had  failed  to  make  out  his  allegations.  The  jury  have  found  a  ra* 
tisfactory  verdict  as  to  that  facC;  indeed  they  could  find  no  otherwise  after  the 
letter  from  the  plaintiff's  attorney  had  been  read,  and  it  appeared  that  the  war- 
rant to  levy  was  delivered  to  one  of  the  shopmen,  who  continued  to  carry  on 
the  business.  It  is  impossible  to  distinguish  this  case  from  many  of  those 
which  have  been  cited.  The  writ,  having  never  been  executed,  was  a  nullity 
as  against  the  claim  of  the  assignees,  and  it  was  unnecessary  for  them  to  recur  to 
the  statute  of  James,  which  does  not  apply  to  the  case.  The  plaintiff  might, 
if  he  pleased,  have  divested  the  bankrupt  of  all  title  to  the  goods  before  die 
claim  of  the  assignees  accrued,  but  he  omitted  to  do  so,  and  the  sheriff  would 
have  been  liable  to  the  assignees  if  he  had  made  a  different  return. 

Park,  J.  I  do  not  decide  on  the  ground  of  the  indemnity  which  has  been 
given  to  the  sheriff,  or  on  the  statutes  of  James  or  Elizabeth ;  but  the  plaintiff 
must  make  out  his  own  case,  and  he  shall  not  be  permitted  to  sue  the  sheriff 
for  an  omission  authorized  by  himself.  It  is  not  true,  as  he  alleges  in  his  de- 
claration, that  the  writ  was  delivered  to  be  executed  ;  and  in  Blades  v.  Arut^ 
dale^  where  the  writ  was  put  into  a  drawer,  it  was  holden  that  no  execution 
had  taken  place. 

BuRRouoH,  J.  A  sheriff  is  to  blame  who  places  himself  in  this  situation ; 
he  ought  to  have  come  to  the  coigrt  in  the  first  instance.  But  the  plaintiff  must 
make  *out  his  whole  case,  and  it  is  not  true,  as  he  alleges,  that  the  writ  r«^oA 
was  delivered  to  the  sheriff  to  be  executed ;  the  only  object  was  to  pro-  ^ 
tect  the  property,  and  the  verdict  which  has  been  found  for  the  defendant  must 
stand. 

Gaselbe,  J.  The  cases  cited  relieve  us  from  any  difficulty  as  to  this  re- 
turn ;  the  principle  contained  in  them  being,  that  if  a  first  writ  is  not  delivered 
for  the  purpose  of  execution,  and  the  goods  are  taken  under  a  second,  the  she- 
riff may  return  nulla  bona  to  the  first.  In  the  present  case,  the  first  writ  was 
issued  obviously  for  the  purpose  of  protecting  the  property,  and  the  assignees 
stand  in  the  same  situation  as  a  new  creditor  with  a  second  execution.  The 
plaintiff  has  failed  in  proving  his  most  materia]  allegation,  and  the  justice  of  the 
cane  is  with  the  verdict ;  the  rule,  therefore,  for  a  new  trial,  must  be 

Discharged. 

WICKES  r.  CLUTTERBUCK. 

If  a  warrant  of  commitment  does  not  show  an  offence  over  which  the  macistrmte  who  iasaed 
it  has  jurifldiction,  an  action  lies  against  him  for  the  commitment,  althougn  there  might  have 
been  a  previous  regular  conviction. 

A  direction  to  the  jury,  partially  incorrect,  is  not  a  ground  for  a  new  trial,  where  the  verdict 
is  consistent  with  the  justice  of  the  case. 

The  plaintiff  declared  against  the  defendant  in  trespass,  for  having  assaulted 
and  caused  him  to  be  assaulted,  apprehended,  unlawfully  imprisoned  and  de- 
tained in  prison  for  a  long  time,  without  any  reasonable  or  probable  cause. 
Plea,  not  guilty. 

At  the  Hertford  Summer  assizes,  1S24,  it  appeared  that  the  plaintiff  had  been 
apprehended  under  a  warrant  issued  by  the  defendant  as  a  magistrate  of  the 
*county  of  Herts,  and  had  been  convicted  under  the  6  G.  3,  c.  14,  s.  r-^AOA 
3,(a)  on  the  oaths  of  the  Honourable  and  Reverend  William  Capel  and  ^ 
another,  of  attempting  ^  to  take,  kill,  and  destroy  the  fish  in  a  certain  pond  or 
pool  of  water,  called  the  Reservoir,  in  the  parish  of  Aldenham,  in  the  liberty 
of  St.  Alban's,  by  fishing  in  the  said  pool  or  pond  with  a  fishing  rod  and  fish- 
ing line,  with  intent  to  take,  kill,  or  destroy  the  fish  preserved  therein,  without 

(a)  By  which  it  is  enacted,  *'  That  any  person  who  shall  kill  or  destrov  the  fish  in  any  river 
or  stream,  pond  or  pool,  or  other  water,  being  lawfully  conyicted,  shall  forfeit  and  pay,  far 
every  such  offence,  the  sum  of  5i.  to  the  owner  of  the  fishery.*' 
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the  consent  of  the  said  Hon.  and  Rev.  Wm.  Gapel,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  he,  the  said  Wm.  Capel,  being  then 
and  there  owner  of  the  fishery  within  the  said  pond  or  pool  of  water,  and  the 
said  J.  Wickes  not  then  and  there  having  any  just  right,  or  any  reasonable  or 
probable  claim  or  cause  to  take,  kill,  carry  away,  or  to  destroy,  or  to  attempt  to 
take,  kill,  or  destroy  any  fish  in  the  said  pond  or  pool  of  water,  the  said  pond 
or  pool  not  then  being  in  a  park  or  paddock,  or  in  any  garden,  orchard,  or  yard 
adjoining  or  belonging  to  any  dwelling-house,  but  then  being  in  other  enclosed 
ground,  then  and  there  being  private  property  in  the  parish  of  Aldenham  afore- 
said :"  whereupon  he  had  been  fined  in  the  sum  of  5/.,  and  refusing  to  pay  the 
fine,  was  committed  to  prison  by  the  defendant  for  seven  days.  The  reservoir, 
in  which  the  plaintiff  had  fished,  belonged  to  the  Grand  Junction  Canal  Com- 
pany. It  consisted  of  about  60  acres,  which  had  formed  part  of  Aldenham 
common,  and  was  surrounded  by  a  fence,  except  where  a  turnpike  road  was 
carried  across  it  on  a  kind  of  causeway.  On  each  side  of  the  turnpike  road 
*485n  ^^^®  rails,  and  over  these  rails  the  plaintiff  had  projected  his  rod  *and 
-^  line.  The  fishery  belonged  to  the  lord  of  the  manor,  who  had  let  it  to 
the  said  Wm.  Capel*. 

The  plaintiff,  who  had  asserted  a  kind  of  right  to  fish,  from  the  road,  seemed 
in  some  measure  to  exult  at  the  sentence  of  the  magistrate,  and  refused  all  accom- 
modation during  his  imprisonment. 

The  warrant  of  commitment  put  in  by  the  defendant  was  as  follows : 

<*  Liberty  of  St.  Alban's  in  the  county  of  Hertford. — ^To  Henry  Simmonds, 
constable  of  Watford,  and  also  to  the  keeper  of  the  house  of  correction  at  St. 
Alban's  in  the  said  liberty. 

**  Forasmuch  as  Joseph  Wickes,  of  the  parish  of  Bushey  in  the  said  county, 
corn-dealer,  is  convicted  before  me,  Robert  Clutterbuck,  Esq.,  one  of  his  majes- 
ty*s  justices  of  the  peace  fpr  the  said  liberty  and  county,  on  the  complaint  ot 
the  honourable  and  reverend  William  Capel,  and  on  the  oath  of  Thomas  Har- 
rison, servant  to  the  Grand  Junction  Canal  Company,  for  fishing  with  a  rod 
and  line  in  a  pond  or  pool  of  water  commonly  known  by  the  name  of  the  reser- 
voir in  the  parish  of  Aldenham  in  the  said  liberty,  on  the  16th  day  of  May  in- 
stant ;  the  right  of  fishing  in  the  said  pond  or  pool  being  the  private  property 
of  the  honourable  and  reverend  William  Capel : 

**  And  whereas  the  said  Joseph  Wickes  is  duly  convicted  by  me,  the  said  jus- 
tice, in  the  penalty  of  five  pounds,  and  the  said  Joseph  Wickes  refusing  to  pay 
the  same,  these  are,  therefore,  to  require  you,  the  said  Henry  Simmonds,  to 
convey  the  said  Joseph  Wickes  to  the  house  of  correction  at  St.  Alban's,  and 
deliver  him  to  the  keeper  thereof;  and  you,  the  said  keeper  of  the  said  house 
of  correction,  are  hereby  required  to  receive  the  said  Joseph  Wickes  into  your 
custody  in  the  said  house  of  correction,  and  him  safely  keep  for  the  space  of 
0Aocri  Beven  *days,  unless  the  said  penalty  of  five  pounds  shall  be  sooner  paid. 
-^   Given  under  my  hand  and  seal  the  18th  May,  1822. 

Robert  Clutterbuck,  (L.  S.V' 

The  case  of  Brittain  v.  Sjinnaird^  1  B.  &  B.  432,  was  relied  on  by  the  (de- 
fendant, as  an  authority  to  show  that  the  conviction  was  conclusive  evidence  in 
his  favour,  and  that  it  was  not  competent  to  the  plaintiff  to  controvert  the  facts 
it  alleged. 

But  tlie  learned  judge,  who  tried  the  cause,  stated  to  the  jury  that  the  plain* 
tiff  might  show  the  reservoir  not  to  be  within  enclosed  ground ;  that  the  convic- 
tion did  not  bring  the  case  within  the  act  of  parliament;  that  the  case  itself  was 
not  within  the  jurisdiction  of  the  magistrate  ;  and  that  the  plaintiff  was  entitled 
to  a  verdict.     A  verdict  was  accordingly  found  for  him,  with  35/.  damages. 

Taddy,  Seijt.,  obtained  a  rule  nisi  to'  set  aside  this  verdict  and  have  a  new 
trial,  on  the  ground  of  an  alleged  misdirection  by  the  learned  judge  who  tried 
the  causa. 
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Vaughan  and  Lawei^  Serjts.,  who  showed  cause  against  the  rule,  offered  to 
consent  to  a  new  trial  upon  the  merits  only ;  which  being  rejected,  they  pro* 
ceeded  to  argue  that  the  warrant  of  apprehension  and  conviction  were  both  bad, 
and  as  such  could  not  constitute  any  justification  to  the  magistrate ;  but  the  court 
ultimately  stopped  the  argument  on  these  points,  and  con&ned  their  judgment 
to  the  warrant  of  commitment.  This,  it  was  contended,  could  not  operate  in 
defence  of  the  magistrate,  since  it  failed  to  state  any  offence  over  which  the 
magistrate  had  jurisdiction,  and  did  not  even  pursue  the  terms  of  the  convictionv 
so  that  *it  could  nut  be  collected  from  the  warrant  whether  the  plaintiff  rmAoj 
was  committed  for  the  offence  alleged  in  the  conviction  or  for  any  other.  ^ 
The  warrant  was  good  for  nothing ;  and  if  death  had  been  occasioned  in  resist- 
ing the  execution  of  it,  the  offence  so  committed  would  not  have  amounted  to 
murder,  as  in  the  case  of  a  regular  warrant.  If  this  action  did  not  lie  against 
the  magistrate  for  an  improper  commitment,  the  plaintiff  had  no  remedy,  for  by 
24  G.  2,  c.  44,  8.  6,  the  warrant,  however  informal,  was  a  justification  to  the 
constable ;  and  that  statute  had  expressly  enacted,  that  where  any  wrong  was 
done,  the  action  should  be  brought  against  the  magistrate  himself. 

By  Stat.  7  Jac.  c.  5,  the  privilege  was  conferred  on  the  magistrate  of  giving 
in  evidence,  under  the  general  issue,  the  conviction,  and  matters  done  under  iu 
Nevertheless  the  power  of  giving  such  matters  iu  evidence  would  not  render 
them  an  answer  to  the  action,  unless  they  would  have  been  an  answer  if  plead- 
ed before  the  statute.  But  before  the  statute,  the  magistrate's  warrant,  if  illegal 
on  the  face  of  it,  would  not  have  been  an  answer  to  the  action  ;  for,  if  it  would, 
all  actions  against  magistrates  for  misdoing  would  be  in  vain.  The  case  of 
Brittain  v.  Kinnaird  was  distinguishable  from  the  present,  for  that  was  a  pro- 
ceeding in  rem ;  there  was  no  commitment ;  and  tlie  conviction  was  good  on 
the  face  of  it.  But  Rogers  v.  Jones^  1  Moody  &,  Ryan,  129,  (in  which  it  was 
holden  that  a  magistrate  could  not  justify  a  commitment  under  a  warrant  which 
did  not  pursue  tlie  conviction,)  was  in  point  for  tHe  plaintiff,  and  Lord  Mans* 
FIELD  said,  in  Rex  v.  Corden^  4  Burr.  2281, ''  that  a  tight  hand  ought  to  be 
holden  over  these  summary  convictions."  Morgan  v.  Hughes^  2  T.  R.  225, 
and  Hill  v.  Bateman,  1  Str.  710,  show  that  trespass  is  the  proper  form  of  ac- 
tion in  which  to  sue  the  magistrate  where  he  'has  acted  without  juris-  r^^oo 
diction,  and  Rex  v.  Daman,  2  B.  &  A.  378,  decides  that  he  has  no  ^ 
jurisdiction  in  a  case  like  the  present,  unless  it  appear  on  the  face  of  the  pro- 
ceedings that  the  information  was  at  the  instance  of  the  owner  of  the  fishery, 
and  judgment  prayed  on  his  behalf. 

Taddy  and  Cross,  Scrjts.,  in  support  of  the  rule,  were  desired  by  the  court 
to  pass  by  the  warrant  of  apprehension  and  conviction,  and  to  support  the  war- 
rant of  commitment 

They  thereupon  argued,  that  assuming  the  conviction  to  have  been  good,  a 
magistrate  ought  not  to  be  punished  for  a  mere  clerical  error  in  the  warrant  of 
commitment.  That  such  a  liability  would  deter  magistrates  from  acting  in  the 
commission  of  the  peace. 

That  though  an  inferior  officer  must  rely  on  the  warrant  under  which  he  acta, 
the  magistrate  is  justified  by  the  conviction  alone,  and  the  warrant  is  not  in 
issue ;  which  is  the  reason  why  the  24  G.  2,  c.  44,  requires  the  magistrate  to 
be  joined  in  actions  against  the  constable ;  and  if  the  warrant  were  never  so 
perfect  it  would  not  constitute  a  justification  for  the  magistrate,  unless  he  could 
support  his  conviction. 

According  to  Hawkins,  c.  13,  s.  25,  it  is  in  the  discretion  of  the  magistrate 
whether  he  shall  insert  in  the  warrant  the  special  charge  of  commitment  or  not, 
and  the  only  reason  for  the  insertion  seems  to  he  to  insure  the  punishment  of 
the  officer  in  case  of  escape.  If  the  magistrate  had  justified  in  a  special  plea 
previous  to  the  passing  of  the  act  of  7  Jac.  c.  5,  and  24  G.  2,  he  need  not  have  set 
out  the  warrant;  it  would  have  been  sufficient  to  rely  on  the  conviction,  and  the 
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ea0e  is  not  altered  by  his  being  allowed  to  plead  the  general  issue.  Bogen  y. 
Jone9  is  distinguishable  from  Uie  present  case,  inasmuch  as  the  conviction  and 
*4801  commitment  proceeded  *on  two  different  acts  of  parliament,  whereas  it 
-'  is  sufficiently  clear  in  the  present  case,  that  the  warrant  of  commitment 
relates  to  the  conviction ;  and  it  has  never  been  holden  necessary,  in  a  process 
of  execution,  to  set  out  the  whole  judgment  to  which  it  relates  ;  or  if  necessary, 
the  judgment  is  virtually  set  out  by  the  reference  to  it  in  the  warrant.  From 
Boucher* 8  case,  Cro.  Jac.  81,  it  may  be  collected  that  the  only  effect  of  an  in- 
formality in  the  warrant  is  to  throw  on  the  magistrate  the  burthen  of  supplying 
the  defect  by  evidence,  and  in  Bracers  case,  Comb.  390,  Lord  Holt  said  there 
was  no  pretence  for  bringing  an  action  against  a  judicial  officer  for  such  a  slip 
as  this.  In  Hill  v.  BcUeman  the  magistrate  had  altogether  usurped  the  juris* 
diction  he  exercised.  In  Morgati  v.  Hughe8  no  complaint  had  been  made  be- 
fore the  magistrate,  and  in  Maasey  v.  Johnson^  12  East,  67,  it  did  not  appear 
on  the  conviction  that  any  information  had  been  laid.  But  Brittain  v.  Airt- 
naird  is  in  point  for  the  defendant,  and  in  Gray  v.  Cookson,  16  East,  21,  Lord 
Ellenborouoh  says,  **a8  to  the  objection  upon  the  stat.  43  G.  3,  c.  141,  ma- 
gistrates were  before  protected  in  an  action  of  trespass  by  a  subsisting  convic- 
tion good  upon  the  face  of  it,  and  the  act  meant  to  protect  them  still  further,  to 
a  certain  extent,  in  a  case  where  before  they  were  left  unprotected  by  the 
quashing  of  the  conviction.  Even  before  this  statute,  I  had  always  considered 
that  if  a  conviction  were  produced  at  the  trial,  which  would  justify  the  impri- 
sonment, that  was  sufficient.**  At  all  events,  the  plaintiff  ought  to  have  shown 
that  he  sustained*  some  damage  by  the  clerical  error  in  the  conviction,  and  the 
judge  ought  to  have  directed  the  jury  that  the  cause  of  action  arose,  not  on  an 
improper  assumption  of  jurisdiction,  but  on  a  mere  omission  in  the  warrant. 
*4901  *^B8T,  C.  J.  We  have  been  told  by  the  counsel  for  the  defendant, 
■^  that  gentlemen  will  not  act  under  the  commission  of  the  peace,  if  they 
are  held  liable  to  actions  for  defects  in  their  warrants.  I  have  too  high  an  opi- 
nion of  the  wisdom  and  public  spirit  of  that  most  valuable  body  of  men,  we 
magistracy  of  England,  to  apprehend  any  such  consequence. 

Important  as  the  duties  of  a  magistrate  are,  a  man  of  ordinary  sound  under- 
standing and  singleness  of  heart  will  have  no  difficulty  in  discharging  them 
satisfactorily  to  himself  and  the  country,  and  will  find  that  he  has  all  the  pro- 
tection from  the  law  that  he  can  desire.  He  is  not  to  be  called  on  to  answer 
criminally,  unless  it  can  be  clearly  proved  tliat  he  was  actuated  by  corrupt  mo- 
tives. Considering  the  thousands  diat  there  are  in  this  kingdom  devoting  their 
gratuitous  services  to  the  country  as  magistrates,  it  is  most  honourable  to  tlie 
magistracy,  and  most  fortunate  for  the  community,  that  an  instance  seldom 
occurs  of  one  of  them  being  found  to  have  acted  intentionally  wrong. 

If,  by  the  mistake  of  a  magistrate,  any  man  is  injured,  he  cannot  maintain 
any  action  for  his  injury,  against  the  magistrate,  without  giving  him  notice  of 
his  intention  to  bring  the  action  one  month  before  it  is  brought ;  during  that 
time  the  magistrate  may  ascertain  the  extent  of  the  injury,  and  protect  himself 
against  the  action  by  the  tender  of  sufficient  amends.  No  honourable  man  will 
consider  that  he  degrades  himself,  or  the  body  to  which  he  belongs,  by  such  a 
tender.  When  a  man  has  injured  another,  even  through  inadvertence,  he  will 
be  disposed,  not  only  for  the  sake  of  justice,  but  that  he  may  keep  his  place  in 
the  estimation  of  the  public,  prompdy  to  offer  redress. 

We  cannot  bind  the  law  to  favour  any  description  of  persons,  however  meri- 
torious. Summa  ratio  et  sapientia  boni  civis  est  omnes  sequitate  eadem  conti- 
nere. 

f^Q«-|       *I  am  of  opinion  that  the  warrant  of  commitment,  in  this  case,  is 
-*  bad.     It  is  not  necessary,  therefore,  to  consider  the  warrant  of  ap- 
prehension, the  conviction,  or  any  other  proceeding  previous  to  the  war- 
rant of  commitment.     It  contains  in  it  nothing  which  gives  the  magistrate 
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any  jurisdiction,  much  less  any  caase  for  fine  or  eommitment  The  war- 
rant states  that  the  plaintiff  was  duly  conTicfed  before  the  defendant  for  fish- 
ing with  a  rod  and  line  in  a  pond  or  pool  of  water,  eommonly  known  by  the 
name  of  the  Reservoir,  the  right  of  fishing  in  the  said  pond  or  pool  being  in  the 
honourable  and  rererend  William  Gapel.  This  pond  or  pool  may,  for  any  thing 
that  appears,  be  on  an  open  common,  or  in  some  unenclosed  land  by  the  side 
of  a  road,  and  accessible  to  all  the  world.  Such  a  pond  or  pool  would  not  be 
within  the  protection  of  the  statute  5  G.  8,  c.  14.  To  bring  the  case  within 
that  statute,  the  pond  or  pool  must  be  in  iome  endo$ed  gratmd  which  9hM  be 
private  property.  The  object  of  the  legislature  was  to  prevent  trespassers 
from  intruding  into  parks,  gardens,  and  enclosed  places,  and  also  to  preserve 
fish  in  those  waters  in  which  the  owner  would  be  roost  desirous  of  preserving 
them.  Although,  therefore,  a  trout  in  a  river  running  throtigh  a  common  is  of 
equal  value  with  a  trout  in  a  river  running  through  a  park  or  garden,  the  taking 
of  trout  from  the  stream  on  a  common  is  only  a  trespass,  whilst  the  taking 
one  from  a  stream  in  a  park  or  garden  is  a  transportable  offence ;  and  the  taking 
one  from  a  stream  in  enclosed  grounds  subjects  the  person  taking  it  to  a  penalty 
of  5/.,  and  to  six  months*  imprisonment,  if  he  is  unable  to  pay  this  penalty.  It 
is  of  the  essence  of  this  offence  that  the  fishing  should  be  in  enclosed  grounds 
and  private  property ^  and  yet  nothing  of  this  appears  on  the  warrant. 

But  it  has  been  said  that  the  law  does  not  require  the  offence  to  be  stated  in 
the  commitment  It  is  not  perhaps  necessary  that  the  offence  should  be  stated 
with  *the  same  precision  in  the  warrant  of  commitment  as  in  the  con-  r«4Qo 
viction,  but  enough  should  be  stated  to  show  an  authority  to  imprison ;  ^ 
without  such  a  statement  the  officer  cannot  arrest.  A  man  is  not  to  be  deprived 
of  his  liberty  by  a  warrant  which  only  shows  that  he  has  committed  a  trespass 
by  fishing  where  he  had  no  right  to  fish.  Hawkins,  in  his  Pleas  of  the  Crown, 
a  book  of  great  authority  (b.  ii.  c.  Id,  s.  15,)  says  that  the  offence  ought  to  he 
set  forth  with  convenient  certainty,  otherwise  the  oflicer  is  not  punishable  for 
suffering  the  party  to  escape ;  and  the  court  before  whom  he  is  brought  by  ha- 
beas corpus  ought  to  discharge  or  bail  him.  A  man  cannot  be  legally  impri- 
soned whom  it  is  the  duty  of  the  court  to  discharge,  and  who  may  escape  with 
impunity :  such  imperfect  warrants  provoke  resistance  to  the  officers  who  are 
charged  to  execute  them. 

Ainother  point  has  been  made ;  namely,  that  the  officer  executing  the  warrant, 
who  is  not  to  blame,  is  liable  to  an  action  ;  but  not  the  magistrate,  who  is.  In 
{trespass  all  are  principals ;  and  if  an  order  be  unlawful,  he  who  gives  it  is  as 
■much  responsible  as  he  who  executes  it.     (2  Roll.  Abr.  55, 1.  10.) 

Farther,  it  has  been  insisted  that  the  conviction  will  protect  the  magistrate- 
It  has  more  than  once  been  decided  that  in  an  action  against  a  magistrate,  a 
plaintiff  is  not  permitted  to  controvert  the  facts  stated  in  a  conviction  drawn  up 
by  such  magistrate.  I  am  not  prepared  to  go  farther,  and  say  that  if  the  con- 
iviction  state  an  offence  which  would  justify  a  magistrate  in  issuing  a  warrant 
of  commitment,  that  conviction  would  protect  him  if  he  cause  a  person  to  be 
Arrested  and  imprisoned  on  a  warrant  which  states  no  ground  for  such  anrest 
and  imprisonment.  In  the  case  of  Gray  v.  Cookeon^  16  East,  13,  to  which 
we  have  been  referred,  the  warrant  stated  an  offence  which  authorized  the  com- 
mitment,  but  did  not  state  that  *such  offence  was  regulariy  proved  in  the  r^^gq 
nresence  of  the  party  committed.  That  case  is  dierefore  unlike  the  pre-  L 
sent.  Admitting  that  the  judge  was  wrong  in  allowing  evidence  to  be  given  in 
contradiction  of  the  conviction,  still  if  the  warrant  of  commitment  is  illegal,  Uie 
plaintiff  is  entitled  to  the  verdict,  and  we  do  not  grant  a  new  trial  for  misdirec- 
tion, if  the  verdict  be  right. 

It  is  insisted  that  the  damages  would  not  have  been  so  large  if  the  jury  bad 
been  told  only  to  give  damages  on  account  of  the  irregularity  of  the  warrant  of 
eommitment. 
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I  think  the  defendant  has  no  right  to  complain  of  the  damages,  when  he  !«• 
Iheee  to  go  down  to  trial  on  tfie  merits  of  the  caae.  The  plaintiff  offers  to  eon- 
aent  to  a  new  trial  if  the  defendant  will  aUow  him  to  prore  what  the  ease  really 
was,  and  not  shut  him  out  of  that  proof  by  his  conviction. 

This  offer  the  defendant  has  refused ;  I  therefore  think  his  rule  should  be 
discharged. 

Park,  J.  A  very  strict  construction  ought  to  be  put  upon  all  statutes  so 
penal  as  that  which  has  been  the  occasion  of  the  present  action,  and  the  objec* 
tion  raised  on  the  part  of  the  plaintiff  does  not  relate  to  a  mere  literal  blunder, 
but  to  an  error  in  substance.  The  case  of  Rogers  v.  JaneSf  which  is  in  point 
for  the  plaintiff,  is  very  distinguishable  from  that  of  Brittam  v.  IRnnmrdf  of 
which  at  the  time  of  trying  Rogers  v.  Jones  I  was  fully  aware,  having  myself 
formed  one  of  the  court  at  the  time  Brittmn  v«  Kinnaird  was  decided.  In 
Brittain  v.  Ktnnmrd  there  was  no  warrant  (^commitment;  the  subfect-maller 
of  the  eonvietion  was  a  boat«  and  the  conviction  was  holden  eonclusive  as  to 
tfiat  fact ;  but  here  the  magistrate  is  to  get  rid  of  a  bad  commitment  by  referring 
to  a  previous  conviction.  In  this  perhaps  he  might  have  succeeded  if  he  had 
*404n  "^^^'^  ^^^^  ^®  commitment  pursued  the  ^conviction,  and  that  the  con* 
-^  vietion  was  good,  which  for  the  present  purpose  I  will  assume  to  have 
been  the  case.  But  the  commitment  is  on  a  ground  totally  different  from  that 
chaiged  in  the  conviction,  and  how  am  I  to  know  there  were  not  two  iuforiBa* 
tions  against  the  party  f  Besides,  the  commitment  does  not  state  any  ingredient 
of  the  offence  described  in  the  act,  nor  any  offence  within  the  summary  juris* 
diction  of  the  magistrate ;  and  it  is  not  enough  for  us  merely  to  believe  that  it 
refers  to  the  conviction  in  a  matter  which  ought  to  be  considered  so  strictly. 
In  the  case  of  Rogers  v.  Jones^  which  had  upon  motion  for  a  new  trial  the 
SMiction  of  the  Court  of  King's  Bench,  the  plaintiff  had  been  convicted  under 
the  6  6.  3,  c.  48,  while  the  commitment  was  for  an  offence  against  the  16 
Oar.  2,  c.  2  ;  and  it  was  held  that  the  magistrate  was  bound  by  the  erroneous 
commitment,  notwithstanding  the  regular  conviction.  It  is  clear  therefore  that 
in  the  present  case,  the  commitment  being  defective,  the  magistrate  cannot  rely 
(w  it,  although  the  conviction  might  have  been  regular. 

BuRROuoH,  J.  I  agree  with  the  learned  counsel  for  the  defendant,  but  on 
grounds  different  from  those  suggested  by  him,  that  this  is  a  case  of  great  im- 
portance to  magistrates.  It  is  important  to  point  out  to  them,  that  in  the  exer- 
cise of  a  summary  jurisdiction,  they  ought  not  to  undertake  matters  to  which 
they  are  not  equal ;  that  they  cannot  be  too  careful  in  seeing  that  their  pro- 
ceedings are  correct,  and  that  if  they  err,  they  are  liable  to  Uie  consequences 
of  their  error.  In  pursuing  the  powers  entrusted  to  them  by  statutes  such  as 
that  under  which  the  defendant  has  acted,  they  ought  to  be  narrowly  and 
striedy  watched.  Their  proceedings  are  summary ;  the  party  charged  before 
*4051  ^^^™  ^^^  °^^  ^^  benefit  of  a  jury  to  consider  his  case ;  and  if  *the  eon- 
-J  duct  of  the  magistrates  were  not  open  to  investigation,  he  might  be  sub- 
jected to  great  oppression. 

The  first  question  in  the  present  cause  is,  has  the  defendant  caused  the  im- 
prisonment of  which  the  plaintiff  complains.  Now,  he  issued  a  warrant  under 
which  the  plaintiff  was  committed,  as  it  were,  in  execution,  and  is  therefore 
causa  causans  of  the  injury.  Is  the  warrant  good  f  No.  It  states  no  offence 
at  all,  but  a  mere  civil  injury,  for  which  the  remedy  was  by  action  at  law.  If 
there  was  a  previous  legal  conviction,  why  did  not  the  warrant  of  commitment 
nursne  it  ?  This  is  not  like  the  case  of  a  common  assault,  and  the  magistrate 
IS  much  to  blame  who  does  not  observe  caution,  and  take  a  regular  information 
in  writing  before  he  proceeds  to  convict.  The  defect  in  the  warrant  is  not,  as 
it  has  been  nrged,  a  mere  clerical  error,  but  a  substantial  insufficiency.  I  incline 
to  think  the  warrant  was  void,  at  all  events  it  was  clearly  illegal. 

As  to  the  judge's  summing  up,  if  in  consequence  of  any  misdirection  a  verdict 
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had  been  obtained  against  the  facts  and  justice  of  the  case,  there  might  be  groand 
for  a  new  trial ;  but  it  was  not  ao  in  the  present  instance  ;  it  is  clear  the  plain- 
tiff  was  entitled  to  something,  and  it  is  not  for  ns  to  measare  the  amount  of  the 
damages. 

Oaseles,  J.  I  agree  in  all  that  has  been  urged  as  to  the  protection  that 
ought  to  be  extended  to  the  magistrate  in  the  honest  discharge  of  his  duty,  and 
if  the  defect  in  this  warrant  of  commitment  were  a  mere  clerical  error,  undoubt- 
edly no  action  would  lie.  But  Rogers  y.  JontM  has  clearly  decided,  that  where 
the  commitment  varies  substantiatly  from  the  conviction,  the  conviction  cannot 
be  adduced  in  support  of  the  commitment.  My  doubt  arose  from  thinking 
that  the  commitment  in  the  present  case  was  sufficiendy  conformable  to  the 
*conviction,  but  as  it  omits  to  state  any  offence,  it  cannot  be  sustained ;  r^^gn 
for  though  a  magistrate  may  draw  up  Uie  conviction  at  any  time,  yet  the  ^ 
warrant  of  commitment  ought  always  to  show  an  offence ;  and  it  is  so  easy  to 
follow  the  words  of  the  act,  that  it  is  better  to  hold  in  all  cases  that  they  shall 
be  strictly  pursued  in  the  commitment,  otherwise,  transactions  of  this  nature 
would  be  open  to  the  observation  that  it  was  in  the  magistrate's  power  to  sup- 
ply  a  conviction  and  information  conformable  with  the  commitment,  but  incon- 
sistent with  the  real  facts  of  the  case.  I  think,  therefore,  that  this  warrant  was 
bad,  and  could  not  be  amended.  But  I  have  great  doubts  on  the  rest  of  the 
case.  The  learned  judge's  direction  was  wrong  in  stating  that  the  conviction 
was  not  conclusive  evidence  of  the  facts  contained  in  it,  and  it  ought  to  have 
been  understood  by  the  jury  whether  the  offence  had  been  committed  or  not, 
for  this  might  have  had  a  material  effect  on  the  amount  of  damages.  The  con- 
duct of  the  plaintiff  too  was  such  as  to  make  it  appear  that  he  almost  courted 
the  injury  he  complained  of.  Upon  these  and  other  grounds,  I  should  have 
wished  to  grant  the  defendant  a  new  trial,  but  the  opinion  of  my  learned  bro* 
there  being  different,  this  rule  must  be 

Dischaiged. 


•DOE  dem.  RICHARD  NOWELL  v.  JOHN  HENRY      ^^.„ 

ROAKE  and  Others.  L  *" 

A  deviaor  being  seised  of  a  moiety  of  certain  lands  in  Surrey, — having  bv  her  own  creation,  a 
power  of  appointment  over  the  other  moiety,  which  she  had  purchased  of  her  nephew,  who 
•aoceeded  ner  sister  in  the  possession  of  it,-^ind  having  no  other  real  estate,— -devised  all 
her  freehold  estate  in  Surrev  to  J.  R.,  on  condition  that  out  of  the  rents  and  profits  he  should 
keep  the  whole  in  tenant  able  repair,  and  under  limitations  framed  to  keep  the  property  aa 
long  in  her  family  as  possible : 

Heldf  that  this  devise  was,  under  the  drcumatances,  a  suiBcient  execution  of  the  power,  and 
that  both  moieties  passed  under  it  to  J.  R. 

Ejectmsnt  to  recover  divers  messuages  and  lands  at  Oodalming  in  Surrey. 

At  the  Kingston  Spring  assizes,  1829,  before  Richards,  C.  B.,  the  jury  found 
a  special  verdict  to  the  following  effect : 

That  in  1749,  Miles  Poole  died,  seised  of  the  tenements  mentioned  in  the 
declaration,  and  that  they  descended  to  his  two  daughters  and  co-heirs,  Sarah, 
wife  of  Thomas  Scott,  and  Elizabeth,  wife  of  Henry  Roake,  who  entered,  and 
were  seised  thereof: 

That  by  deeds  of  lease  and  release  of  the  26th  and  26th  of  April,  1750,  be- 
tween Scott  and  his  wife,  and  Roake  and  his  wife,  of  the  first  part,  George 
Johnson  of  the  second  part,  and  William  Hill  of  the  third ;  the  premises  were 
conveyed  to  Hill  in  fee  to  make  him  tenant  to  the  precipe  of  a  recovery,  to  the 
uses,  as  to  one  undivided  moiety,  of  T.  Scott  and  his  assigns  for  life,  remainder 
to  his  wife,  Sarah  Scott,  for  life,  remainder  to  such  uses  as  Sarah  Scott,  being 
covert  or  sole,  should  appoint  by  deed  or  will ;  and  for  want  of  such  appoint- 
ment to  the  use  of  all  and  every  the  child  and  children  of  T.  Scott,  on  the  body 
of  his  wife  to  be  begotten,  as  tenants  in  common,  and  the  respective  heirs  of 
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their  bodiee,  and  failing  the  issue  of  such  child  or  children,  to  the  use  of  every 
other  such  child  or  children  equally,  and  if  only  one  to  that  one  in  tail ;  re- 
mainder to  the  use  of  Elizabeth  Roake,  for  life,  remainder  in  like  manner  to  her 
*40fi1  ^^1^^^°  equally,  remainder  to  T.  Scott  in  *fee :  and  as  to  the  other  un- 
-^  divided  moiety,  to  the  use  of  Henry  Roake  for  life,  remainder  to  his 
wife  for  life,  remainder  to  such  uses  as  she  being  covert  or  sole  should  by  deed 
or  will  appoint,  and  for  default  of  such  appointment,  remainder  to  the  children 
of  Henry  Roake  on  the  body  of  his  wife  to  be  begotten  (in  like  manner  as  tlie 
remainders  to  the  children  of  T.  Scott,)  remainder  to  Sarah  Scott  for  life, 
remainder  to  her  children  (in  like  manner  as  before,)  remainder  to  Henry 
Roake  in  fee : 

That  the  recovery  was  suffered  accordingly  in  the  23  6.  2.,  and  the  parties 
entered  and  were  seised  accordingly : 

That  in  1758  Thomas  Scott  died  without  issue,  and  Sarah  Scott  married 
John  Trymmer  in  1763,  who  died  in  1766: 

That  in  1>775  Elizabeth  Roake  died,  leaving  Henry  Roake  her  husband,  and 
John  Roake  her  son,  but  without  having  made  any  appointment : 

That  on  the  6th  and  7th  of  September,  1775,  deeds  of  lease  and  release  were 
executed  between  Henry  Roake,  John  Roake,  Sarah  Trymmer,  Benjamin  Par- 
nell,  and  James  Morgan,  by  which,  after  recitiug  that  Sarah  Trymmer  had  agreed 
to  purchase  of  John  Roake  his  interest  in  the  undivided  moiety  of  the  premises 
subject  to  Henry  Roake's  life  interest,  the  moiety  was  conveyed  to  Parnell  in 
fee  to  make  a  tenant  to  the  pnecipe  in  a  recovery  to  the  use  of  H.  Roake  for 
life,  remainder  to  Sarah  Trymmer  in  fee : 

That  Henry  Roake  died  in  1777,  and  in  1783  Sarah  Trymmer  made  her 
will  in  the  words  following,  having  at  the  time  no  other  tenements  besides  those 
mentiotted  in  the  declaration :  ^  I  hereby  give  and  devise  all  my  freehold  es- 
tates in  the  city  of  London  and  county  of  Surrey,  or  elsewhere,  to  my  ne- 
phew, John  Roake,  for  his  life,  on  condition  that  out  of  the  rents  thereof  he  do 

*4001  *^^^^  -^"^^  ^  ^^^^  ^^^P  ^^^^  estates  in  proper  and  tenantable  repair ; 
-J  and  on  the  decease  of  my  said  nephew,  John  Roake,  I  devise  all  my 
said  estates,  subject  to  and  chargeable  with  the  payment  of  30/.  a  year  to  Ann, 
the  wife  of  the  said  John  Roake,  for  her  life,  by  even  quarterly  payments,  to 
and  among  his  children  lawfully  begotten,  equally  at  the  age  of  twenty-one,  and 
their  heirs  as  tenants  in  common ;  but  if  only  one  child  should  live  to  attain 
such  age,  to  him  or  her  and  his  or  her  heirs  at  his  or  her  age  of  twenty-one. 
And  in  case  my  said  nephew,  John  Roake,  should  die  without  lawful  issue, 
or  such  lawful  issue  should  die  before  twenty-one,  then  I  devise  all  the  said 
estates,  chargeable  with  such  annuity  of  30/.  a  year  to  the  said  Ann  Roake  for 
her  life  in  manner  aforesaid,  to  and  among  my  nephews  and  nieces.  Miles 
Thomas,  John  James,  and  Sarah  Penfold,  and  Susannah  Longman,  or  such  of 
them  as  shall  be  then  living,  and  their  heirs  and  assigns  for  ever  :** 

That  Sarah  Trymmer,  on  the  4th  day  of  September,  1786,  died  without  re- 
voking her  said  will,  the  said  John  Roake  being  then  living  and  her  heir  at  law : 

That  by  indenture  quadripartite  of  the  26th  of  April,  1787,  between  John 
Roake,  nephew  and  heir  of  Sarah  Trymmer,  of  the  first  part,  M.  P.  Penfold, 
and  other  nephews  and  nieces,  devisees  in  reversion  of  the  second  part,  Benja- 
min Parnell  of  the  third  part,  and  Thomas  Holland  of  the  fourth,  after  reciting 
mrnong  other  things  the  death  of  Sarah  Trymmer  in  1786,  and  that  a  recovery 
had  never  been  suffered  pursuant  to  the  deed  of  the  27th  of  April,  1775,  it  was 
igreed  that  Thomas  Holland  should  recover  in  a  recovery  to  enure  to  the  same 
uses  as  those  in  Sarah  Trymmer*s  will,  or  such  of  them  as  were  capable  of 
taking  effect : 

That  a  recovery  of  one  moiety  was  accordingly  suffered : 
*6001       *'^hAt  by  ^^  indenture  of  the  5th  of  November,  1789,  between  John 
^  Roake  and  Richard  Nowell,  Roake  covenanted  to  levy  a  fine  of  the  tene* 
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meats  mentioned  in  the  declarationt  to  Nowell  und  hii  heirs  to  the  nse  of  Boake 
and  his  heirs,  and  tliat  a  fine  was  levied  accordingly : 

That  by  indentures  of  lease  and  release  of  the  dd  and  4th  of  Jaly,  1797,  b^ 
tween  John  Roake  and  Elizabeth  his  wife  of  the  first  part,  Riehard  Nowell  of 
the  second,  and  John  Radclyffe  of  the  third,  the  premises  were  oonveyed  to 
Nowell  in  fee  to  make  him  tenant  to  the  praecipe  of  a  recovery  to  be  levied  for 
the  purpose  of  barring  estates  tail,  to  the  use  of  such  person  or  persons  as  John 
Roake  should  appoint,  and  for  default  of  appohitment  to  John  Roake  m  iee : 
That  the  recovery  was  su  fleered  accordingly  : 

That  by  indentures  of  lease  and  release  of  tfie  20th  and  S  1st  of  May,  1808; 
between  John  Roake  of  the  first  part,  Richard  Nowell  of  the  second,  John  At* 
kinson  of  the  third,  William  Smith  of  the  fourth,  and  William  Atkinson  of  the 
fif\ii,  John  Roake  in  consideration  of  1220/.  purchase  money,  appointed  wSl  the 
tenements  in  the  declaration  mentioned  to  John  Atkinson,  lo  such  uses  as 
Richard  Nowell  should  appoint,  and  in  default  of  appointment,  to  Nowell  for 
Kfe,  remainder  to  J.  Atkinson  as  a  trustee  to  bar  dower,  remainder  to  the  heirs 
of  Nowell : 

That  John  Roake  died  in  1808,  leaving  the  defendants  John  Henry  Roake, 
Thomas  WiUiam  Roake,  Elisabeth  Roake,  and  George  Roake,  his  only  childreiu 

The  questions  to  be  discussed  were. 

First,  Whether  under  Mrs.  Trymmer's  will  the  children  of  John  Roake  took 
contingent  remainders,  and  were  barred  by  the  fine  of  Michaelmas  term  80  6.  8. 

Secondly,  Whether  as  to  a  moiety,  Mrs.  Trymmer*s  will  was  a  valid  ezeeo- 
tion  of  ihe  power  of  appointment  reserved  by  the  deed  of  the  20th  of  April, 
1750,  and  'whether  the  estate  tail  which  John  Roake  took  under  that  r«KA| 
deed  in  default  of  appointment  by  the  said  Sarah  Scott,  was  barred  by  ^ 
the  recovery  sufifered  in  Trinity  term  37  G.  8. 

But  the  ailment  was  confined  to  the  question  on  the  execution  of  the  ap* 
pointment,  the  other  question  having  recently  been  decided  on  this  very  will  in 
the  House  of  Jjords. 

This  case  was  argued  twice.  By  Bosanquet^  Seijt.,  for  the  lessor  of  the 
plaintiff,  and  Onslow,  Serjt.,  for  the  defendant,  in  Trinity  term  last,  and  hj 
D^Oyley,  Serjt.,  for  the  lessor  of  the  plaintiff,  and  Peake,  Seijt.,  for  the  defend- 
ant, m  Michaelmas  term.  The  question  is  examined  at  such  length  in  the 
judgment  of  the  court,  that  it  will  be  sufficient  here  to  give  only  die  outline  of 
the  argumenui  employed  by  the  learned  counsel,  which  at  the  instance  of  the 
court  were  confined  fo  the  question,  whether  or  not  Mrs.  Trymmer*s  lif^estate, 
over  which  she  had  a  power  of  appointment,  passed  to  her  devisee  uader  the 
terms  employed  in  the  will. 

On  the  part  of  the  lessor  of  the  plaintiiT  It  was  contended,  that  in  order  to 
make  a  devise  operate  as  an  execution  of  a  power,  there  must  be  either  a  refer* 
ence  to  the  power,  or  a  description  of  the  thing  devised,  (Sir  Edwerd  Ckre*$ 
case,  0  Rep.  17  b ;  Buckiand  v.  Barton^  2  H.  Bl.  180 ;  Andrews  v.  Emmott^ 
2  Bro.  C.  C.  207 ;  Doe  d.  HMings  v.  Bird,  1 1  East,  49 ;  Jones  v.  Currie^ 
1  Swanst.  00 ;  Bennett  v.  Murrow,  8  Ves.  jon«  009 ;  Bradby  v,  fVesteott^ 
18  Yes.  jun.  445 ;  Powell  v.  Lordah,  2  B.  dt  A.  291 ;  Jones  v.  Tucker^  % 
Merivale,  533 ;  Sloans  v.  Cadogan,  Sugd.  Pow.  282,  2d  edit^)  or  the  wiH 
must  be  inoperative  unless  the  thing  devised  be  allowed  to  pass :  Sfanden  r. 
^Standtn,  2  Ves.  jun.  589:  and  that  the  principle  to  be  collected  from  r%^t^ 
all  these  cases  was,  that  an  express  intention  must  appear  to  pass  tfie  ^ 
lands  which  were  the  object  of  the  power ;  that  it  was  not  sufficient  to  show 
merely  an  absence  of  intention  not  to  pass  them ;  and  that  where,  as  in  the  prch 
sent  case,  the  devisor  had  other  lands  on  which  the  devise  could  sufficiency 
operate,  there  was  no  pretence  for  applying  it  to  the  lands  subject  to  the  power* 
for  the  mere  purpose  of  rendering  it  availing.  Here  there  was  no  reference  to 
the  power :  no  description  of  the  land  in  question :  the  devisor  had  devised  her 
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land ;  aad  she  had  land  at  the  time  to  eatiefy  the  terms  of  the  devise,  which 
could  not  be  extended  to  other  land  which  was  not  hers^  but  over  which  she 
had  no  more  than  a  naked  power  of  appointment. 

On  the  part  of  the  defendant,  J.  H.  Roake,  it  was  urged,  that  an  intention  to 
pass  the  land  in  dispute  was  plainly  apparent  from  the  circumstance  of  the  an- 
nexed condition  to  keep  in  repair  the  whole  property,  which  condition  the  de- 
visee could  not  perform  unless  he  were  in  possession  of  the  whole ;  and  that 
this  intention  was  the  more  apparent  when  it  was  considered  that  the  two  pro- 
perties in  Mrs.  Trymmer's  possession  had  originally  been  united  and  com- 
prised under  one  tide.  In  addidon  to  the  cases  cited  on  the  other  side,  £x 
parte  Caawailf  1  Atk.  550 ;  Morgan  d.  Sermon  v.  Sermon,  1  Taunt.  289 ; 
Langhant  v.  Benny,  3  Ves.  jun.  467 ;  Madison  v.  Andrews,  I  Ves.  57,  and 
Dillon  V.  Dillon,  I  Ball  &  Beatty,  77,  were  referred  to;  but  the  principle  wiih 
respect  to  the  manifestation  of  intention  seemed  to  be  agreed  upon,  and  the 
main  question  was,  whether  or  not  it  had  been  sufficiently  manifested  in  the 
present  instance. 

*50ai  *^^  ^P^y  ^^  ^^  argued,  that  tlie  condition  to  repair  did  not  alter  tl;e 
•^  effect  of  the  devise,  because  it  applied  only  to  the  thing  devised,  whi:h 
again  raised  the  first  question,r— of  what  that  consisted  ?  But  supposing  it  to 
have  been  intended  that  the  devisee  should  keep  the  whole  in  repair,  there  wsis 
nothing  illegal  or  absurd  in  devising  or  letting  estate  A.  upon  condition  that  the 
lessee  or  devisee  should  keep  in  repair  estates  A.  and  B.  As  to  the  difficulty 
of  repairing  an  undivided  moiety  where  one  of  the  tenants  would  not  accede  to 
the  repair,  the  party  might  have  a  writ  de  reparatione  facieudd  (Fitz.  N.  B. 
127^  or  sue  fur  a  partition. 

The  Court  having  taken  till  this  term  to  consider,  judgment  was  now  deli- 
vered by 

Best.  C.  J.  If  we  had  felt  ourselves  at  liberty  to  decide  this  case  according 
to  what  we  believed  to  be  the  intent  of  the  testator,  shown  by  such  evidence 
as  satisfies  courts  of  justice  on  ordinary  wills,  we  should  not  have  so  long  de- 
layed our  judgment 

We  know  that  the  tides  of  many  estates  depend  on  powers,  and  were,  there- 
fore, anxious  not  to  disturb  the  rules  which  have  been  prescribed  for  the  deter- 
mination of  the  degree  of  proof  that  is  necessary  to  manifest  the  intent  to  exe- 
cute them. 

The  special  verdict  raises  two  questions. — First,  whether  the  remainders  to 
the  children  of  John  Roake  are  barred  by  fine  T  This  question  having  been 
already  decided  by  the  House  of  Lords  in  the  affirmative,  we  did  not  feel  our- 
selves at  liberty  to  reconsider  it,  and  would  not  ^^rmit  it  to  be  argued  at  the  bar. 
The  second  question  is.  Whether  the  will  of  Mrs.  Trymmer  be  a  valid  exe- 
cution of  the  power  which  she  reserved  to  herself  in  the  deed  of  1750  ?  To 
decide  this  quesdon  we  must  first  ascertain  what  evidence  of  intent  to  execute 
*6041  *  P^^^^  ^he  law  requires :  Secondly,  *  whether  Mrs.  Trymmer's  will 
-^  contains  the  requisite  proof  of  such  an  intent,  considered  with  reference 
to  the  particular  state  of  this  property.  She  was  seised  of  one  undivided  moiety 
of  the  estate,  and  had  a  power  of  disposing  of  the  other  undivided  moiety.  We 
are  not  aware  of  any  decision  on  such  a  case,  but  we  think  this  circumstance 
gives  an  effect  to  that  part  of  her  will  which  directs  the  devisee  to  repair  the 
premises  devised,  in  favour  of  its  being  a  good  execution  of  the  power. 

It  has  long  been  settled,  that  an  express  declaration  of  the  intent  to  execute 
a  power  is  not  necessary ;  on  the  other  hand,  no  terms,  however  comprehensive, 
although  sufficient  to  pass  every  species  of  property,  freehold  and  copyhold, 
real  and  personal,  will  execute  a  power,  unless  they  demonstrate  that  a  testator 
had  the  power  in  his  contemplation,  and  intended  by  his  will  to  execute  it. 

It  has  often  been  said  that  a  power  is  not  executed,  unless  the  power  or  the 
estate  be  referred  to  by  the  will,  or  the  will  can  have  no  effect,  except  as  an 
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execution  of  the  power.  We  are  not  disposed  to  say  that  these  are  the  only 
cases,  and  we  have  high  authority  for  saying  they  are  not*  They  are  only  put 
as  instances  of  the  strong  and  unequivocal  proof  that  is  required :  hnt  if  there 
were  a  rule  that  courts  of  law  are  only  permitted  to  hold  a  power  well  executed, 
in  these  instances;  we  should  say  that  this  case  came  within  it,  for  we  think  the 
estate  is  referred  to.  It  is  proper  that  I  should,  as  shordy  as  possible,  review 
the  principal  authorities  on  this  subject.  In  the  Earl  of  Darlington  v.  Ptdtt- 
ney^  Cowp.  260,  Lord  Mansfield  says,  **  A  power  being  a  new  diing,  and  the 
courts  of  law  having  no  equitable  precedents  in  point  to  guide  them,  compared 
them  at  first  to  conditions,  which  they  are  not  at  all  like,  and  consequendy  held, 
that  *they  should  be  construed  strictly.  They  looked  on  them  in  the  r^g^^ 
light  of  powers  vested  in  a  third  person,  over  the  estate  of  another  man,  ^ 
whereas,  in  fact,  they  are  only  a  different  species  of  ownership,  and  enjoyment 
of  property ;  but  a  long  series  of  precedents  has  now  setUed  in  the  Court  of 
Chancery,  that  in  the  construction  of  powers,  whenever  the  power  is  executed 
for  a  meritorious  consideration,  namely,  as  a  provision  for  a  wife  or  a  child,  or 
for  the  benefit  of  creditors  or  purchasers,  there  the  precise  form  prescribed  for 
its  execution  need  not  be  strictly  pursued."  The  doctrine  of  favourable  con- 
struction, a  doctrine  which,  by  supporting  som^  few  tides,  renders  all  doubtful, 
is  here  limited  in  its  application  to  cases  that  are  most  highly  favoured ;  to  casee 
in  which  a  court  of  equity  would  supply  the  surrender  to  the  use  (^  a  will. 
In  all  other  cases,  so  much  strictness  of  proof  is  necessary,  that  it  required  the 
aid  of  the  legislature  (59  G.  3,  c.  168,)  to  make  the  attestation  of  sealing  and 
delivery,  evidence  that  the  signature  which  was  found  on  the  instrument  sealed 
and  delivered  was  that  of  the  party  sealing  and  delivering. 

In  Sir  Edward  Clere*i  case,  6  Co.  17  b,  Harwood,  seised  of  three  acres  of 
land,  held  in  cnpitc,  made  a  feoffment  of  two  of  these  acres  to  the  use  of  his  wife, 
and  afterwards  made  a  feoffment  by  deed  of  the  third  acre  to  the  use  o^  such  per- 
sons as  he  should  by  his  last  will  limit  and  appoint.  Afterwards,  he  devised 
the  third  acre  to  one  in  fee.  The  question  was,  whether  the  devise  was  good 
for  all  the  third  acre,  or  for  only  two  parts  of  it.  It  was  resolved,  that  when 
Harwood  had  conveyed  two  parts  to  his  wife  by  act  executed,  he  could  not,  as 
owner  of  the  land,  devise  any  part  of  the  residue  by  his  will ;  **  therefore,  the 
devise  ought  of  necessity  to  enure  as  a  limitation  *of  a  use,  otherwise  r«eA|> 
the  devise  would  be  utterly  void.*'  The  principle  on  which  this  judg-  L 
ment  stands  is,  that  no  part  of  the  third  acre  could  be  devised ;  the  will  would 
have  been  wholly  inoperative  if  it  had  not  been  held  to  be  an  execution  of  the 
power.     This  was  the  view  taken  of  Ctere's  case  by  Lord  Hobart. 

In  the  great  case  of  CommendamSf  Hobart,  140,  his  lordship  sayj,  •*  though 
a  party  do  not  make  an  express  declaration,  yet  if  his  act  do  import  a  necessity 
to  work  by  his  power,  or  else  to  be  wholly  void^  the  benignity  of  the  law  will 
give  way  to  effect  the  meaning  of  the  party." 

In  Scrape's  case,  10  Co.  144,  it  is  stated,  that  Scrope  being  seised  in  fee,  cove- 
nanted to  stand  seised  to  the  use  of  himself,  his  wife  and  daughter,  for  their  lives, 
then  to  the  use  of  the  daughter  in  tail,  with  remainders  over,  and  a  proviso,  that 
afier  payment  of  certain  scheduled  debts,  he  might  revoke  these  uses,  and  declare 
new  uses.  His  wife  died,  and  on  his  second  marriage,  he  covenanted  to  stand 
seised  to  the  use  of  himself  and  his  second  wife  for  their  lives,  and  then  to  the 
use  of  his  right  heirs.  He  does  not  by  this  deed  expressly  revoke  the  uses 
created  by  the  first  deed,  but  it  was  held  that  the  second  deed  was  so  manifesdy 
repugnant  to  the  first,  that  the  uses  in  the  first  deed  were  annulled,  without  any 
express  revocation  ;  and  Lord  Coke  sayjB, "  Quill  non  refert  an  quia  intentionem 
suam  declaret  in  verbis  an  rebus  ipsis  vel  factis."  In  this  case  the  second  deed 
would  have  been  entirely  inoperative,  if  it  had  not,  by  implication,  revoked  the 
used  in  the  first ;  but  the  rule  given  by  Lord  Coke  is  larger  than  that  which 
has  been  deduced  from  the  decision  in  Clere^s  case.     Lord  Coke's  rule  will  be 
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eomplied  with  if  the  intention  to  execute  a  power  be  uneqmvocally  man^eated 
by  any  circumstances  occurring  in  the  case,  or  any  act  of  the  owner  of  the 
*6071  ^P^^^''*  without  requiring  any  specified  overt  acts  of  such  intention. 

•^  In  Jenkins  v.  Kej/mis,  1  Lev.  150,  the  father,  tenant  for  life,  and  his 
son,  tenant  in  tail,  by  fine  and  recovery  settled  the  lands,  reserving  a  power  to  the 
father  to  charge  all  the  premises,  with  the  payment  of  2000/.,  by  deed  in  writ- 
ing. Father  and  son  afterwards,  by  deeds  of  lease  and  release,  without  reciting 
the  power,  charged  part  of  the  lands  with  the  payment  of  2000/.  and  interest. 

The  court  held,  that  although  the  power  was  not  recited,  it  was  a  good  exe- 
cution of  it,  according  to  Clere^s  case.  This  is  an  express  recognition  of  the 
authority  of  Clere^s  case.  The  judgment  proceeds  on  the  principle  on  which 
that  case  was  decided.  The  lease  and  release  would  have  been  inoperative  if 
they  had  not  been  held  to  be  an  execution  of  the  power  in  the  settlement. 

Clere^s  case  is  again  referred  to  by  Hale,  C.  J.,  and  Rainsford,  J.,  in  JKtng 
T.  Melling,  1  Vent.  225,  and  the  doctrine  confirmed,  that  if  there  be  any  legal 
interest  on  which  the  deed  can  attach,  it  will  not  execute  a  power. 

In  Gay  v.  Dormer,  1  Sir  T.  Raym.  295,  the  estates  were  settled,  first,  to 
permit  the  settler  and  after  him  his  wife,  to  take  the  profits  during  their  lives, 
and  then  for  Robert  Dormer  in  fee,  with  a  power  of  revoking  the  uses  by  any 
writing,  in  which  the  settler  should  in  express  terms  declare  his  intent  to  re* 
voke.  He  made  a  will,  and  gave  the  fee  to  William  Dormer  instead  of  Robert 
Dormer.  It  was  said  at  the  bar,  that  notwithstanding  the  words  by  express 
terms  in  the  deed,  as  the  will  could  not  consist  with  the  uses  in  the  deed,  the 
latter  was  a  revocation  of  the  former ;  and  the  judgment  was,  that  the  uses  in 
*6081  ^^^  ^^^  ^^^®  revoked.  This  case  stands  on  the  principle  laid  *down 
-*  in  Scrape's  case,  that  the  intent  to  revoke  is  demonstrated  by  the  incon- 
sistencies of  the  last  disposition  with  the  uses  in  the  previous  deed. 

There  is  a  case  in  1  Vesey  sen.  58,  of  Maddison  v.  Andrews,  where  Robert 
Maddison  made  a  voluntary  settlement  on  his  brother  John,  with  remainder  to 
his  sisters,  but  he  created  a  term  of  1010  years,  vested  in  trustees ;  reserving 
to  himself  a  power,  in  case  he  died  unmarried  and  without  issue,  to  charge, 
limit,  or  appoint  any  sums  not  exceeding  1000/.  He  by  his  will  charges  all 
his  real  and  personal  estates  with  the  payment  of  his  debts  and  Ic^cies,  and 
gives  a  legacy  of  300/.  to  the  children  of  his  sister  Sarah.  It  was  insisted,  that 
the  1000/.  which  Robert  had  power  to  charge,  should  bo  assets  for  the  payment 
of  the  legacy.  Lord  Hardwicke  was  of  opinion  that  it  should ;  for  being  a 
power  reserved  by  the  absolute  owner  of  the  estate  making  a  voluntary  settle- 
ment on  his  brother,  it  should  be  construed  liberally,  being  a  reservation  of 
part  of  the  ownership.  **  Then,  as  to  the  execution,"  says  the  chancellor,  *•  he 
has  used  the  word  charge  which  is  in  the  power,  nor  is  there  any  occasion  for 
referring  to  the  power,  if  he  does  it  in  substance,  as  in  Sir  Edward  Clere^s 
case.*'  This  case  is  not  reported  in  Atkins,  a  more  accurate  and  a  more  dis- 
creet reporter  than  Vesey.  Although  Lord  Hardwicke  talks  of  constniing 
these  powers  libernlly,  he  founds  his  decision  on  this,  that  the  power  is  referred 
to  in  the  will ;  for  by  the  deed  it  was  a  mere  power  to  charge  ;  and  in  the  will 
he  uses  the  word  charge.  The  use  of  a  term  in  the  power  he  considers  as  a 
reference  to  the  power.  Then  he  refers  to  Clere^s  case,  from  which  I  infer 
(although  the  report  does  not  tell  us  so)  that  the  settler  had  settled  all  his  real 
property  on  his  brother  by  the  deed,  and  then  the  will  would  have  been  inope- 
rative as  to  real  property,  if  it  had  not  been  held  to  be  an  execution  of  the 
*fi001  P^^^^ »  ^^r  there  is  nothing  decided  in  *Clere*s  case,  but  that  tlie  will 
^  was  to  be  held  to  be  an  execution  of  the  power,  because  it  would  others 
wise  have  had  no  effect.  This  will  speaking  of  real  property,  if  he  had  no 
other  real  property  but  that  which  was  setded,  must  refer  to  that  property. 

In  Ex  parte  Caswall,  1  Atk.  540,  Sir  George  Caswall  having  surrendered  a 
copyhold  estate  to  trustees,  and  reserved  a  power  of  appointment,  gave  by  his 
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will  all  the  rest*  residue,  and  remainder  of  his  effects^  real  and  peisoaaA  of  what 
nature^  kind,  and  quality  soever  unto  George  CaawalL  Lord  Haxdwicks 
saye,  ^  though  a  man  may  execute  a  power  without  taking  the  least  notice  of  it« 
yet  it  is  necessary  that  he  should  mention  the  estate  that  he  disposes  of,  and 
must  do  such  an  act  as  shows  that  lie  takes  notice  of  the  thing  which  he  ha* 
a  power  to  dispose  of.  He  had  other  lands  on  which  the  devise  might  be  sa- 
tisfied.*' Here  we  have  the  same  judge  who  decided  the  case  in  Vesey,  de* 
daring  that  a  will  of  the  creator  of  a  power  does  not  execute  it  unless  he  men- 
tions the  estate,  and  does  such  an  act  as  shows  he  takes  notice  of  the  thiug 
which  he  had  a  power  to  dispose  of.  In  Probert  v.  Morgan,  1  Atk.  440,  Lord 
Uarowickb  speaks  to  the  same  effect  as  in  Ex  parte  CaswaU, 

In  Andrews  v.  Emrnot,  2  Brown,  297,  John  Andrews  conveyed  3000/.  to 
trustees  for  a  marriage  settlement,  reserving  to  himself,  in  case  there  were  no 
children,  a  power  to  appoint  this  sum  to  whom  he  pleased.  He  having  no 
children,  by  his  will  gave  all  the  rest  and  residue  o/*  his  moneys  and  personai 
estate  of  what  nature,  kind,  and  qualitu  soever.  The  question  was,  whether 
these  words  executed  the  power.  Lord  Kknton  refers  to  Parker  v.  Kelt,  12 
Mod.  467,  from  which  he  extracts  these  words,  which  he  expresses  his  appro- 
bation of:  **  When  one  has  an  ^authority,  and  does  an  act  which  c^n  be  r*it|Q 
good  no  other  way  but  by  virtue  of  that  authority,  it  shall  be  understood  ^ 
to  be  done  by  virtue  of  his  authority :  but  where  one  has  an  interest  and  an 
authority  together,  and  does  an  act  generally,  it  shall  be  construed  in  relation  to 
his  interest,  and  not  to  his  authority."  This  is  the  rule  given  by  Gere's  case. 
^  Then,"  says  Lord  Kenton,  **  does  this  devise  of  the  residue  necessarily  refer 
to  the  power  when  the  testator  had  other  property ;"  and  he  held  that  the  power 
was  not  executed.  There  was  an  appeal  to  Lord  Tuurlow,  who  confirmed 
the  decree,  and  said  that  to  execute  the  power  it  must  be  impossible  to  impute 
to  a  testator  any  other  intention  than  that  of  executing  if,  and  that  the  doc* 
trine  is  not  carried  by  any  case  further  than  this.  The  only  distinction  be- 
tween a  power  over  personal  property  and  one  over  real  is,  that  in  the  former 
the  courts  will  not  inquire  whether  the  testator  had  other  property  to  satisfy  the 
terms  of  the  will ;  in  the  latter  they  will  allow  of  such  an  inquiry.  This  dis- 
tinction shows  how  complete  tlie  evidence  of  intent  to  execute  the  power  must 
be.  The  possibility  that  a  testator  might  contemplate  property  that  he  might 
acquire  between  the  time  that  he  makes  his  will  and  his  death,  prevents  a  ge- 
neral disposition  from  operating  as  an  execution  of  a  power  of  personal  property, 
although  at  the  ume  he  makes  his  will  he  has  no  property  on  which  it  can  attach. 

In  Standen  v.  Standen,  2  Ves.  jun.  594,  Lord  Lotjohborouoh  says,  **  By 
her  will  she  gives  all  her  estate  and  effects."  It  is  hard  to  say,  that  using  that 
expression  she  did  not  mean  to  include  this  which  is  as  absolutely  hers  as  any 
other  part  of  her  property.  This  reasoning  of  Lonl  L.  is  supported  by  no  pro- 
vious  authority,  and  has  been  objected  to  in  many  subsequent  cases.  The 
judgment,  *however,  is  put  by  him  on  a  sound  principle,  namely,  that  r«g|i 
the  testatrix  had  no  other  real  estate.  ^ 

In  Langham  v.  Benny,  9  Ves.  jun.  467,  Lord  Alvanly  held,  that  a  will  in 
which  the  testator  declared  his  purpose  to  dispose  of  his  estate  and  ejfettt 
which  he  had  or  was  interested  in;  but  not  taking  any  particular  notice  of 
stock  in  the  funds,  over  which  he  had  a  power,  did  not  execute  such  power. 

His  lordship  expresses  himself  inclined  to  construe  powers  liberally,  and  de- 
clares his  approbation  of  Standen  v.  Standen,  but  whether  of  the  judgment  only 
or  of  the  reasoning  of  Lord  Louohborough,  does  not  distinctly  appear. 

In  Nannoek  v.  Horton,  7  Ves.  391,  the  testator  having  power  to  dispose  of 
4000/.  consolidated  bank  annuities,  by  his  will  gave  to  Eliza  Lawes  2000/. 
consolidated  bank  annuities. 

The  lord  chancellor  said,  **  there  is  nothing  that  can  he  stated  as  having  any 
rrference  to  the  power,  except  the  words,  three  per  cent,  consolidated  bank 
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annuities  ;'*  and  he  eondndes  faia  judgment  in  these  words :  <*  In  this  will  there 
is  nothing  that  refers  to  the  power,  nothing  neeesgarily  descriptive  of  the  pro- 
perty over  which  it  existed ;  and,  therefore,  whatever  migFu  have  been  the  tn- 
tentunij  I  am  bound  by  the  authorities  to  say  the  testator  did  not  mean  to  affect 
any  property  but  what  was  his  own.'*  This  is  an  authori^,  that  no  proof  of 
intention  short  of  that  which  amounts  to  moral  demonstration  will  be  sufficient. 

In  Bennet  v.  Aburrow^  8  Ves.  609,  William  Aburrow,  the  settler,  reserved 
to  himself  a  power  of  appointment  to  3000/.  consolidated  bank  annuities.  Sir 
William  Grant  says,  ^  it  is  always  a  question  of  intention,  whether  the  party 
meant  to  execute  the  power :  this  intention  may  be  collected  from  other  cir- 
*5121  <^umstances  besides  reference  *to  the  power ;  as,  that  the  will  includes 
-I  something  that  the  party  had  not  otherwise  than  under  the  power  of  ap- 
pointment ;  that  a  part  of  the  will  would  be  wholly  inoperative  unless  applied 
to  the  power/'  Although  he  says  it  is  a  question  of  intention,  yet  he  requires 
the  same  evidence  of  that  intention  that  the  previous  decisions  state  to  be  neces- 
sary in  such  cases. 

In  Bradby  v.  JVesfcotU  13  Ves.  463,  Sir  Willux  Grant  says,  •*!  agree 
that  the  decision  in  Standen  v.  Standen  is  right.  /  disnent  only  from  the  ar- 
gufnent  on  which  the  lord  chancellor  process  J**  Again,  **  If  l  find  that  she 
is  speaking  of  the  stdjeet  of  her  power,  an  express  re^rence  is  not  necessary.'* 

In  Jonee  v.  Tuekerw  2  Meriv.  533,  Sir  Wiixiax  Grant  expresses  himself 
to  the  same  effect. 

In  Jones  v.  Currie^  1  Swanst.  66,  Sir  Thomas  Plumer  says^  •*  The  distinc- 
tion, notwithstanding  some  expreesiona  in  Sianden  v.  Standen  being  now  esta- 
blished between  property  and  power,  these  words  containing  no  direct  reference 
to  any  parueular  fundy-— nothing  in  description  to  enable  the  court  to  collect  her 
intention  to  execute  her  powerr-«ve  not  sufficient  to  designate  with  due  cer- 
tainty property  not  her  own,  but  of  which  she  was  empowered  to  dispose.'* 

From  a  AiU  consideration  of  all  these  cases,  we  are  of  opinion,  that  a  will 
need  not  eontun  express  evidence  of  an  intent  to  execute  a  power.  Nor  are  a 
reference  to  the  power,  or  the  estate  in  the  will's  being  inoperative  unless  it  exe- 
cutes the  power,  the  only  circumstances  in  which  a  court  will  presume  an  intent 
to  execute  it ;  but  we  say  in  the  language  of  Lord  Thitrlow,  in  Andrews  v. 
Emmottj  that  the  intent  to  execute  must  be  so  clearly  manifested  by  the  will, 
that  it  is  impoBBible  to  impute  any  other  intention  to  a  tutator  than  that  of 
executing  it, 

*fil31  *^^  think  it  impossible  to  impute  any  other  intention  to  Mrs.  Trym- 
-'  mer  than  that  of  executing  the  power  she  had  reserved  to  herself  in  the 
estate  in  question ;  and  we  think  that  intention  is  demonstrated  by  every  part 
of  the  will,  and  partienlarly  by  a  reference  to  the  estate  over  which  she  had 
this  power. 

Mrs.  Trymmer  being  seised  of  one  undivided  moiety,  and  having  a  power 
over  the  other  undivided  moiety,  of  which  power  she  was  the  creator,  gives 
all  her  freehold  estates  in  the  city  of  London  and  connty  of  Surrey,  or  else- 
where, to  her  nephew  John  Roake.  This  is  not  a  description  of  her  interest 
in  the  estates,  but  of  the  estates,  and  shows  an  intent  to  pass  all  the  property 
that  she  had  any  right  to  dispose  of.  I  should  incline  to  think  these  words 
referred  to  both  parts  of  this  property ;  but  this  devise  is  on  condition,  that  out 
of  the  rents  thereof  that  is,  ont  of  the  rents  of  the  entire  property  the  devisee 
shall  from  time  to  time  keep  such  estates  in  proper  and  tenantable  repair. 
He  could  not  keep  an  undivided  moiety  in  repair,  he  mast  repair  the  whole, 
or  have  the  whole  without  repair.  These  words,  therefore,  clearly  refer  to  the 
entire  property;  and  if  they  do,  the  entire  property  is  referred  to  in  the  devise; 
for  the  estates  to  be  repaired  were  such  or  the  same  estates  that  she  had  devised. 

It  seems  to  me,  therefore,  that  the  estate  subject  to  the  power  is  referred  to. 
She  had  no  other  estate  in  the  county  of  Surrey  but  those  mentioned  ia  the 
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declaration,  and  of  which  she  was  tenant  in  common  with  trustees  appointed  hj 
herself  for  the  preservation  of  the  power  which  she  had  over  the  other  moiety. 

There  is  nothing  in  the  will  to  rebat  the  irresistible  inference  of  intention 
arising  from  these  circumstances.  On  the  contrary,  her  whole  conduct,  as 
shown  by  the  special  verdict,  proves  that  she  wished  to  keep  the  estate  united. 
She  purchased  the  reversion  of  the  moiety  *after  Henry  Roake's  de-  rm^tA 
cease ;  she  is  anxious  for  its  being  kept  in  good  repair,  and  continued  it  *- 
as  long  as  she  could  continue  it  in  her  family. 

It  is  absurd  to  suppose  that  she  was  desirous  of  preserving  her  sister^s  moiety, 
and  cared  nothing  about  her  own.  For  these  reasons  we  tlunk  judgment  should 
be  for  the  defendant. 

SINCLAIR  and  Another,  Assifs^nees  of  PROCTOR,  a  Bankrupt, 

».  STEVENSON. 

The  bankrupt  was  in  the  possession  of  propertv  as  apparent  owner,  onder  an  instrainent, 
which,  though  in  appearance  a  lease,  was,  in  eroct,  a  contrivance  to  secure  the  seller  of  the 
propertv  the  price  to  be  paid,  together  with  10  per  cent,  interest  on  the  amount  until  it 
should  be  paid : 

Ht  U,  that  tne  bankrupt's  having  obtained  the  apparent  ownership  by  means  of  this  fraud, 
would  not  prevent  the  assignees  from  recovering  it  under  the  statute  of  James  1. 

Trover  for  a  plant  and  the  various  utensils  of  a  distillery,  which  the  plain- 
tiffs claimed,  either  as  having  been  absolutely  sold  by  the  defendant  to  Proctor, 
or  as  having  been  in  Proctor's  possession,  and  at  his  disposition  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  defendant. 

This  claim  the  defendant  resisted  on  the  ground  that  he  had  only  leased  the 
articles  in  question  to  Proctor  for  four  years,  and  had  repossessed  himself  of 
them  by  virtue  of  certain  conditions  contained  in  the  lease. 

At  the  trial  before  Best,  C.  J.,  Middlesex  sittings  after  Michaelmas  term 
last,  there  was  conflicting  evidence  as  to  the  manner  in  which  the  property 
came  into  Proctor's  possession ;  it  appeared,  however,  that  the  defendant,  who 
had  jusi  relinquished  the  business  of  distiller,  was  willing  to  have  disposed  of 
the  property  in  question  for  12  or  1300/.  ready  money,  but  that  Proctor  being 
unable  to  raise  so  large  a  sum,  the  concern  was  transferred  *to  him,  p,.. . 
under  a  deed  bearing  date  January  31,  1823,  by  which,  in  considera-  ^ 
tion  of  300/.  paid  down,  and  of  the  rents,  reservations  and  covenants  contained 
in  the  deed,  the  defendant  demised  to  Proctor  a  messuage  and  warehouse,  and 
all  the  coppers,  boilers,  vats,  utensils,  implements,  and  fixtures  belonging  to  the 
premises,  and  the  trade  and  business  of  a  distiller,  carried  on  in  the  premises, 
to  hold  for  four  years,  paying  rents  as  specified  in  the  deed,  but  which  varied, 
so  as  to  cover  1200/.  and  a  sum  equivalent  to  10  per  cent,  interest,  by  instal- 
ments, in  the  four  years.  Proctor  was  to  repair  and  insure  the  premises,  and 
if  the  rent  were  unpaid,  or  the  plant  and  utensils  let,  or  Proctor  became  a  bank- 
rupt, or  if  default  were  made  in  the  payment  of  a  sum  of  494/.,  secured  to  the 
defendant  by  a  bill  of  Proctor's,  dated  the  1st  January,  1823,  and  payable  four 
months  aAer  date,  (which  bill  was  given  for  a  stock  of  spirits  transferred  by  the 
defendant  to  Proctor,)  then  the  whole  of  the  four  years  rents  were  to  be  consi- 
dered as  presendy  due,  and  the  defendant  was  to  take  possession  of  the  plant 
and  utensils,  sell  them,  and  apply  the  produce  in  satisfaction  of  the  rents  re- 
maining to  be  paid,  (deducting  5  per  cent,  for  immediate  payment,  and  an  addi- 
tional 5  per  cent,  for  the  then  occupation  of  the  plant  and  premises,)  and  of 
what  remained  unpaid  of  the  494/.,  and  to  pay  over  the  residue  to  Proctor. 
The  defendant  covenanted,  if  the  rents  were  paid,  and  Proctor's  covenants  ob- 
served, to  assign  to  Proctor  at  the  end  of  the  four  years  the  plant  and  utensils 
demised  to  him.  Proctor  became  bankrupt' in  May,  1823,  and  the  defendant 
immediately  took  possession  of  the  plant  and  other  utensils. 

The  jury,  under  the  direction  of  Best,  C.  J.,  came  to  the  conclusion,  that 
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tfie  deed  of  January  31,  1823,  was  not  a  mere  lease,  but  a  contrivance  to  ob- 

*5161  ^^°  ^^  ^^  ^^^^'       ^^  forbearance  of  a  sum  in  which  Proctor  had  *be- 
-^  come  indebted  to  the  defendant  for  the  transfer  of  the  concern  ;  and  they 
found  a  verdict  for  the  plaintiffs. 

Vaughan,  Serjt.,  now  moved  for  a  new  trial  upon  several  questions  of  fact, 
and  abo  on  the  ground,  that  the  transaction  had  not  been  usurious,  but  that  the 
defendant  had  repossessed  himself  of  the  premises  under  the  provisions  of  a 
lawful  deed.  He  urged  that  there  was  nothing  usurious  in  selling  for  15/.  upon 
credit  goods  which  the  seller  would  have  parted  with  for  10/.  ready  money; 
Spurrier  v.  Mayoss^  1  Yes.  jun.  627 ;  that  according  to  the  terms  of  this  deed 
no  debt  was  created,  inasmuch  as  there  was  no  time  at  which  the  defendant 
could  have  insisted  on  the  whole  amount  which  Proctor  was  to  pay  for  the  pre- 
mises ;  but  that  supposing  the  transaction  on  the  part  of  Proctor  to  have  been 
fraudulent,  the  assignees  could  not  claim  under  the  statute  of  James  goods  of 
which  the  bankrupt  had  obtained  the  disposition  and  control,  as  apparent  owner, 
by  means  of  a  fraud. 

Park,  J.  Upon  the  question,  whether  or  not  the  goods  sought  to  be  reco- 
Tered  in  this  action,  were  at  the  time  of  the  bankruptcy  in  the  order  and  dispo- 
sition of  the  bankrupt  as  apparent  owner,  with  the  consent  of  the  true  owner,  it 
is  not  necessary  under  the  statute  of  James  to  go  into  minutiae  respecting  the 
title  to  property ;  and  that  Proctor  was  in  possession  of  these  goods  as  apparent 
owner  with  the  consent  of  Stevenson,  cannot  be  doubted  after  an  inspection  of 
the  deed  of  the  31st  January,  whether  that  deed  be  esteemed  valid  or  not. 

BuRROUGH  and  Gaseleb,  Js.,  concurred. 
^. . .-.  *Bbst,  C.J.  The  plaintiffs  in  my  opinion  might  have  leA  their  case  on 
•^  the  statute  of  James.  The  articles,  which  were  the  subject  of  the  action, 
were  left  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his  bank* 
ruptcy,  by  the  defendant^  and  so  passed  to  his  assignees.  But  it  was  insisted  by 
the  defendant,  that  the  possession,  onler,  and  disposition  were  obtained  by  fraud. 
There  was  no  pretence  for  saying  there  was  any  fraud,  and  the  jury  very  pro- 
perly negatived  fraud  in  the  bankrupt.  The  fraud  insisted  on  was,  that  the 
banknipt  when  he  made  his  bai^ain,  knew  that  he  was  not  of  ability  to  perform 
it ;  but  there  was  strong  evidence,  that  if  he  had  not  traded  beyond  his  capital 
and  had  not  been  much  imposed  on  in  his  contract  with  the  defendant,  he  would 
have  been  able  to  have  dischaiged  all  his  debts.  But  if  a  person  purchase  a 
house  and  the  utensils  of  a  trade,  knowing  that,  he  is  not  able  to  pay  for  them  ; 
if  possession  be  delivered  to  him,  does  not  the  property  in  these  utensils  pass 
to  him,  and  will  they  not  become  the  property  of  his  creditors  in  the  event  of 
his  bankruptcy  ?  At  all  events,  when  the  possession  of  goods  has  been  acquired 
ander  such  circumstances, 'and  the  bankrupt  has  kept  that  possession  for  three 
or  four  months,  and  appeared  as  the  visible  owner,  they  will  pass  to  his  assignees 
under  the  statute  of  James.  The  plaintiffs,  however,  were  not  content  with  this 
case,  but  insisted  that  the  defendant  had  no  right  to  resume  the  possession,  be- 
cause the  deed  under  which  he  asserted  this  right  to  possession  was  usurious. 
Although  I  thought  this  additional  case  unnecessary,  I  left  it  to  the  jury  to  con- 
sider, whether  the  deed  did  not  in  every  clause  of  it,  show  that  the  real  transac- 
tion was  a  loan  of  1200/.  for  four  years,  at  an  interest  of  10  per  cent  I  told 
the  jury,  that  if  that  was  the  real  character  of  the  transaction,  although  the  colour 
*5lfi1  ^^^  letting  of  *the  utensils  was  given  it,  yet  it  was  usurious  and  void, 
-'  and  the  defendant  could  not  resume  possession  under  it. 

The  jury,  on  considering  the  deed  and  the  parol  evidence,  which  was  adduced 
to  prove  the  wrong,  expressly  told  me,  they  thought  the  deed  was  not  a  lease, 
but  an  instrument  contrived  to  obtain  10  per  cent  interest  for  the  forbearing  the 
payment  of  the  purchase  money.  I  was  referred  to  the  case  of  Spurrier  v. 
Mayoss,  but  thought  that  case  was  not  like  the  present  The  purchaser  in  that 
ease,  if  the  purchases  had  been  completed  at  Michaelmas,  was  only  to  pay  5 
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per  cent  on  the  money  left  unpaid  when  he  was  let  into  poeaesMon.  If  he  did 
not  complete  his  parchase  at  that  time,  it  does  not  appear  that  he  ever  wonld 
be  required  to  complete  it  It  was  from  that  time  a  case  of  letting  and  renting^ 
and  nothing  like  a  loan  of  money ;  he  was  required  to  pay  no  more  rent  than 
the  premises  had  been  let  for  before ;  and  the  lords  commissioners  were  all 
of  opinion  it  was  a  consciencioas  case  en  the  part  of  the  owner  of  the  house* 
In  the  present  case  it  was  from  insolvency  only  that  the  defendant  could  lose 
the  stipulated  instalments,  and  then  if  the  deed  was  valid,  he  was  to  get  back  his 
propeity. 

The  conduct  of  the  defendant  was  in  my  opinion  and  in  the  opinion  of  the 
jury,  most  avaricious  and  most  unoonsciencious. 

Role  refused. 

SAWARD  V.  anstey/  ['519 

The  defendant  purchued  an  estate  charged  with  an  annuity  to  M.  S.,  and,  as  part  ol  the  bar- 
gain, covenanted  to  pay  the  annuity,  and  to  indemnify  the  vendor  against  any  charge  in  re- 
spect of  it. 

Breach,  in  a  declaration  on  this  covenant,  non-payment  of  the  annuity ;— ^without  adding  that 
the  vendor  had  been  thereby  damnified : 

l/eU,  sufficient  on  demurrer. 

Covenant.  The  declaration  stated,  that,  by  an  indenture  between  the  plain- 
tiff  and  defendant,  (after  reciting  in  substance,  among  other  things,  that  the 
plaintiff  had  in  1820  conveyed  to  the  defendant  in  fee,  for  the  sum  of  4460/. 
two  farms  in  Essex,  containing  230  acres,  subject  to  four  several  annuities  of 
100/.  each,  thereinafter  mentioned ;  which  farms  were  late  the  inheritance  of 
Michael  Saward,  who  died  in  1815,  and  devised  them  to  the  plainuff,  his  son, 
upon  condition  that  he  should  pay  yeariy  during  the  lives  of  M.  S.*8  four 
daughters,  the  clear  yearly  rent  of  100/.  to  each  of  M.  S.'s  four  daughters, 
and  charged  the  farms  with  the  payment  of  the  said  aunuities  accordingly ; 
and  afWr  reciting,  that  upon  the  before-mentioned  purchase  it  was  agreed 
thi.t  the  defendant  should  enter  into  a  covenant  for  the  payntient  of  the  said 
four  several  annuities,  and  for  the  indemnity  of  the  plaintiff  respecting  the 
same,)  the  defendant  in  consideration  of  the  premises  did  thereby  for  himself, 
hif:  heirs,  executon,  administrators,  and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  plaintiff,  his  heirs,  executors,  dec,  that  the  defendant,  his  heirs, 
ex.jcators,  d&c.  shoald  and  would  from  time  to  time,  and  at  all  times  thereafter, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  person  or  persons  who  should 
for  the  time  being  be  entitled  to  the  same,  the  said  four  several  annuities  of 
100/.  by  the  said  will  of  the  said  Michael  Saward  bequeathed  to  his  four  daugh- 
ters, and  thereby  chained  on  the  said  farms,  at  80ch4imes  and  in  such  manner 
and  form  as  the  same  were  and  are  by  the  said  will  directed  to  be  paid ;  and 
should  *and  would  from  time  to  time,  and  at  all  times  thereafter,  save,  rmg^on 
defend,  keep  harmless,  and  indemnify  the  plaintiff,  his  heirs,  dec,  of,  ^ 
from,  and  against  all  and  all  manner  of  action  and  actions,  suit  and  suits,  cause 
and  causes  of  action  and  suit,  and  all  claims,  demands,  and  pretensions  what- 
soever, for  or  on  account  of  the  same  annuities  respectively,  or  any  part  thereof. 

Breach,  non-payment  of  the  annuities.  Demurrer,  assigning  for  cause  that 
the  covenant  in  question  was  one  entire  covenant,  entered  into  for  indemnifying 
the  plaintiff  against  actions  in  respect  of  non-payment  of  the  annuities ;  and  that 
the  declaration  had  not  alleged  that  the  plaintiff  had  been  damnified  by  the  de- 
fendant's non-payment. 

Peaket  S^t.,  in  support  of  the  demurrer,  argued  that  the  meaning  of  this  co- 
venant must  be  collected  from  considering  the  whole  of  the  deed  in  which  it 
was  found,  the  subject-matter  of  the  contract,  and  the  situation  of  the  parties. 

Taking  all  these  into  consideration,  it  amounted  to  no  more  than  a  covenant 
to  indemnify.    But  as  such,  it  afforded  no  cause  of  action  against  th^  defendant. 
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since  the  testator  had  charged  the  lands  sold  by  the  plaintiff  with  the  annuities : 
the  plaintiff  was  never  personally  liable  to  the  payment  of  them,  and  therefore 
had  never  been  damnified  by  the  non-payment.  In  the  construction  of  wills, 
the  question  whether  or  not  a  devisee  should  take  an  estate  for  life  or  an  estate 
in  fee,  often  turned  on  the  |K)int  whether  the  land  or  the  devisee  were  liable  to 
the  payment  of  charges  ;  so  in  the  construction  of  the  present  covenant,  when 
it  was  ascertained  that  the  land  was  chargeable,  and  not  the  plaintiff,  it  must  be 
inferred  that  it  was  not  intende<i  the  defendant  should  pay  the  annuity.  At  all 
*fi211  ®^^°^»  ^^  ^^  clause  of  indemnity  formed  part  of  the  covenant,  *it  ought 
-^  to  have  been  averred  that  the  plaintiff  was  damnified. 

BosanqueU  contra,  was  stopped  by  the  court. 

Best,  U.  J.  The  question  on  the  construction  of  this  covenant  has  arisen 
out  of  a  clause  of  a  will  recited  in  the  deed  which  contains  the  covenant.  The 
clause  in  this  will  by  which  the  property  purchased  by  the  defendant  was  de- 
vised to  the  plaintiff  is  as  follows :  •'  I  give  and  devise  unto  my  son**  the  pre- 
mises in  question,  ^  to  hold  to  my  said  son,  his  heirs  and  assigns,  ttpon  condi- 
Hon  that  he  and  they  shall  pay  yearly  during  the  natural  lives  of  my  four 
daughters,  by  two  equal  half-yearly  payments,  the  yearly  rent  or  sum  of  100/., 
free  from  all  charges.'* 

These  annuities  were  only  charges  on  the  estate,  and  not  personal  charges 
on  the  owner;  until  the  statute  of  the  4  G.  2,  c.  2,  therefore,  they  could  not 
have  been  distrained  for ;  that  statute  has  now  given  a  distress  to  the  owners 
of  rents  seek.  But  although  these  were  not  personal  charges,  and  the  devisee 
after  he  had  parted  with  his  estate  could  not  be  compelled  to  pay  them,  and  re- 
quired no  indemnity  for  his  own  security ;  he  might  have  good  reason  to  re- 
quire a  covenant  from  the  purchaser  that  he  would  pay  them,  and  he  required 
from  tiie  defendant  a  covenant  in  the  following  words ;  namely,  that  he,  **  the 
said  defendant,  his  heirs,  executors,  and  administrators  should  and  would  from 
time  to  time,  and  at  all  times  thereafter,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  persons  who  should  for  the  time  being  be  entided  to  the  same,  the 
said  foar  several  annuities  of  100/.  by  the  will  of  the  said  Michael  Saward  be- 
queathed to  his  four  daughters,  and  thereby  charged  on  the  said  premises.*' 
*fi22l  ^'^^^  annuitants  are  his  own  sisters.  He  might  consider  that  thetr 
-'  interests  were  safe  so  long  as  the  property  remained  in  his  own  hands, 
but  that  when  it  passed  into  the  hands  of  a  stranger,  they  might  be  compelled 
tc«  resort  to  a  dilatory  and  expensiye  process,  and  that  from  alterations  in  the 
Tdlue  ot  property  or  the  insolvency  of  a  tenant,  a  sufficient  distress  might  not 
be  fonnd  on  the  premises ;  he  might  therefore  think  it  prudent  to  secure  them, 
as  he  has  done  by  a  personal  covenant  to-  pay. 

I  agree  that  in  construing  this  covenant  we  are  to  look  to  the  subject-matter 
of  the  contract,  and  to  consider  all  the  terms  of  the  deed :  I  admit  that  a  posi- 
tive covenant  may  sometimes  be  controlled  or  qualified  by  other  clauses  in  the 
deed. 

It  has  been  insisted  that  the  clause  of  indemnity  controls  this  covenant.  It 
cannot  be  said  that  it  is  to  control ;  if  it  is  to  have  any  effect  at  all,  it  must 
erase  the  covenant  to  pay  the  annuities  from  the  deed.  The  plaintiff  himself 
could  not  be  damnified  by  non-payment.  If  therefore  the  clause  of  indemnity 
were  to  limit  the  covenant  for  payment  to  cases  where  the  plaintiff  was  himself 
damnified  by  non-payment,  it  would  destroy  its  effect  altogether.  When  there 
is  a  positive  general  covenant  in  a  deed,  that  covenant  is  not  to  be  controlled  by 
subsequent  clauses,  unless,  as  Lord  Alvanlet  says  in  Hesse  v.  Stevefw^tiy 
8  B.  ^  P.  666,  '*  the  inference  is  irresistible  that  the  parties  could  not  intend  to 
make  a  general  covenant.*'  I  cannot  infer  from  this  deed  that  it  was  the  intent 
of  the  parties  to  restrain  or  qualify  the  positive  covenant  to  pay.  The  c  »- 
nam  for  indemnity  is  useless,  but  utile  per  inutile  non  vitiatur,  and  the  plaintiff 
is  clearly  entitled  to  judgment. 
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*Park,  J.     It  is  clear  that  the  estate  was  sold  for  a  smaller  sum  Id  r^^a^ 
consideration  of  the  defendant's  undertaking  to  pay  the  annuities.  ^       * 

BcRROUOH,  J.  It  was  part  of  the  contract  that  ihe  purchaser  should  pay  the 
tnnuities  charged  on  the  land  under  Michael  Saward's  will,  and  there  is  no 
retence  for  saying  such  payment  did  not  enter  into  the  consideration  for  the 
sale  of  the  premises.  This  is  not  like  the  common  case  of  covenants  for  tide, 
in  which  subsequent  words  have  sometimes  been  holden  to  control  those  which 
preceded ;  though  perhaps  the  demurrer  has  been  occasioned  by  some  such  idea. 

Gaselee,  J.,  concurred. 

Judgment  for  plaintifi*. 


HEDGES  V.  CHAPMAN  and  COUSENS. 

Trespass  for  false  impriflonment.  Plea,  That  a  horse  of  A. 'a  havtnff  been  taken  oat  of  A.'s 
close  without  his  consent,  and  having  been  found  in  plaintiff's  stable,  and  A.  having  grounds 
to  believe,  and  believing  that  the  horse  had  been  stolen  by  plaintiflf,  gave  charge  of  the 

ElaintiiTto  a  constable,  and  requested  him  to  take  the  plaintiff  into  custcxiv,  to  be  examined 
y  a  justice  touching  the  offence  ;  whereupon  the  constable  and  A.,  in  his  aid  and  by  his 
command,  laid  their  hands  on  the  plaintiff,  who  resisted,  and  assaulted  the  constable  and 
A.,  whereupon  they  defended  themselves,  and  took  the  plaintiff  and  conducted  him  to  a 
poUce  office :  Held,  ill. 

Trespass  for  assaidt,  battery,  and  false  imprisonment. 

Pleas,  first,  general  issue ;  second,  actio  non,  because  a  horse  of  Chapman's 
had,  without  his  consent,  been  taken  out  of  his  close,  and  forced  over  a  fence 
surrounding  it :  That  Chapman,  for  these  reasons,  believing  the  horse  to  have 
been  stolen,  and  finding  it  in  a  stable  of  *the  plaintiff,  and  having  strong  r«e.2 j 
grounds  to  believe,  and  believing  that  the  horse  had  been  stolen  by  i- 
the  plaintiff,  requested  Cousens,  who  was  a  constable,  to  retake  the  horse,  and 
gave  charge  of  the  plaintiff  to  Cousens  for  having  feloniously  stolen  the  horse, 
and  requested  Cousens  to  take  the  plaintiff  into  custody,  and  to  convey  him  and 
the  horse  before  a  justice  of  the  peace,  in  order  that  the  plaintiff  might  be  ex- 
amined by  the  justice  touching  the  offence,  and  he  further  dealt  with  according 
to  law  ;  and  therefore  Cousens  as  such  constable,  and  Chapman  in  his  aid  and 
assistance,  and  by  his  command,  just  before  the  time  when,  &c.,  attempted  to 
retake  the  horse,  and  gendy  laid  their  hands  on  the  plaintiff  in  order  to  take 
him  into  custody  on  the  charge  and  for  the  purpose  aforesaid,  whereupon  the 
plaintiff  and  divers  servants  of  his,  with  force  and  arms,  violently  resisted  the 
attempt  of  Cousens  and  Chapman  so  acting  in  his  aid  and  assistance,  and  by 
his  command,  to  retake  the  horse,  and  take  the  plaintiff  into  custody  ;  and  the 
plaintiff  and  his  servants  then  and  there  with  force  and  arms  assaidted  Cousens 
and  Chapman,  and  would  have  beat,  wounded,  and  ill-treated  them,  if  they  had 
not  immediately  defended  themselves,  whereupon  they  did  defend  themselves, 
and  did  overcome  the  resistance  of  the  plaintiff  and  his  servants,  and  did  retake 
the  horse,  and  did  seize  and  lay  hold  of  and  take  the  plaintiff  into  custody 
for  the  said  charge  of  felony,  and  conducted  him  as  a  prisoner  to  the  police 
office,  to  be  there  examined,  and  he  was  there  examined  by  a  justice  of  peace 
touching  the  charge,  and  was  upon  that  occasion  unavoidably  imprisoned  for 
the  time  mentioned  in  the  declaration ;  and  if  any  damage  was  done  to  the 
plaintiff  the  same  was  occasioned  by  the  resistance  of  the  plaintiff  to  Cousens, 
and  Chapman  acting  in  his  assistance,  and  by  his  command:  without  this, &c. 

•There  were  several  other  pleas  to  the  same  effect,  to  all  of  which  r^eoR 
there  was  a  general  demurrer  and  joinder.  ^ 

Vaugkan^  Serjt.,  in  support  of  the  demurrer. 

The  plea  is  ill,  as  (at  as  concerns  Chapman,  for  a  party  cannot  justify  the 
taking  another  on  suspicion  of  felony,  unless  on  the  plea  he  show  a  reasonable 
cause  of  suspicion,  {Mure  v.  Kaye,  4  Taunt.  44 ;  Hawk.  P.  C.  b.  ii.  c.  12,  s. 
18,)  which  is  not  made  out  here ;  and  if  the  plea  be  bad  in  part,  as  to  Chapman, 
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it  is  ako  bad  in  the  whole,  Dvffidd  r.  Scott,  3  T.  R.  376 ;  1  Wms.  Saund.  28, 
note.  As  to  the  allegation  that  Chapman  waa  acting  in  support  of  the  constable, 
it  amoants  to  nothing,  for  it  was  he  who  set  the  constable  in  motion,  so  that  the 
affair  was  the  same  as  if  it  had  been  conducted  by  Chapman  alone ;  and  Chap- 
man having  ventured  to  arrest  without  making  out  a  sufficient  ground  of  suspi- 
cion, is,  for  so  doing,  liable  to  an  action  of  trespass,  Stonehmiite  v.  Elliott,  6 
T.  R.  315. 

Taddy,  Serjt.,  contriL*  A  reasonable  ground  of  suspicion  is  indicated  in  the 
plea,  in  the  circumstance  that  the  stolen  horse  was  found  in  the  plaintiff's  stable, 
Year  Book,  7  H.  4,  fol*  36.  And  Chapman  is  not  the  first  mover,  but  acting 
in  aid  of  the  constable.  The  circumstance  that  Chapman  pointed  out  the  plain- 
tiff to  the  constable,  and  stated  that  the  the(\  had  been  committed,  or  even  the 
circumstance  of  his  desiring  the  constable  to  take  the  plaintiff  into  custody, 
would  not  constitute  Chapman,  in  point  of  law,  the  first  mover  in  the  matter  of 
the  arrest ;  for  the  constable  has  a  discretion,  and  is  not  bound  to  act  on  every 
information  he  receives ;  but  when  he  decides  upon  acting,  he  becomes  the  first 
mover  and  principal,  and  all  who  assist  him  are  protected  by  his  ofiicial  autho- 
*5261  "^^*  Chapman,  however,  only  *gave  informatioo,  not  a  command  to 
•^  take ;  and  if  the  plea  had  been  that  a  charge  of  felony  had  been  made 
against  Hedges,  and  that  tiie  constable,  when  arresting  him  on  that  charge,  called 
on  Chapman  to  assist,  no  objection  could  have  been  raised :  this  plea  is  in  sub- 
stance the  same ;  for  whether  the  charge  were  made  by  Chapman  or  a  third 
person,  the  arrest  is  the  thing  complained  of  in  this  action,  and  in  that  the  con- 
stable is  the  only  responsible  mover.  The  making  the  charge  in  the  first  in- 
stance, if  a-  wrongful  act,  could  only  be  complained  of  in  an  action  on  the  case, 
for  having  made  the  charge,  and  not  in  trespass,  for  the  consequent  arrest. 

S^er  AsMHURST  and  Bullbr,  Js.,  in  Morgan  v.  Hughes,  2  T.  R.  225.)     In 
tonehouse  v.  Elliott  the  defendant,  and  not  the  constable,  first  made  the  arrest, 
and  in  Mure  v.  Kaffe  no  cause  of  suspicion  was  stated  on  the  plea.' 

Bkst,  C.  J.  It  IS  quite  clear,  whether  a  felony  has  been  committed  or  not, 
that  if  an  individual  charges  a  constable  to  take  a  party  into  custody,  no  action 
will  lie  against  the  constable,  because  in  such  a  case,  it  is  his  duty  to  act,  and 
not  to  deliberate.  But  the  individual  who  is  not  bound  to  act  ought  not  to  ar- 
rest, unless  there  be  reasonable  ground  of  suspicion.  If,  therefore,  the  constable 
had  pleaded  separately,  that  Chapman  charged  him  with  the  custody  of  the 
plaintiff,  that  plea  might  have  been  good.  But  both  the  defendants  join  in  the 
same  plea,  and  say  3iat  because  Chapman  had  ha^  a  horse  taken  out  of  his 
field,— not,  feloniously  taken,— and  because  it  was  found  in  the  plaintiff's  stable, 
he  ordered  the  constable  to  take  the  plaintiff  into  custody.  Unless  that  plea 
amounts  to  a  justification  for  both  the  defendants,  it  falls  to  the  ground,  for  if  it 

*527l  ^  ^^  *°  P^*^  *^'  ^  ^^  ^"  ^^  whole ;  but  it  is  clearly  no  justification 
-^  for  Chapman,  and,  therefore,  cannot  be  sustained.  The  case  of  Sione^ 
houie  V.  Elliott  decides  that  trespass  will  lie  under  such  circumstances,  and  as 
to  the  supposed  dutinction,  that  in  that  case,  that  the  party  who  made  the  chaige 
first  seized  the  individual  charged,  there  is  no  difference  m  law  between  seizing 
a  person  and  ordering  him  to  be  seized ;  that  was  the  case  here,  and  this  justi- 
fication ought  to  go,  not  to  the  subsequent  scuflle,  but  to  the  original  imprison- 
ment The  constable  has  unadvisedly  joined  in  his  defence  with  a  party  who 
has  stated  no  Justification  on  the  plea.i 
The  rest  of  the  Court  cononrring. 

Judgment  was  given  for  the  plaintiff. 


VOL.  IX.  87  8  H  9 


690  WooDLEY  V.  Buowir.  H.  T.  1825.  f&W 

WOODL£Y  and  Another  v.  BROWM  and  Another. 

Retunw  «f  mIm  of  com  iMde  wider  1  &  S  0. 4,  c.  87*  nv  not  •ondttMinre  •fItoiBi'  l»  iImii^ 

the  peniee  to  whom  the  com  was  delivafod. 

The  plamtifiii  were  eom-foeiore,  tie  defendants  ll||hlei«ien  and  waMlldiii»- 


On  the  0th  of  August,  1824,  according  to  the  testimony  of  the  plaiiitt£^  wit 
nesses,  which  the  jury  believed^  the  plaintiffe  seld  a  qoanti^  of  eom,  then 
lying  in  the  river  Thattiee,  on  board  three  dtfferettl  reeeds,  to  one  Loud,  who 
agreed  that  it  should  remain  under  the  plamtifis'  care.  The  plainiMb  tften 
ealied  to  the  defendants,  told  them  that  Load  had  bought  the  wheat,  that  it  wae 
to  be  landed,  but  that  the  defendants  were  to  know  no  other  person  hi  the  trails- 
action  besides  the  plaintifls ;  in  this  the  defendants  aeqniesoed,  and  the  deUirery 
notes  were  handed  to  them.  These  delifery  *BOlse  were  addressed  1»  &mKM 
the  captains  of  the  ressels,  in  the  firilowing  form  ^^  ^ 

Com  Exchange^  0th  August,  1824« 

^Xht :^  Lying  at  AMermans. 

Deliver  for  Messrs.  Brown  and  Toung. 

Quarters*  wheat* 

Signed,  By  the  seller. 

There  were  three  delivery  orders,  which  were  as  feUows  >— 

1st.  «« Deliver  for  Brown  and  Young,  for  Woodley  and  Co.,  187  qnarten  t 
no  refusal,  unless  a  satisfeotory  reason  given  for  such  refusal,  the  day  after  the 
date.*' 

3d  order,  for  a  further  quantity,  in  the  sa«M  names. 

8d  order,  •  Dehver  for  Thomas  Loud.*' 

The  name  of  Thomas  Loud  had  been  inserted  in  the  tm>  first,  but  was  erased* 
and  the  names  of  Brown  and  Young  substituted* 

On  the  11th  of  August  the  ^aintiffs  made  the  ftoAowiflg'  return  (to  die  fan 
speetor  of  eom  returns)  via^ 


i 


Sellers. 

366    quarters^— J.  Wightman, 
Edwards,  Raymond,  and  Co. 
W.  Downe  and  8.  Hall. 


Buyer. 
T.Loud. 


Price. 

Ms. 


Ainoant. 
1070/L 


under  lit  and  8d  G»  4,  e.  •»  s.  12,  by  which  it  is  enacted«  <•  That  every  oeini* 
ihctor  shAU  and  he  is  hereby  required  to  retain,  or  eause  to  be  returned  on  the 
Wednesday  in  each  and  every  week,  to  tlie  inspector  of  oom  fecams,  vt  ao- 
count  in  writing,  signed  with  Ins  own  name  or  the  name  of  his  own  agent,  of 
the  quantities  of  each  respective  sort  of  British  com  so  by  him  sold  and  ddi* 
vered  during  the  week,  with  the  prices  thereof,  the  amount  of  every  paresel, 
with  the  totd  quantity  and  valoe  of  eaeh  sort  of  com,  and  by  whatmewnfe  of 
weight  it  was  sold,  wUh  the  namet  6f  the  buyers  ^thetet^^  and  of  the  r^t^aa 
liersons  for  whom  sndi  com  shall  have  been  sold  by  him  respectively ;  ^ 
in  default  whereof  every  such  eoro4uitor  shaU  lor  every  ssr^  ttegleet  forfeit 
aiidpay  the  sum  of  10/. :" 

They  afterwards  paid  the  inspector's  fee  npoir  the  delivery  of  Ae  quaotity  re- 
turned as  sold  to  Loud,  pursuant  to  the  33d  section  of  the  same  act,  by  which 
it  is  enacted,  **  that  all  British  com  that  shall  be  brought  into  the  river  Thames 
eastward  of  London  Bridge,  and  shall  be  sold  and  delivered,  shall  be  chaiged 
with  the  sum  of  Id.  per  last,  or  ten  qfiarters ;  and  that  all  foreign  coM  When 
delivered  out  of  any  ship  or  vessel  in  the  port  of  London  shall  be  charged  with 
the  sum  of  2d.  per  last,  or  ten  quarters ;  and  that  it  shall  be  lawful  for  the  in- 


529]  2  BmoBJM.  691 

rot  €ft  com  returns  for  Ae  city  of  London  to  demand,  collect,  and  recehre 
ame  from  every  corn-factor  or  importer  of  corn  respectirely,  on  whose  ac* 
cotmt  snch  British  or  foreign  corn  shall  be  sold  and  delivered,  or  shall  be  delrvei> 
ed  oat  of  the  ship  or  vessel  In  which  the  same  shall  have  been  imported,  as  the 
ease  may  be ;  and  that  the  com»&ctor  or  importer  shall  deliver  a  fnll  and  true 
account  of  the  quantity  of  the  said  com  to  the  com  inspector,  within  one  week 
after  die  sale  and  delivery  thereof,  or  the  delivery  thereof  from  the  ship  or  ves- 
sel, with  the  name  of  the  commander  of  such  ship  or  vessel." 

One  of  the  defendants  on  being  asked  to  give  the  name  of  the  buyer  in  order  to 
the  collection  of  the  metage,  said  the  wheat  was  Woodley*s  wheat  It  was 
subsequendy  landied  by  the  defendants. 

Loud  having  become  bankrapt  a  short  time  afterwards,  while  the  com  was 
yet  ttt  the  defendant's  warehouses,  the  plaintiffs  demanded  it  of  them,  and  upon 
their  refusal  to  deliver  it  up,  brought  this  action  in  trover,  upon  the  trial  of 
which  at  the  London  sittings  after  Michaelmas  term  last,  before  Bsst,  C.  J.,  a 
verdict  was  ibund  fot  the  ^aintilh. 
^5301       *ff^d€.  Sent.,  having  obtained  a  rale  nisi  for  a  new  trial, 

•^       Vaughan^  Serjt,  was  to  have  shown  cause,  but  the  court  caDed  on 

fPiUe  to  support  his  rale.  He  insisted,  among  odier  things,  tfiat  the  returns 
and  payment  of  lastage  on  the  quantity  delivered,  under  1  ^  2  G.  4,  c.  8?,  were 
conclusive  evidence  of  a  delivery,  as  well  as  of  a  sale  to  Loud,  and  that,  there- 
fore,  the  property  in  the  corn  being  vested  in  hb  assignees,  this  action  would 
not  lie  against  the  defendants;  above  all,  he  contended^  that  the  intention  of  the 
legislature  in  passing  this  act  would  be  defeated,  if  the  returns  did  not  point  out 
who  was  8  nB«l  owner  under  a  transaction  of  sale ;  for  if  die  returns  were  in 
any  respect  deceptious,  the  average  upon  actual  sales,  which  it  was  the  object 
of  the  legislature  to  arrive  at  the  knowledge  of,  could  never  be  ascertained,  and 
false  bargains  would  be  made  with  a  view  to  false  averages. 

Best,  C.  J.  The  integrity  of  some  neigbouring  states,  sunk  under  much, 
less  weight  of  public  debt  than  that  which  now  presses  on  the  industry  of  this 
country. 

In  some  of  these  countries,  the  land  has  been  discharged  of  tithes,  in  all,  the 
maintenance  of  the  poor  is  left  to  uncertain  supplies  of  charity.  Our  farmers 
having  far  more  than  an  equal  share  of  tithes,  poor  rates,  and  other  charges 
than  other  persons,  cannot  compete  with  the  farmers  of  those  countries.  All 
honest  men  who  wish  that  this  kingdom  should  deserve  the  blessings  it  enjoys 
by  keeping  feith  with  its  creditors,  will  support  com  laws ;  and  I  will  go  as  far 
as  any  judge  to  prevent  h\ae  returns  under  1  ^  2  6.  4,  c.  87.  But  we  are  not 
*fiai1  ^^idii^  whether  the  return  that  has  been  *made  in  this  case  has  sub- 
•^  jected  Sie  party  who  made  it  to  the  penalty  imposed  by  this  statute  for 
making  a  false  retum.  The  question  is,  whether  the  plaintiffs  having,  as  corn- 
factors,  returned  that  this  com  was  sold  and  delivered  to  Loud,  they  are  con- 
cluded by  that  retum,  and  are  not  now  permitted  to  prove  that  although  the 
com  w  IS  sold  to  Loud,  it  was  delivered  to  the  defendants,  on  the  conditon  that 
they  were  not  to  deliver  it  to  Loud,  or  part  with  it  until  he  had  paid  the  plain- 
tiffs for  it  As  long  as  com  is  sold  on  credit,  the  vendors,  although  they  part 
with  the  possession,  will  make  such  conditions  as  will  enable  them  to  resume 
the  possession  in  case  the  vendee  becomes  incapable  of  paying  for  it.  And  I  do 
not  think  the  legislature  meant  to  interfere  with  the  contrivances  to  which  the 
vendor  might  think  it  right  to  have  recourse  to  secure  the  payment  of  the  pur- 
chase money.  All  that  is  wanted  to  satisfy  the  words  or  spirit  of  the  statute 
is  the  quantity  of  com  sold,  the  persons  for  whom  and  to  whom  it  is  sold,  and 
the  prices.  This  is  all  that  can  be  required  to  ascertain  the  average  price  of 
com  throughout  the  kingdom. 

It  is  immaterial  to  whom  or  under  what  restrictions  any  com  when  sold  was 
delivered.     The  11th  section  which  requires  all  eornfactors  in  London,  within 
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one  month  afler  the  passing  of  the  act,  ^  to  declare  that  he  will  make  returns 
according  to  the  provisions  of  this  statute,"  only  makes  him  say  that  his  re- 
turns **  snail  contain  the  whole  quantity  and  no  more  of  the  com  bona  fide  sold 
and  delivered  by  him,  with  the  prices  of  such  com,  and  the  names  of  the 
buyers,  and  of  the  persons  for  whom  such  com  was  sold."  The  12th  section, 
which  directs  comfactors  to  make  weekly  returns,  says,  these  returns  are  to 
contain  the  quantities  of  each  respective  sort  of  com  sold  by  him,  and  delivered 
during  the  week,  with  the  prices  thereof,  the  amount  of  every  parcel,  with  the 
total  quantity,  and  value  of  each  sort  of  *com,  and  by  what  measure  or  r^mn^ 
weight  the  same  was  sold,  with,the  names  of  the  persons  for  whom  such  ^ 
com  shal|[^be  sold. "  NC^nntry^  Sealers  who  buv  corn  are  by  the  18th  section 
directed^  ma^e  rieturM  or  the  %om  bought  by  them  in  similar  words.  Neither 
of  these  sections  require  that  the  retums  shall  state  to  whom  any  com  sold  was 
delivered,  nor  was  it  material  to  the  purpose  of  the  act  that  the  return  should 
state  to  whom  it  was  delivered.  It  would  affect  the  credit  of  buyers  if  these 
returns  disclosed  the  stops  which  the  vendor  might  think  proper  to  put  on  the 
delivery,  for  securing  the  price. 

This  was  a  delivery  of  the  com  to  Loud,  when  he  should  have  paid  for  it. 
I  think,  therefore  now,  as  I  did  at  the  trial,  that  the  return  made  by  the  plain- 
tiffs of  its  having  been  delivered  to  Loud,  ought  not  to  prevent  them  from  prov* 
ing  that  it  was  delivered  to  defendants  on  account  of  Loud,  but  that  the  defend* 
ants  were  not  to  allow  Loud  to  possess  himself  of  it,  or  to  dispose  of  it  for  him, 
until  the  plaintiffs  were  paid  the  price  of  it.  The  rale  for  a  new  trial  should 
I  think  be  dischaiged. 

The  rest  of  the  Court  concurring,  the  rule  was  dischaiged  aooordingly. 
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ACTION  ON  THE  CASE. 

1.  Clerks  of  oomminionera  intrusted  with  the 
conduct  of  public  works,  are  not  liable  in 
damages  for  an  injury  occasioned  by  the 
negligence  of  artificers  employed  under  their 
autnority.    BiUingUm  ▼.  SmUh  and  Otken. 

156 

8.  The  being  delayed  four  hours  by  an  ob- 
struction in  a  highway,  and  thereby  being 
prevented  from  performing  the  same  journey 
as  many  times  in  a  day  as  if  the  obstruction 
had  not  existed,  is  a  sufficient  injury  to  en- 
title a  party  to  sue  the  obstructor.  Greaslv 
T.  Codling  and  Another.  26j 

9.  Heidi  that  a  party  might  recover  from  the 
Bank  of  England  tne  dividends  arising  on  his 
stock  in  the  funds,  though  at  the  time  the  di- 
vidends were  payable  he  knew  the  stock  had 
some  months  previously  been  placed,  under 
a  forged  power  of  attorney,  to  the  name  of 
another  person ;  omitted  to  inform  the  bank 
of  the  circumstance;  and  did  not  demand 
payment  of  the  dividends  till  after  the  escape 
of  the  offender. 

Property  in  stock  is  not  transferred  firom 
the  owner,  by  being  placed  under  a  forsed 
power  of  attorney,  to  the  name  of  another 
person  in  the  books  of  the  Bank  of  England. 
l>aviM  V.  The  Bank  of  England.  393 

AMENDMENT. 

^eeRscoviBT,  1,  2,  3,  4. 

Where  it  is  not  inconsistent  with  the  jnstice  of 
the  case,  the  court  will,  after  verdict,  amend 
the  record  by  the  insertion  of  a  tinUliter. 
Reeder  v.  Bloom.  383 

ANNUITY. 

If  the  person  employed  by  the  grantor  of  an 
annuity  to  raise  money,  and  by  the  grantee 
to  pay  the  consideration,  retain  any  part  of 
it  for  a  debt  due  to  himself  fix>m  the  grantor, 
and  for  the  eipenses  of  deeds,  the  court  will 
set  aside  the  annuity  on  payment  of  principal 
and  interest,  thousn  the  grantee  is  not  pnvy 
to  the  retainer.    CaUon  v.  Porter.  370 

APPOINTMENT. 
See  PowiB,  1. 

ARBITRATION. 

1.  The  declaration  stated  that  the  plaintiff  and 
defendant,  by  articles  of  agreement  (reciting 


that  several  actions  arisinff  out  of  the  same 
transaction  had  been  brought,  and  defended  by 
the  plaintiff  and  defendant,  6.  A.  and  D.  A., 
and  that  in  one  of  them  the  assignees  of  one 
6.  T.,  a  bankrupt,  recovered  against  the 
plaintiff  25001.,  and  that  disputes  existed  be- 
tween the  plaintiff  and  defendant  respecting 
the  value  of  the  goods  and  stock  which  each 
had  received  firom  a  certain  farm,  and  their 
keep  and  feeding  by  the  plaintiff,  and  also 
concerning  the  proportion  which  each  was  to 
pay  of  the  said  sum  of  2500{.,  according  to 
an  agreement  entered  into  beuveen  them 
before  the  trial,  and  also  concerning  the 
costs  of  bringinff  and  defendins  the  actions 
above  mentioned,)  submitted  themselves  to 
the  award  of  J.  T.,  J.  R^  and  T.  C.  rs- 
spectins  the  said  matters :  That  the  arbitra- 
tors, takinff  the  said  matters  into  considera- 
tion, awarded  the  defendant  should  pay  the 
plaintiff  444Z. ;  that  five-eighth  parts  of  the 
costs  of  the  several  actions  oefore  mentioned 
should  be  paid  by  the  plaintiff,  and  three- 
eighths  by  the  detendant ;  that  the  sums  al- 
ready expended  by  either  of  them  should  be 
allowed  as  part  payment  of  his  proportion ; 
and  that,  when  the  sum  of  444Z.  and  tne  costs, 
including  those  of  the  arbitration  and  award, 
were  paid,  mutual  releases  should  be  given. 
On  demurrer,  held  that  the  plaintiff  was  en- 
titled to  recover :  for  that  as  to  the  first  part 
of  the  award,  nothing  appeared  on  the  de- 
claration to  show  that  the  arbitratora  had  not 
awarded  the  sum  of  444Z.  after  takiiiff  into 
consideration  the  value  of  the  stock  and 
goods ;  that  it  was  sufficiently  certain  j  and 
mat  if  the  arbitrators  had  exceeded  their  au- 
thority as  to  costs,  it  was  not  sufficient  to  in- 
validate the  award.    Aii^eeon  v.  Cargey. 

2.  The  court  cannot  interfere  to  alter  the  terms 
of  an  award,  in  order  to  make  them  consist 
with  the  submission,  even  where  the  sub- 
mission to  arbitration  gives  minute  directions 
for  the  course  to  be  pursued  by  the- arbitrator. 
Hatt  V.  Aldereon  and  Another.  476 

ASSUMPSIT. 

^ee  EviDENCK,  5.    Ship  OwirsB. 

1.0.  had  been  in  the  habit  of  shipping  goods 
at  Newry,  consigned  to  A.  at  Liverpool,  to 
be  sold  on  0.*s  account,  and  of  thereupon 
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drawing  bills  of  ezchanfe  upon  A.,  fire- 
queDtly,  in  anticipation  of  future  oontign- 
manta.  On  the  5th  of  January,  1819.  there 
was  due  to  A.  a  balance  of  16592.  arising  out 
of  these  transactions.  On  the  6th.  O.  ship- 
ped on  board  a  ship  of  C.*s  goods  for  Liyer- 
pool  to  the  amount  of  592/. ;  consigned  them 
to  A.t  sending  him  the  bill  of  lading  and  in- 
voice ;  and  at  the  same  time  drew  on  him  a 
bill  for  500/.  A.  having  refused  to  accept 
the  bill,  O.  indemnified  C,  who  thereupon 
landed  the  goods  at  Nawnr,  aodTe-delivered 
them  to  O. :  Held,  that  A.  night  sue  G.  in 
osfastpttt  for  the  non-delivery  of  the  goods. 
Andtnon  ▼.  Clark.  20 

2.  Three  executors  ordered  goods  to  be  sold 
aa  the  goods  of  their  testator.  They  after- 
wards sued  ibr  the  amount,  without  styling 
themselves  executors,  and  without  joining  a 
fourth  executor,  who  was  named  in  the  wul : 
Held,  that  they  might  recover.  Bra$§ington. 
and  Otkeri  v.  AuTt,  177 

3.  Twenty  parishionera  joined  at  a  vestry  in 
signing  an  order  for  the  repaira  of  the  church, 
and  one  of  them,  a  churchwarden,  paid  the 
artificers,  but  the  rate  for  reimbursing  him 
was  quaiJied :  Heid,  that  he  could  not  sue 
for  contribution  the  persona  who  signed  the 
order.    LamA»$t€r  v.  Frtwer,  361 

ATTORNEY. 
Striking  off  the  rolls.    GaHmU,  in  the  Matter 
if'  74 

AUTHORITY. 

The  plaintiff  gave  the  following  order  on  the 
defendants,  nis  bankers :  "  I  request  you  to 
hold  me  wH.  from  my  private  account,  to 
the  disposal  of  J-  Mintern  and  Co." 

The  order  was  presented  to  the  bankers, 
who  had  also  an  account  with  Mintern  and 
Co. ;  but  Mintern  and  Co.  not  requiring  the 
money,  it  was  not  paid  to  them,  or  passed  to 
their  account  The  plaintiff  revoked  the  or- 
der before  it  waa  paid,  or  carried  to  Mintem's 
account »  notwithstandiiv  which  revocation, 
the  defendants  afterwards  paid  the  money  to 
Mintern  and  Co.  A  jury  having  found  for 
the  plaintiff,  after  a  direction  to  consider  whe- 
ther the  order  was  absolute  or  conditional, 
the  court  refused  to  grant  a  new  trial.  Gib- 
•OS  V.  Minet  and  OUurt,  7 

AVOWRY. 

Se*  Plbadiho,  2. 

Avowry,  **  that  for  all  the  time  during  which 
the  rent  waa  accruing  due,  and  from  thence 
nntil  and  at  the  time  when,  &c.,  and  until 
and  at  the  death  of  T.  F.,  the  plaintiff  held 
the  place  in  which,  &e.,  as  tenant  to  T.  F. 
in  the  lifetime  of  T.  F.  under  a  demise,  and 
because  two  years'  rent  due  from  the  plain- 
tiff to  T.  F.  in  his  lifetime  remained  unpaid, 
and  because  the  plaintiff  remained  in  pos- 
session of  the  plsoe  in  which,  from  the  death 
of  T.  F.  till  the  time  when,  &>c.,  the  avow- 
ants,  as  executon  of  T.  F.,  distrained  :*' 
ITe/d,  sufficient  on  demnrrar.  Staniford  v. 
Sindair  and  Otkerg.  193 


BAIL. 


A  cause  commenced  in  the  Common  Fless 
was  removed  by  error  into  the  King*s  Bench, 


when  Judgment  was  affirmed  againat  the 
defendant,  who  then  brought  error  to  the 
House  of  Lords.  The  defendant,  whila  the 
cauae  was  in  the  King's  Bench,  Imving  snr- 
renderad  himself  to  the  prison  of  that  court: 
Held,  that  the  bail  mignt,  notwithstanding, 
while  the  sppeal  waa  yet  pending  in  the 
House  of  Lords,  enter  up  an  esoneretnr  upon 
the  recognisance  of  bail  remaining  in  the 
Court  of  Common  Pleaa.   Skerraty.Fhver, 

18 
BAIL  BOND. 

See  PBAcncB,  6. 

BANKRUPT. 
See  EviDKifCK,  4. 


The  bankrupt  waa  in  tha  posssssiwi  ef  pro- 
perty aa  apparent  owner,  under  an  inatm- 
ment,  which,  though  in  appearance  a  leaae, 
was,  in  effect,  a  contrivance  to  aecure  the 
aeller  of  the  property,  the  price  to  be  paid, 
together  with  10  per  cent,  interest  on  tha 
amount  until  it  should  be  naid : 

Held,  that  the  bankrupt  a  having  obtaiiied 
the  apparent  ownership  by  means  of  this 
fraud,  would  not  pravent  the  asaigneea  firom 
recovering  under  the  siatate  of  James  First. 
Sindair  and  Another  v.  Steavaneon.        514 

BANKRUPTCY. 

1.  A  commission  of  bankrupt  havinff  been  aoad 
out  against  defendant,  in  custody  under  a 
ca.  fo.,  tbe  plaintiff,  in  order  lo  prove  hia 
debt,  disdiarged  defendant  firom  the  ezeca- 
tion.  The  oomroiasionhaviuffafterwarda  bean 
superseded,  plaintiff  took  oefendant  in  exe- 
cution again.  The  court,  from  varioiia  affi- 
davita,  auapecting  that  the  commissiao  and 
supersedeas  had  been  fraudulently  conoert- 
ed,  refused  to  discharge  the  defendant  oo 
motion. 

2.  In  queationa  of  great  amount,  the  court 
will  not  decide  between  contradictory  affi- 
davita,  but  will  order  the  conteated  fact  to  bo 
ascertained  by  a  jury.  Bakar  and  Oikan  v. 
Sidfwof.  41 

2.  A  statement  in  a  deposition  befon-the  com- 
missiooen  of  bankrupts,  that  a  party  pro- 
mised to  meet  one  of  his  creditora  at  ugiven 
place,  and  failed  to  do  ao,  ia  not  aofficient 
evidence  to  establiah  an  act  of  bankruptcy 
under  49  G.  3,  c.  121,  a.  10.  Tudter  and 
Another  v.  Jonee,  2 

3.  Goods  which,  with  the  eonaent  of  the  true 
owner,  come  to  the  possession  of  a  party  q/T. 
ter  he  becomes  a  bankrupt,  do  not  vest  m 
tbe  assiffnees  under  21  Jac.  1,  c.  19,  s.  11, 
and  he  becomes  a  bankrupt  on  committing 
tbe  act  of  bankruptcy,  which  ia  followed  up 
by  a  commission. 

A  |Mrty  who  purchases  goods  under  a  dia- 
tress  irregularly  conducted,  has  a  aufficient 
title  lo  maintain  trover.  Lyon  v.  Weldom 
and  Othore,  334 

BARON  AND  FEME. 

The  husbsnd  cannot  sue  for  arrearaof  rent  ac- 
cruing after  the  death  of  his  wife,  on  a  leaae 
of  her  land  by  himself  and  wife  under  seal 
durinff  coverture,  in  which  the  lessee  cove- 
nanted with  the  huaband  and  wife  and  the 
heira  of  the  wife. 

2.  If  the  lease  be  made  according  to  stat. 
32  H.  8,  c.  26,  it  continuea  during  tne  term. 
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jiotwitlMtaiidin^  the  death  of  the  wife;  end 
though  heir  heir  is  ontiiled  to  (he  rent,  be 
cenDOt  enter  or  eject.  Hill  v.  Saunderg,  112 

BOND. 
See  RsXT  Cbaboi. 

A.  hond,  after  recitinff  the  ■ppointment  of  J. 
B.,  by  church  warden!  and  oTerseere,  ae  a 
collector  of  church  and  poor's  rates,  was 
conditioned  for  the  duly  accounting  to  the 
obligees  and  their  eucctMtore  for  money  re- 
ceived pursuant  to  and  in  execution  of  the 
office  of  collector :  Heldt  that  the  obligors 
were  not  responsible  for  receipts  on  account 
of  any  year  subsequent  to  that  durinff  which 
the  obligees  were  in  office.  Leaaly  etnd 
Otken  ▼.  Etfont.  32 


CONDITION. 
&f  CoTBiiAirT,  1.    Remt  Csabob. 

CONVICTION. 
Set  Hackvit  Coacsbs. 

COPYHOLD. 

1.  There  may  be  concurrent  customs  in  a  ma- 
nor court  to  bar  copyhold  enuiis,  by  sur- 
render and  by  recovery.  Watkead  ▼.  0«- 
eing^roeike,  70 

2,  A  copyhold  property,  which,  when  m  the 
hands  of  a  single  owner,  pays  but  one  heriot, 
but  pays  several  if  divided  among  several 
owners,  shall  again  pay  but  one  heriot,  if  it 
jagain  becomes  united  in  the  peraon  of  a 
single  owner.  Gnrlamd  v.  JdijfU  and  An- 
tfOsr.  273 

COSTS. 
See  RsPLBvur. 

t.  flslsief  v.  HeUmee,  75 

2.  Under  the  Birmingham  paving  act,  52  6.  3, 
c  113,  some  of  several  defenoaiics,  in  whose 
favour  a  verdict  has  been  given,  are  entitled 
to  treble  costs,  though  the  verdict  may  havo 
gone  against  others.  HaU  v.  Smiik  and 
OlUre,  267 

3.  In  an  action  for  assault  and  battery,  with  a 
separate  count  for  &lse  imprisonment,  where 
the  verdict  wss  for  U.  oamsges,  and  the 
judge  oertified  under  43  Blis.,  c.  6,  the  court 
ffsfusod  to  tax  the  plainiiff  his  coots.  Brigme 
V.  Bemgim  and  Another.  333 

4.  Costs  allowed  on  an  interlocutory  prooeed- 
iav  in  a  writ  of  entry.  Denmmn  v.  BulL  386 

5.  Where,  after  a  voroict  for  a  sum  of  money, 
two  questions  were  raised  for  the  opinion  of 
the  court,  on  a  speci4  case,  and  one  of  them 
«t  the  time  of  aiguroent  was  withdrawn  by 
mutual  consent:  Held,  that  the  plaintiff, 
retaining  bis  verdict  for  the  sum  of  money, 
was  entitled  to  the  costs  of  the  spedsl  case, 
though  the  defendant  succeeded  on  the  point 
that  was  argued.  Garland  v.  Jekyll  and 
Attaiher.  330 

COURT  OF  CONSCIENCE. 
See  Falsb  JvooxBitT. 

COVENANT. 

See  Baboh  and  Fbmb. 

1.  In  an  agreement  to  let,  in  which  there  was 
no  douse  of  re-entry,  the  following  stipu- 


latioD  was  held  to  be  a  covenant,  and  not 
a  condition  operating  in  defeasance  of  estate : 

*'  It  is  also  hereby  acreed  and  clearly  un- 
derstood, that  in  case  tne  said  A.  W.,  or  his 
heirs,  executors,  and  assigns,  should  want 
any  part  of  the  said  land  to  build,  or  other- 
wise csuse  to  be  built,  then  the  said  T.  R.. 
or  his  heirs,  executors,  or  assigns,  shall  and 
will  give  up  that  part  or  parts  of  the  said 
land  as  shall  be  requested  by  the  said  A. 
W.,  by  his  making  an  abatement  in  propor- 
tion to  the  rent  charged,  and  aUK>  to  pay  for 
so  much  of  the  fence,  st  a  fair  valuation,  as 
he  shall  have  occasion  from  time  to  time  to 
take  away,  by  his  giving  or  leaving  six 
months*  notice  of  what  he  intends  to  do." 
WiUon  and  Othere  v.  PhiUiv^.  13 

2.  Defendant,  as  jailer,  covenanted  with  the 
sheriff,  among  other  things,  to  attend  the 
quarter  eessions,  sad  to  remove  prisoners, 
under  writs  of  habeoM  eorfme,  without  per- 
mitting them  to  escape. 

The  defendant  being  engaged  at  the  quar- 
ter sessions,  the  sheriff,  upon  a  writ  ol  Aa- 
beat  eormu  for  the  removal  of  a  prisoner,  di- 
rected nts  warrant  to  the  defendant,  and 
"  W.  W.,  by  me,  (the  sheriff,)  for  this  tixne 
only,  thereto  specially  appointed.'* 

W.  W.,  who  was  the  defendant's  turn- 
key, proceeded  with  the  prisoner  towards 
the  place  of  destination. 

Tns  prisoner  having  eeoaned :  HeU,  that 
the  sheriff,  having  specially  airacted  the 
warrant  to  W.  W.,  the  defendant  was  not 
liable  upon  this  oovenant.  Bylandv.  Lawan^ 
der  99d  Othen.  65 

CUSTOM. 
See  CoPTHOLD,  1. 


DEED. 
See  FoBOBBT. 

DEVISE. 

1.  Devise  to  A.  for  life,  remainder  to  all  her 
children  that  should  be  living  at  her  death, 
equally  amongst  them,  if  more  than  one,  to 
be  divided  share  and  share  alike,  when  as 
they  should  respectively  stiain  the  a^  of 
twenty-four,  ano  to  their  respective  heirs,  to 
take  as  tenants  in  common,  and  not  as  joint- 
tenants: 

Heldt  that  A.'s  children  (seven  in  number) 
took  a  vested  interest  at  her  death,  as  tenants 
in  common,  jpanner  and  Others  v.  Franeie 
and  Othere.  151 

2.  Devise  of  an  estate  to  trustees  in  trust  to 
Mrmit  devisor's  six  children,  A.,  B.,  C,  D., 
C!.,  F.,  (B.  being  a  daughter,  and  the  others 
sons,)  to  receive  a  sixth  part  each  of  the 
rems  during  their  life  ana  lives,  and  after 
their  respective  deceases,  to  permit  the  child 
or  children  of  the  child  so  aying  to  receive 
the  rents  of  the  share  of  the  chad  so  djring, 
in  equal  shares  and  pro|)ortions ;  and  so  on 
in  like  manner  from  children  to  children ; 
In  case  either  of  devisor's  children  should 
die  without  leaving  issue,  the  rents  of  the 
child  so  dying  to  go  to  the  survivor  or  sur- 
vivors. 

A.,  Cm  E.,and  F.died  without  issue,  and 
B.  leaving  a  son  and  two  daughters : 
Held,  that  the  devisor's  children   took 
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Mt«i6f  tail ;  that  upon  the  death  of  A.,  C, 
£.,  and  F.,  their  aharee  acenied  to  D.,  aa 
aunrivor,  and  that  B.*b  eon  waa  only  entitled 
to  one-aiith.     WoUen  v.  Andrew.  126 

DISCONTINUANCE. 

An  agreement  to  diaoontinne  an  indictment 
(even  auppoeing  each  an  agreement  to  be  le- 
gal,) can  only  be  eflectedJby  the  attorney- 
general'a  entering  up  a  molU  proBequi.  El- 
woHky  T.  Bird,  258 

DISCLAIMER, 
^ee  Lamdloro  akd  Tutaht,  1. 


EJECTMENT. 

la  1813,  the  oommiaaionera  for  the  encloeaie 
of  a  pariah,  the  tithes  of  which  were  vested 
in  sereral  lajr  impropriators,  appointed  meet- 
ings for  receiving  clairos,  and  Torious  claims 
were  pot  in,  but  none  in  respect  of  tithes, 
within  me  time  limited  by  the  general  enclo- 
aure  act ;  notwithstanding  this,  the  commis- 
aionera,  in  1817,  made  J.  an  allotment  in  re- 
spect of  the  impropriate  tithes  of  certain  land 
occupied  by  him,  which  tithea,  aa  well  as 
the  land,  J.  claimed  under  the  will  of  P. :  in 
1820,  W.,  who  claimed  these  tithes  under 
the  heir  of  P.,  on  the  ground  that  they  did 
not  paas  by  P.'s  will,  brought  an  ejectment 
for  the  allotment  made  in  respect  of  them  : 
Heldt  that  having  omitted  to  make  hia  claim 
before  the  commissioners  within  the  time  li- 
mited by  the  act,  he  could  not  recover.  Doe 
dem,  WaiMon,  v.  Jefereon.  118 

ENCLOSURE. 
See  EjBCTMEifT. 

ERROR. 

1.  If  one  of  many  defendants,  who  have  sever- 
ed in  defence,  sues  out  a  writ  of  error,  the 
plaintifTcannot  proceed  to  execution,  because 
one  of  the  other  defehdanis  makes  an  admis- 
aion  that  the  writ  waa  sued  out  for  delay. 
Auratu  v.  WiUieme,  Searle^  and  Cann.  304 

2.  Where  a  plaintiff  brought  a  writ  of  error  on 
a  noiiauit,  the  court  refuaed  to  stay  execu* 
tion,  St  least,  onleas  aome  real  error  were 
minted  out.    Evane  v.  Swete,  326 

ESCAPE. 
See  CovsNAJfT,  3. 

ESTATE  TAIL. 

Settlement  to  the  use  of  J.  G.  for  life,  remain- 
der to  the  ore  of  the  first  son  of  the  bodv  of 
J.  G.  by  A.  S.,  his  intended  wife ;  ana  for 
default  of  euck  iasue,  to  the  use  of  the  se- 
cond, third,  and  other  sons  of  the  body  of  J. 
G.  by  A.  S.,  severalljr  and  successively  as 
they  shall  be  in  seniority  of  age,  and  ot  the 
several  heirs  male  of  their  several  bodies ; 
and  for  default  of  such  issue,  then  in  case 
A.  S.  should  be  enceinte  by  J.  G.,  to  the 
use  of  J.  P.  till  A.  S.  should  be  delivered, 
in  trust  for  after-born  child  or  children;  and 
in  case  such  should  be  a  aon  or  sons,  to  the 
use  of  such  after-born  son  and  sons  severally 
and  successively  as  they  should  be  in  priority 
of  birth,  snd  the  heirs  male  of  the  body  and 
bodies  of  such  after>born  son  and  sons : 
Held^  that  the  first  son  of  J.  G.  by  A.  S., 


bom  dtiring  his  life,  took  an  estate  taiL 
GnUf  V.  Barrington  end  Otkerg.  186 

EVIDENCE. 
See  BAKKAXTncT,  2.    P&acticb,  1. 

1.  In  an  action  anunst  T.  for  the  price  of  goods 
aold:  Hdd,  tnat  F.  waa  not  a  competent 
witneaa  to  prove  that  the  gooda  had  been 
aoM  to  Y.  and  F.  jointly,  and  that  they  had 
been  paid  for  by  remitting  a  debt  doe  from 
the  vendor  to  tne  firm  of  x .  and  F.  Emnt 
V.  Teatkerd,  133 

2.  Declarationa  of  aervanta  and  intimate  ae- 
quaintancea  are  not  admiaaible  evidence  in 
questions  of  pedigree.  Jekneon  v.  Letmeem, 
and  Anoiker,  86 

3.  By  an  adjudication  of  the  quarter  aeaaiooa 
under  an  encloaore  act  for  the  parish  of  T., 
the  Isms  m  y««i  parcel  of  a  large  waate,  waa 
found  to  be  m  the  parish  of  G.,  in  which  K. 
had  a  manor :  Over  the  laeue  in  qua,  B.,  who 
had  a  manor  in  the  adjoining  pariah  of  T., 
had  immemorially  ezerciaed  acts  of  owner- 
ship :  K.  had  alao  exercised  acts  of  owner- 
shi|>  over  it  occaaionally,  but  they  were  leaa 
decisive  than  those  exercised  by  B. :  In  the 
act  of  parliament  for  the  enclosure  of  T., 
there  waa  an  enumeration  of  B.'a  claima  in 
respect  of  property  in  T.,  but  no  mention  of 
G.,  nor  any  claim  by  B.  in  respect  of  pro 
perty  in  G. 

In  an  action  of  replevin,  in  which  there 
was  conflicting  evidence  as  to  the  boundary 
of  B!*s  msnor,  the  judge  left  it  to  the  jury  to 
say  whether  the  soil  of  the  loeue  in  qua  waa 
in  K.  or  B.,  without  calling  their  attention  to 
the  question,  whether  or  not  the  parishes  and 
manora  were  oonterminoua :  the  jurv  found 
in  fevour  of  K. :  HM,  that  the  judge  had 
left  the  caae  properly  to  the  jury,  and  that 
the  circumstance  of  there  being  in  the  enclo- 
sure act  for  T.  no  mention  of  B.*s  having  any 
claim  in  respect  of  property  in  the  adjoining 
parish  of  G.  waa  aoflicient  to  warrant  the 
jury  in  the  inference  that  B.'a  manor  did  not 
extend  beyond  T.    Zetfer  v.  Kemp.         30 

4.  On  the  3d  of  July,  W.,  who  had  appointed 
to  meet  L.  reapecting  some  accounta  in  which 
W.  waa  interested,  broke  his  appointment, 
and  departed  for  France,  ieavins  for  L.  a 
letter,  in  which  he  aaid.  "  I  shall  oe  back,  I 
hope,  in  ten  days ;  in  the  mean  time  /  ekatt 
maJfcft  propaeaU  to  your  aon'a  creditora.^[ 
will  write  to  B.  and  S.,  so  ds  not  fed  uneaef 
about  them,  or  any  of  your  aon'a  ftienda.** 

On  the  next  day,  he  wrote  to  L.  a  letter 
from  Calaia,  in  which  he  said,  *'If  you 
oould^  accompany  my  brother,  you  woald 
contribute  to  get  tke  hueineet  settled  a  mo- 
ment the  sooiKrr;'*  and  on  the  2d  of  Augoat  he 
wrote  from  Paria,  saying,  "  As  some  of  fi. 
L.'s  (L.*s  son*s)  creditors  have  threatened  to 
make  me  aolely  responsible,  I  am  under  the 
necessity  of  remaining  in  France." 

Heldt  that  these  letters  were  admissible  in 
evidence,  end  suflicient  to  establish  an  act 
of  bankruptcy,  bv  ahowina  with  what  inten- 
tion W.  oeparteo  the  realm.  Sawean  and 
Anotker  v.  Hai^k  and  Otkert.  99 

5.  The  defendant'  havins  purchased  twelve- 
sixteenths  of  the  East  India  ship  M.,  com- 
manded by  the  plaintiff,  and  cnartered  by 
the  company  for  four  voyages,  proposed  to 
the  plaintifil,  and  the  plaintiff  conaented,  to 
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reaign  the  oommand  In  favour  of  the  defend- 
ant*8  nephew,  upon  receiving  in  exchange 
the  command  of  another  ahip,  E.,  then  char- 
tered for  one  voyage.  If  the  company  ac- 
ceded to  the  exchange,  it  was  agreed,  that  in 
caae  the  nephew  died  or  resigned  before  the 
expiration  of  the  four  voyages,  the  plaintiff 
should  succeed  him :  as  a  further  induce- 
ment to  the  pUintiff  to  resign  the  oommand 
of  the  M.,  the  defendant  undercook  to  pro- 
cure a  beneficial  alteration  in  the  destination 
of  the  E..  and  the  person  who  negotiated  the 
afiitir  on  the  pen  of  the  plaintiff,  undertook  (as 
he  asserted,  without  the  plaintiff's  know- 
ledge) to  pay  the  defendant  20001.,  if  the 
plamiiff  should  refuse  to  resign.  The  ex- 
change was  approved  of  by  the  company,  and 
the  oestination  of  E.  altered.  The  plaintiff 
and  the  nephew  sailed  on  their  respective  voy- 
ages. The  plaintiff  became  bankrupt  on  his 
retttrn<from  his  voyage  in  the  E.,  ami  the  ne- 
phew died  in  the  course  of  his  second  voyage 
m  the  M.  The  defendant  having  refused  to 
appoint  the  plaintiff  to  succeed  him,  was 
sued  in  assumpsit  for  breach  of  agreement, 
and  the  value  of  a  voyage  having  been 
proved  to  vary  from  4000T.  to  80002.,  the 
jury  gave  75001.  damages.  On  motion  for  a 
new  trial,  and  in  arrest  of  judgment :  HeU, 

First,  That  after  verdict  there  was  a  suf- 
ficient consideration  for  the  defendant's 
agreement. 

Secondly,  That  the  agreement  was  not 
illegal. 

Thirdly,  That  books  containing  lists  of 
passengers,  deposited  at  the  India  House, 

Eursuant  to  the  53  G.  3,  c.  155,  were  admissi- 
le  in  evidence  towards  showing  the  value  of 
a  voyage. 

Fourthly.  That  the  jury  might  give  da- 
mages for  the  loss  of  the  two  remaining  voy- 
ages, though  the  second  had  not  been  ac- 
complished at  the  time  of  the  action.  Ridt- 
ardton  v.  MeUish.  229 

|p.  Under  the  general  issue  in  atsumpiii,  a 
judgment  recovered  for  the  ssme  cause  of 
action  may  be  given  in  evidence.  The  pay- 
ment of  money  into  court  on  several  general 
counts,  one  of  which  only  is  spplicable  to 
the  plaintiff's  demand,  admi's  a  cause  of  ac- 
tion on  that  count  only.  Stafford  and  An- 
other  V.  Clark,  ZTt 

7.  Declarations  of  one  who  has  been  holder  of 
a  hill  of  exchange  cannot  be  received  in 
evidence,  unless  they  were  made  while  the 

5 arty  haa  possession  of  the  bill.    Pocoek  v. 
Mlling,  269 

8.  Returns  of  sales  of  com  made  under  1  &  2 
G.  4,  c.  87,  are  not  conclusive  evidence  to 
show  the  parties  to  whom  the  corn  was  de- 
livered. Woodly  and  Another  v.  Brown  and 
Another.  527 

EXECUTION. 
See  Bavkbutt,  1.    Practicx,  3.    Erbob,  2* 


FALSE  JUDGMENT. 

A  writ  of  falsejudgment  does  not  lie  from  the 
Southwark  Court  of  Requests  to  a  court  of 
common  law.    Scott  v.  Bye.  344 

VOL.  XZ.  88 


HNB. 
See  Rbcovbbt,  S,  3. 

FORGERY. 

A  power  of  attorney  for  the  transfer  of  govern- 
ment stock  is  a  deed  within  the  meaning  of 
2  G.  2,  c.  25 ;  and  a  conviction  under  that 
statute  forjthe  fotgery  of  such  a  power  was 

The  King  v.  JPauutU- 


holden  sufficient. 
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HACKNEY  COACHES. 

The  9  Ann.,  c.  23,  s.  4,  inflicts  a  penalty  on 
any  person  who  shall  drive  or  let  to  hire  any 
kacknev  coach  or  coach  horses  in  the  cities 
of  London  or  Westminster  without  a  license 
from  the  commissioners  of  hackney  coaches. 

The  1  G.  1,  c.  57,  s.  1,  inflicts  a  penalty 
on  any  person  who  shall  drive /er  hire  in  the 
ssme  cities  with  any  coach  whataoever, 
hearse  or  coach  horses,  except  such  person 
be  licensed  by  the  commissioners  of  hackney 
coaches : 

Held,  that  a  conviction  was  insufficient, 
which  charged  the  party  with  driving  ana 
letting  to  hire  in  the  said  cities  a  certain 
coach  and  two  coach  horses,  and  also  with 
driving  to  hire  a  certain  coech  and  two  coach 
horses,  and  conveving  a  person  in  the  aaid 
coach  for  hire.  CUmd  v.  Turfery  and  Ah- 
hott.  318 

HERIOT. 
See  Copyhold,  S. 


INFERIOR  COURT. 
See  Pleidino,  9. 

INSOLVENT  DEBTORS. 

Under  the  insolvent  debtors'  act,  1  G.  4,  e. 
119,  bV  the  assignment  at  the  time  of  peti 
tion,  the  assignee  takes  onl^  such  property 
as  the  insolvent  had  at  the  time  of  the  peti- 
tion.    Hepper  v.  MarthaU  and  Othere,    372 

INSURANCE. 

1.  Insurance  on  goods  in  a  ship  warranted  fires 
from  capture  and  seizure. 

The  ship  was  stranded  on  a  ^oal  with- 
in a  few  miles  of  the  port  of  destination, 
disabled  from  proceeding,  and  lost;  but 
while  she  lay  in  the  sand  she  was  seized  by 
the  commander  of  the  place  at  which  she 
was  stranded,  and  the  goods  were  confis- 
cated by  him : 

Held,  a  loss  of  the  goods  by  the  perils  ol 
the  seas.    Hahn  v.  Corhett,  205 

2.  K.,  an  East  India  capiain,  having  borrowed 
money  of  R.,  in  order  to  secure  R.,  arranged 
with  r.  that  K.  should  draw  in  favour  ofR. 
bills  on  C,  (P.*s  sffent  in  Calcutta,)  payable 
at  thirty  days  after  the  arrival  of  the  ship  B., 
which  bills  R.  was  to  endorse  to  P.,  and  P. 
was  to  negotiste  on  Calcutta  upon  K.'s  con- 
signing to  C.  ffoods  to  double  the  amount  of 
the  bin :  Held,  first,  that  P.  had  no  insurable 
interest  in  these  bills.  Secondly,  that  even 
supposinff  he  had,  he  could  not  recover  upon 
a  policy  describing  them  as  bills  of  exchange. 
Palmer  and  Othere  v.  Pratt.  18) 
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JAILEE. 
See  Cqyjuiakt,  3. 

JOINDER. 
See  AsaUMPsiT,  2. 

JUSTICE  OF  PEACE. 

1.  Where  «  8t«tute  ^ves  a  {attioe  jurisdiction' 
€Ter  an  oflence,  it  impliedly  gives  him  power 
to  apprehend  anf  person  charged  with  such 
offence:  Heidi  therefore,  that  a  magistrate 
might  issue  a  warrant  to  apprehend  a  person 
charged  with  an  offence  under  the  malicious 
trespass  act.  1  G.  4«  c.  56,  especially  after 
the  offender  had  neglected  a  summons.  Bane 
V.  Meikuenand  OthePt.  63 

2.  If  a  warrant  of  oommiiraent  doea  m«  show 
•B  ofienoe  OTer  which  the  BDagisirate  who 
iasued  it  has  juriadiecion,  an  action  lies 
Mainat  htm  for  the  oommitment,  although 
ifiera  might  have  heen  a  previous  re^Iar 
•OBvietion.  A  direction  to  the  jury,  partially 
ineorrect,  is  not  a  ground  for  a  new  trial, 
wbare  the  verdict  is  consistent  with  the  jus- 
tieaoftheeaae.    Wkku^.Clmttf^uek.    483 


LANDLORD  AND  TENANT. 

1.  Plea  to  an  avowry  of  distress  for  rent  ar* 
rear,  *'  that  before  the  lessor  (who  claimed 
title  under  a  pretended  agreement  between 
him  and  one  T.  RO  had  any  thing  in  the  pre- 
mtses,  and  before  the  demise  by  the  lessor 
to  the  lessee,  T.  R.  mortgaged  inem  in  fee 
to  J.  C. ;  that  the  morfgoge  being  forfeited, 
notice  of  the  forfeiture  being  given  to  the 
lessee,  and  the  leasee  having  been  required 
to  attorn,  and  having  attorned  to  the  mort- 
gagee, he  distrained  for  the  rent,  when  the 
wssee  paid  him,  to  save  the  goods  from  be- 
ing sold:"  HddiW.  AkMomeY.Gomme.    54 

2.  In  17%,  H.  demised  to  S.  for  sixtv-eight 
years,  premises  which  in  1793  had  been 
mortgaged  to  F.  S.  assigned  to  (f.,  who 
underlet  to  D.  In  1818.  H.  conveyed  the 
premises  in  fee  to  R.  N.,  who  was  also 
agent  of  H.,  paid  the  intereat  on  the  mort- 
gage to  F.  from  1816  to  18^,  to  the  amount 
of  the  rent  reserved  R.  distrained  for  rent 
in  1820:  Held,  that  D.,  who  replevied  at  the 
inatigation  of  N.,  might,  under  the  plea  of 
riens  in  arier,  avail  himself  of  these  pay. 
ments.    Dyer  v.  Boioley*  94 

8.  Payment  of  rent  by  a  lessee  to  a  lessor  after 
the  leBsor*s  title  has  expired,  and  after  the 
lessee  has  notice  of  an  adverse  claim,  doei« 
not  amount  to  an  acknowledgment  of  title  in 
the  lessor,  or  to  a  virtual  attornment,  unless 
at  the  time  of  payment  the  lessee  knows  the 
precise  nature  of  the  adverse  claim,  or  the 
manner  in  which  the  leesor's  title  has  expired. 
Fenner  v.  Vuplock  and  Another,  1 0 

LIEN. 

Defendant,  who  had  a  lien  on  some  doth,  pur- 
chased if  of  the  bailor  after  he  became  bank- 
rupt, and,  when  the  cloth  waa  demanded  of 
him  by  the  ossicrnees  of  the  bankrupt,  re- 
fused to  give  it  up,  saying,  '*  I  may  as  well 
give  up  every  transaction  of  my  life :" 

Held,  that  these  words  were  no  waiver 
of  his  lien,  and  that  the  lien  was  not  merged 
in  the  purchaae.  White  and  Another  v. 
Gainer,  33 


MEMORANDA. 

1,  164,  165. 


PARTNERSHIP. 

Plainti^  ind  defendant  had  been  eanflod  in 
running  a  coach  from  fi.  to  L-  Twintiff 
finding  horaea  for  one  part  of  th^  road,  de- 
fendant for  another ;  and  the  profits  of  epch 
Krty  were  calculated  acoordiqg  to  the  nam- 
r  of  milea  covered  by  hia  own  hones. 
The  plaintiff  received  the  fvea,  and  rendered 
an  account  thereof  to  the  da  fondant  every 
weeks 

Held,  that  plaintiff  and  defendant  were  part- 
ners in  thia  concern,  and  that  in  an  action  by 
the  plaintiff  againat  the  defendant  upon  a  ae- 
parate  tranaaction,  the  defendant  could  not 
set  off  a  balance  which  had  been  declared  in 
hia  fevour  upon  theae  weakly  aoooonta.  Fro- 
mont  V.  CaupUind,  170 

PAYMENT. 

In  the  condition  of  a  bond  it  waa  redted,  that 
plaintifTa  were  ahareholders  in  the  Spring  Wa* 
ter  Company^— ^hat  30  percent,  had  been  paid 
by  inatalmenta  upon  the  sbsres,-<-that  plain- 
tiffe  had  agreed  to  pay  up  the  remaining  in- 
atalmenta forthwith, — that  M.,  W.,  and  H. 
had  agreed  to  purchaae  theae  abaraa,  and 
that  the  price  was  to  be  secured  by  the  joint 
bond  of  M.  and  the  defendant :  the  condition 
of  the  bond  waa,  that  M.  and  the  defendants 
should  pay  the  plaintiffs  the  amount  of  the 
sharea,  together  with  the  intereat  thereon 
from  the  time  of  the  advance  or  paywumi 
thereof  by  the  plaintiffs. 

The  plainiifb  being  also  ahareholdera 
and  treasurers  of  the  ^ne  Pipe  Company, 
which  company  waa  indebted  to  them 
12  0002.,  prevailed  on  the  Spriiw  Water 
Company  to  purchase  the  pipea  of  the  Stone 
Pipe  Company ;  and  to  eflect  payment  for 
the  pipea,  the  plaintiffe,  without  any  caUa 
havin/;  been  made,  entered  up  in  their  hooka 
as  paid,  the  remaining  70  per  cent,  due  on 
the  Spring  Water  Companv'a  aharea,  and 
having  made  thia  entry,  paia  the  Stone  Pipe 
Company  ;  deducting,  and  tranaferring  to 
their  own  account,  enough  to  discharge  the 
debta  due  from  the  Stone  Pipe  Company  lo 
themselves. 

In  an  action  brought  against  the  defendant 
for  the  sum  claimed  in  respect  of  the  aale  of 
the  eharea  of  the  Spring  Water  Company, 
the  jury  having  found  for  the  plaintiils,  the 
court  refuspd  to  grant  a  new  trial,  holding, 
that  the  plaintiffs  bad  advanced  or  paid  the 
mone3^  for  the  sharea,  within  the  terms  of  the 
condition  of  the  bond.  Everett  and  Others 
V.  Eyre.  166 

PILOT  ACT. 

Under  the  provisions  of  52  G.  3,  c.  39,  the 
master  of  a  veasel,  who  discharged  a  cinque 
port  pilot  in  Standgate  Creek,  and  dropped 
a  mile  down  the  port  of  Rocheater  with  a 
signal  flying  for  a  Triniiy-houae  pilot,  who 
came  on  beard  at  Sheemess,  waa  holden 
liable  to  a  penalty.    Thornton  v.  BoUand, 

219 
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PLSADINO. 

See  Lahbloed  ahd  TurAirr,  S. 

1.  Iiitre«p«8s,theplaiiiiiffBewlyaMigiiedUMt 
hii  close,  the  loctu  in  ^vo,  abatted  oa  certain 
doaea  called  B.,  If.,  and  S.,  «»■«  or  one  of 
ikeee  :  defendant  pleadedi  that  the  elaae 
newly  aaaigned  waa  hia»  and  iaaue  waa 
Joinea. 

The  plaintiiT  proved  at  the  trial  that  he 
had  a  doae  abuuing  on  M. ;  the  defendant, 
that  he  bad  a  cloae  abutting  on  B.  and  S. 

The  jary  found  a  yerdict  fm  the  plaintiff 
00  the  new  aaaignment. 

The  court  refuaed  to  diaturb  the  verdict, 
to  enter  a  diacbarge  of  the  jury,  or  to  arreat 
the  judgment, — which  waa  moved  for  on  the 
grounathat  the  pleadinga  were  not  auifi- 
cienily  certain,  aiiid  that  the  defendant  had 
eatabliahed  hia  own  iaaue.  Letkbridge  v. 
Winter.  49 

2.  Avowriea,  firat  by  W.  and  T.  for  rent  due 
to  W.  and  T.  from  plaintiff,  aa  tenant  to  W. 
and  T. ;  aecondly,  aa  tenant  ci  the  jiremtaea ; 
and,  thirdly,  by  W.  and  T.  and  bia  wife,  in 
right  of  hia  wife,  for  rant  doe  to  W.  and  T. 
and  hia  wife,  in  right  of  hia  wife  from  the 
plaintiff,  aa  tenant  to  W.  and  T.  and  hia 
wife,  in  right  of  hia  wife ;  were  holden  to  be 
Bnpportedhy  evidence  of  an  attornment  from 
plaintiff  to  W.  and  T.  and  hia  wife.  Gmva- 
nor  V.  Woodkouge  end  Otiere.  71 

3.  The  defendant,  who  had  contracted  for  jew- 
ellery, waa  to  return  it  in  a  twelvemonth, 
and  if  he  omitted  to  do  ao,  to  pay  for  it  a  cer- 
tain price,  wiik  interest. 

The  plaintiff  aued  for  the  amount,  the 
jewellery  having  been  retained ;  but  the 
only  counta  in  tne  declaration  applicable  to 
hia  caae  were  a  count  for  gooda.0old  and  de- 
hvered,  and  a  count  for  intereat  on  money 
due  and  forborne. 

The  jury  having  found  a  verdict  for  the 
anm  demanded,  with  intereat,  the  court  re- 
fiiaed  to  aet  aside  the  verdict,  or  to  reduce  the 
damagea.   Harrison  v.  Allen  and  Others.    4 

4.  Plea  to  declaration  in  trespaaa,  that  thev 
noder  whom  defendant  claimed,  enjoyed, 
under  a  grant  to  paaa  through  a  dose  as  they 
had  been  theretofore  accustomed  to  do,  a  way 

for  themselves  and  their  servants,  and  with 
horses,  and  that  defendant  therefore  entered 
by  himaelf,  and  hia  aervania,  and  with 
horaea: 

New  aaaigoment,  that  the  defendant  had 
used  the  way  for  purpoaea  other  than  thoae 
for  which  they  under  whom  be  claimed  were 
accustomed  to  use  it,  to  wit,  with  horses  carry- 
inghrieks. 

Plea  to  new  aaaignnnent,  that  they  imder 
whom  defendant  claimed  had  a  juat  right  to 
nae,  and  uaed,  the  way,  b^  themselves  and 
with  horaea,  for  aU  lawful  purposes,  and 
that  defendant  had  therefore  uaed  the  way 
with  horaes  carrying  bricks,  bmng  a  lawful 
pnrpoae. 

Replication,  that  they  under  whom  de- 
fendant claimed  did  not  uae  the  way  with 
horses  carrying  bricks:  Held,  ill  on  demur- 
rer. Triekef/  v.  Teandall.  26 
5  Where  there  were  counta  in  the  aame  de- 
claration for  work  and  labour  aa  an  attorney, 
and  for  work  and  labour  generally,  the  court 
refused  to  strike  any  out  aa  unneceaaary. 
Brindley  v.  Dennett,                                104 


6.  A  fetter  eontaining  the  tema  of  a  oontraet 
between  the  pbintiff  and  defendant,  oon- 
eladed  in  theae  tenna— '*  Of  thfepiopoaition, 
it  ia  deairabfe  that  I  hava  your  anawar  per 
return,  aa  I  can  have  a  veaaal  to  charter  at 
the  price  slated,  who  will  not  wait  any 
longer  for  my  answer,  and  foiling  him,  I  finr 
I  should  not  be  able  to  get  another.*' 

ffdd,  a  mere  request,  and  no  part  of  the 
eontract.    Johnson   and  Another  v.  King. 

270 

7.  Nine  connia  on  the  foUowing  words,  and 
the  colloquium  in  which  ihey  oceurred: 
**  Nelson's  failed  lately,  and  only  paid  ten 
ahiliings  in  the  pound." 

The  eoim  refused  to  strike  oat  any  as  un- 
necessary. iVc2f  Ml  V.  Gr^ha.  412 
B.  Upon  a  art. /a.  on  a  judgment,  the  defend- 
ant having  moved  to  plead  aeveral  matters, 
viz.  firat,  payment ;  aecondly,  that  the  Judg- 
ment was  fraudulent ;  thirdly,  that  the  judg- 
ment waa  on  a  warrant  of  attorney  ftaiidulam- 
Iv  obtained :  The  court  refused  to  allow  the 
three  pleaa,  and  put  the  defendant  to  hia  9iisc» 
tion.  Shaw  and  Others  v.  Lord  Mvanley.  325 

9.  Pleaa  to  a  declaration  in  asauropait,— Hhat 
the  plaintiff  had  aued  in  an  inferior  ooort,  in 
which  judgment  had  been  given  against  him, 
for  the  same  cauae  of  action ;  (not  atating 
that  the  conaideration  aroae  within  the  juria* 
diction  of  the  inferior  court ;) 

Replication,  that  plaintiff  and  defendant 
both  reaided  out  of  the  juriadietion,  and  that 
the  cause  of  action  aroae  out  of  the  iriadio- 
taon :  Hdd  anffieient  on  demurrer.  Briscoe 
V.  Stephens.  213 

10.  The  defendant  pnrehaaed  an  estate  changed 
with  an  annuity  to  M.  S.,  and,  aa  part  oftha 
bargain,  covenanted  to  pay  the  annuity,  and 
to  indemnify  the  vendor  against  any  cbafga 
in  respect  of  it. 

Breach,  in  a  declaration  on  this  covenaf  t, 
non-payment  of  the  annuity  ^"-without  add- 
ing that  the  vendor  had  be«i  thereby  damni- 
fied :  Held,  auffident  en  demurrer.  Saward 
V.  Anety.  519 

11.  Trespass  for  false  tmprisonnient.  Plea, 
that  a  horae  of  A'a  having  been  taken  out 
of  A 'a  close  without  his  consent,  and  having 
been  found  in  plaintiff'a  atahle,  and  A.  hav- 
ing arounda  to  believe,  and  believing  that 
the  horse  had  been  atolan  by  plointifi;  gave 
charge  of  the  plaintiff  to  a  constable,  and  re- 
queated  him  to  take  the  plaintiff  into  ena- 
tody,  to  be  examined  by  a  joatiee  tooebing 
the  offence ;  whereupon  the  constable,  and 
A.,  in  hia  aid  and  b^  his  command,  laid  their 
handa  on  the  plaintiff,  who  reaisted,  and  aa- 
aaulted  the  conatabfe  and  A.,  whereupon 
they  defended  themaelvea,  and  took  the 
plaintiff  and  conducted  him  to  a  police  of- 
fice: Held,  ill.  Hedges  v.  Ckapman  and 
Cousins.  522 

12.  Where  defendant,  and  L.  D.  (who  waa 
tenant  for  life  of  an  eatate,  with  reniaindei« 
over  in  tail  to  the  first  and  other  aona  of 
L.  D.  and  of  defendant,)  conveyed  an  eatate 
in  fee,  and  eovenanted  that  the  firat  aon 
of  L.  D.  who  ahould  eome  of  age,  or  anch  ' 
other  peraon  aa  should  become  competent  to 
compfece  a  title  to  the  premises,  should, 
upon  the  request  of  the  purchaaer  or  hia 
heirs,  by  reoovenr,  fine,  or  other  aasurance 
aa  eounael  should  adviM.  efiectoally  convey 
the  premiaea  to  plaintiff;   the   pvtrehi 
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havinff  dwd,  «nd  hii  heir  haTing  reoQMted 
defendant  to  cause  hie  eldest  son,  tnen  of 
afBj  to  tafier  a  reoorery,  and  the  defendant 
Mving  refused,  and  theie  (acts  being  alleged 
in  the  declaration : 

Heid,  that  it  was  not  necessary,  m  a  de- 
claration on  this  oorenant  by  the  heir  of  the 
purchaser,  to  allege  that  the  defendant  had 
notice  of  such  heir  baring  become  entitled  to 
the  property ;  nor  that  counsel  hsd  advised 
a  recovery  to  be  sufiered ;  nor  that  plaintiff 
had  oflered  to  make  a  tenant  to  the  prmcipe, 
Blieka  w.  Dymokg.  105 

POWER. 

1.  Devise  to  S.  O.  for  life,  remainder  to  N.  O., 
son  of  S.  6.,  and  his  heirs :  but  if  N.  G. 
should  die  in  the  lifetime  of  S.  6.  without 
issue,  and  there  be  no  other  issue  of  S.  6., 
then  to  the  use  of  such  persons  as  8.  6. 
should  appoint.  S.  G.  and  N.  G.  appointed 
and  conveyed  in  fee  to  F. :  Heid,  a  valid 
conveyance.  DoOy  0md  Otken  v.  PuUen 
and  Otker§.  144 

2.  A  devisor  being  seiied  of  a  moietv  of  cer- 
tain lands  in  Surrey,  having  by  ner  own 
creation  a  power  ot  appointment  over  the 
other  moiety,  which  she  had  purchased  of 
her  nephew,  who  succeeded  her  sister  in  the 
possession  of  it,  and  having  no  other  real 
estate,  devised  all  her  freehoui  estate  in  Sur- 
rey to  J.  R.,  on  condition  that  out  of  the 
rents  and  profits  he  should  keep  the  whole 
in  tenantaole  repair,  and  under  limitations 
framed  to  keep  the  property  as  long  in  her 
femily  as  possible : 

Held,  tnat  this  devise  was,  under  the  cir- 
cimstancea,  a  sufficient  execution  of  the 

5»wer,  and  that  both  moieties  passed  to 
.R.  Doe  dem,  NoweUv,  Bcake  amd  Otkerg, 
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PRACTICE. 

1.  tin  averment  that  Y.  and  R.  became  bail  at 
tlie  request  of  the  sheriff,  is  satisfied  by  evi- 
D^nce  that  they  became  bail  at  the  request 
cf  the  sheriff's  officer. 

The  sheriff  may  put  in  bail  before  the  re- 
turn of  the  writ.    Evomm  v.  Sweie,  271 

2.  Warrant  of  attorney.  Entering  up  judg- 
ment against  a  defendant  out  of  the  county. 
Pemberton  v.  Browning.  204 

5.  SembU,  that  under  43  G.  3,  c  46,  eipenses 
of  execution  include  expenses  of  levying. 

1'here  is  no  statute  of  29  JSItz.  Rumtey  v. 

4.  Where  the  rule  to  bring  in  the  body,  served 
on  the  5th  of  July,  expired  on  the  second 
day  of  Michaelmas  term:  Hdd,  that  the 
sheriff  was  not  discharged  by  the  plaintifi^s 
having,  on  the  7th  of  Jnly  preceainff,  and 
previously  to  the  justification  of  bail,  con- 
sented to  an  order  to  stay  proceedings  on 
parent  of  debt  and  costs  within  a  month. 
/HfflMKwMltfttiflPaHfcand  Bummghe,  Js.  The 
King  V.  The  Ude  Sher^  of  MididUtex,     366 

k.  In  a  country  cause  in  C.  B.,  the  plaintiff  is 
not  bound  to  proceed  to  trial  at  the  next  as- 
•iies  after  the  term  in  which  issue  is  joined. 
Preniiee  v.  BlotL  360 

6.  Where  a  sheriff  had  taken  a  bail-bond  exe- 
cuted by  only  one  security,  the  court  refused 
to  set  aside,  even  on  payment  of  costs,  an 
attachment  which  had  issued  against  him  for 
not  bringing  in  the  body. 


Loss  of  a  trial  in  term  if  loaa  of  the  turn. 
TkeKimgY.  The  Sheriff  London. 


RECOVERY. 

1.  What  evidence  sufficient  to  justily  the  alter- 
ation of  a  parish  in  a  recovery,  where  a 
wrong  parisn  was  inserted  in  the  deed  to 
lead  tlie  uses.  93 

2.  Amendment.  Floyd,  Demandant  i  Sim" 
SIMM,  Tenant,  386 

3.  Tkutlahoaitet  Demandant ;  Matdment^ 
Tenant.  361 

4.  Where  the  dedimus  described  the  vouchee 
as  a  commoner,  and  the  acknowledgment 
was  signed  as  if  by  a  peer,  the  court  re- 
fused to  allow  the  tenant's  appearance  to 
be  recorded.  Tation,  Demandant;  Grey, 
Vondkee.  313 

RENT  CHARGE. 

A  rent  charge  is  within  the  meaning  of  the 
11  G.  2,  c.  19,  B.  23;  upon  a  replevin, 
therefore,  of  a  distress  for  such  a  rent,  the 
sheriff  may  take  and  assiKn  a  bond  as  in  a 
replevin  for  any  other  kind  of  rent : 

Heldt  that  a  bond  so  taken  by  the  sheriff, 
and  conditioned  for  appearance  at  the  next 
county  court;  prosecuting  the  plaint  with 
effect ;  making  a  return  if  adjudged ;  and 
indemnifying  the  aheriffrom  att  dSargee  and 
damages  by  reason  of  the  replevin,  was  su- 
tborized  bv  the  above  statute.  Short  v.  Hnb^ 
bard  and  Others.  350 

REPLEVIN, 

Defendants  in  replevin,  who  avowed  generally 
under  11  G.  2,  c.  19,  for  rent  due  on  a  de- 
mise, under  which  the  plaintiff  held  as  their 
tenant,  were  held  entitled  to  double  ooeta 
upon  a  judgment  in  their  fevour,  notwith- 
standing they  pleaded  many  other  avowries 
in  various  rights,  from  which  drcumstance 
it  was  sugffested  that  they  did  not  distrain  as 
landlords,  out  with  a  view  merely  to  try  a 
title. 

Expenses  of  successful  searches  for  pedi- 
gree are  allowed  for  by  the  prothonotary 
in  taxing  costs.  Johnoon  v.  Xowwrn  and 
Another.  341 

REPLEVIN  BOND. 
See  Rbnt  Chasox. 

REVOCATION. 
See  At7TH0RiTT,  1.    Will,  1. 

RIGHT  OF  WAY. 
See  Plkadino,  4. 

A  way  of  necessity  is  limited  by  the  necessity 
which  created  it,  and  ceases,  if  at  any  subse- 
quent period  the  partv  entitled  to  it  can  ap- 
proach the  place  to  wnich  it  led,  by  passing 
over  his  own  land.  Holmes  v.  (rorinai 
Holmes  v.  EUiot.  76 

RULES  OF  COURT. 
Fleet  Prison,  in  the  matter  of.  164 


SET- OFF. 
iSes  Pastnershit. 


INDEX. 
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SEVERAL  MATTERS. 
Set  Pliaouio,  & 

SHERIFF. 

1.  In  an  action  on  the  case  against  the  sheriff 
for  not  arresting  J.  W.,  against  whom  a  writ 
had  issued,  it  appeared  mat  J.  W.  was  in 
coatody  the  day  alter  the  return  of  the  writ, 
and  that  the  plaintiff  had  sustained  no  dam- 
age :  Hdd,  that  the  jury  were  properly  di- 
rected to  consider  '^whether  J.  W.  could 
have  been  arrested  before  the  return  of  the 
writ;  and  if  he  could,  what  damage  had 
been  austained  by  the  plaintiff."  Barker  ▼. 
Gretm.  317 

f.  The  plaintiff*s  attorney,  upon  issuing  elo- 
cution, wrote  to  the  sheriff's  officer,  direct- 
ing him  to  leaYO  the  defendant's  mother,  or 
any  one  else,  in  possession  of  the  defend- 
ant's goods,  and  to  allow  hia  buainess  to  be 
carried  on  aa  usual. 

The  officer  delivered  the  warrant  to  de- 
fendant's shopman,  ordering  him  to  carry  on 
the  business,  and  account  lor  the  moneya  re- 
ceiyed.  No  money  waa  erer  paid  to  the 
plaintiff,  and  the  warrant  lay  in  the  ahop- 
man's  hands  from  April  to  June. 

The  defendant  having  then  become  bank- 
nipt,  and  hia  assignees  claiming  hia  goods, 
the  sheriff  returned  iiii22ii  homa  to  the  plain- 
tiff's writ. 

The  jury  having  found  a  verdict  for  the 
aheriff  m  an  action  u^ainst  him  for  a  false 
return,  the  court  refnaad  to  grant  a  new 
trial    Dcker  w,  Ha$Ur,  479 

SHIP  OWNER. 

A  party  who  takes  a  ahare  in  a  ship  nnder  a 
conveyance  void  for  want  of  conformity  vnth 
the  provisions  of  the  registry  acts,  is  not  liable 
for  articles  fnrniahed  to  the  ahip,  unless 
credit  be  given  to  him  individuaftjr,  or  he 
holds  himself  out  as  owner.  HamngUH  v. 
Frg.  179 

STATUTE  OF  LIMITATIONS. 

An  acknowledgment  within  aiz  years  by  one 
of  the  joint  makers  of  a  promissory  note, 
will  rsvive  the  debt  againat  the  other,  al- 
though he  has  made  no  acknowledgment, 
and  only  signed  the  note  as  a  surety.  Per- 
ham  V.  Baynai  and  Oiker»,  906 


TROVER. 

1.  K.,  the  owner  of  lumitnre,  lent  it  to  plain- 
tiff under  the  terms  of  a  written  agreement ; 
plaintiff  placed  it  in  a  house  occujMed  by  the 
mh  of  C.,  a  bankrupt.  C's  assignees  hav- 
ing aeised  the  furniture :  HM,  that  plaintiff 
might  recover  it  in  trover,  without  producing 
the  agreement  BurUm  v.  Hughe$  and 
Oiker».  173 

3.  H.  ahipped  goods  at  Dundee  to  the  order  of, 
and  fat  P.  in  London.  H.  having  ascer- 
tained shortly  after  the  goods  had  been  for- 


warded that  P.  had  stopped  payment,endor8ed 
and  forwarded  the  bill  of  lading  to  plaintiff, 
who  demanded  the  goods  of  defendants, 
wharfingers,  in  whoea  custody  thev  were. 

Defendanta  having  refused  to  aeliver  the 
goods  to  plaintiff:  Held,  that  he  had  a  suffi- 
cient title  to  aue  for  them  in  trover.  Morri» 
mm  V.  Gray  and  Another.  260 

3.  The  plaintiff  aued  in  trover  to  recover  dam- 
agee  for  the  detention  of  papers,  which  he 
hsd  deposited  with  the  defendant  in  further- 
ance of  a  fraudulent  purpose,  and  the  jury 
having  found  a  verdict  for  the  defendant,  the 
court  refused  to  grant  a  new  trial. 

It  is  illegal  to  raiae  loana  for  subjects  in 
arma  against  a  government  in  amity  wiih  the 
government  of  this  coimtry.  De  Wut*  v. 
Hendrieke.  314 


VESTRYMAN. 
See  AssxrMPSXT,  3. 


WAIVER. 
5st  Libit. 

WARRANT  OF  ATTORNEY. 
See  Peacticb,  8. 

WARRANTY. 

The  defendant,  after  telling  the  plaintiff  that  one 
of  two  horses  he  waa  about  to  aell  had  a  cold, 
agreed  to  deliver  both  at  the  end  of  a  fortnight 
aound  and  free  from  blemish :  at  the  end  of  the 
fortnight  the  horaea  were  delivered,  one  with 
a  cough,  and  the  other  with  a  swelled  leg,  a 
feult  that  was  alao  apparent  at  the  time  of 
the  sale.  In  an  action  for  the  price,  a  ver- 
dict having  been  found  for  the  defendant,  the 
court  refused  to  grant  a  new  triaL  Liddard 
V.  ifatii.  183 

WASTE. 

The  verdict  lor  the  plaintiff  in  a  writ  of  waste 
ought  to  find  the  place  wasted.  Severn 
and  Oikere  v.  Swnth,  263 

WILL. 

A.,  bv  will  duly  attested,  devtaed  all  her 
freehold  property  to  trustees  for  the  use  of 
B. ;  seven  dayn  afker  executing  the  will,  she 
conveyed  a  part  of  her  property  to  trustees 
for  a  charitable  foundation,  pursuant  to  9  6. 
3,  c.  36 ;  nine  days  after,  abe  made  a  codicil, 
atteated  by  three  witneaaes,  to  be  taken  aa 
part  of  her  will,  by  which  codicil  ahe  ap- 
pointed another  truatee,  and  ordered  her 
money  out  at  mortgage  to  be  firat  appjtied  in 
payment  of  her  (fobta.  A.  died  within  a 
twelvemonth  after  the  deed  executed  pur- 
anant  to  9  6.  3,  c  36. 

Hddt  that  the  deed  did  not  operate  aa  d 
revocation  of  the  will.  MaUkewe  v.  Vene- 
hlee  and  Otkere,  136 
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